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DIGEST. 


ABDUCTION. 

Of  a  girl  without  consent.  A  girl  under  sixteen  left  her  Other's  house  hy  persuasion 
of  the  prisoner,  who  met  her  at  an  appointed  place  and  proceeded  with  her  to  London. 
Held,  that  this  was'a  taking  out  of  the  possession  of  the  father  within  the  terms  of  the 
statute,  it  being  immaterial  whether  the  girl  had  consented  or  not  Regina  v.  Mank- 
telow,  and  note;  Regina  v.  Biswell;  Regina  v.  Kipps^  xx.  601. 

ABSCONDING  DEBTOR. 

General  keeping  away,  A  general  keeping  away  is  to  be  taken  as  a  keeping  away 
to  avoid  the  process  of  the  court     The  Manchester ^  Sfc,  Railway  Co,  v.  How^  xix.  269. 

ACCESSORY. 

1.  Who  are  or  are  not.  In  misdemeanor  all  guilty  participators  are  principals. 
Therefore,  where  A  and  one  B  were  indicted  for  uttering  counterfeit  coin,  and  the 
evidence  was  that  the  uttering  charged  in  the  indictment  was  effected  by  B  in  the 
ahsence  of  A,  but  proof  was  given  that  before  the  uttering  the  two  prisoners  were 
acting  together  in  condirt,  and  the  jury  found  that  they  were,  on  the  evening  in  cfues- 
tion,  engaged  in  the  common  purpose  of  uttering  counterfeit  coin.  Heldj  that  A  was 
rightly  convicted  as  a  principal.    Regina  v.  Greenwood^  ix.  535. 

2.  When  may  he  indicted.  The  crime  of  mding  and  abetting  the  escape  of  a  prisoner 
being  a  felony,  the  abettor  may  be  indicted  before  the  principal  is  tried,  and  the  prose- 
cution need  not  be  instituted  within  one  year  afler  the  offence  committed.  Regina  v. 
HoUowayj  v.  810. 

•ACCORD  AND  SATISFACTION. 

1.  }Vhat  amounts  to.  A  declaration  stated  a  contract,  and  non-performance  as  to  part 
Flea,  after  light  of  action,  but  before  suit,  an  agreement  was  made  for  a  change  in  the 
manner  of  performance,  to  be  taken  in  full  discharge  of  all  causes  of  action  on  the  con- 
tract Averment,  part  performance,  and  tender,  before  suit,  of  the  residue  necessary 
to  complete  the  performance,  refusal  thereof,  and  defendant's  continuing  readiness  to 
deliver.  Held^  that  the  plea  was  bad,  as  it  did  not  show  an  accord  and  satisfaction 
of  the  whole  cause  of  action ;  that  it  could  not  be  taken  distributively  (under  sect.  75 
of  the  Common-law  Procedure  Act,  1852)  as  an  answer  to  any  part,  and  that  a  tender 
was  insufficient     Gabriel  v.  Dresser^  xxix.  266. 

2.  Substituted  agreement.  To  an  action  in  indebitatus  assumpsit  for  work  and  labor, 
the  defendants  pleaded  that  the  debt  accrued  to  the  plaintiff  under  an  agreement,  by 
which  the  plaintiff  agreed  with  the  defendants  to  execute  certain  woriu,  that  the  plaintiff 
after  he  had  commenced  the  works,  stopped  the  same  until  another  agreement  was  made 
with  the  plaintiff  and  one  T.  P.,  and  by  which  the  plaintiff  agreed  with  the  said  T.  P. 
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2  ACCORD  AND  SATISFACTION — ^ACCOUNT. 

to  finish  the  said  works ;  that  the  consideration  money  under  the  last  agreement  was 
paid,  and  that  the  plaintiff  accepted  the  same  from  tiie  said  T.  P.  in  full  performance 
of  such  agreement,  and  that  the  plaintiff  accepted  the  last-mentioned  agreement,  and 
the  performance  thereof  by  the  said  T.  P.  in  satisfaction  and  discharge  of  the  said 
agreement  between  the  plaintiff  and  the  defendants.  Heldj  a  bad  plea  on  general 
demurrer.    James  y.  Isaac,  xiv.  296. 

S.  To  a  declaration  in  covenant  on  a  bond,  the  defendant,  as  surety,  pleaded  that 
after  the  making  of  the  bond,  and  before  any  of  the  breaches  of  covenant  alleged,  the 
principal  and  others  as  his  sureties,  executed  and  delivered  to  the  plaintiffs  another 
bond,  to  the  same  effect  as  that  declared  upon,  in  full  satis&ction  and  dischai^e  of  the 
said  bond  in  the  declaration  mentioned,  and  of  all  covenants,  &c.  therein  contained, 
and  that  the  plaintiffs  then  accepted  the  said  other  bond  in  full  satisfaction  and  discharge 
of  the  said  bond  in  the  declaration  mentioned,  and  of  all  covenants,  &c.  Held,  on 
demurrer  to  this  plea,  that  it  was  not  good  either  by  way  of  accord  and  satisfaction,  or 
of  release.     The  Mayor,  Sfc.  of  Berwick-upon-Tweed  v.  Oswald,  xvi.  236. 

4.  Abandonment  of  defence.  To  a  declaration  for  work  and  labor,  the  defendant 
pleaded  that  on  the  plaintiff's  lev^nng  a  plaint  against  him  for  50/.,  he  gave  him  nodce 
that  he  should  defend  himself  on  the  ground  of  in&ncy ;  an  agreement  that  he  should 
pay  and  pl^ntiff  accept  plaintiff's  costs  and  30/. ;  performance  of  the  agreement,  in 
satisfaction  of  all  causes  of  action  against  him.  Averment  of  facts  in  accordance.  Held^ 
that  assuming  the  plaintiff's  claim  to  be  for  a  liquidated  demand,  and  that  the  defendant 
was  not  an  infant,  the  plea  showed  a  good  satisfaction ;  as  the  defendant,  besides  paying 
the  smaller  sum,  abandoned  his  defence  of  infancy  in  the  county  court,  which  the  phdn- 
tiff  otherwise  would  have  had  to  litigate.     Cooper  v.  Parker,  xxix.  241. 

5.  Reference  to  arbitration.  Several  matters  in  difference  existing  between  the  plain- 
tiff and  defendants,  some  of  which  were  the  subject  of  an  action,  it  was  agreed  between 
them,  that,  in  consideration  that  the  defendants  would  consent  to  refer  to  arbitration 
the  matters  of  the  action,  the  plaintiff  would  accept  such  agreement  in  satisfaction  of 
all  damages  sustained  by  him  in  respect  of  the  other  matters.  Held,  that  the  agree- 
ment and  its  performance  was  a  good  bar  to  an  action  in  respect  of  the  last-mentioned 
matters.     WiUi(uns  v.  The  London  Commercial  Exchange  Co,  xxix.  429. 

6^  When  plea  of,  sufficient  or  not,  A  plea  to  the  further  m^tcnance  of  an  action 
on  the  case  stated  that  it  was  agreed  between  the  plaintiffs  and  the  defendants  that  the 
defendants  should  do  certain  things,  and  that  the  action  and  causes  of  action  should  be 
settled,  satisfied,  discharged,  and  terminated  by  the  arrangement  and  agreement  before 
mentioned.  The  plea  then  averred  performance  by  the  defendants  of  some  of  the 
things,  and  readiness  and  willingness  to  perform  the  others.  Held,  that  the  pica  was 
bad,  as  it  did  not  distinctly  aver  that  the  plaintiffs  accepted  the  agreement  in  satisfac- 
tion and  discharge  of  the  causes  of  action.     HcUl  v.  Flockton,  iv.  185. 

7.  In  an  action  upon  a  covenant  to  pay  upon  a  contingency,  an  accord  executed 
before  the  contingency  happened,  is  a  bad  plea.  '  Healey  v.  Spence,  xx.  476. 

8.  For  a  plea  which  was  held  a  good  answer  to  an  action  by  way  of  accord  and 
satis^tion,  sec  Smith  v.  Trowsdale,  xxii.  360. 

ACCOUNT. 

1.  Action  of.  If  one  of  two  tenants  in  common  solely  occupy  the  land,  farm  it  at 
his  own  cost,  and  take  the  produce  for  his  own  benefit,  his  co-tenant  cannot  maintain 
an  action  of  account  against  the  former,  under  the  statute  4  Anne,  c.  16,  s.  27,  as  his 
bailiff,  by  reason  of  the  former  having  received  more  than  comes  to  his  just  share  and 
proportion.  The  statute  applies  to  cases  where  rent  or  payment  in  money  or  in  kind 
due  in  respect  of  the  premises,  is  received  from  a  third  party  by  one  co-tenant,  who 
retains,  for  his  own  use,  the  whole  or  more  than  his  proportional  share.  Henderson  v. 
Eason,  ix,  337. 

2.  Between  tenants  in  common  and  their  heirs.    A  dedaration  in  account  stated  that 
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A  and  B  Uie  tenants  in  eommon  in  fee,  made  a  lease  with  a  general  covenant  on  the 
part  of  the  lessee  to  pay  the  rent  (without  a  saying  to  whom)  on  Michaehnas  and 
Ladyday.  A  died,  and  on  the  following  Ladyday,  the  tenant  paid  half  a  year's  rent 
to  B.  It  appeared  at  the  trial  that  the  plaiiitiff,  the  heir  at  law  of  A,  received  12s, 
M,  firom  B ;  but  he  claimed  6/.  5«.  which  was  the  amount  of  half  of  the  half  year's 
rent.  Heldf  that  the  judge  rightly  directed  the  jury  that  B  had  received  more  than 
kb  share  of  the  rent,  and  that  he  was  accountable  to  the  plaintiff  for  the  excess. 
Beer  v.  Beer,  iz.  468. 

3.  When  equity  will  open  a  settled  account  for  correction  of  errors.  Where  parlies 
agree  to  settle  accounts  by  ascertaining  the  exact  balance,  if  errors  are  discovered,  a 
court  of  equity  wiU  open  the  account  and  correct  them;  but  otherwise  if  the  parties 
meet  not  to  ascertain  the  exact  balance,  but  to  agree  upon  a  gross  sum  as  such 
balance.  Fraud  will,  however,  vitiate  either  kind  of  settlement  MackeUar  v.  Wallace^ 
zzvL  62. 

4.  When  bill  for  wUl  lie.  The  illegality  of  a  transaction  between  principal  and  agent 
is  not  necessarily  a  bar  to'  a  soit  in  equity  seeking  for  an  account  of  such  transac- 
tion.    Williams  v.  Trye^  xxiiL  501. 

5.  A  bill  for  an  account  wiU  not  lie  unless  it  refers  to  mutual  ^counts.  Phillips  t. 
PhUUps,  xii.  259. 

6.  A  bin  for  an  account  by  a  principal  against  his  agent  is  not  sustainable  where  the 
transaction  is  single,  not  tainted  with  fraud,  and  remediable  at  law.  Navulshaw  v. 
Broionrigg^  viL  106. 

7.  A  Calcutta  firm  directed  their  conagnees  in  London,  if  in  funds,  to  hold  10,625/. 
at  the  disposal  of  M.,  a  creditor,  and  advised  M.  of  the  directions.  The  London 
finn  received  this  letter  on  the  12th  of  March,  1841,  and  advised  M.  thereof, 
stating  that  they  were  then  in  cash  advance  to  the  firm  to  a  greater  amount  than 
the  expected  remittances  were  likely  to  cover;  and  concluded:  *'We  have,  how- 
ever, registered  the  above,  and  should^mittances  or  consignments  come  forward 
to  enable  us  to  meet  their  wishes,  we  shall  lose  no  time  in  advising  you."  In  1842, 
the  Calcutta  finn  revoked  their  order  in  favor  of  M.  Upon  bill  by  M.  against  the 
London  firm  and  others,  it  was  held  by  the  Court  below  that  the  correspondence 
entitled  M.  to  an  account,  as  against  the  London  firm,  of  the  balance  in  their  hands 
on  the  12th  of  March,  1841,  on  their  general  account  with  the  Calcutta  firm,  and  of 
the  consignments  and  remittances  of  the  Calcutta  firm  to  the  London  firm  up  to  the 
revocation  of  the  order,  the  London  firm  to  have  credit  in  such  account  for  all 
dependences  existing  between  them  and  the  Calcutta  firm  on  the  12th  of  March, 
1841.  Upon  appeal,  the  Court  directed  the  cause  to  stand  over  until  the  plaintiff 
had  established  his  right  by  an  action  at  law ;  and  the  final  result  of  that  action  being, 
that  the  correspondence  created  no  contract  at  law  by  the  London  firm  to  appro- 
priate the  proceeds  of  future  remittances  in  satisfaction  of  the  10,625/.,  the  bill  was 
dismisBed.    Malcolm  v.  Scott^  i.  72. 

8.  Right  of  an  infant  to  an  account  for  rents  and  profits,  notwithstanding  statute  of 
limitations.  The  plaintiff,  who  attained  his  majority  in  October,  1849,  brought «  bill 
in  December,  1850,  claiming  that  the  title  to  certiun  copyhold  estates  accrued  to  him 
in  1831,  and  praying  for  an  account  of  the  rents  and  profits.  His  title  being  declared, 
it  was  held,  that  he  was  entitled  to  an  account  of  the  rents  and  profits  from  the  time 
his  title  accrued.    Hicks  v.  SaUitt,  xxvii.  212. 

9.  What  are  mutual  accounts,  A  mutual  account  means  not  merely  that  one  of  two 
parties  has  received  and  paid  money  for  the  other,  but  that  each  of  the  two  pardes 
has  received  and  paid  money  on  the  other's  account    lb, 

ACCOUNT  STATED. 

Admission  of  balance  equitably  due.  The  plaintiff  executed  a  written  contract  of 
ahnlnte  ode  of  goods  to  defendant,  and  afterwards  sued  him  for  a  sum  claimed  to  be 
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due  out  of  tlie  proceeds  of  the  goods  sold,  as  a  balance  after  pa}nng  the  amount 
advanced  by  the  defendant  on  their  security.  The  plaintiflr  showed,  that  upon  the 
demand  of  such  balance,  the  defendant  admitted  the  correctness  of  the  amount,  and 
promised  to  pay  it  over.  Held,  that  though  the  sale  was  absolute  in  law,  yet  the 
balance  might  be  recovered  in  an  action  upon  an  account  stated.  Howard  v.  Brown- 
hUl,  xxiL  181. 

ACCUMULATION. 
See  Wills,  (Thelusson  Act) 

ACTION. 

1.  For  breach  of  an  executory  contract  for  the  sale  of  a  ship.  An' action  cannot  be 
maintained  for  the  breach  of  an  executory  contract  for  the  sale  of  a  ship,  unless  the 
contract  be  by  an  instrument  in  writing  containing  a  recital  of  the  certificate  of 
registry.    Duncan  v.  Tindalj  xx.  224. 

2.  By  a  third  person  against  the  vendor  of  an  article,  the  unsoundness  of  which  caused 
cm  injury.  An  action  will  not  lie  against  a  tradesman  who  sold  an  article  which  he, 
at  the  time,  believed,  to  be  sound,  but  which  was  actually  unsound,  for  an  injury  sus- 
tained by  a  third  person,  not  a  party  to  the  contract  of  sale,  in  consequence  of  such 
unsoundness.    Longineid  v.  Holliday,  vi.  562. 

S.  Against  plaintiff's  brokers  for  deceit.  Declaration  charged  defendants,  plaintiff's 
brokers,  with  falsely  and  fraudulently  deceiving  plaintiff  by  representing  they  had 
purchased  tons  of  palm  oil,  to  anive,  at  per  ton,  whereas  defendants  by 

their  contract  were  to  receive  the  said  oil  only  afler  the  delivery  of  a  certain  quantity 
to  other  vendees.  The  vessel  did  not  bring  enough  to  fill  the  orders  of  the  latter, 
and  the  plaintiff  received  none.  Loss  thereby.  It  appeared  there  was  no  fraud 
intended  by  defendants.  Heldy  that  an  action  was  not  maintainable  on  this  declara- 
tion.    Hiom  V.  Biglandf  xx.  467.  ^ 

4.  Right  of  afler  an  assignment  of  a  contract  by  the  plaintiff  to  defendant.  The 
plaintiff  and  defendants  entered  into  aa  agreement  with  a  rsulway  company  to  execute 
a  contract,  for  making  a  tunnel  upon  a  line  of  railway,  called  **  the  Morley  contract" 
The  pl^ntiff  then  assigned  to  the  defendants  all  his  right  and  interest  in  the  contract, 
and  the  defendants  agreed  to  pay  a  given  sum  to  the  plaintiff  upon  the  completion 
of  the  contract  Subsequently,  it  became  necessary  to  vary  the  levels,  and  the  defend- 
ants agreed  with  the  company  to  make  the  tunnel  in  a  different  direction  from  that 
specified  in  the  Morley  contract,  and  upon  different  terms  as  to  payment.  Held,  that 
tiie  plaintiff  had  no  right  to  sue  the  defendants  for  the  sum  stipulated  to  be  paid  to 
him  by  the  agreement,  as  the  Morley  contract  never  was  completed.  Humphreys  v. 
Jones,  ii.  366. 

5.  On  an  incomplete  agreement.  An  action  will  not  lie  on  an  incomplete  agreement, 
as  for  instance,  on  an  unaccepted  proposal  to  pay  a  certain  percentage  on  an  account 
on  receiving  proper  indemnification.     Cope  v.  Albins<m,  xvi.  470.    And  see  also  note. 

6.  ^ight  of  action,  when  barred.  The  rule  of  law  that  a  personal  action,  once  sus- 
pended by  the  act  of  the  party,  is  gone  forever,  and  the  rule  that  a  covenant  not 
to  sue  for  a  limited  time  is  no  bar  to  an  action,  considered  and  explained.  Per 
Maule,  J.,  Belshaw  v.  Bush,  xiv.  269. 

7.  On  bonds  of  a  public  company.  The  Heme  Bay  Pier  Act  enables  the  company 
to  borrow  money  on  bond,  under  their  common  seal,  and  the  rents  and  profits  of  the 
undertaking  are  to  be  a  security  for  the  money  so  borrowed,  with  interest,  and  all 
bondholders  shall  be  equally  entitled  to  a  claim  or  lien  on  the  said  rents  and  profits  in 
proportion  to  the  sums  thereby  secured,  and  without  any  preference  by  reason  of  the 
priority  of  date  of  any  such  securities,  or  any  other  account  whatever.  Held,  that  this 
clause  did  not  prevent  a  creditor,  to  whom  the  company  had  given  a  bond  under  their 
conmion  seal,  conditioned  for  the  payment  of  the  principal  money  at  a  fixed  day,  and 


L 


ACTION.  6 

interest  in  tHe  mean  time,  from  suing  the  company  for  the  penalty  of  that  bond ;  the 
clause  at  the  end  of  the  section  only  applying  to  prevent  a  creditor  recovering  under 
his  judgment  in  preference  to  others.  Bdckow  v.  The  Heme  Pier  Bay  Co,  xvL 
159. 

8.  Act  14  and  15  Vict.  c.  105.  The  22d  section  of  the  Act  14  and  15  Vict  c.  105, 
which  provides  that,  after  a  certain  reconveyance,  the  Governor  and  Company  of 
Copper  Miners  shall  hold  their  property  discharged  from  all  rights  and  claims  of 
creditors  and  claimants,  refers  to  debts  or  liquidated  claims,  and  is  not  a  bar  to  an 
action  for  damages  accruing  after  the  passage  of  the  act  by  reason  of  a  continuing 
breach  by  said  company  of  an  agreement  made  prior  to  its  passage ;  the  damages 
fi)r  the  breach  at  the  time  of  the  passage  of  the  act  being  provided  for  in  its  twelfth 
section.     Wood  v.  The  Governor  and  Company  of  Copper  Miners,  S*c.  xxvi.  848. 

9.  (/pan  judgment.  By  the  law  of  Scotland,  execution  cannot  issue  on  a  decree 
pending  an  appeal ;  but*  by  the  48  Geo.  III.  c.  151,  s.  17,  when  an  appeal  is  lodged  in 
ike  House  of  Lords,  the  Court  of  Session  is  to  have  power  to  regulate  all  matters  rela- 
tive to  interim  posscsdon  or  execution,  and  payment  of  costs,  and  expenses  already 
incurred  according  to  their  discretion.  An  **  interim  decree  for  payment "  was  made 
at  the  same  time,  decreeing  and  ordaining  the  pursuer  to  mal^e  payment  to  the 
defender,  of  the  said  sum  of  494/.,  and  granting  a  warrant  to  the  messcnger-at-arms 
to  enibrce  pa}nnent  of  that  sum.  Held,  that  the  decree  was  not  in  the  nature  of  a 
final  judgment,  and  an  action  could  not  be  maintained  thereon.  Patrick  v.  Shedden, 
xviiL  380. 

10.  Judgment  in  county  court.  The  decision  of  the  Court  of  Queen's  Bench,  in 
Berkeley  v.  Elderkin,  1  £1.  &  Bl.  805 ;  s.  c.  18  £ng.  Rep.  377,  that  an  action  cannot 
be  maintained  in  a  superior  court  on  a  judgment  obtained  in  a  county  court  consti- 
tuted under  the  9  &  10  Vict.  c.  95,  ought  to  be  followed  by  courts  of  coordinate 
jorisdiction  with  the  Queen's  Bench.    Auntin  v.  Mills,  xxiv.  491. 

11.  An  action  cannot  be  maintained  for  a  cause  of  action  in  respect  of  which  judg- 
ment has  been  recovered  in  such  a  county  court    lb. 

12.  An  action  is  not  maintainable  in  ^superior  court  upon  a  judgment  in  a  county 
court  established  under  the  9  and  10  Vict  c.  95.    Berkeley  v.  Elderkin,  xviii.  877. 

13.  Upon  a  judge's  order — Judge's  order  not  the  foundation  of  an  action.  Am  action 
will  not  lie  upon  a  judge's  order  whether  drawn  up  by  consent  or  hostilely.  Hookpay- 
ton  V.  Bussell,  xxvi.  478. 

14.  For  personal  services.  Seinhle,  that  an  action  may  be  maintained  by  a  party 
summoned  as  a  witness  for  his  expenses  incurred  in  attending  the  trial.  PeU  v. 
Daubney,  i.  450. 

15.  In  an  action  for  salvage  services,  it  appeared  that  the  plaintiff,  being  a  common 
sailor,  was  ordered  by  the  captain  of  his  own  ship  to  go  in  a  boat  with  others,  for  a 
distance  of  fourteen  miles,  to  the  assistance  of  another  vessel,  which  was  stranded  on 
tlie  bar  of  a  river,  and  to  place  himself  under  the  command  of  the  captain  of  that 
other  vessel.  Held,  that,  under  those  circumstances,  he  could  not  maintain  an  action 
against  the  owner  of  the  vessel  saved,  for  the  personal  services  which  he  had  rendered. 
Upton  v.  Harrison,  xxiv.  208. 

16.  Of  tort,  may  be  sustained  without  showing  special  damage.  An  action  is  maintain- 
able for  a  wrong  done,  or  an  injury  to  a  right,  though  no  special  damage  be  shown. 
King  V.  The  Rochdale  Canal  Co.  vi.  241. 

1 7.  Against  the  personal  representative.  An  action  for  a  tort  does  not  lie  at  common 
law  against  the  personal  representatives  of  a  deceased  person  when  no  cause  of  action 
existed  in  the  lifetime  of  the  deceased.  Per  Lord  Campbell,  C.  J.,  Bryan  v.  Clay^ 
xvL  154. 

18.  Right  of  action  against  a  railway  company  for  interrupting  a  private  way  taken 
fKoy  by  statute.  By  the  6th  and  55th  sections  of  the  Railway  Clauses  Consolidation 
Act,  8  and  9  Vict.  c.  20,  the  remedy  by  action  against  a  railway  company  for  inter- 
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ference  with  a  private  right  of  way  was  taken  away,  except  where  special  damage 
has  been  sufifered.     Watkins  v.  The  Great  Northern  Railway  Co.  vi.  1 79. 

19.  For  injuries  received  through  the  negligence  of  the  servants  of  a  svUxontractor. 
A,  having  contracted  to  pave  a  district,  entered  into  a  sub-contract  with  B,  to  pave  a 
particular  street.  A  supplied,  and  his  carts  were  used  to  carry,  the  stones.  While 
the  paving  was  going  on,  B*s  men  negligently  left  a  pile  of  stones  in  the  street  so  as 
to  cause  serious  injury  to  the  plaintifi*.  Held,  that  an  action  would  not  lie  against 
A  for  such  injury,  though  the  act  complained  of  amounted  to  a  public  nuisance. 
Overton  V.  Freeman^  viii.  479. 

20.  SembUf  if  the  contract  between  A  and  B  had  been  to  do  what  might,  per  «e,  be 
a  nuisance,  A  would  have  been  liable.    lb, 

21.  Cumulative  remedies.  A,  a  British  subject,  claimed  to  be  entitled  to  compen- 
sation for  certain  losses  suffered  by  him  through  confiscation  of  his  property  in  the  first 
French  revolution.  The  governments  of  England  and  France  entered  into  con- 
ventions respecting  compensation  to  be  afibrded  to  British  subjects,  llie  English 
government  received  all  the  moneys  agreed  upon  between  the  two  governments  as 
the  amount  of  compensation,  and  undertook  to  satisfy  all  the  claimants.  An  act  of 
parliament  was  passed,  declaring  how  claims  were  to  be  preferred  and  liquidated. 
A  presented  his  claim  to  commissioners  appointed  under  the  act,  and  adopted  the 
modes  of  proceeding  provided  by  it ;  his  ckum  was  rejected.  After  payment  of  the 
claims  which  wftre  established  to  the  satis&ction  of  the  commissioners,  a  surplus 
remained,  which,  in  accordance  with  one  of  the  provisions  of  the  act,  was  paid  over 
to  the  lords  of  the  treasury.  A  proceeded  to  make  his  claim  afresh  under  a  petition 
of  right  Held,  that  he  had  no  remedy  except  under  the  provisions  of  the  statute. 
De  Bode  v.  Regina,  xvi.  14. 

22.  By  the  Companies  Clauses  Consc^dation  Act,  1845,  directors  of  a  company  have 
power  to  declare  shares  forfeited  when  a  call  is  in  arrear  for  a  certain  time,  and  that 
whether  the  company  have  sued  for  the  amount  of  such  call  or  not  By  the  private 
act  of  a  company,  power  was  given  to  cancel  any  forfeited  shares  where  the  market 
price  is  not  sufficient  to  realize  a  sum  equal  to  the  arrears  of  the  calls,  and  to  issue 
80  many  new  shares,  and  of  such  nominal  amount  as  they  may  think  fit,  provided 
the  capital  to  be  represented  by  such  new  shares  shall  not  in  the  whole  exceed  the 
capital  represented  by  the  unpaid  portion  of  the  shares  which  shall  be  so  cancelled. 
Heldf  that  the  remedy  given  by  this  latter  provision  was  cumulative,  and  that  an 
action  for  calls  was  maintainable,  notwithstanding  that  the  shares  had  been  forfeited 
and  cancelled.  Held,  also,  that  it  was  no  answer  to  the  action,  to  say  that  new  shares 
had  been  issued  and  sold  in  lieu  of  the  cancelled  shares,  which  realized  a  sum  greater 
than  the  unpaid  portion  of  the  cancelled  shares ;  but  the  original  shareholder  will  be 
entitled  to  the  benefit  of  payments  made  in  respect  of  the  new  shares.  Inglis  v.  The 
Great  Nortliern  Railway  Co,  xvi.  55. 

23.  Against  clerk  of  county  court.  No  action  lies  agsunst  the  cleric  of  a  county  court 
for  not  preparing,  or  for  negligently  preparing,  a  notice  to  a  defendant  of  an  order 
against  him  to  pay  a  debt  by  instalments,  which  order  was  made  by  the  judge  at  the 
time  of  delivering  judgment ;  such  order  being  part  of  the  judgment,  and  not  requiring 
service.    Robinson  v.  GeU,  x.  502. 

24.  Undue  distress  for  rent.  The  making  a  distress  for  rent,  some  rent  being  due, 
.  accompanied  by  an  untrue  claim  or  pretence,  that  more  was  due  than  really  was  due, 
'will  not  support  an  action.     Tancred  v.  Leyland,  iii.  482. 

25.  Obstructing  a  private  way,  Stat.  8  and  9  Vict,  c.  20.  As  to  the  right  of  action 
against  a  railway  company  for  obstructing  a  right  of  way  appurtenant  to  a  messuage 
and  dwelling-house,  ednce  the  statute  of  8  and  9  Vict  c.  20,  unless  special  damage 
has  been  sustained,  &c.     WcUkins  v.  The  Great  Northern  Railway  Co,  vi.  179. 

26.  As  to  distinction  between  damages  done  by  a  railway  company,  for  which  com- 
pensation may  be  obtained  imder  the  statate,  and  those  fiir  widch  an  action  at  law 
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IB  the  proper  remedy,  &c.     The  Lancashire  and  Yorkshire  Railway  Co,  v.  Evans^ 
xix.  295. 

27.  Between  a  rector  and  his  predecessor's  executor.  As  to  the  right  of  a  succeeding 
rector  to  bring  an  action  for  dilapidations  against  the  executor  of  his  predecessor,  see 
Bryan  v.  (^ay^  xvi.  154. 

28.  Notice  of.  Upon  the  trial  of  an  action  against  an  officer  of  the  customs,  it  is  the 
doty  of  the  judge,  nnleas  the  &cts  are  admitted,  to  hear  the  evidence  and  decide 
trhether  the  defendant  did  the  act  complained  of,  honestly  believing  that  his  duty 
caDed  upon  him  to  do  it,  in  which  case  the  provisions  of  the  8  &  9  Vict  c.  87,  ss.  117, 
118,  as  to  notice  of  action,  would  be  applicable.    Arnold  v.  Hamelj  xxiv.  547. 

29.  Former  recovery — Fresh  action.  Where  damages  are  pronounced  for  in  case  of 
collision,  and  it  subsequently  appears  that  the  cargo  was  damaged  to  a  greater  extent 
than  was  clainied,  a  fresh  action  cannot  be  maintained  to  recover  the  excess  of  damage, 
the  parties  and  cause  of  action  being  identacaL     The  Kalamazoo,  ix.  557. 

30.  Mortgagee — Landlord — Distress — Overplus.  Where  a  landlord  has  sold  his  ten- 
ants goods,  under  a  distress  for  rent,  the  proper  remedy  of  a  mortgagee  of  such  goods 
to  recover  the  overplus  money  in  the  l^idlord's  hands,  is  by  an  action  on  the  case 

,  against  him  for  not  paying  over  the  overplus  to  the  sheriff*,  pursuant  to  2  W.  &  M. 
8cs8.  L  c.  5,  Si  2,  the  landlord  not  being  liable  to  the  mortgagee  in  an  action  for  money 
had  and  received.    Yates  v.  Eastwood^  v.  519. 

81.  Against  guardians  of  the  poor  by  the  collector  of  rates  for  poundage.  The  board 
of  guardians  of  a  union,  acting  in  pursuance  of  an  order  of  the  Poor  Law  Commissioners, 
(under  an  act  of  parliament,)  appointed  the  plsuntiff  collector  of  rates  of  several  parishes 
at  a  certain  poundage,  in  conformity  with  the  terms  of  the  order.  Held,  that  an  action 
for  the  poundage  would  not  lie  against  the  guardians.  Smart  v.  Tlie  Guardians  of  the 
West  Ham  Union,  xxx.  560. 

82.  Against  a  vendor  by  a  third  person  for  injuries  caused  by  unsoundness  of  articles 
sold.  A  tradesman  who  sells  an  article  which  he,  at  the  time,  believes  to  be  sound, 
hot  which  is  actually  unsound,  is  not  liable  to  a  third  person,  nor  a  party  to  the  contract 
of  sale,  for  an  injury  subsequently  sustained  in  consequence  of  such  unsoundness. 
Longmeid  v.  HcUiday,  vi.  562. 

33.  For  Deceit — Pleadings  in  the  IsLe  of  Man,  Althoagh^there  is  not  so  much  strict- 
nes  required  in  pleadings  in  the  courts  in  the  Isle  of  Man  as  in  England,  yet,  where  a 
declaration  in  an  action  for  deceit  contains  specific  averments  of  fraud,  such  averments 
must  be  established  by  proof,  to  entitle  the  plaintiff  to  recover.  Moore  v.  Clucas, 
xxiv.  70. 

34.  Wrongful  exercise  of  legal  process.  To  put  into  force  the  process  of  the  law 
maliciously,  and  without  any  reasonable  or  probable  cause,  is  wrongful ;  and  if  thereby 
another  is  injured  in  his  person  or  property,  an  action  lies  for  the  injury.  Churchill  v. 
Siggers,  xxvi.  200. 

35.  Adjacent  proprietor — Withdrawal  of  stratum.  The  withdrawal  of  any  part  of  the 
stratum  to  the  support  of  which  the  owner  of  the  adjacent  soil  or  house  thereon  is 
entitled,  is  a  cause  of  action,  as  an  injury  to  the  right,  although  no  immediate 
damage  ensues ;  and  no  fresh  cause  of  action  accrues  by  the  occurrence  of  subsequent 
damage.    NicUin  v.  Williams,  xxvi.  549. 

36.  For  breach  of  promise  of  marriage  by  a  single  woman  against  a  married  man.  A, 
a  married  man,  and  B,  a  angle  woman,  mutually  promised  to  marry  each  other ;  the 
htter  having  no  notice  that  A  was  then  married.  B  remained  unmarried  and  was 
willing  to  marry  A  until  she  discovered  that  he  was  already  married.  Held,  that  an 
action  for  breach  of  promise  of  marriage  would  lie  against  A,  the  plaintiff  remaining 
vnmarried  being  a  sufficient  connderation  for  the  defendant's  promise.  MtUward  v.  Lit- 
dewoody  L  408. 

87.  jPot  salary  against  trustees — No  appropriation  made  by  trustees.    The  6  Geo.  IV. 
b    %  C 131,  fcr  regulating  the  markets  in  the  town  of  Burslem,  provided,  that  out  of  the 


8  ADJOURNMENT — ADMINISTRATION. 

first  moneys  received  under  the  act,  the  trustees  should,  in  the  first  place,  pay  the  costs 
and  expenses  of  passing  the  act,  and  apply  the  remainder  thereof  *^at  the  discretion  of 
the  said  trustees,"  in  payment  of  certain  rents  and  fines,  and  in  certain  purchases  and 
other  expenditure  pointed  out  by  the  section,  including  the  pa}'ment  of  "  the  salary  to 
the  organist  of  Burslem  Church."  Held^  in  an  action  on  the  case,  by  the  organist  of 
Burslem  Church  i^ainst  the  local  board  of  health,  for  a  breach  of  duty  in  simply  refus- 
ing to  pay  his  salary,  that  the  plaintiff  ancl  the  board  stood  in  the  relation  to  eacb  other 
of  trustee  and  cestui  que  trust;  and,  as  the  board  had  not,  in  the  exercise  of  their  dis- 
cretion, specifically  appropriated  an  amount  as  payable  to  the  plaintiff,  no  action  could 
be  maintained  against  them  for  the  recovery  of  the  salary.  Edwards  v.  Lowndes j  xvi. 
204.  See,  also,  Regina  v.  Kingston-on-Uully  xx.  149 ;  and  Regina  v.  The  Governors^ 
ire.  of  Hull,  XXX,  409, 

38.  Against  raUwag  company  for  hilling  sheep,  A  railway  train,  driven  forty  miles 
an  hour,  according  to  the  general  directions  of  the  company  to  the  driver,  ran  over 
and  killed  some  sheep  which  had  strayed  on  the  line  in  consequence  of  the  defective 
fences  of  the  company.  Held,  that  the  train  being  under  the  direction  and  control  of 
a  rational  agent,  the  company  were  not  liable  in  trespass  for  the  injury ;  but  that  the 
proper  form  of  action  was  by  action  on  the  case,  either  for  permitting  the  fences 
to  be  out  of  repair,  or  for  directing  the  servant  to  drive  at  such  a  rate  as  to  interfere 
with  the  right  of  the  sheep  to  be  on  the  line  of  railway.  Sharrod  v.  The  London 
and  Northwestern  Railway  Co,  iv.  401. 

89.  Action  on  the  case — By  lessor  for  injury  to  reversion.  A  lessor  may  sue  in  case 
for  injury  to  his  reversion,  though  tiie  injury  is  the  working  a  mine  contrary  to  the 
terms  of  the  lessee's  covenant,  for  which  an  action  on  the  covenant  would  lie.  Marker 
▼.  Kenrick,  xiv.  320. 

ADJOURNMENT. 

Notice  of  first  meeting  extends  to  an  adjourned  meeting.  The  notice  of  an  original 
meeting  having  been  duly  given,  such  notice  extends  to  all  adjourned  meetings,  if  such 
adjourned  meetings  are  held  to  complete  the  unfinished  business  of  the  original  meeting. 
Scadding  v.  Lorant,  v.  16. 

ADMINISTRATION. 

I.    WHO  ujly  administer;  appointment  op  executor. 
II.    rights,  duties,  and  liabilities  of  executors. 
m.    ASSETS,  admission  of,  &c. 

lY.  RANK   OF   CREDITORS  ;  MARSHALLINa  ASSETS. 

y.  LEGACIES   AND   LEGATEES. 

VI.  PRACTICE. 

VII.  COSTS. 

I.    Who  may  administer ;  Appointment  of  Executor, 

1.  What  is  an  appointment,  "I  request  J.  M.  L.  to  assist  my  daughter  in  the  exe- 
cution of  my  will " — is  not  an  appointment  of  J.  M.  L.  as  executor  according  to  the 
tenor.  The  daughter,  sole  executrix  and  residuary  legatee,  being  incapable  of  acting, 
administration  decreed  to  J.  M.  L.  for  her  use  and  benefit,  on  consent  of  all  persons 
interested.  Justification  of  sureties  not  required.  In  the  Goods  of  W,  F,  Stevenson, 
xviii.  575. 

2.  Executor  according  to  the  tenor.  Where  in  a  will,  A  is  called  a  trustee,  but  there 
is  no  trust,  and  no  duty  to  perform  as  a  trustee,  A  may  be  taken  as  executor  according 
to  the  tenor ;  but  where  there  is  a  trust,  then  A  is  not  executor  according  to  the  tenor. 
The  nephew  can  take  administration  with  the  will  annexed  as  residuary  legatee.  In 
the  Goods  of  J.  Bray,  xviii.  602. 


ADMINISTBATION.  9 

8.  Estate  of  bankrupt.  In  1815,  A,  a  trader  in  Somersetshire,  was  made  a  bankrupt, 
bat  did  not  obtain  his  certificate.  In  1817,  A  recommenced  business  in  Suffolk,  which 
he  condnaed  to  carry  on  until  his  death,  in  1852.  A  appointed  B  his  executor,  who 
prored  the  mil.  On  the  petition  of  one  of  the  creditors  of  A,  subsequently  to  the 
bankruptcy,  an  order  was  made  by  the  commissioner  of  the  district  in  which  A  ha4 
been  made  a  bankrupt,  that  the  official  assignee  of  A's  estate  should  administer  his 
estate  by  paying  first  the  funeral  and  testamentary  expenses  of  A,  and  his  creditors 
sobteqoently  to  the  bankruptcy,  then  the  creditors  previously  to  the  bankruptcy,  and 
handing  over  the  surplus  to  B  as  executor.  A  claim  was  aflerwards  filed  in  chancery 
by  B  for  the  administration  of  the  estate  of  A.  Heidj  that,  notwithstanding  ^e  order 
made  by  the  commissioner,  the  estate  of  A  ought  to  be  administered  by  B,  as  executor, 
and  that  the  usual  administration  decree  ought  to  be  made  on  the  claim.  Tucker  v. 
Hemaman,  xviL  468. 

4.  Widow  appointed  who  had  lived  separate  from  her  husband.  B.  died  without  a 
will,  tearing  a  widow  and  two  infant  children.  He  had  separated  from  his  wife  on 
iQ^icion  of  her  adultery,  and  there  was  a  deed  of  separation ;  the  children  were 
allowed  by  him  to  live  with  the  wife.  Evidence  was  given  as  to  the  fitness  of  the 
widow  to  take  the  administration.  Hdd,  that,  notwithstanding  the  circumstances  of 
the  separation,  the.  court  might  grant  the  administration  to  the  widow.  Brown  v. 
Brown^  xxix.  609. 

5.  Foreign  law.  The  grantee  in  a  deed  of  gifl  from  the  administratrix  of  an  Aus- 
trian, valid  to  pass  all  the  intestate's  estate  under  the  laws  of  Austria,  is  entitled  to 
letters  of  administration  in  England  on  filing  affidavits  of  the  foreign  law,  the  docu- 
ments giving  the  grantee  her  title,  and  an  affidavit  verifying  these  documents.  In  the 
Goods  of  Vincenzo  Frederici,  xxvL  601. 

j6.  StAstituted  legatee  for  life.  A  substituted  legatee  for  life  is  entitled  to  letters  of 
administration  de  bonis  with  the  will  annexed,  in  preference  to  a  substituted  legatee ; 
bat  where  there  is  a  doubt  whether,  under  the  terms  of  the  will,  the  person  claiming 
as  legatee  for  life  is  entitled  as  such,  the  grant  will  be  made  to  the  legatee  whose 
interest  is  admitted.    Brown  v.  NichoUs,  vi.  599. 

7.  Joint  administration.  Where  parties  have  chosen  to  be  joined  in  administration, 
the  court  will  not  relax  the  rule  of  practice  and  grant  the  administration  of  the  goods 
to  one  alone.    In  the  Goods  of  Nailer,  v.  588. 

8.  To  whom  granted.  Bequest  to  A  for  life,  then  equally  to  the  testator's  three 
danghters;  in  case  of  the  death  of  any  one  of  them,  her  children,  if  any,,  should  take 
her  share ;  if  no  children,  her  share  should  go  to  the  survivor,  or  survivors.  At  the 
death  of  A,  two  of  the  daughters  were  dead,  one  leaving  children.  Administration 
was  granted  to  one  of  the  children  of  the  deceased  daughter,  the  surviving  daughter 
having  renounced.    In  the  Goods  of  Duncan,  v.  584. 

9.  Treasurer  ^^for  the  time  being"  executor.  A  appointed  the  treasurer  for  the 
time  being  of  an  institution  one  of  the  executors  of  his  will,  and  a  residuary  legatee. 
At  the  death  of  A,  B  was  treasurer,  and  continued  so  for  thirty  days  aflerwards,  subse- 
quent to  which  he  applied  to  be  joined  in  the  probate.  On  motion,  probate  was 
decreed  to  B  jointly  with  the  other  executors.    In  the  Goods  of  Thompson,  ix.  579. 

10.  Limited  administration.  Where  a  suit  respecting  the  testamentary  papers  of  the 
deceased,  a  domiciled  Scotchman,  is  pending  in  Scotland,  and  the  Scotch  court  has 
appointed  a  person  ad  interim  judicial  factor  and  executor  dative,  the  Prerogative 
Court  will  not,  in  the  absence  (^  necessity,  grant  to  such  a  person  a  general  adminis- 
tration with  respect  to  nu>ney  in  the  public  funds,  but  only  an  administration  limited 
to  receiTe  and  invest  the  dividends  upon  the  stock.    In  the  Goods  of  Morgan,  ix.  581. 

11.  Executors  of  married  woman  refusing  to  propound.  A  married  woman  has  power 
to  dispose  of  her  separate  property  by  will,  but  where  the  executors  named  in  such  a 
vifl  refuse  to  propoond  the  same,  administration  will  be  granted  to  the  husband  as  in 

of  intestecy.    Sj^  r.  Bayly,  ix.  5  70. 
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12.  Administrator  of  executor.  Administration  limited  to  the  fund  under  trust  will 
be  decreed  to  the  administrator  of  the  executor  of  the  original  trustee.  In  the  Goods 
of  WeUsj  I  682. 

13.  Will  of  married  woman,  A  married  woman  made  a  codicil  revoking  all  other 
testamentary  instruments,  and  declaring  her  intention  to  die  intestate,  and  appointing 
no  executor.  In  default  of  appointment,  the  property  over  which  she  had  a  power  of 
disposition  went  to  her  next  of  kin.  Heldf  that  a  sister,  as  next  of  kin,  was  entitled 
to  administration  with  the  will  annexed,  in  preference  to  the  husband.  Brenchley  v. 
Lynn^  ix.  583. 

14.  Administration  with  the  will  annexed.  Letters  of  administration  were  granted  of 
the  effects  of  one  who  left  a  will,  the  date  of  which  waa  written  on  an  erasure,  the 
subscribing  witnesses  not  mentioning  their  address  and  description,  no  such  persons 
appearing,  and  the  writing  of  their  signatures  resembling  that  of  the  testator  himself — 
the  executors,  under  these  circumstances,  fbrmally  renouncing,  and  the  legatee  declining 
to  take  administration  with  the  will  annexed.     Whiting  v.  Deal^  xxix.  613. 

15.  Revocation.  Administration  was  granted  describing  the  deceased  as  a  widower; 
the  administration  was  revoked  on  its  being  discovered  he  had  lefl  a  widow,  who  had 
been  before  his  death,  and  still  was,  resident  in  New  Zealand.    In  re  Edwards,  i.  623. 

16.  Executor  of  executor.  The  executor  of  an  executor  represents  the  original 
testatrix,  and  her  residuary  legatee  has,  therefore,  no  right  to  Uie  grant  of  adminis- 
tration.   In  the  Goods  of  Beer,  i.  631. 

n.Next  of  kin — Insolvent  estate.  The  residuary  legatee  and  next  of  kin  of  a 
testator  has  a  right  to  administration  with  the  will  annexed,  in  opposition  to  a  creditor, 
though  the  estate  is  alleged  to  be  insolvent,  and  the  creditor  is  supported  by  the  other 
creditors  of  the  estate.     Crane  v.  Rebello,  xxiv.  593. 

1 8.  De  bonis  non,  S.  W.  of  his  will  appointed  E.  W.  sole  executor  and  residuary 
legatee.  E.  W.  proved  the  will  in  the  Prerogative  Court,  and  administered  the  whole 
of  the  beneficial  estate  of  S.  W.  E.  W.  died,  leaving  the  whole  of  his  estate  within 
a  local  jurisdiction,  having  made  a  will,  but  appointed  no  executor  or  residuary  legatee, 
administration  with  which  will  annexed  was  granted  by  the  local  authority  to  the  next 
of  kin.  Certain  stock  stood  in  the  name  of  S.  W.  as  surviving  trustee,  wliich  was  not 
transferred  by  E.  W.  Administration  granted  to  the  administrators  of  E.  W.  as  admin- 
istrators de  bonis  non  with  the  will  annexed  of  S.  W.    In  the  Goods  of  Wells,  ii.  599. 

1 9.  Executor  de  son  tort,  what  constitutes,  A  person  receiving  money  from  another, 
who  is  an  executor  de  son  tort,  which  he  applies  partly  in  payment  of  a  debt  due  to 
himself  from  the  deceased,  and  partly  in  payment  of  funeral  expenses,  retaining  a 
small  balance  in  his  hands,  is  not  an  executor  de  son  tort;  but  it  may  be  evidence 
thereof  in  connection  with  other  facts.    Lysley  v.  Clarke,  xiv.  510. 

20.  Executorship,  evidence  of.  An  unstamped  copy  of  an  Act  Book  of  the  Eccle- 
siastical Court  is  sufficient  evidence  of  the  probate  of  a  will  to  prove  the  executorship 
of  the  person  named  in  it    Dorrett  v.  Meux,  xxvL  364. 

IZ    RightSy  IhUteSf  and  lAahilities  of  Executors, 

1.  Accounts  against  executors — Interest,  It  is  the  duty  of  an  executor  to  distribute 
the  assets  in  payment  of  legacies,  when  the  time  for  distribution  has  arrived ;  and  if, 
having  ample  funds  in  his  hands,  and  there  being  no  excuse  for  retaining  the  money, 
the  executor,  instead  of  paying  the  legacies,  and  dividing  the  residue  amongst  the 
residuary  legatees,  retains  the  money  in  his  own  hands,  he  is  guilty  of  a  breach  of 
trust,  and  will  be  charged  5/.  per  cent,  interest  on  the  money  so  retained ;  and  if  he 
pays  the  money  into  his  banker's,  and  mixes  it  with  his  own  money,  he  will  be  con- 
sidered to  have  had  the  same  benefit  in  respect  of  it  &5  if  he  had  embarked  it  in  trade, 
and  will  be  charged  with  annual  rests  on  the  balances  in  his  hands ;  and  the  burden 
lies  on  the  executor  to  show  that  he  has  derived  no  benefit  from  the  balance  thus  in 
lus  banker^s  hands.     Williams  v.  Powell,  x.  224. 
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2.  lneome4ax.  The  gift  of  an  annuitjr  "clear  of  legacy-duty,  and  eTcry  other 
deduction  whataoerer,"  or  "  without  any  deduction  for  legacy-duty,  or  otherwise,**  will 
not  authorize  the  payment  of  the  income-tax  out  of  the  testator's  estate.  LeMridge  ▼. 
Tkwriow^  xi.  198. 

8.  Payments  hy  administratrix  in  respect  of  wagers.  Payments  made  by  an  adminis- 
tiatiix  in  respect  of  wagers  decided  in  the  testator's  lifetime  are  unauthorized,  and 
cannot  be  allowed  against  the  estate ;  but  those  made  in  respect  of  wagers  not  so 
decided  are  good  payments,*  those  undecided  wagers  being  illegal  contracts  which 
dthcr  party  might  determine,  and  which  she,  by  payment,  must  be  taken  to  have 
determined.    Manning  ▼.  Purcell,  xxxi.  452. 

4.  Continuance  of  assets  in  trade,  A  mere  authority,  in  a  will,  to  continue  the  tes- 
tator^s  assets  in  trade,  does  not  authorize  the  executors  to  trade  with  them;  and 
partners  trading  with  such  assets,  with  notice,  are  bound  to  inquire  into  the  trusts  upon 
which  they  are  held,  and  are  liable  in  respect  of  them.     Travis  v.  MUne,  vii.  195. 

6.  An  executor,  not  proving  the  will  until  after  his  co-executors  had  improperly 
invested  the  testator's  assets,  cannot  justify  taking  no  step  in  respect  of  or  interfering 
with  them  for  a  considerable  period.    lb, 

6.  Loss  of  assets.  Where  a  will  contains  no  direction  for  the  executors  to  invest  the 
proceeds  of  the  testator's  estate,  and  the  proceeds  are  left  in  the  hands  of  the  testator's 
hankers,  and  a  residuary  legatee  refuses  to  accept  his  share  by  small  sums  on  account, 
the  executors  will  not  be  held  liable  for  any  loss  which  may  ensue  by  failure  of  the 
bankers  before  the  expiration  of  twelve  months  from  the  testator's  decease.  Johnston  v. 
Newton,  xxL  494. 

7.  Sale  hy  acting  executors — Disclaimer,  Copyholds  are  within  the  statute  of  21  Hen. 
VEIL  c.  4,  and,  consequently,  a  sale  of  copyhold  estates  made  without  the  concurrence 
of  one  co-executor,  who  subsequently  disclaimed  to  act  as  co-executor,  the  disclaimer 
being  primd  facie  evidence  of  a  refusal  to  act  from  the  beginning,  is  good.  Pepper^ 
com  V.  Wayman,  xiii.  199. 

8.  Power  of  sale.  The  power  which  an  executor  or  administrator  possesses  of 
making  a  valid  mortgage,  includes  in  it  a  power  to  give  all  that  is  properly  incidental 
to  that  species  of  alienation ;  hence  a  power  of  sale  may  be  given.  RusseU  v.  Plaice^ 
zxiiL  875. 

9.  A  charge  of  debts  on  an  estate  devised,  gives  the  executor  an  implied  power  of 
sale.    Robinson  v.  Lowater,  xxiii.  540. 

10.  Mortgage  by  e^ifcutor.  An  executor  borrowed  money  upon  a  representation 
that  it  was  wanted  for  the  purposes  of  his  testator's  estate.  The  money  was  lent  upon 
the  personal  security  of  the  executor,  who  afterwards  mortgaged  part  of  the  testator's 
property  as  a  security  for  the  money  antecedendy  advanced  ;  the  executor  died  and 
the  mor^a^ee  took  possession  of  the  mortgaged  estates,  and  advertised  them  for  sale. 
The  plaintiff,  who  was  both  the  representative  of  the  deceased  executor,  and  also  the 
executor  of  the  original  testator,  filed  a  bill  praying  for  an  injunction  against  the  sale. 
/7eW,  that  there  being  no  evidence  that  the  money  was  not  applied  to  the  purposes  of  the 
estate,  the  bill  ought  to  be  dismissed.  Held^  also,  that  the  plaintiff  had  a  right  to  appear  in 
the  single  character  of  executor  of  the  testator  and  bring  this  bilL  Miles  v.  Dumford^ 
zui.  120. 

11.  Commissions.  Executors  in  India  of  an  indigo  planter  were  held  entitled  to  a 
commisnon  of  5/.  per  cent,  on  the  gross  assets  collected  by  them.  Matthews  v.  Bag^ 
shawe^  vii.  244. 

12.  Interest  on  executor's  accounts.  It  is  not  according  to  the  ordinary  course  or 
practice  to  direct  the  master  in  taking  the  accounts  against  an  executor,  to  calculate 
interest  upon  an  unascertained  residue.     Williams  v.  Powell^  x,  224. 

18.  Executor  liable  to  interest  on  balance  retained.  The  usual  course  is  to  charge  an 
executor,  who  has  merely  retained  balances  in  his  hands,  with  interest  at  4/.  per  cent ; 
if  he  has  acted  improperly,  using  the  money  for  his  own  benefit,  then  5/.  per  cent    In 
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iboB  case,  investments  were  made  in  exchequer  bills,  &c^  not  authorized  hj  the  wilL 
There  being  no  evidence  of  a  bad  intention,  it  was  held  that  the  executor  should  pay 
only  41.  per  cent.    Knott  v.  Cottee,  xiii.  304. 

14.  Wilful  default — Interest,  In  an  administration  suit  by  one  executor  against  his 
co-executors,  the  pleadings  raised  a  question  of  wilful  default ;  but  upon  the  hearing, 
a  decree  was  made  for  the  common  accounts  of  what  had  been  received,  without  any 
Special  direction  or  inquiry  as  to  what  might  have  been  received  but  for  the  wilful 
default  of  the  defendants.  Upon  the  cause  coming  on*  for  further  directions,  it  was 
held  that  the  plaintifi*  was  then  precluded  from  raising  the  question  as  to  wilful  default, 
but  that  if  the  question  were  still  open,  the  plaintiff  could  not  call  upon  his  co-executors 
to  account  for  what  he  jointly  with  them  might  have  received.  The  pl^ntiff  claimed 
interest  upon  balances  remaining  in  the  hands  of  the  defendants.  Heldj  that  the  court 
was  not  precluded  from  entertaining  this  question  by  the  decree,  which  might  have 
afforded  materials  for  forming  an  opinion.    Jones  v.  MorraU^  xiii.  69. 

15.  Marriage  of  administratrix.  If  an  administratrix  marries  without  providing  for  the 
security  of  the  trust  property,  she  commits  a  bi-each  of  trust.    Derbishire  v.  Homey  xxi.  207. 

16.  Devastavit.  A  testator  bequeathed  an  annuity  of  250/.  to  his  widow,  and  directed 
that  a  competent  part  of  the  money  which  he  should  die  possessed  of,  and  which  should 
be  invested  in  his  name  should,  with  the  widow's  consent,  be  placed  out,  in  the  names 
of  his  executors,  on  other  security  or  in  the  funds,  to  the  intent  that  the  widow  mighty 
during  her  life,  receive  the  annuity,  as  it  became  due,  "  out  of  the  interest,  dividends, 
proceeds,  and  produce  "  thereof;  and,  afler  giving  certain  legacies,  the  testator  be- 
queathed the  said  invested  moneys,  and  all  his  residuary  personalty,  to  certain  other 
persons.  The  executors  paid  the  pecuniary  legacies  in  full,  and  in  course  of  time 
exhausted  all  the  remaining  assets,  about  4,300/.,  in  keeping  down  the  annuity.  Heldy 
that  this  was  no  devastavit,  because  the  capital  fund  was  applicable,  under  the  terms 
of  the  gift,  in  payment  of  the  annuity.    Miner  v.  Baldwin,  xxL  111. 

17.  Executor  who  is  also  legatee.  When  an  executor,  who  is  also  a  specific  legatee, 
takes  possession,  pnmdyaciV,' he  does  so  in  virtue  of  his  character  of  executor,  and 
not  in  that  of  legatee ;  but  the  possesion  may  afterwards  become  changed,  either  by 
a  formal  act  of  assent,  or  by  conduct  and  dealing  inconsistent  with  the  character  of 
executor.     Trail  v.  Bull,  xxi.  530. 

18.  Obligee  made  executor  of  obligor.  If  the  obligee  in  a  bond  makes  the  obligor  his 
executor,  the  debt  remains  unchanged,  in  equity,  the  same  as  if  a  stranger  had  been 
executor.     Turner  v.  Cox,  xxvi.  72.  0 

19.  Assignment  by  one  executor.  By  an  assignment,  by  one  of  the  several  executors 
of  a  leasehold  estate,  the  property  of  the  testatrix,  which  had  been  bequeathed  to  that 
executor  absolutely  for  his  benefit,  reciting  that  the  assignor  and  another  executor  had 
proved  the  will,  (but  not  stating  the  tact  that  a  third  executor  had  also  subsequently 
proved,)  and  reciting  that  the  executors  had  assented  to  the  bequest  to  the  assignor, 
it  was  witnessed  that  the  asdgnor,  in  his  several  capacities  of  executor  and  assignee  of 
the  testatrix,  in  consideration  of  the  sum  therein  mentioned,  sold  and  assigned  the 
premises  to  the  purchaser.  The  assignor,  in  his  character  of  executor,  was,  at  the 
time  of  the  assignment,  Indebted  to  the  estate  of  the  testatrix  in  a  sum  greater  than 
the  value  of  the  property  assigned.  On  a  bill  by  the  co-executors,  on  behalf  of  the 
estate  of  the  testatrix,  to  set  aside  the  assignment,  and  recover  the  tide  deeds,  it  was 
held,  that  the  assignment  by  the  executor  to  the  purchaser  was  eficctual,  and  that, 
whether  there  had  or  had  not  been  an  assent  to  the  bequest  by  the  other  executors, 
the  court  would  not  disturb  the  sale.     Cole  v.  MUes,  xvii.  582. 

20.  Unsettled  accounts — Intermediate  dividends.  Where  executors  had  invested 
money  to  answer  claims  on  unsettied  accounts  between  their  testator  and  other  per- 
sons, and  paid  the  dividends  to  the  tenant  for  life  under  the  will,  on  a  claim  filed  after 
the  death  of  the  tenant  for  life,  by  a  party  entitied  to  the  fund,  the  court  directed  an 
inquiry  before  the  master  as  to  who  was  the  party  entitled  to  the  capital,  and  ordered 
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tiie  dividendB  to  be  paid  in  the  mean  time  to  the  person  entitled  to  the  testator's 
«itate.    Blaehford  v.  ToUer,  yii.  246. 

21.  Suil  by  administrator — Staying  proceedings  without  ffrejttdice.  Where  there  has 
been  a  final  decree  in  a  suit  in  India,  upon  motion  by  the  defendant  in  a  nmilar  soit 
in  England,  between  the  same  parties  and  for  the  same  purpose,  the  court  in  England 
vill  make  an  order  stajing  all  proceedings  in  the  English  suit,  without  prejudice  to 
any  proceedings  which  the  plaintiff,  an  administrator,  may  be  advised  to  adopt  with 
leference  to  the  decree  and  proceedings  in  India.     Ostell  v.  Lepage^  xvii.  57. 

22.  Administrator  de  bonis  non  in  India.  An  administrator  de  bonis  non,  &c.,  in 
India,  appointed  by  the  authority  of  the  plaintiff  administrator  in  ^^ngland,  is  substan- 
tially the  same  party  for  this  purpose.    1  b. 

23.  Assent  to  compromise.  Such  administrator  in  India  is  authorired  to  assent  to  a 
oompromisc,  under  the  authority  of  the  court  in  India,  and  a  decree  adopting  that 
eompromise  is  a  final  decree.    Jb. 

24.  Setting  aside  decree.  After  such  decree  the  plaintiff  in  England  cannot,  by  sup- 
plemental Ull  or  amendment  under  the  new  practice,  continue  the  English  suit,  in 
order  to  obtain  discovery  of  facts  which  would  enable  him  to  set  aside  the  decree  in 
India.    lb. 

25.  Executor  de  son  tort^  acts  of^  ushen  good.  The  act  of  an  executor  de  son  tort  is 
good  against  the  true  representative  of  the  deceased,  only  where  it  is  lawful,  and  such 
an  act  as  the  true  representative  was  bound  to  perform,  in  the  due  course  of  admin- 
iMration.    Buddey  v.  Barber^  i.  506. 

26.  Suit  on  bond.  The  administratrix  de  bonis  non  of  an  intestate  cannot  in  equity 
sne  upon  or  enforce  the  administration  bond  given  to  the  ordinary  by  the  original 
administrator,  against  his  estate  and  the  co-sureties  in  the  bond,  without  showing  some 
special  circumstances  why  the  ordinary  himself  did  not  institute  the  proceedings.  Bol' 
km  T.  Powell^  viii.  165. 

27.  Payment  by  executor  de  son  tort.  Where  an  executor  de  son  tort  really  acts  in 
the  character  of  executor,  and  out  of  the  assets  in  his  hands  makes  a  payment  in  satis- 
fiiction  of  a  debt  due  from  the  deceased,  to  a  person  who  at  the  time  might  reasonably 
suppose  that  he  had  authority  to  act  as  executor,  such  payment  is  valid  and  binding 
upon  the  person  who  afterwards  becomes  the  rightful  administrator.  Thompson  v. 
Sbrding,  xz.  145. 

28.  Executor  indebted  to  testator's  estate.  An  executor  indebted  to  his  testator's 
estate  creates  a  charge  on  his  (the  executor's)  own  freehold  estate  in  favor  of  his  ^▼ife 
and  children,  to  the  amount  si)ecified  in  the  testatoi'^s  will,  as  part  of  their  share  of  his 
residuary  estate.  Held,  that  the  wife  and  children  were  entided  to  the  benefit  of  the 
ckaige,  although  the  debt  due  to  the  testator's  estate  remained  unpaid.  StilweU  v. 
Mdkrsk^  ▼.  185. 

29.  Assent  before  taking  out  administration.  After  the  death  of  an  intestate,  his 
widow  took  possession  of  a  portion  of  his  property,  with  the  supposed  assent  of  a  son 
who  aften^ajds  took  out  administration.  Held,  that  the  administrator  was  not  bound 
by  that  assent,  supposing  such  to  have  been  given.    Morgan  v.  Thomas,  xviii.  526. 

SO.  Attachment  of  debt  An  executor  of  a  judgment  creditor  who  has  not  revived 
the  judgment,  or  entered  a  suggestion  upon  the  roll  in  pursuance  of  sect  129,  of  stat 
15  k  16  Vict,  c  76,  is  not  a  "  creditor  who  has  obtained  judgment  **  within  sect  GO  of 
the  Common-law  Procedure  Act,  1854,  and  therefore  is  not  entitled  to  an  order  for 
attachment  of  a  debt  due  to  the  judgment  debtor  under  sect  61.  Baynard  v.  Sim^ 
aofis,  XXX.  290. 

31.  Purchase  from  one  exectttar.  If  a  co-executor,  having  a  beneficial  interest  in 
the  estate  and  being  indebted  to  the  same,  assigns  his  interest  to  his  other  creditors, 
hb  eo«zccutors  have  a  lien  on  the  interest  so  assigned  in  preference  to  the  assignees. 
CUe  T.  Muddle,  xiiL  26. 

32.  Suit  hff  admuustrator^—Laches,    An  administrator  having  died  indebted  to  his 
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intestate's  estate,  and  bis  executor  baving  misapplied  and  become  bankrvpt,  a  suit  was 
conmienced  by  tbe  administrator  de  bonis  non  of  tbe  intestate  against  tbe  administrator's 
beirs  and  sureties  fifleen  years  after  bis  deatb ;  but  no  decree  baving  been  obtained 
tbcreon  and  tbe  suit  baving  been  suffered  to  rest  dormant  till  tbirty-one  years  from  tbe 
deatb  of  tbe  administrator,  it  was  beld  tbat  tbe  revival  of  tbe  suit  at  tbat  time  must 
be  c^^dered  as  an  original  suit,  and,  as  sucb,  barred  by  lengtb  of  time  and  lacbes. 
Quterey  wbetber  tbe  circumstance  of  tbe  administrator  dying  largely  indebted  to  tbe 
intestate's  estate,  was  a  breacb  of  condition  of  tbe  bond.    Bolton  v.  Powell,  xv.  32. 

38.  lAabilUy  on  contract  of  intestate.  In  an  action  against  an  administratrix,  tbe  first 
count  of  tbe  declination  stated  an  agreement  between  tbe  plaintiff  and  tbe  intes^te, 
by  wbicb,  if  tbe  plaintiff  succeeded  in  selling  a  certain  picture,  tbe  intestate  agreed 
to  pay  to  bim  100/. ;  and  alleged  tbat  tbe  plaintiff,  afler  the  deatb  of  tbe  intestate,  did 
succeed  in  selling  the  picture,  "  which  sale  was  continued  by  tbe  defendant  as  admin- 
istratrix." Breacb,  non-payment  of  tbe  100/.  Held,  tbat  tbe  authority  to  sell  was 
revoked  by  tbe  intestate's  deatb,  and  tbat  tbe  confirmation  of  tbe  sale,  as  alleged  in  tbe 
declaration,  was  not  a  confirmation  of  tbe  contract  with  tbe  intestate,  so  as  to  make 
tbe  defendant  liable  to  pay  tbe  100/.     Campanari  v.  Woodbum,  xxviii.  321. 

34.  Semble,  tbat  tbe  defendant,  after  tbe  confirmation  of  tbe  sale,  was  bound  to 
remunerate  tbe  plain^  on  a  quantum  meruit  for  effecting  the  sale.    lb. 

35.  Administrator  ad  litem.  In  a  creditor's  suit,  an  administrator  ad  Utem  of  tbe 
intestate  debtor  does  not  sufficiently  represent  bim.     Groves  v.  Lane,  xiii.  529. 

36.  Money  lent — Payment  to  adrhinistrator  of  executor  or  administrator  de  bonis  non. 
A  testator  devised  400/.  to  bis  daughter  M.,  and  in  tbe  event  of  her  dying  without  issue, 
tbe  same  to  be  divided  among  sucb  of  bis  other  children  as  should  be  then  living. 
M.  died  without  issue,  the  testator's  other  children  having  died  in  bis  lifetime.  £., 
tbe  son  and  executor  of  tbe  testator,  covenanted  by  indenture  with  the  defendant, 
another  son,  that  the  latter  should  apply  the  share  of  M.  towards  the  purchase  of 
an  estate  which  £.  bad  sold  to  bim ;  that  tbat  sum  should  continue  in  tbe  defendant's 
bands,  and  bo  payable  with  interest,  to  £.  or  to  M.,  and  that  the  defendant  should  be 
chargeable  wiUi  sucb  principal  money  as  might  become  payable  agreeably  to  the  will 
of  the  testator.  Tbe  defendant  covenanted  with  £.  for  payment  to  bim  for  the  use 
of  M.,  of  so  much  of  tbe  sud  principal  money  as  might  become  payable  agreeably  to 
the  said  recited  will.  Tbe  plaintiff  was  the  administrator  of  £.,  tbe  executor ;  and  it 
was  beld  that  this  was  money  lent,  and  that  tbe  defendant  was  bound  to  repay  it  to 
tbe  plaintiff,  and  was  not  entitled  to  delay  payment,  for  tbe  purpose  of  paying  it  to 
the  administrator  de  bonis  non  of  the  original  testator  when  he  should  be  appointed. 
Dodd  V.  Dodd,  xxix.  411. 

37.  Suit  by  a  married  woman  as  executrix — Stay  of  proceedings — Indemnifying  hwh 
band  against  costs.  Where  a  married  woman,  who  was  living  separate  from  her  hus- 
band, brought  an  action  as  executrix,  in  wbicb  the  husband  was  made  co-plaintiff 
against  bis  will,  the  court  refused  to  stay  the  action  altogether,  but  ordered  tbe  pro- 
ceedings to  be  stayed  until  security  was  given  to  indemnify  the  husband  against  the 
costs  of  the  action.    Proctor  y.  Brotherton,  xxiv.  618. 

88.  Breach  of  duty.  A  case  of  wilful  default  and  negligence  was  alleged  on  tbe 
pleadings  against  the  executors  for  not  baving  sold  tbe  testator's  estate,  and,  at  the 
first  hearing,  accounts  and  inquiries  were  directed.  Held,  on  further  directions,  that 
as  at  tbe  original  bearing  it  was  not  ascertained  who  tbe  parties  entitled  under  tbe 
will  were,  the  defendants  were  stUl  chargeable  with  their  breach  of  duty.  Held,  also, 
tbat  as  tbe  testator's  widow,  a  co-executrix  with  another  defendant,  bad  received  tbe 
rents  and  profits  during  tbe  whole  period,  her  estate  was  liable  to  make  good  tbe 
surplus  over  what  she  would  have  been  entitled  to,  in  case  there  bad  been  a  sale  and 
investment  according  to  the  will    Pattenden  v.  Hobson,  xvii.  16. 
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27Z    AsuUy  Admission  of^  ^e.  ^ 

1.  Eqwiy  of  redemption.  In  the  administration  of  real  estate  not  devised  for  the 
pa}'ment  of  debts,  an  equity  of  redemption  is  now  legal  assets.  Foster  v.  Hundley,  i.  203. 

2.  Certain  lands  being  given  to  A  for  life,  previous  to  the  passage  of  the  Rents  Act 
of  18S4,  with  power  of  leasing,  and  A  having  leased  portions  of  the  premises  allir  the 
passage  of  the  said  act,  it  was  held,  after  the  death  of  A,  that  his  personal  estate  was 
entitled  to  the  benefit  of  the  provinons  of  the  act    Lock  v.  De  Burgh^  vL  65. 

3.  A  party  acting  as  sole  executor  and  trustee  not  to  make  proJU — Income  of  colliery. 
A  testalor,  being  seized  of  real  leasehold  and  personal  estate,  (part  of  the  leasehold 
being  a  colKery,)  devised  part  of  his  real  estate  to  his  son,  and  the  residue  of  his  estate, 
real  and  personal,  to  trustees  upon  trust  to  sell  at  some  convenient  time,  with  the  con- 
sent of  Uie  son,  and  secure  the  payment  of  certain  trusts  and  annuities,  and  then  convey 
the  residue  to  the  son.  The  two  trustees  were  made  co-executors  with  the  son.  At 
the  time  of  the  testator's  death,  the  debts  exceeded  the  pure  personalty.  The  son 
proved  the  will  alone,  the  trustees  having  disclaimed  the  trusts  and  renounced  probate. 
The  son  took  possession  of  the  whole  property,  and  made  the  colliery  yield  a  profit  of 
VfiOOL  HeU,  that  the  son,  having  acted  as  sole  executor  and  trustee,  could  not  be 
allowed  to  make  a  profit  of  the  trust;  that  the  clear  income  of  the  colliery  formed  part 
of  the  capital  of  the  testator's  personal  estate,  and  that,  although  the  colliery  ought  to 
have  been  sold  twelve  months  afler  the  testator's  death,  yet,  not  having  been  so,  the 
ton  was  not  entitled  to  have  its  value  ascertained  at  that  time,  and  to  be  only  charged 
with  that  sum  and  interest,  but  that  the  27,000/.  must  be  treated  as  part  of  the 
general  personal  estate,  the  son  being  allowed  his  reasonable  expenditure  on  the 
colliery.    Lord  v.  Wightwick,  xxiii.  267.     See  also  Lord  v.  Wightwicky  xxi.  299. 

4.  Administrator  of  shareholder — Liability  to  calls.  In  a  suit  for  the  administration 
of  the  estate  of  a  deceased  shareholder  in  a  joint-stock  banking  company,  the  registered 
public  officer  presented  a  petition  praying  leave  to  prove  as  a  creditor  foi^the  amount 
of  a  can  made  since  the  death  of  the  shareholder  in  respect  of  the  shares.  Hetd,  over- 
roKng  the  decision  of  the  court  below,  that  the  deceased  shareholder  having  cove- 
nanted to  pay  all  calls,  and  the  shares  having  vested  in  his  executors,  as  part  of  his 
estate,  they  by  law  became  entitled  to  the  benefits  of  the  deed,  and  were  liable  for  the 
calls,  there  being  nothing  in  the  deed  of  settlement  of  the  company  overruling  the 
role  of  law.    Ileward  v.  Wheatley,  xvii.  432. 

5.  Lease  of  tithes.  A  father,  being  possessed  of  a  lease  of  tithes  from  a  dean  and 
chapter,  which  was  renewable  by  custom,  upon  receiving  notice  to  renew,  signified 
Terbally,  to  his  son,  that  he  wished  him  to  take  the  renewal  for  his  own  benefit.  The 
am  paid  the  fine;  the  &ther  died,  having  made  the  son  his  executor.  After  the 
fiuher's  death,  the  son  took,  the  new  lease  to  himself;  and  in  a  creditors'  suit  against 
tlie  estate  of  the  father,  the  court  refused  to  consider  the  new  lease  as  part  of  the 
Other's  assets.    Lee  v.  Flood,  xix.  283. 

6.  Denumstrative  legacy — Payment  of  interest  on.  Payment  of  interest  on  a  demonstra- 
tive legacy,  from  the  income  of  the  fund  out  of  which  it  was  primarily  given,  though 
continued  thirty  years,  is  not  such  an  admission  of  general  assets  as  will  make  the 
executor  personally  liable  for  the  legacy.    Severs  v.  Severs,  xxi.  88. 

7.  Accounts — Legacy  duty.  A  and  B  were  partners.  A,  by  his  will,  gave  C  and 
D  5,000/.  each  and  sums  to  others  who,  as  well  as  D,  were  infants,  and  directed 
thit  the  same  should  remain  in  the  business,  and  interest  be  paid  thereon.  A,  by  his 
will,  appointed  B  and  three  others  his  executors,  and  died.  B  continued  the  business, 
lad  transferred  into  his  books  the  amount  at  which  he  estimated  the  estate,  to  an 
•ecount  called  *'  The  account  of  the  executors  of  A,"  and  in  the  same  books  opened 
accounts  with  C  and  with  D,  in  which  he  credited  them  respectively  with  their 
kgacies,  and  interest  thereon  from  time  to  time.  B  paid  the  legacy  duty  on  C's  and 
D*!  legacteSy  and  paid  l^acy  duty  on  the  estimated  value  of  A's  residuary  estate.    B 
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died,  and  a  suit  was  institated  to  administer  his  estate,  and  C  and  D  claimed  to  be 
creditors  thereon  in  respect  of  their  legacies,  and  one  of  the  Vice-Chancellors  decided 
in  their  favor.  Heldy  upon  appeal,  that  the  transactions  of  B  were  not  an  admis^on 
of  assets  of  A ;  and  that  as  the  suit  was  for  the  administration  of  the  executor's,  and 
not  of  the  testator's  estate,  all  that  the  court  would  do  was  to  direct  the  reservation  of 
such  dividends  as  are  reserved  in  cases  of  claims,  leaving  C  and  D  to  take  any  steps 
in  respect  of  the  administration  of  the  estate  of  A,  and  in  respect  of  the  dealings  of  B 
therewith.     Hutton  v.  Rosseter^  xxxi.  231. 

8.  A,  whose  whole  property  was  embarked  in  business,  gave  to  each  of  the  children 
of  his  partner  B,  a  legacy,  directing  that  each  of  B's  sons  should  be  at  liberty  to  draw 
out  one  fourth  of  the  principal,  and  no  more,  by  yearly  instalments,  on  giving  certidn 
notice,  and  he  bequeathed  the  residue  to  B.  B,  who  was  the  acting  executor,  carried 
on  the  business,  and  opened  an  account  with  the  executors  in  the  books  of  the  business, 
in  which  they  were  credited  with  the  estimated  amount  of  B's  capital.  He  also  opened 
in  the  books  a  separate  account  with  the  legatees,  in  which  they  were  credited  with 
their  legacies,  and  interest  on  them.  He  also  passed  his  residuary  account  at  the 
Stamp  Office,  in  which  he  took  credit  for  the  full  amount  of  the  legacies,  and  paid 
legacy  duty  on  them,  and  on  the  estimated  amount  of  residue.  HMy  that,  under  the 
circumstances,  these  acts  did  not  amount  to  an  admission  of  assets  for  payment  of  the 
legacies.     Hutton  v.  Rosseter^  xxxi.  581. 

9.  Payment  of  probate  duty  b  presumptive  evidence  of  an  admission,  but  not  an 
absolute  admission,  of  assets  to  the  extent  covered  by  the  amount  of  duty  paid, 
Lazonhy  v.  Rawson,  xxxi.  123. 

IV.    Hank  of  Crediton;  MarshaUing  Assets. 

1.  Priority  of  landlord.  A  landlord,  creditor  for  rent  against  the  estate  of  a  de- 
ceased tenant,  is  entitled  to  rank  above  the  ordinaiy  simple  contract  creditors,  under 
a  decree  for  administration.  But  this  right  arises  out  of  the  relation  of  landlord  and 
tenant,  and  is  founded  on  the  sacred  regard  which  the  law  of  England  shows  to 
rights  arising  from  tenure,  and  does  not  apply  to  a  debt  claimed  against  the  estate 
of  a  deceased  debtor,  who  had  entered  upon  the  land  under  an  agreement  of  such 
a  nature,  that  his  entry  did  not  create  a  tenancy  at  a  certain  rent.  Agreement  to 
grant  and  accept  a  lease  of  property  in  Jammca,  from  the  1st  December,  1847,  tor 
twenty-one  years,  at  the  clear  yearly  rent  of  2,000/.,«  the  lease  to  contain  certain 
covenants.  The  tenant  entered  into  possession,  and  died  in  August^  1849,  without 
having  paid  rent  Held,  that  this  agreement  would  not  have  been  an  actual  demise 
before  the  8  &  9  Vict  c.  106,  and  that  the  entry  thereunder  created  no  tenancy, 
so  as  to  give  the  landowner  a  right  of  distress,  or  to  make  any  privity  of  estate 
between  him  and  the  intended  lessee,  and  that,  therefore,  the  owner  in  such  case  had 
not  this  right  of  priority.  This  curious  result  of  the  law  of  tenure  does  not  apply  to 
a  demise  of  lands  in  Jamaica.     Vincent  v.  Godson,  xvii.  271. 

2.  Creditor  preferred  to  heir  at  law.  The  title  of  a  creditor  is  paramount  to  that 
of  the  testator's  heir  at  law.  Held,  therefore,  on  claim  filed  by  a  creditor  against  the 
devisees  in  trust  and  the  heir  at  law  of  a  testator  for  payment  of  debts  out  of  the 
testator's  real  estate,  that  the  heir  at  law  was  not  entitled  to  have  the  claim  dismissed 
as  against  him,  or  to  an  issue  devisavit  vel  non.    Spickemdl  v.  Hotham,  vii.  138. 

8.  Priority  of  specialty  creditors.  A  creditor  by  bond,  in  which  the  heirs  of  the 
obligor  are  bound,  is  entitled  to  be  paid  out  of  the  real  estate,  in  preference  to 
creditors  by  instruments  under  seal,  in  which  the  heirs  are  not  expressed  to  be  bound. 
Richarditon  v.  Jenkins^  xix.  87. 

4.  Right  of  exoneration.  Where  a  debtor  had  become  bankrupt,  but  some  of  his 
creditors  never  claimed  their  dividends,  which  were  sufficient  to  pay  aU  his  debts,  and 
remained  in  the  hands  of  the  assignees  for  thirty  years  after  the  decease  of  the  debtor, 
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and  were  then  paid  over  to  the  executor  of  the  debtor,  upon  proceedings  in  bankruptcy, 
instituted  by  the  person  who  was  entided  to  the  residuary  personal  estate ;  the  fund 
10  recovered  will  not  go  to  the  person  entitled  to  the  residuary  personalty,  but  will  be 
applied  to  paying  olT  the  mortgages  on  the  real  estate  of  the  debtor,  which  were 
created  by  him,  and  still  continue  unprejudiced.  Mellersh  v.  Bridger ;  Smith  v. 
BridgcTj  xxi.  127. 

5.  Distribution  of  assets.    The  stat  5  Geo.  II.  c.  5,  s.  4,  made  all  real  estate  of  de- 
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ceased  persons  in  the  West  Indies,  legal  assets,  so  as  to  give  the  same  priority  to 
apeeialty  creditors  against  the  real  estate,  as  they  always  had  against  the  personal 
estate,  and  it  is  out  of  the  power  of  a  testator  to  change  the  legal  distribution  of  the 
aasets  by  directing  an  equal  distribution.     Turner  v.  CoXy  xxvi.  72. 

6.  Legatees  (md  annuitants.  A  testator  directed  his  debts  to  be  paid  out  of  a  fund 
after  provided ;  he  directed  his  real  estate  to  be  sold,  and  out  of  the  produce  his  debts 
and  funeral  expenses  to  be  paid,  the  residue  to  be  held  by  the  trustees  upon  certain 
trusts ;  he  afterwards  gave  certain  legacies  and  annuities ;  and  he  then  bequeathed 
his  personal  estate,  '*  after  and  subject  to  the  payment  of  his  debts,  funeral  expenses, 
legacies,  and  annuities,"  to  the  party  chiefly  interested  under  those  trusts,  absolutely. 
Held,  that  the  personal  estate  was  tlie  primary  fund  for  the  payment  of  the  debts. 
Held,  also,  that  the  doctrine  of  marshalling  was  applicable  in  favor  of  legatees  and 
annuitants,  who  were,  therefore,  decreed  to  stand  in  the  place  of  the  specialty  and 
simple  contract  creditors  as  against  the  real  estate  devised  in  trust  for  sale,  and  pay- 
ment of  debts.    Palerson  v.  Scott,  ix.  261. 

7.  Advance,  to  executor.  Where  a  security  is  made  by  deposit  of  the  testator's  title- 
deeds  for  an  advance  to  and  for  the  private  benefit  of  an  executor  having  power  to 
deal  with  the  testator's  real  estate,  and  not  for  the  purposes  of  the  will,  the  person 
taking  the  advance  takes  the  securit}',  subject  to  the  trusts  and  charges  created  by 
the  will ;  but  subject  thereto,  the  security  will  extend  to  the  beneficial  interest  of  the 
executor  in  the  testator's  property,  and  where  the  executor  has  any  such  interest, 
the  lender  will  have  a  right  to  marshall  the  assets.    Hagnes  v.  Forshaw,  xxi.  505. 

8.  Uijtchpot.  Where  a  testator  devised  his  real  and  personal  estate  in  trust  to  pay 
debtfs  and  afterwards  acquired  real  estate  which  descended,  and  the  personal  estate 
and  real  estate  applicable  to  pay  debts  being  insufficient  therefor,  it  was  held  that 
the  specialty  creditors  had  a  right  to  resort  to  the  descended  estate  as  legal  assets, 
but  could  not  participate  in  the  trust  estate,  without  bringing  into  hotchpot  what 
they  had  taken  out  of  the  descended  realty.     Chapman  v.  Esgar,  xxiii.  5D7. 

9.  Specialty  creditor.  A,  upon  his  marriage,  assigned  by  deed  a  reversionary  in- 
terest in  a  fund  to  B,  upon  trusts  for  the  benefit  of  A  and  his  intended  wife,  and  the 
imae  of  A.  The  deed  contained  a  covenant  by  A  with  B,  for  quiet  enjoyment  and 
further  assurance.  A  received  and  appropriated  the  fund.  Held,  that  B  was  a 
q>ecialty  creditor  of  A  for  the  amount    Lovell  v.  Shertoin,  xxiii.  534. 

10.  A  bond  creditor,  being  a  specialty  creditor,  must  bo  satisfied  before  simple 
contract  creditors ;  and  if  the  debt  on  the  bond  is  not  yet  due,  provision  must  be 
made  to  meet  it  in  the  future.    Atkinson  v.  Grey,  xxiii.  448. 

11.  Lass  by  breach  of  trust.  A  loss  which  occurs  by  a  breach  of  trust  does  not  con- 
stitute a  specialty  debt    Adey  v.  Arnold,  xv.  268. 

12.  Succeeding  rector — Dilapidations — Distribution  of  assets.  The  right  of  a  suc- 
ceeding rector  to  bring  an  action  for  dilapidations  against  the  executor  or  administra- 
tor of  his  predecessor  rests  upon  particular  custom,  derived  from  ecclesiastical  law  i 
and  it  is  an  incident  of  such  custom,  that  the  claim  in  respect  of  dilapidations  is 
to  be  postponed  in  the  distribution  of  assets  to  the  payment  of  specialty  and  simple 
contract  debts.    Bryan  v.  Clay,  xvi.  154. 

IS.  Simple  contract  debts — Calls  fir  shares.  Payment  of  simple  contract  debts  by 
executors  allowed,  where  the  testator  had  boen  a  ^areholder  in  a  banking  company, 
by  deed  under  seal,  and  calls  had  been  afterwards  made  in  respect  of  the  shares 

2* 
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held  by  him,  to  meet  which  calls  there  were  no  assets.    Hendenon  t.  Gilchrist^  xix. 
286. 

14.  Shares  of  infants  in  a  testator's  estate,  under  20^  each,  ordered  to  be  pai^  at 
once  to  the  persons  maintsdning  them.    Farrance  v.  VUey,  ix.  219. 

V.  Legacies  and  Legatees, 

1.  Qucere,  whether  a  voluntary  promissory  note  given  by  the  testator  and  referred 
to  in  his  will,  is  a  good  debt.,  or  a  legacy.    Longstaff  v,  Rennison,  xi.  267. 

2.  Legacies  raised  by  mortgage,  A  legacy  directed  by  an  appointment  in  pursuance 
of  a  will  to  be  raised  by  mortgage  of  the  moiety  of  the  readuary  real  and  personal 
estate,  on  the  expiration  of  a  life-interest  in  such  moiety,  and  the  residue  of  such 
legacy,  and  another  legacy  directed  to  be  raised  and  paid  by  mortgage  or  sale  of  the 
whole  or  any  part  of  the  real  and  personal  estate,  on  the  expiration  of  another  life- 
interest,  were  held  not  to  be  charges  primarily  payable  out  of  the  personal  estate,  but  to 
be  apportionable  between  the  real  and  personal  estate.    Falkner  v.  Grace^  xii.  213. 

3.  Priority — Demonstrative  legacies.  Where  demonstrative  legacies  were  payable, 
in  a  certain  order  of  priority,  out  of  leasehold  property  held  of  an  ecclesiastical  body, 
under  a  lease  which  was  renewable,  on  payment  of  a  fine,  every  fourteen  years,  and 
by  consent  of  all  parties  one  of  the  legatees  was  allowed  to  continue  for  a  long  time  in 
occupation  of  the  leasehold  property,  paying  out  of  the  rent  the  interest  of  the  other 
legacy,  and  the  leaseholds  were  meanwhile  twice  renewed  by  the  executors,  without 
calling  upon  the  legatees  to  contribute  to  the  fine,  it  was  held,  that  this  course  of  dealing 
had  destroyed  the  right  of  priority.     Severs  v.  Severs,  xxi.  88. 

4.  Assent  to  legacy.  Devise  of  a  term  to  Elizabeth,  the  wife  of  B.,  for  life,  and  to 
the  survivor,  with  remainder  to  S. ;  Elizabeth  being  appointed  executrix.  Elizabeth 
concealed  the  will,  and  chumed  that  she  was  entitled  to  the  whole  as  next  of  kin. 
Elizabeth  and  her  husband  then  took  out  administration  to  the  estate,  entered,  and 
sold  part  The  husband  survived,  and  appointed  defendant  his  executrix,  who  proved 
his  will,  and  administered  to  the  will  which  had  been  suppressed,  and  then  the  former 
letters  of  administration  were  cancelled.  The  husband  of  the  granddaughter,  after 
her  death,  took  out  letters  of  administration  to  her,  and  mortgaged  the  premises, 
unsold,  to  the  plaintilT.  Held,  that,  as  there  had  been  no  assent  to  the  legacy  to  the 
granddaughter  by  the  legal  representative  of  the  testator,  under  the  above  facts,  the 
mortgagee  had  no  legal  title.     Webster  v.  Johnson,  xxix.  190. 

5.  Costs  of  executor  defendant — Indemnity.  A  testator  left  the  bulk  of  his  property 
to  his  wife,  after  a  few  pecuniary  legacies.  The  testator  left  a  large  contract  in- 
complete at  his  death,  and  was  the  personal  representative  of  some  estates,  not  fully 
settled.  The  executors  paid  the  legacies,  but  required,  as  an  indemnity,  to  have  a 
large  portion  of  the  residue  impounded  for  twenty  years.  The  widow  filed  a  bill  for 
administration.  No  claims  were  established  with  respect  to  the  contract,  &c.  Held, 
that  the  period  of  twenty  years  was  too  long,  but  that  the  defendants  were  entitled  to 
costs.     Cambray  v.  Draper,  xiii.  291 . 

6.  Action  by  legatee.  Legatees  and  annuitants  are  bound  by  the  proceedings  in  a 
suit  for  administration,  between  the  executors  and  residuary  legatees  and  devisees ; 

;  although  there  may  be  a  question  as  to  the  debts  being  primarily  charged  on  the  real 
estate,  and  which  may  incidentally  afiect  them.     Therefore,  after  decree  in  such  a 
-suit,  legatees  cannot  sustain  an  administration  suit  against  the  executors.    Jennings  v. 
Patterson,  xv.  68. 

7.  The  relation  back  of  letters  of  administration  is  solely  for  the  purpose  of  protect- 
ing the  estate  of  the  deceased.    Morgan  v.  Thomas,  xviii.  526. 

8.  Annuities — Entail — First  yearns  proceeds  of  estate,  who  entitled  to.  A  testator, 
by  his  will,  gave  various  annuities,  which  he  directed  to  be  secured  in  the  public 
funds,  and  that,  as  they  respectively  fell,  the  principal  should  be  added  to  the  residue 
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of  liis  fortune,  and  be  disposed  of  by  liis  executors,  as  after  directed,  for  the  benefit 
of  the  heirs,  under  a  bond  or  deed  of  entail  therein  mentioned.  He  then  gave  some 
legacies,  and  direeted  his  executors  to  consolidate  into  one  fund  the  whole  of  his 
fortune  and  movables,  which  fund  they  were  to  laj  out  in  purchasing  lands  in  Scot- 
land, to  be  entailed  upK>n  the  series  of  heirs  specified  in  the  bond  and  deed  of  entail 
already  mentioned.  Held,  that  the  first  year's  clear  annual  proceeds  of  the  executory 
estate,  from  the  death  of  the  testator,  it  being  invested  in  consols,  was  properly  paid 
by  the  executors  to  the  first  heir  under  the  deed  of  entail.  Macpherson  v.  Mac^ 
pher$an,  xvi.  45. 

9.  Election  to  take  as  legatee  and  not  as  executor,  A  bequeathed  certain  leasehold 
premises  to  B,  whom  he  appointed  his  executor,  in  trust  to  sell  the  same  and  retain 
to  his  own  use  a  specified  sum,  the  surplus  over  funeral  expenses,  &c.  if  any,  to  go  to 
the  testator's  children.  B  entered  on  the  premises  and  retained  them  during  his  life, 
and  devised  them  to  his  executors.  Heldj  that  the  act  of  bequeathing  them  showed 
that  B  elected  to  take  the  term  as  legatee  and  not  as  executor.  Fenton  v.  Clegg, 
XXV.  495. 

"VT.  Practice. 

L  Partiet,  Letters  of  administration  with  the  will  annexed  were  granted  to  A.  P. 
(limited  to  certain  property,)  without  citing  a  residuary  legatee,  resident  in  foreign 
paitB.    In  the  Ooods  of  Cutler^  I  628. 

2.  A  testator  dying  in  the  Mauritius,  appointed  executors  in  that  country,  and 
left  the  residue  of  his  property  to  his  mother  in  England.  The  executors  in  the 
Mauritius  transmitted  the  residue  to  England,  but  the  mother  of  the  testator  having 
died,  the  amount  was  paid  to  her  executors,  who  piud  all  her  debts  exceeding  the 
amount  to  which  she  became  entitled  from  the  testator's  estate.  The  plaintifi*  was  a 
creditor  of  the  testator,  and  filed  a  claim  to  obtain  payment  of  his  debt,  or  to  have  the 
testator's  estate  administered.  Heldy  that  the  Mauritius  executors  were  improperly 
made  parties  to  this  claim,  and  that  the  plaintiff  could  not  have  relief  against  the 
executors  of  the  testator's  mother  without  having  a  legal  personal  representative  of 
the  testator,  constituted  in  this  country,  a  party  to  the  suit    Silver  v.  Stein  j  ix.  216. 

S.  To  a  suit  by  a  creditor  of  an  intestate,  against  an  administrator  de  son  tort,  for 
an  account  and  payment,  it  is  necessary  that  a  legal  personal  representative  duly 
coDstttnted  should  be  a  party.     Creasor  v.  Robinson^  xi.  382. 

4.  Cases  in  which  the  residuary  estate  of  one  testator  ha\nng  devolved  upon  another, 
it  is  proper  to  join  the  executors  of  the  first  testator  in  a  suit  to  administer  the  estate 
of  the  second,  and  to  take  the  accounts  of  both  estates  in  one  suit  Young  v.  Hodges^ 
xviL  570. 

5.  Appearance*  The  court  will  direct  a  party  to  appear  in  a  suit  and  represent  the 
estate  of  a  deceased  defendant,  who  had  died  intestate,  though  no  letters  of  administra* 
tion  had  been  granted.     The  Dean  and  Chapter  of  Ely  v.  Edwards,  xix.  434. 

6.  A  defendant  died,  and  a  contest  as  to  one  of  his  testamentary  papers  prevented 
probate  being  granted.  The  court,  on  motion,  appointed  the  executor  named  in  his 
will  to  represent  the  deceased's  estate  in  the  cause,  under  the  15  &  16  Vict  c.  86, 
&  44.    Hele  r.  Bexley,  xix.  305. 

7.  Absent  executor.  An  English  court  may  appoint  the  counsel  of  an  executor 
nading  in  a  foreign  country,  to  represent  (in  England,)  the  estate  of  the  testator. 
Bewi/son  v.  Todkunter,  xv.  356. 

8.  Directing  action,  A  claim  having  been  brought  against  an  estate  in  the  course 
of  administration  in  a  suit,  and  the  legal  rights  of  the  parties  not  appearing  to  the  court 
dear  and  beyond  all  reasonable  doubt,  and  there  being  also  a  question  as  to  the 
moont  of  damage,  the  court  refused  to  decide  the  question,  giving  leave  to  the 
datmant  to  bring  an  action  at  law  to  establish  his  rights.  Vigurs  v.  Vigurs,  xiiL 
471. 
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9.  Prospectioe  order.  Order  made  on  a  claim  that  the  money  to  be  received  in 
respect  of  mortgages,  forming  part  of  the  personal  estate  of  an  intestate,  should  be  got 
in  by  the  administratoi*,  and  divided  from  time  to  time  by  him  among  the  parties 
interested.    BulUoant  v.  Bellairs,  vii.  51. 

10.  Juritdiction — Order  for  administration.  A  married  woman,  donee  of  a  general 
power  of  appointment  over  personal  property  comprised  in  her  marriage  setdement, 
by  her  will  appointed,  gave  and  bequeathed  all  the  personal  estate,  which,  by  virtue 
of  any  power  or  authority,  or  by  virtue  of  any  separate  right  of  property,  she  was 
competent  to  dispose  of,  to  her  executors  therein  named,  upon  certain  trusts.  Upon 
the  death  of  the  testatrix,  probate  of  the  will  was  granted  to  the  executors,  limited  to 
the  testatrix's  interest  in  the  property  over  which  she  had  a  power  of  disposition  given 
to  her  by  the  deed  creating  the  general  power,  and  which  by  the  will  she  had 
appointed  &nd  disposed  of  accordingly,  but  no  further.  Held^  that  the  court  had 
jurisdiction,  under  the  45th  section  of  the  Chancery  Practice  Amendment  Act,  15  & 
16  Vict  c.  86,  to  entertain  an  application,  by  a  beneficiary  under  the  will,  for  a 

^summons,  requiring  the  executors  named  therein  to  show  cause  why  an  order  for  the 
administration  of  the  personal  estate  of  the  testatrix  should  not  be  made.  Ashley  v. 
Setcell,  xvii.  253. 

11.  Claim  for  administration.  In  a  claim  for  administration  by  residuary  legatee, 
against  executor  of  executrix  not  having  proved,  it  is  not  sufficient  to  aver  merely 
that  the  defendant  is  executor  of  his  testatrix,  and  that  his  testatrix  was  executrix  of 
the  testator  in  the  cause.    Bovdding  y.  Boulding,  xvii.  62. 

12.  Ecclesiastical  court — Probate.  In  a  claim  for  administration  of  an  estate,  the 
probate  or  letters  of  administration  must  be  produced.    Beaumont  v.  James,  v.  166. 

13.  Prayer  for  relief.  A  bond  creditoi*  not  having  prayed  an  account  of  the  testa- 
tor's real  estates  in  a  suit  for  payment  of  his  debt,  he  was  held  not  entitled  to  such 
relief  under  the  prayer  for  general  relief.     Chapman  v.  Chapman,  iii.  70. 

14.  Action  by  legatee.  An  action  in  the  county  court,  under  sect  65,  of  the  9  & 
10  Vict.  c.  95,  by  a  legatee  to  recover  a  legacy  under  50/.,  will  be  stayed,  and  the 
legatee  restrained  from  proceeding,  after  a  decree  for  the  administration  of  the  testa- 
tor's assets,  although  the  legatee  submitted  to  take  a  judgment  against  the  executor 
de  bonis  propriis  only  on  the  allegation  of  a  devastavit.    Ratcliffe  v.  Winch,  xix.  617. 

15.  Revivor.  In  making  an  order  under  the  15  &  16  V;ct  c.  86,  s.  52,  to  revive 
a  suit  against  the  executors  of  a  deceased  defendant,  the  court  will  not  order  them  to 
admit  assets,  or  in  default,  direct  an  account  of  the  testator's  estate  to  be  taken.  The 
Dean,  g*c.  of  Ely  v.  Edwards,  xix.  432. 

16.  Copyhold — Vesting  order — Service.  Copyhold  premises  were  surrendered  in 
1829,  by  a  debtor,  to  the  use  of  his  creditor,  his  heirs  and  assigns,  upon  trust  that  he, 
his  heirs,  executors,  administrators,  or  assigns,  should  sell  the  same,  and  out  of  the 
proceeds  should  pay  to  himself,  his  executors  or  administrators,  200/.  then  due,  and 
interest  The  creditor  died  in  1831.  In  1851  his  personal  representative  contracted 
to  sell  the  copyhold  premises  for  100/.  The  customary  heir  of  the  creditor  was  an 
infant  On  the  petition  of  the  personal  representative  of  the  creditor,  it  appeared 
that  the  debtor  had  died  intestate,  that  there  was  no  personal  representative,  and  that 
proof  of  the  tide  of  the  customary  heir  would  be  very  expensive.  The  court  made 
an  order  vesting  the  legal  estate  in  the  copyhold  premises  in  the  purchaser,  without 
any  service  either  on  the  customary  heir  or  on  the  personal  representative  of  the 
debtor.    In  re  Wise;  Ex  parte  Wise,  xvii.  517. 

1 7.  Bond.  The  court  will  not  direct  an  administration  bond  to  be  attended  with, 
for  the  purpose  of  being  sued  upon  in  a  court  of  equity.     Hay  v.  Willoughby,  ii.  598. 

18.  Appointing  representative.  The  44th  section  of  the  15  &  16  Vict.  c.  86,  does 
not  apply  to  the  case  where  the  estate  to  which  it  is  desired  to  appoint  a  representa- 
tive is  the  estate  being  administered  by  the  court     Silver  v.  Stein,  xix.  136. 

19.  Bringing  money  into  court,    A  died  in  a  eoiony,  and  made  colonial  representa- 
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tires  and  bequeatbed  his  residue  to  B,  who  afterwards  died.  B's  reprcflentatiycs 
received  from  A*s  colonial  representatives  his  residue.  The  representative  of  B  was 
also  a  creditor  of  A.  Held,  ih&t^  in  a  creditor's  suit,* the  representative  of  B  could 
not  be  compelled  to  bring  into  court  the  money  so  paid  to  him  by  A's  colonial  repre- 
sentatives,   lb, 

JO.  Payment  out  of  court.  Where  a  fund  was  entirely  cestrian,  and  particular  cir- 
cumstances existed,  a  share  which  had  been  paid  into  court,  was  paid  to  a  petitioner 
CO  diocesan  letters  of  administration,  the  rule  requifing  prerogative  probates  and 
letters  of  administration  being  dispensed  with.    In  re  Knowles,  ix.  98. 

21.  A  was  entided  to  a  share  of  the  produce  of  certain  chattels,  and  of  no  other 
property.  She  was  domiciled  in  the  diocese  of  L.,  and  the  chattels  were  in  the  same 
diocese.  A  died  intestate.  The  chattels  were  sold  by  the  trustee,  and  A's  share  of 
the  money  was  paid  into  court,  under  provisions  of  the  stat.  10  &  11  Vict.  c.  96. 
After  this,  letters  of  administration  to  A*s  estate  were  taken  out  in  the  diocese  of  L. ; 
and,  on  application  for  the  payment  of  this  fund  out  of  court  to  the  administrator,  the 
same  was  ordered,  the  court  holding  that  a  prerogative  administration  was  not  neces- 
sary.   In  re  Spencer,  ix.  219. 

22.  Takinfj  account  without  suit.  The  provisions  of  the  18  &  14  Vict.  c.  85,  for 
taking  account  of  the  debts  and  liabilities  of  deceased  persons,  without  suit,  are  not 
applicable  to  the  proceeds  of  real  estate.    In  re  Moore,  xxiii.  220. 

23.  Accounts —  Vouchers.  In  particular  circumstances,  sums  will  be  allowed  to  an 
executor  on  passing  accounts  on  his  own  affidavit,  and  without  vouchers.  Caton  y. 
Ridout,  iii.  99. 

24.  Taking  accounts.  Where  an  estate  cannot  be  cleared  until  certain  accounts 
have  been  taken,  and  is  subject  to  a  claim,  whether  contingent  or  not,  upon  the  taking 
of  such  accounts,  the  court  will  direct  them  to  be  taken.    Brogden  v.  Merlon,  xxi.  496. 

25.  Administration  suit,  A  plaintiff  in  an  administration  suit,  upon  a  reference  for 
taking  the  accounts,  cannot  include  an  inquiry  as  to  wilful  neglect  and  default  unless 
there  is  a  specific  charge  to  that  effect  in  the  bill.  The  general  charge  of  neglect  and 
de&ult  is  not  sufficient     Sawyer  v.  Mills,  i.  186. 

26.  Right  to  sue.  Parties  interested,  not  being  the  legal  personal  representatives  of  a 
testator,  will  not  be  allowed  to  sue  persons  possessed  of  assets  of  the  testator  unless 
they  satisfy  the  court  that  such  assets  would  probably  be  lost  if  such  suit  had  not  been 
instituted.  What  acts  will  justify  the  institution  of  a  suit  by  parties  having  no  legal 
i^ht  tosue — Stainton  v.  The  Carron  Co,  xxiii.  815. 

27.  Appropriation  for  taking  foreign  testimony.  In  case  of  a  foreign  commission  to 
examine  witnesses  to  ascertain  if  any  relations  of  a  testator  are  living  in  any  foreign 
coontry,  the  court  may  make  an  appropriation  from  the  estate  for  the  purpose.  Heath 
T.  Chapman,  xiii.  56. 

VIL   Costs. 

1.*  In  a  suit  for  the  administration  of  the  estate  of  a  testator,  A  brought  in  a  claim 
upon  the  estate  before  the  chief  clerk.  The  claim  was  resisted  by  the  executors, 
and  disallowed.  Held,  that  the  costs  of  the  executors  incurred  in  resisting  the  claim 
were  payable  by  A.     Hatch  v.  Searles,  xxiii.  414. 

2.  A  contracted  to  sell  an  estate  to  B.  Before  the  completion  of  the  purchase,  B 
died  intestate.  A  bill  was  filed  by  A  against  the  heir  and  administrator  of  B,  praying 
tat  a  resale  of  the  estate,  and  for  the  application  of  the  purchase-money  to  the  pay- 
ment of  A's  expenses  and  the  sum  agreed  to  be  paid  by  B.  Held,  that  A  was  bound 
to  pay  the  costs  of  the  heir,  with  liberty  to  add  them  to  his  own.  Popple  v.  Hensonf 
VL  215. 

See  also  Costs,  tit  Administration  Suits, 

ADMIRALTY. 
See  Collision,  Pbize,  Seamen,  Ships  akd  Shiffinq. 
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ADMISSION. 
See  Evidence. 

ADVERSE  POSSESSION. 

1.  Possession  by  a  trustee  cannot  be  set  up  by  him  as  adverse.  A  party  who  has 
entered  upon  and  acquired  possession  of  an  estate  under  a  trust  for  the  benefit  of 
another,  cannot  afterwards  set  up  such  possession  as  being  a  beneficial  possession  in 
himself.     Stone  v.  Godfrey j  xxvii.  818. 

2.  Purchaser  having  notice  of  a  will  affecting  the  title,  cannot  set  up.  A  purchaser 
having  notice  of  a  will  aficcting  the  title  under  which  he  holds  cannot  be  said  to  have 
bond  fide  adverse  possession.     Hicks  v.  Salliti,  xxvii.  212. 

8.  Different  settlements,  who  entided  under — Statute  of  limitations.  A.,  by  deed  dated 
Feb.  1807,  which  upon  the  face  of  it  was  for  valuable  consideration,  purported  to 
convey  to  B.  a  certain  estate  in  trust  for  A.  for  life,  remainder  to  B.  for  life,  re- 
mainder to  B.'s  first  and  other  sons  in  tail  male.  In  June,  1807,  A.  and  B.  exe- 
cuted a  deed,  which  did  not  upon  its  face  appear  to  be  for  value,  purporting  to 
convey  said  estate  to  trustees  in  fee,  upon  trust  for  A.  for  life,  remainder  to  W.  for 
life,  remainder  to  W.'s  sons  in  tail  male,  in  efliect  treating  the  deed  of  February  as 
cancelled.  In  1808,  A.  died,  and  W.  entered  into  possession,  and  either  he  or  his 
heirs  have  retained  it  ever  since.  In  1815  said  estate  was  the  subject  of  settlement, 
and  treated  as  if  the  deed  of  June  were  valid,  and  that  of  February  void.  Action  was 
brought  in  1844.  Held,  that  the  possession  of  W.  and  his  heir  was  the  possession  of 
B.  and  his  heir ;  that  the  Statute  of  Limitations  was  no  bar,  and  the  trusts  of  the  deed 
of  February  attached  as  if  W.  and  his  heir  had  held  by  legal  conveyance.  Scott  ▼. 
Scott,  xxvii.  5. 

ADVOWSON. 

1.  Union  of— Conveyance  of  right  of  presentation.  By  an  act  of  union  two 
advowsons  were  converted  into  one,  A  and  B  each  having  the  alternate  right  of 
presentment  thereto.  Fifty  years  later  A  conveyed  his  right  of  presentation  in  these 
words :  "  all  that  the  perpetual  advowson,  or  alternate  right  of  presentation  of,  &c., 
and  all  other  the  advowsons,  &c.,  belonging  thereto."  Held,  reversing  the  decision  of 
the  court  below,  (vi.  877,)  that  the  act  of  union  had  the  legal  efieet  of  converting  the 
two  advowsons  into  one,  and  that  such  advowson  did  pass  under  the  terms  of  the  deed 
of  conveyance.    Robinson  v.  The  Marquis  of  Bristol,  xii.  479. 

2.  Usurpation — Stat.  7  Ann.  c.  18.  Usurpation  of  a  right  of  presentation,  since  the 
7  Ann.  c.  18,  does  not  constitute  a  seisin,  but  only  evidence  of  it  Robinson  v.  Bristol, 
vi.  377. 

8.  Charge  on  living  contrary  to  statute — "Defeasance  of  covenant  to  pay  rent — 'Equi- 
table assignment — Void  tease.  To  an  action  by  a  sequestrator  of  the  living  of  S.  upon  a 
covenant  to  pay  the  yearly  rent  in  a  lease  of  the  rectorj'  and  tithes  (with  certain  ex- 
ceptions) of  the  living  granted  by  the  rector  to  the  defendant  before  the  sequestration, 
the  defendant  plceided,  seventhly,  that  the  rector  being  indebted  to  V.  and  M.,  V.  and 
M.,  at  his  request,  consented  to  give  time,  and  V.  consented  to  advance  him  a  further 
sum  upon  the  said  lease  being  granted  to  the  defendant,  and  another  deed  executed 
appointing  the  defendant  receiver  of  all  the  tithes,  rents,  &c.,  demised  by  the  lease, 
and  authorize  him,  after  deduction  of  a  percentage,  to  pay  therefrom  the  debts  of  V. 
and  M.,  and  to  keep  up  certain  insurances  for  their  benefit,  and  certain  other  insur- 
ances, and  to  carry  out  other  purposes  connected  with  the  arrangement  The  plea 
alleged  that  the  lease  was  executed  as  part  of  the  same  transaction,  and  that  the  rector 
knew  at  the  time  that  the  defendant  was  attorney  and  agent  for  V.,  and  that  the 
second  deed  was  made  to  enable  him  to  apply  the  rent  reserved  by  the  first  deed  as 
above  mentioned;  that  there  was  due  from  the  rector  to  Y.  and  M.  more  than  was 
claimed  in  the  action,  and  that  the  defendant  had  applied  the  tithes,  rents,  &c.|  as 
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directed  hj  the  second  deed*  The  defendant  pleaded,  eighthly,  that  before  the  execu- 
tion of  the  lease  the  rector  was  indebted  to  Y.  and  M.  and  others,  and  in  considera- 
tioQ  thereof  and  of  a  further  advance  by  Y.,  agreed  to  charge  the  living  of  S.  by 
executing  the  lease  declared  on,  and  appointing  the  defendant  agent  and  receiver  by 
the  deed  set  out  in  the  seventh  plea ;  and  that  the  lease  was  part  of  the  same  transac- 
tion to  charge  the  living.  Held,  that  the  seventh  plea  did  not  show  any  defeasance  of 
the  covenant  to  pay  the  rent  contained  in  the  lease ;  but  also,  held,  that  there  was  an 
equitable  as^gnment  of  the  rent  so  far  as  necessary  to  pay  Y.  and  M.,  and  that  there- 
fore the  lease  was  void  as  being  part  of  a  transaction  by  which  the  living  was  charged, 
contrary  to  the  provisions  of  the  13  Eliz.  c.  20 ;  and  that  both  the  seventh  and  eighth 
pleis  were  good.     Walthew  ▼.  (MofU,  iv.  504. 

AFFIDAYTT. 

I.  rORK   AKD   EXECUTION   OF,  &0. 
n.  PRACTICE   AND   ADMISSIBILITT. 

I.  Farm  and  JExecutian  of,  S^c. 

1.  JwraU  Where  the  jurat  of  an  affidavit  stated,  that  it  *'  was  sworn  by  A.  B.,  at 
6.,  in  the  county  of  L.,  in  Scotland,  the  5th  of  June,  eighteen  hundred  and  fifly 
jMiB,  before  me,  G.  B.  T.,  a  commissioner  for  Scotland,  for  taking  affidavits  in  the 
eonrt  of  queen's  bench  at  Westminster,"  it  was  held  that  the  date  of  swearing  the 
affidavit,  and  the  authority  of  the  commissioners  to  take  affidavits  for  the  court  of 
qoeen's  bench,  were  sufficientiy  set  forth.  Bdl  v.  The  Port  of  London  Assurance  Co, 
iLl9S. 

2.  Certificate  of  commissioner.  A  commissioner,  before  whom  an  affidavit  is  sworn, 
ought  to  cer^y  that  any  exhibit  annexed  is  the  document  refered  to  in  the  affidavit 
h  re  AUison,  xxix.  406. 

3.  Offensive  matter  in.  .  Affidavits  should  not  contain  offensive,  irritating,  or  angry 
tt^ressions.    Slacker  v.  Brockelbank,  v.  67. 

4.  Must  state  deponents  residence.  In  an  affidavit  the  deponent  described  himself 
11  **  S.,  clerk  to  £.  J.,  Esq.,  barrister  at  law,  and  assessor  of  the  court  of  passage  of 
the  borough  of  L.**  Held,  insufficient  for  not  stating  deponent's  place  of  residence. 
Winch  T.  WiUiamSj  xiv.  228. 

5.  For  discharge  of  an  imprisoned  debtor.  An  affidavit  for  the  discharge  of  a  party 
taken  in  execution  upon  a  judgment  for  less  than  20/.,  and  who  has  lain  in  jail  more 
dian  twelve  months,  need  not  state  the  cause  of  action  for  which  the  judgment  was 
obtained.    Passingham  v.  Witherden,  xxviii.  163. 

€.  In  support  of  rule  for  judgment.  An  affidavit  sworn  on  the  16th  January,  in 
inpport  of  a  rule  for  judgment  as  in  case  of  nonsuit,  stated  that  notice  of  trial  was 
given  for  the  sitting  sHer  Michaelmas  term  preceding,  and  that  the  plaintiff  did  not 
proceed  to  trial  in  pursuance  of  his  said  notice.  Heldj  sufficient.  DriscoU  v.  WhaUey, 
viiL  355. 

II.  Practice  and  AdmissihCUty. 

1.  Sworn  before  attorney  of  affiant.  An  affidavit  cannot  be  used  in  support  of  an 
applicatioQ  to  the  court,  if  it  be  sworn  before  a  commissioner  who  is  acting  in  the 
natter  as  attorney  of  the  applicant,  though  there  be  no  action  pending  and  no  attorney 
OD  the  record.     Gray^  in  re,  xiv.  36. 

2.  Foreign — Authority  to  administer  the  oath.  In  the  case  of  foreign  affidavits  the 
airtbority  of  the  person  administering  the  oath  must  be  shown  either  by  affidavit  or  a 
■olttrial  certificate.     Cross  r,  Cheshire,  vi.  517. 

1  Mty  be  9wom  to  m  open  court.     An  affidavit  will  be  permitted  to  be  sworn 
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in  open  court  in  case  o£  urgency.     Mercer^  Co.  v.  The  Witham  NaoigatUm  Co.  ^ 
viL67. 

4.  Intituling.  The  omission  oi  a  letter  in  the  name  of  a  party  in  the  title  of  an  affi- 
davit, the  word  remaining  idem  sonansj  is  no  ground  for  discharging  a  rule  obtained 
upon  such  affidavit.     Gray  y.  Coomhes^  xiv.  252. 

5.  TYTTie  of  filing.  Affidavits  will  be  received,  though  filed  after  the  time  appointed! 
if  a  failure  of  justice,  or  great  inconvenience  would  be  occasioned  by  their  rejection. 
Anderton  v.  Yates,  vi.  45. 

6.  Stoom  to  before  a  notary.  An  affidavit  sworn  at  a  place  out  of  the  jurisdiction, 
before  a  notary  public  having  authority  there  to  administer  oaths,  and  verified  in  the 
manner  usual  before  the  stat.  15  &  16  Vict.  c.  86,  s.  H,  is  still  receivable  as  evidence 
in  a  suit.    Haggett  v.  Iniff,  xxxi.  202. 

7.  Attestation  of  notary.  An  affidavit  sworn  at  New  York  before  a  magistrate,  with 
the  attestation  of  a  notary  annexed,  certifying  that  there  was  such  a  person  who  was 
a  magistrate  of  that  city,  received  in  evidence  under  the  248d  section  of  the  12  &  13 
Vict.  c.  106.    Ex  parte  Reidy  xix.  454. 

8.  Proof  of  commissioner's  signature.  Affidavits  properly  sworn  in  a  colony,  before 
the  Chancery  Amendment  Act  came  into  operation,  are  within  the  2 2d  section  of  that 
act,  and  it  is  unnecessary  to  prove  the  signature  of  the  commissioner  of  affidavits  to 
make  them  evidence.    Bateman  v.  Cooke,  xvii.  92. 

9.  Admissible  in  evidence  under  14  ^  15  Vict,  c,  99,  s.  10.  An  affidavit,  purporting 
to  be  sworn  before  a  Master  extraordinary  of  the  Court  of  Chancery  in  Ireland  is, 
under  the  stat  14  &  15  Vict  c.  99,  s.  10,  admissible  in  evidence  in  a  matter  before  this 
court,  without  proof  of  the  signature  or  official  character  of  the  person  before  whom 
it  is  stated  to  have  been  sworn.    In  re  Mahon,  xii.  257. 

10.  Admitted  at  the  hearing,  under  13  jr  14  VicL  c.  35,  s,  28.  Affidavits  admitted  at 
the  hearing,  under  the  stat  13  &  14  Vict  c.  35,  s.  28,  as  evidence  that  n^  appointment 
of  trust  funds  had  been  made  by  deceased  persons,  in  support  of  a  suit  by  a  par^ 
claiming  in  default  of  appointment    Devey  v.  Thornton,  xii.  197. 

11.  Of  plaintiff,  when  evidence  of  claim.  A  pkdntiff's  affidavit  in  support  of  a  clium 
will  be  treated  as  evidence  where  there  is  no  opposition  or  conflict  of  affidavits. 
Shardlow  v.  Gaze,  vi.  69. 

AGENCY. 

I.   RIGHTS    AND    AUTHORITY   OF  AGENTS;  POWER  TO   BIND   PRINCIPAL. 
11.   LIABILITY   OF  AGENTS, 
ni.    MISCELLANEOUS. 

L  Bights  and  Authority  of  Agents;  Power  to  hind  PrincipaL 

1.  Revocation  of  agency.  The  death  of  the  principal  revokes  the  authority  of  the 
agent  to  sell  a  picture,  although  for  effecting  such  sale  the  principal,  when  living,  had 
promised  to  pay  a  specified  price.     Campanari  v.  Woodhum,  xxviii.  321. 

2.  And  it  seems  the  agent  would  not  be  entitled  to  recover  compensation  for  services 
in  such  a  case,  rendered  previous  to  the  death  of  the  principal    Ih, 

3.  Revocation,  effect  of  Where  there  had  been  an  agreement  between  a  princi- 
pal officer  and  his  deputy,  that  the  latter  should  have  certain  distinct  fees,  and  to 
retain  them  for  his  own  use,  it  was  held  that  the  subsequent  revocation  of  the  appoint- 
ment determined  the  agreement  and  the  right  to  retun  such  fees.  Campbell  v.  Hew* 
litt,  xii.  875. 

4.  Right  of  agent  to  sue  in  his  own  name.  Where  action  was  brought  to  recover 
the  deposits  on  shares  of  railway  stock,  subscribed  for  by  persons  other  than  the  plain* 
tiff  in  the  action,  who,  however,  had  paid  them  with  his  own  money;  but  letters 
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of  anotment  of  shares  and  a  circulari  promising  to  return  the  deposits  in  full  in  case 
of  Allure  to  obtain  an  act  of  incorporation,  had  been  sent  to  the  persons  subscribing 
at  his  request,  and  thej  as  his  nominees  had  executed  the  parliamentary  contract  and 
tbe  sobscribers'  agreement,  it  was  held  that  the  action  could  be  maintained  in  the 
name  of  the  plaintiff,  as  in  point  of  law  the  promise  to  return  the  deposits  was  made 
to  him.    Londesborough  ▼.  Mowatt^  xxviii.  119. 

5.  Agent^  fraud  on — Action  by,  in  hu  own  name.  An  agent  induced  by  fraud  to  pay 
ihi  money  of  his  principal  to  a  person  who  has  no  claim  to  the  money,  may  recover 
it  back  in  an  action  in  his  own  name.    Holt  v.  Ely^  xviii.  422. 

6.  Right  to  sue,  A  charter-party  was  made  between  the  defendant  as  owner  of  the 
ship  and  the  plaintiff  as  agent  for  the  freighter,  and  concluded  thus :  ^^  This  charter- 
party  being  concluded  on  behalf  of  another  party,  it  is  agreed  that  all  responsibility 
on  the  part  ij^  S.  and  Company  ceases  as  soon  as  the  cargo  is  shipped."  The  plaintiff 
sued  as  freighter,  and  at  the  trial  it  was  proved  that  he  was  the  real  freighter. 
Held,  that  the  plaintiff  was  entitled  to  sue  as  principal,  notwithstanding  the  terms  of 
tbe  charter-party.     Schmalz  y.  Avery,  iii.  391. 

7.  Bight  to  sue.  A  joint-stock  company  was  formed,  but  not  registered.  A.,  a 
member  of  this  company  entered  into  a  contract  with  C.  that  the  company  should 
sopply  him  with  certain  articles  on  certain  conditions.  Those  articles  were  supplied 
accordingly,  and  were  shown  to  be  the  property  of  the  company.  Ueld,  tliat  A.  might 
sue  C.  on  this  contract,  the  rule  being  that  either  the  party  making  the  contract,  or 
he  by  whose  authority  he  makes  the  contract,  may  sue  on  it  Clay  ▼.  Southern,  xiv. 
533. 

8.  Idability  of  principal.  The  plaintiff  sold  goods  to  T.,  an  agent  of  the  defendant,  in 
hb  own  name,  treating  him  as  principal,  until  afler  the  defendant,  at  a  reasotiable  timo 
after  the  sale  and  not  unduly  early,  had  bond  fide  paid  T.  sufficient  money  to  enabh^ 
him  to  pay  the  plaintiffs.  The  defendant,  when  he  settled  with  T.,  did  not  know  who 
were  the  vendors  of  the  goods,  but  supposed  they  had  been  paid ;  nor  did  he  know 
the  terms  of  sale.  Held,  that  the  defendant  was  liable  to  the  plaintiffs  for  the  price 
of  the  goods.     Heald  v.  Kentcorthy,  xxviii.  687. 

9.  LiabUity  of  Principal.  The  local  manager  of  a  branch  bank  suggests  to  a  lady 
who  has  a  deposit  an  investment  in  a  different  way ;  she  draws  out  the  money  and 
returns  it  to  him,  and  he,  as  manager,  gives  a  fi'csh  deposit  note  for  part,  and  retains 
the  rest  for  purposes  previously  agreed  on.  The  local  manager  having  appropriated 
this  money  to  his  own  use,  it  was  held  that  the  bank  were  liable,  the  jury  having  found 
that  the  manager  intended  and  induced  the  lady  to  believe  that  he  was  acting  as  the 
agent  of  the  bank,  and  that  the  transaction  was  within  his  authority  as  manager. 
Thompson  v.  BeU,  xxvi.  636. 

10.  Duty  of  land  agents  to  deliver  up  documents.  Land  agents  paid  by  commission 
will  be  directed  to  deliver  up  such  maps,  plans,  and  other  documents  relating  to  the 
estates  as  were  made  or  collected  by  them  in  the  course  of  their  employment,  even 
though  it  is  alleged  that  they  were  made  for  their  own  private  use.  Beresford  v. 
Driver,  xvii.  404. 

11.  Fratid  of  agent.  "Where  the  agent  of  a  wharfinger,  whose  duty  it  was  to  give 
receipts  for  goods  actually  received  at  the  wharf,  fraudulentiy  gave  a  receipt  for  goods 
which  had  not  been  received,  the  principal  was  held  not  to  be  responsible,  because  it 
was  not  within  the  scope  of  the  agent's  authority  in  the  course  of  his  employment,  to 
give  such  a  receipt  (Confirming  Grant  v.  Norway,  ii.  337 ;  Hubbersty  v.  Ward,  xviii. 
551.)    Coleman  v.  Riches,  xxix.  323. 

12.  Exceeding  authority.  Where  an  agent  enters  into  a  contract  for  his  principal^ 
and,  in  doing  so,  exceeds  his  authority  apd  his  principal  acquiesces  in  the  contract,  he 
IS  bound  by  tbe  terms  of  it  Stuart  v.  The  London  and  Northwestern  Railway  Co. 
x.ft7. 

lt,*Ptfmer  to  Und  pnndpcd.     An  i^gent  cannot  Innd  his  principal  by  any  act 
pio.  8 
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or  declaration  wbich  is  out  of  the  scope  of  his  authority.     CHding  y.  Smith,  xL 
424. 

14.  ConsigntnenL  In  a  case  where  A  had  agreed  to  remit  certain  consignments  to 
B,  and  B  had  agreed  to  account  with  A  for  the  proceeds  of  such  consignments ; 
Held,  that  it  was  not  competent  at  any  time  afterwards  for  B  to  assert  a  paramount 
title  to  the  proceeds  of  such  consignments.    Ztdtieta  v.  Vtnentf  xii.  145. 

15.  Lien  for  general  balance,  A  party  who  is  both  factor  and  insurance  broker 
cannot  hold  a  policy  of  insurance  effected  by  him  as  a  lien  for  a  general  balance  due 
him  as  factor.    Dixon  v.  Stansfeld,  xi.  528. 

16.  Del  credere  commission — Factor's  remedies.  The  general  rule  of  law,  that  where 
a  factor  makes  eidvances  to  his  principal,  he  has  a  personal  remedy  against  the  prin- 
cipal, as  well  as  a  lien  upon  the  goods  consigned,  is  not  varied  by  the  circumstance  of 
the  factor  having  or  not  a  del  credere  commission.     Graham  v.  Ackroyd,  xix.  654. 

17.  Consignee's  power  to  pledge.  Under  stat.  5  &  6  Vict  c.  39,  s.  1,  a  consignee  has 
power  to  pledge  goods  upon  which  he  has  made  advances,  and  the  pledge  is  valid, 
notwithstanding  the  pledgee  knew  that  the  pledgor  was  the  consignee  of  the  goods  for 
sale,  and  not  the  owner.    Navulshaw  v.  Brawnrigg,  vii.  106 ;  s.  c.  xiii.  261. 

II.  lAahility  of  Agents. 

1.  For  non-delivery  of  goods  by  principal,  Semble,  that  an  agent  who  seUs  goods  for 
a  foreign  principal,  is  responsible  for  a  breach  of  contract  by  his  principal  in  not 
delivering  them.    Peterson  v.  Ayre,  xxiv.  882. 

2.  For  freight.  Where  a  charter-party  contained  a  clause,  "  that  this  charter-party 
being  concluded  by  C.  T.  J.  (the  defendant)  on  behalf  of  another  person,  it  is  agreed 
that  all  liability  of  C.  T.  J.  ceases  as  soon  as  he  has  shipped  the  cargo,"  evidence  that 
the  defendant  had  bought  the  goods  in  his  own  name,  and  that  at  the  port  of  destina- 
tion they  held  been  delivered  to  a  person  who  produced  an  unsigned  bill  of  lading, 
was  held  insufficient  to  render  the  defendant  liable  in  an  action  for  the  freight,  there 
being  proof  of  his  agency  and  no  proof  to  the  contrary.     Carr  v.  Jackson,  x.  526. 

3.  Principal  not  named.  Semble,  that  if  a  person  describes  himself  in  a  written  con- 
tract as  an  agent  for  a  principal  not  named,  he  is  liable  upon  the  contract,  if  proved 
to  be  the  real  principal.    lb, 

4.  On  contract — For  damages.  Where  a  person  acting  as  agent  fairly  contracts  as 
such  agent,  in  the  name  of  his  principal,  and  professes  to  make  that  principal 
liable,  the  agent  is  not  liable  to  be  sued  on  the  contract,  even  though  it  should  prove 
that  he  had  no  authority  thus  to  contract,  but  he  may  be  sued  for  the  damages  sus- 
tained by  the  party  with  whom  he  contracts.    Lewis  v.  Nicholson,  xii.  430. 

6.  On  contract.  A  contract  expressed  to  be  between  M.  and  V.,  a  foreigner  resid- 
ing abroad,  was  signed  in  London  by  M.  and  by  K.  *^  for  V."  Held,  that  K.  was  not 
liable  for  a  breach  of  the  contract  by  V.  Mahony  v.  Kekulk,  xxv.  279 ;  The  York, 
ffc.  Railway  Co,  v.  Crisp,  xxv.  396. 

6.  On  contract  signed  by  agent  in  his  own  name.  By  a  written  memorandum  made 
between  the  defendant  on  the  part  of  N.  of  the  first  part,  and  the  plaintiff  of  the 
second  part,  the  defendant,  on  the  part  of  N.  agreed  to  let,  and  the  plaintiff  agreed  to 
take,  certain  premises  for  a  term  of  years,  paying  rent  to  the  defendant,  for  the  use 
of  N. ;  and  it  was  also  agreed  that  no  auction  should  be  committed  on  the  said  prem- 
ises without  the  license,  in  writing,  of  the  defendant  on  the  part  of  N.,  and  that  the 
plaintiff  should  take  a  lease  and  execute  a  counterpart  thereof  when  called  upon  to 
do  so  by  the  defendant  on  the  part  of  N.  The  memorandum  was  signed  by  the 
defendant  in  his  own  name  without  any  reference  to  N.  Held,  that  the  defendant 
was  personally  liable  to  be  sued  upon  this  agreement  Tanner  v.  Christian,  xxix. 
103. 

.7.  On  purchase  at  auction.    Where  B  purchases  premises  at  auction  declaring  him- 
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•elf  to  be  Hie  agent  of  C,  but  signs  the  agreement  to  purchase  instead  of  C,  he 
makes  himself  personally  liable  to  perform  the  contract  Chadwick  v.  Maden^  xiL 
180. 

8.  Specific  performance.  In  such  case  a  bill  for  specific  performance  having  been 
eommeneed  against  B  and  C  bj  the  vendors,  and  dismissed  against  C  at  his  instance, 
C  will  not  be  allowed  to  set  up,  in  a  suit  bjr  B  against  him,  that  the  decree  against  B 
was  obtained  in  his  (C*s)  absence.    1  b. 

9,  To  action  for  money  had  and  received.  An  action  for  money  had  and  received 
lies  to  recover  back  money  which  has  been  obtained  through  compulsion,  even 
although  it  has  been  received  by  an  agent  who  acted  for  the  principal.  Parker  t 
The  Bristol  and  Exeter  Railway  Co.  vii.  528. 

IIL  MiseeOaneous. 

1.  Notice  to  agent.  If  an  agent  of  an  insurance  company  receives  the  regular 
premiums  from  the  insured,  knowing  that  a  condition  of  the  policy  has  been 
broken  by  the  insured,  this  knowledge  of  the  agent  is  constructive  notice  to  the  com- 
pany of  the  breach,  and  the  acceptance  of  the  premiums  is  a  waiver  of  the  forfeiture 
by  the  company.     Wing  v.  Harvey,  xzvii.  140. 

2.  Account — Equitable  relief  The  illegality  of  a.transaction  between  principal  and 
agent,  is  not  necessarily  a  bar  to  a  suit  in  equity  seeking  for  an  account  of  such  trans- 
actions. And  the  principid  may  obtain  relief  in  equity  notwithstanding  he  has  a 
remedy  at  law.     Williams  v.  Trye,  xxiii.  501.     See  also  Mullock  v.  Jenkins,  ix.  30. 

3.  Negligence  of  agent  The  neglect  of  an  agent  to  inform  his  principal  of  the 
acceptance  of  an  offer  by  a  third  party,  cannot  avoid  the  contract  to  the  prejudice  of 
the  party  so  accepting  the  offer.     Wright  v.  Bigg,  xzi.  591. 

4.  Intromission.  **  Intromission  "  is  a  term  partly  legid,  partly  mercantile,  and  sig- 
nifies dealing  with  stock,  goods,  and  cash  of  a  principal,  coming  into  the  hands  of  his 
agent,  and  to  be  accounted  for  by  the  agent  to  his  principal  Stewart  v.  M*Kean^ 
zzix.  3SS. 

5.  Receiver's  accounts  at  bank — Bankers*  liability.  A  receiver  of  an  estate,  who  had 
a  privateaccount  at  his  bankers',  opened  another  there,  under  the  name  of  the  estate, 
onder  such  circumstances  as  to  inform  the  bankers  that  the  money  which  would  be 
paid  in  to  that  account  would  belong  to  the  owner  of  the  estate.  The  receiver  drew 
a  check  on  the  estate  account  and  paid  it  into  his  private  account  Held,  that  the 
bankers  were  liable  to  repay  the  amount  to  the  owner  of  the  estate.  Bodenham  v. 
Boskyns,  xiiL  222 ;  s.  c.  xxL  643. 

6.  Payment  to  agent.  A.,  as  agent  for  C,  who  was  the  guardian  of  D.,  (an  infant,) 
lent  a  som  of  money,  the  property  of  the  infant  The  note  given  ran,  "  We  promise 
to  pay  to  €.>  as  guardian  for  D.,"  Sec.  A.  held  the  note,  and,  as  agent,  received  the 
interest  from  time  to  time ;  ultimately  he  received  the  principal  sum,  and  delivered 
mp  the  note,  and  afterwards  died  insolvent  Held,  upon  an  action  by  D.  and  C, 
against  the  makers  of  the  note,  that  their  payment  to  A.  was  not  a  good  discharge  of 
their  liability  to  D.  and  C.     The  River  Clyde  Trustees  v.  Duncan,  xxv.  19. 

7.  Evidence  of  agency.  A  purchaser  alleged,  by  his  answer  to  a  suit  fi}r  specific 
perlbrmaoce,  that  he  acted  as  a  puffer  in  bidding  for  a  lot,  which  was  knocked  down 
to  him ;  and  that  he  therefore  purchased  the  lot,  and  signed  the  agreement  for  the 
purchase ;  but  the  statement  in  his  depositions  of  the  circumstances  attending  the  sig- 
nature was  somewhat  different  from  that  in  his  answer,  and  he  had  signed  an  order  on 
his  attorney  for  payment  of  the  deposit  money.  Held,  that  there  was  not  sufficient 
evidenced  agency,  and  the  defendant  was  held  to  have  purchased  on  his  own  ac- 
eonat    Bennett  ▼.  &nith,  x.  272. 

8.  Fhtud  of  agenL  A  chartered  a  ship  in  his  own  name,  and  consigned  it  to  B,  in 
Oiba,  under  an  agreement  that  B  should  ship  goods  and  consign  them  to  A,  and  that 
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A  should  accept  B's  bills  for  their  value.  After  A  had  accepted  bills  on  the  faith  of 
the  agreement,  B  sold  the  cargo  to  C,  who  had  notice  of  the  terms  of  the  charter-party, 
and  it  was  consigned  to  another  person.  Held,  that  assuming  that  the  fact  of  A's 
appearing  principal  on  the  charter-party  made  it  incumbent  on  C  to  ascertain  the 
relations  between  A  and  B,  yet  that,  as  B  was  actually  the  principal,  and  not  the 
agent  of  A,  C  could  safely  deal  with  him  for  the  cargo,  and  that  the  circumstance  that 
B  had  committed  a  fraud  on  A  did  not  prevent  C  from  obtaining  a  good  tide  to  the 
goods.    Zitlueta  v.  Tyrie,  xxi.  582. 

9.  Foreign  correspondent — Paramount  claim,  A  merchant  in  Cuba  sold  part  of  a 
cargo  shipped  by  him  to  B,  and  C,  (who  was  A's  correspondent  in  England,)  being 
informed  thereof  by  B,  made  no  claim  until  four  months  afterwards,  when  he  insisted 
on  a  paramount  right  over  B  to  the  cargo.  Held,  that  even  assuming  he  had  origi- 
nally suclv  right,  his  conduct  had  been  such,  that  a  court  of  equity  would  not  allow  him 
to  enforce  it  against  B.    lb, 

AGREEMENT. 
See  Contract  ;  Sale. 

ALIEN. 

Illegitimate  child  horn  out  of  allegiance.  The  child  of  a  natural-bom  subject,  bom  oat 
of  allegiance  to  the  crown  of  Great  Britain,  must,  in  order  to  bring  himself  within 
the  provisions  of  the  Alien  Act,  S  Geo.  IL  c.  21,  make  out,  that  at  the  time  of  his 
birth,  his  father  was  a  natural-bom  subject  Hence  the  illegitimate  child  of  a  domi- 
ciled Scotsman  bom  out  of  the  allegiance,  but  whose  parents  afterwards  marry,  and 
thereby,  perhaps,  according  to  the  law  of  Scotland,  make  him  le^timate,  is  neverthe- 
less an  alien ;  for  at  the  time  of  his  l^rth  he  \sjilius  ntdlius,  and  alienage  attaches  irre- 
versibly.    Shedden  v.  Patrick,  xxviii.  56. 

ALIEN  ENEMT. 

The  plea  of  **  alien  enemy,**  is  one  which  the  courts  discourage,  and  against  which 
they  will  make  every  intendment  The  defendant  was  put  under  terms  to  plead 
issuably  by  an  order  of  March  23.  On  the  28th  war  was  declared  against  Russia,  and 
the  next  day  the  defendant  offered  to  plead  "alien  enemy,"  which  was  refused. 
Shepeler  ▼.  Duranl,  xxv.  884. 

ALIMONY. 
See  Divorce. 

AMBASSADOR. 

Who  80  considered — His  appearance  in  an  action — Privileges  of,  A  councillor  of  a 
foreign  legation,  acting  as  chargi  in  the  absence  of  his  superior,  is  "  a  public  minister 
of  a  foreign  prince,**  within  the  7  Ann.  c.  12.  An  ambassador  who  voluntarily  appears 
m  an  action  brought  against  him  as  a  joint  defendant,  in  this  country,  cannot  after- 
wards claim  to  have  the  proceedings  stayed  as  against  him,  on  the  ground  of  his  privi- 
lege, if  the  plointtfi*  have  taken  no  steps  to  interiere  with  his  person  or  property.  It 
seems  that  when  the  privilege  of  an  ambassador  attaches,  it  is  not  lost  by  the  ambas- 
sador being  engaged  in  trade.  Qucere.  If  an  ambassador  can  be  sued,  in  intnlum, 
when  process  is  not  directed  against  his  person  or  goods  connected  with  his  official 
character  ?     Taylor  v.  Best,  xxv.  883. 
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I.  At  Law. 

I.  When  ddiowabU.  Section  222  of  the  Common-law  Procedure  Act  authorizes  a 
judge  at  Nisi  Prius  to  make  only  such  amendments  as  are  necessary  for  determining 
^  real  question  in  controversy ;  i.  e.  the  question  intended  for  trial  by  the  parties. 
The  judge  at  the  trial  is  to  determine  as  a  matter  of  fact  what  this  question  is.  Wil- 
hn  T.  Reed^  xxvi.  812. 

%  AiUgations  offrauduUfU  representations.  The  declaration  alleged  that  the  de- 
fendant had  fraudulently  misrepresented  to  the  plaintiff,  that  he  had  discharged  P.  (a 
derk)  on  account  of  the  decrease  in  his  business,  and  knowingly  suppressed  the  fact 
tiiat  he  had  dismissed  P.  for  dishonesty.  The  evidence  showed  that  the  defendant  had 
giYen  the  true  reason  of  P.'s  dismissal,  but  had  not  stated  that  P.  while  in  his  employ 
had  committed  acts  of  dishonesty.  Ueld^  that  the  judge  a,t  Nisi  Prius  rightly  refused  to 
allow  the  declaration  to  be  amended  by  striking  out  the  allegation  that  the  defendant 
fraudulently  represented  the  reason  of  dismissal,  and  substituting  an  allegation  that 
the  defendant  fraudulently  suppressed  the  fact  that  P.  had  been  guilty  of  dishonesty,  lb* 

3.  Discretion  of  judges  as  to  allowing.  Section  222  of  the  Common-law  Procedure 
Act  does  not  render  it  imperative  upon  a  judge  to  amend  the  pleadings  at  the  trial,  so 
ai  to  entitle  the  party  applying  for  the  amendment  to  a  new  trial,  upon  his  satisfying 
the  court  that  the  amendment  was  necessary  for  the  purpose  of  determining  in  the 
eiisting  rait  the  real  question  in  controversy  between  the  parties.  The  propriety  of 
aUowing  the  amendment  is  left  to  the  discretion  of  the  judge.  Bridger  v.  Gay^  xzviiL 
168. 

4.  Refusal  of  not  a  ground  of  error.  Error  was  brought  on  judgment  on  demurrer 
for  the  plaintiff,  in  the  Court  of  Exchequer,  on  the  ground  that  the  judge  had  per- 
mitted an  amendment  of  the  declaration,  without  power  so  to  do.  Ileld^  that,  the 
judge  having  jurisdiction,  the  court  above  could  not  inquire  whether  he  permitted  it 
lightly  or  wrongly.     Webster  v.  Emery^  zxix.  442. 

5.  Affidavit — Newly  discovered  evidence.  The  court  allowed  a  party  to  amend  with- 
out swearing  that  the  newly  discovered  circumstance,  of  which  he  was  not  aware  at 
the  time  of  instituting  the  suit,  could  not  have  been  earlier  discovered  by  reasonable  dili- 
gence.    Bolton  V.  RidsdalCj  xzvii.  554. 

€.  Of  plea  of  ^  not  guilty  by  statute"  after  verdict  and  rule  nisi.  The  court  allowed 
the  defendant  to  amend  a  plea  of  ^*  not  guilty  by  statute,"  by  inserting  in  the  margin 
statutes  necessary  to  justify  the  trespass  complained  of,  after  verdict  for  the  defendant 
and  a  rule  nisi  to  set  it  aside.    Edwards  v.  Hodges,  xzx.  416. 

7.  What  taken  as  made.  Where  a  pleading  is  amended  at  Ni*i  Prius,  any  formal 
defects  in  other  parts  of  the  pleadings  requiring  to  be  amended  to  conform  to  the 
amendment  made,  must  be  taken  as  amended.    Buckland  v.  Johnson,  xxvi.  328. 

8.  Of  corporate  name.  Where  a  mandamus  had  issued  to  the  "  D.  S.  and  W.  Junc- 
lioD  Railway  Company,"  the  true  corporate  name  being  **  D.  S.  and  W.  Junction 
Railway,"  the  court  upon  the  argument  of  the  mandamus  ordered  it  to  be  amended. 
Regma  t.  The  Derbyshire  Railway  Co,  xxvL  101. 

9.  Action  on  judgment  by  substituting  proper  date.  In  an  action  on  a  judgment^ 
after  plea  of  nul  (iel  record,  the  court  allowed  the  plaintiff,  on  application,  to  amend 
the  declaration  by  substituting  the  true  date  for  a  wrong  one.  Noble  v.  Chapman^ 
XXV.  276. 

10.  Of  a  claim.  A  claim  may  be  amended  after  it  has  been  set  down  for  hearing 
Potts  V.  The  Thames  Haven  Dock  {f  R,  Co,  v.  223. 

II.  By  adding  parties.  Under  the  rules  of  May,  1845,  an  amendment  by  adding 
parties  after  replication,  no  new  issue  being  tendered,  is  allowable.  Brian  v.  Wastell 
xxiiL511. 

12.  By  striking  out  party.  In  an  action  upon  a  joint  retainer,  one  of  the  defendant 
laving  ioffered  judgment  by  default,  it  appeared  that  the  retainer  was  separate 
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Held,  that  the  jadgc  might  amend  the  record  by  Btriking  out  the  name  of  the  defend* 
ant  who  had  suffered  judgment  by  default     Greaves  v.  Humphreys,  xxx.  256. 

13.  In  an  action  against  a  firm,  plaintiff  was  nonsuited,  because  two  of  the  defendants 
were  not  members  of  the  firm  when  the  cause  of  action  accrued.  Negotiations  on  the 
subject  of  the  action  had  been  going  on  for  several  years,  during  which  the  defendants 
had  not  questioned  their  liability  to  be  sued,  and  in  a  bill  in  equity  filed  by  them 
against  the  plaintiff  after  pleading,  and  before  trial,  had  stilted  that  the  liabilities  of 
the  previous  firm  had  been  transferred  to  themselves.  The  court  set  aside  the  non- 
suit, and  gave  the  plaintiff  leave  to  amend.     Crawfurd  v.  Cocks,  iii.  594. 

14.  Practice — Pleading,  It  is  proper  for  a  judge  to  make  an  order  for  amending 
a  declaration  by  striking  out  the  name  of  one  joint  defendant,  even  though  the  same 
subject-matter  has  before  been  in  action,  in  which  action  the  plaintiff  has  failed  to 
prove  joint  liability,  and  after  the  trial,  has  applied  for  a  new  trial,  on  the  ground  of 
surprise,  stating  that  he  could  have  proved  the  joint  liability.  Cowburn  v.  Wearing, 
xxiv.  467. 

15.  0/ record — By  striking  out  party.  The  declaration  in  ejectment  stated  a  joint 
demise  by  H.  and  M.,  his  wife.  Proof  that  H.  was  devisee  in  trust  for  the  sole  use  of 
M.  Held,  that  the  judge  had  no  power  under  the  3  &  4  Will.  lY.  c.  42,  s.  23,  to 
amend  the  record  by  striking  out  the  name  of  M.  in  the  demise.  Wilton  v1  Beck,  xir. 
255. 

16.  Of  order.  An  alteration  may  be  made  in  the  original  order  by  amendment, 
even  when  the  matter  has  arisen  since  the  date  of  the  order.  Wind,^or  ▼.  Crossi 
xiii.  470. 

17.  After  a  lapse  of  twenty-four  years  the  court  rectified  an  error  in  an  order, 
though  the  records  had  been  deposited  in  the  Tower.  Ex  parte  The  Justices  of  the 
Peace  of  the  County  of  Essex,  xv.  571. 

18.  Where  a  petition  was  for  payment  of  a  fund  in  court  to  the  petitioner,  and 
after  the  order  had  been  drawn  up,  it  was  first  discovered  that  one  of  the  petitioners 
was  a  feme  covert  at  the  time  of  presenting  the  petition,  leave  was  given  to  amend  the 
petition,  by  stating  this  fact,  and  praying  payment  of  this  petitioner's  share  to  her 
husband.  It  was  now  sought  to  have  the  order  similarly  amended,  in  conformity  with 
the  amended  prayer,  and  allowed.    Hoole  v.  Roberts,  xvii.  56. 

19.  Improper  allegations.  If  an  allegation  is  improperly  introduced  into  the  declara- 
tion, an  application  may  be  made  at  once  to  strike  it  out,  but  if  the  defendant  traverses 
it  and  a  demurrer  follows,  it  is  too  late  to  strike  it  out     Tallis  v.  Tallis,  xi.  455. 

20.  What  amendmentM  are  within  the  discretion  of  the  court.  Where  the  plead- 
ings are  informal,  and  do  not  raise  the  question  they  were  intended  to,  the  court  is 
bound  to  alter  them  in  accordance  with  the  intention.  But  when  they  raise  the 
question  in  dispute,  it  is  a  matter  of  discretion  with  the  court  to  allow  others  to  be 
substituted,  to  raise  some  other  question ;  as,  for  instance,  the  allowing  the  plea  of 
illegality  of  consideration  to  be  substituted  for  nunquam  indebitatus,  in  debt  Ritchie 
T.  Gelder,  xxv.  523. 

21.  The  allowance  or  disallowance  of  a  plea  by  the  court  or  a  judge,  is  to  be  de- 
termined on — not  by  its  goodness  or  badness  in  law,  (assuming  it  not  to  be  wholly 
frivolous,)  but  with  reference  to  any  other  pleas  which  may  be  proposed,  and  especially 
upon  the  consideration  whether  the  question  it  is  desired  to  raise  upon  it  arises  under 
any  other  plea.  And  semble  that  they  will  grant  leave  to  plead  any  pleas  necessary 
to  raise  every  question  that  can  be  justly  suggested  on  any  fair  construction  of  a  con- 
tract declared  on — even  a  construction  of  which  they  disapprove.  Gether  v.  Capper, 
xxv.  417. 

22.  Amendment  in  particulars  required  by  statute.  The  plaintiff's  declaration 
omitted  certain  words  required  by  the  form  in  the  statute.  Defendant  pleaded 
nunquam  indebitatus,  and,  after  verdict  for  plaintiff,  the  court  refused  to  arrest  judg« 
ment,  holding  the  defect  cored  by  pleading  over.    The  defendant  brought  error.    The 
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plaintiff  applied  to  a  judge  at  chambers  for  leave  to  amend.  The  judge  referred  it  to 
the  coi|rt.  Hdd^  first,  that  the  application  to  amend  was  rightly  made  to  thb  court| 
and  not  to  the  court  of  error.  Secondly,  that  the  court  had  power  to  make  the 
amendment ;  and,  thirdly,  that  the  amendment  ought  to  be  allowed,  on  payment  by 
the  pbuntiff  of  the  costs  of  the  motion  in  arrest  of  judgment,  of  the  proceedings  in 
error,  of  the  sunmions  at  chambers,  and  of  the  rule  to  amend.  WiUdnson  ▼.  Shar-^ 
land^  XXIX.  521. 

23.  Of  variance  between  the  declaration  and  record.  Where,  on  an  issue^on  a  plea 
of  nul  tid  record^  there  appeared  a  yariance  between  the  sum  recovered,  as  stated  in 
the  declaration  and  on  the  record,  on  motion  for  judgment  the  court  allowod  the  de-c- 
laration  to  be  amended  by  inserting  the  amount  as  it  appeared  by  the  record.  Hunter 
T.  Emmanuel^  xxviiL  345. 

24.  In  case  of  misjoinder.  In  case  of  a  misjoinder  of  defendants  in  an  action  on 
•ontract,  the  amendment  of  striking  out  the  name  of  the  defendant  or  defendants 
niisjcMned,  if  made  at  all,  must  be  made  at  the  trial,  and  cannot  be  made  afterwards 
on  motion  before  the  court  Section  222  of  the  Common-law  Procedure  Act  is  not 
applicable  to  an  amendment  for  misjoinder  of  parties.    Robson  v.  Doylcy  xxv.  204. 

25.  After  trial.  The  court  wiU  give  leave  to  amend  after  trial  in  certain  cases* 
Behscn  T.  Doyle  y  xxv.  320. 

26.  In  case  of  delay.  Although  delay  may  be  a  ground  for  refusing  leave  to  amend 
the  declaration  on  the  eve  of  the  trial,  it  is  no  ground  for  ultimately  refusing  it,  unless 
it  would  involve  some  prejudice  to  the  defendant,  as  by  reason  of  the  expected  absence 
or  death  of  a  witness,  ibid,  except  under  special  circumstances,  the  court  will  allow 
the  plaintiff  amendment  at  any  time  before  trial,  on  the  usual  terms.  Tricket  v.  Jar* 
flKm,  xxT.  414. 

27.  Introducing  new  claim.  In  an  action  against  the  defendant  for  wrongfully  dis- 
Busnng  the  plaintiff  from  his  service,  the  amount  claimed  was  32/.  for  four  weeks'  salary, 
vhieh  the  defendant  paid  into  court,  together  with  the  costs,  and  which  was  taken  out 
hj  the  plaintiff.  It  was  held  that  the  court  had  power  to  allow  the  plaintiff  to  amend 
and  daim  the  salaiy  for  subsequent  months.    Emery  v.  Webster j  xxii.  571. 

28.  Changing  the  promisee.  On  a  case  stated,  the  plaintiff  was  allowed  to  amend 
by  stating  a  promise  to  himself  as  administrator  after  itie  death  of  his  wife,  in  lieu  of 
an  allegation  that  the  promise  was  made  to  his  wife  when  solCf  and  within  six  years, 
which  last-recited  allegation  was  not  supported  by  the  e\'idence.  Bodger  v.  Arch^ 
xxviiL  464.  See  also  P/umiwcrv^  jy(ec/^c,xxviii.  226;  For»^/A  v.  Bmtoicc,  xvi.  523; 
Metzner  v.  Bolton,  xxiv.  537 ;  and  Fischel  v.  Scott,  xxviii.  404. 

n.  In  Equity, 

1.  Delay  in  making,  A  bill  of  1500  folios  was  filed  in  February,  1850,  and  the 
answer  of  900  folios  was  filed  in  June.  On  motion  to  dismiss  for  want  of  prosecution 
in  January,  1851,  the  plaintiff  desired  time  to  amend.     Held,  that  the  delay  was  in- 

*  excusable,  and  the  bUl  must  be  dismissed,  unless  the  plaintiff  filed  his  replication 
forthinth.     Thruston  v.  Smith,  vii.  168. 

2.  Leave  to  amend  generally.  In  a  case  held  not  obnoxious  to  the  68th  order  of 
Hay,  1845,  leave  was  given  to  the  plaintiff  to  amend  generally.  Macintosh  v.  The 
Great  Wesiem  Railway  Co,  vii.  52. 

3.  When  to  be  made  under  the  orders  of  May,  1845.  Under  the  orders  of  May^  1845, 
the  plaintiff  may  amend  his  bill  within  four  weeks  from  the  time  at  which  the  suit  is, 
or  ought  to  be,  at  issue.  And  whenever  time  is  to  be  calculated  with  reference  to  the 
state  of  a  cause,  touching  the  matter  of  amendment  the  court  treats  the  case  upon  the 
consideration  of  what  is  not  only  the  actual  state  of  the  cause,  but  what  ought  to  be 
tha  state ;  and  if  the  cause  ought  to  be  at  issue,  it  will  act  as  if  it  were  at  issue.  ColUU 
«.  Prt$Um^  TiL  237. 
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4.  Right  of,  as  affected  by  motion  to  dismiss.  Where  the  answer  of  a  defendant, 
who  moved  to  dismiss  the  bill  for  want  of  prosecution,  had  long  been  deeme(}  suffi- 
cient, but  the  answer  of  another  important  defendant  was  still  outstanding,  leave  to 
amend  will  be  granted  to  the  plaintiff,  although  he  might  have  taken  the  bill  pro  cou' 
fesso  against  the  latter  defendant    Ih, 

5.  Affidavits  on  motion  for.  The  affidavits  on  a  motion  for  leave  to  amend  a  bill 
under  the  68th  general  order  of  May,  1845,  must  not  be  affidavits  of  opinion  merely, 
as  to  the  piateriality  of  the  proposed  amendments,  and  the  use  of  due  diligence,  but 
must  also  state  circumstances  from  which  the  court  may  draw  its  own  conclusion  upon 
those  matters.    Stuart  v.  Lloyd,  iv.  1. 

6.  Application  after  abandoning  appeal.    The  plaintiffs,  having  amended  three  times 
excepted  to  the  answer.    The  exceptions  were  disallowed  by  the  court    The  plun- 
tiffs  entered  a  caveat  with  a  view  to  appeal,  but  finally  abandoned  their  intention  to 
appeal,  and,  a  year  afler  the  answer  had  been  found  sufficient,  applied  for  leave  to 
amend  on  the  usual  affidavit    Application  refused.    Lander  v.  Weston,  i.  112. 

7.  Of  the  return  of  a  commission.  Where  it  appears  from  the  affidavit  of  one  of  the 
commissioners,  that  the  omission  to  state  in  the  return  of  a  foreign  conunission  that  the 
coounissioners  and  their  clerks  had  taken  the  oaths  was  purely  accidental,  and  that 
the  oaths  had  been  duly  taken,  the  court  will  order  an  amendment  and  according  to 
the  fact,  though  the  commissioners  have  not  affixed  their  signatures  to  the  interroga- 
tories.   Davis  V.  Barrett,  vii.  207. 

8.  Of  clerical  error  in  master's  report.  The  court  of  chancery  sanctioned  an  altera- 
tion made  to  rectify  a  clerical  error  in  the  master's  report,  and  allowed  the  subsequent 
proceedings  to  be  rectified  in  conformity.    Richardson  v.  Ward,  iv.  69. 

9.  Contradicting  affidavit.  In  case  of  amendment  of  a  bill,  afler  dissolution  of  a 
common  injunction  upon  bill  and  answer,  and  an  affidavit  verifying  the  truth  of  the 
amendments,  the  defendant  cannot  contradict  the  affidavit,  but  may  show  that  the 
answer  affords  no  defence  at  law,  and  does  not  materially  vary  the  case.  Zulueta  t. 
Vinent,  y\.  122. 

10.  Affidavits  required  to  change  a  party  from  plaintiff  to  defendant.  By  the  new 
practice  affidavits  are  required  in  case  of  motions  for  leave  to  amend  by  striking  out 
the  name  of  a  plaintiff,  and  making  him  a  defendant  MLeod  v.  Lyttleton,  xv. 
252. 

ANNUITY.  . 

I.  CREATION   OP. 

n.  ASSIGNMENT   OF. 

in.  UPON   WHAT  TO   BE   CHARGED. 

IV.  DURATION   OP. 
y.  MISCELLANEOUS. 

1.   Creation  of, 

1.  Annuity  acts — When  grant  within.  Where  a  widow,  having  a  life  interest  in  a 
certain  sum  of  money,  to  which  her  daughter  was  absolutely  entitled  on  her  death, 
assigned  it  at  once  to  the  daughter,  the  latter  and  her  husband  agreeing  to  pay  her 
interest  thereon  during  her  life,  it  was  held  that  this  was  not  a  grant  of  an  annuity 
within  the  annuity  acts,  and  that  no  enrolment  of  a  memorial  was  necessary.    EvaU 

V.  Hunt,  xxii.  108. 

2.  Granted  under  special  acts.  An  act  authorized  the  raising  of  money  for  church 
repairs  by  the  grant  of  annuities  at  certain  restricted  rates.  An  annuity  was  granted 
at  a  higher  rate  than  that  prescribed.  A  subsequent  act  provided  for  paying 
annuities  already  granted.    Hdd^  that  if  the  grant  was  void  under  the  first  act,  the 
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defect  was  cured  bj  the  last,  bat  sembie,  that  the  restriction  contained  In  the  first  was 
directoiy  and  not  prohibitory.    Delarue  t.  Churchy  iii.  160. 

3.  Potcer  of  court  to  grant  annuity.  If  a  testator  makes  provision  for  an  annuitj 
to  any  future  wife  of  his  son,  the  court  may  make  an  order  providing  for  a  contingent 
annoity  for  the  life  of  any  such  future  wife.    Aaron  v.  Aaron,  xv.  244. 

4.  Estate^  tchen  to  be  charged  unth.  The  guardian  of  an  in&nt  tenant  in  tail 
redeemed  the  land-tax  on  the  estate  but  made  no  declaration,  in  pursuance  of  the  88 
Gea  in.  c.  60,  so  as  to  make  the  land-tax  a  charge  on  the  inheritance.  In  a  suit  by 
the  guardian,  who  was  also  administrator  of  the  in&nt  tenant  in  tail,  it  was  declared, 
that  the  land-tax  was  an  annuity  or  rent  charge  in  favor  of  the  in&nf  s  personal  estate. 
Beld^  that  the  declaration  effectually  charged  the  inheritance ;  and  (the  legal  chai^ges 
executed  by  the  tenant  for  life  ai)d  tenant  in  tail  having  failed)  the  tenant  in  re* 
mainder,  afber  the  determination  of  these  estates,  was  directed  legally  to  charge  the 
Mtete  with  the  annuity.     Ware  v.  Polhill,  xvii.  529. 

5.  Right  of  election  to  purchase  under  a  will,  A  will  directed  the  executors  to  pui^ 
diase  annuities  for  F.  in  their  names,  which  was  never  done.  It  was  held  that  F.  had 
ai^tto  elect  that  a  sufficient  sum  be  paid  to  him,  wherewith  to  purchase  such 
annnities.    Ford  y.  BaJdey,  xxiii.  257. 

n.  Assignment  of, 

1.  Bights  of  a  purchaser,  A  took  an  annuity  under  a  will  in  accordance  with  which 
a  fond  was  set  apart  to  pay  it  Ibe  will  declared  that,  in  de&ult  of  the  income  of  the 
trust  fond  to  meet  the  annuity,  it  should  be  made  good  out  of  the  residue  of  the  estate* 
A,  who  was  one  of  the  trustees,  sold  the  annuity  by  an  assignment  reciting  that  a 
certain  sum  (sufficient)  had  been  set  apart  to  pay  the  annuity.  AiYervrards  with  the 
knowledge  of  his  co-trustees,  he  called  in  the  fund,  and  misapplied  it  The  purchaser 
vas  not  allowed  to  contradict  the  recital  of  the  assignment ;  and,  although  the  annui- 
tant was  one  of  the  trustees,  it  was  held  that  the  purchaser  could  take  no  part  of  the 
aaiets  till  the  defalcation  was  made  good ;  and  that,  therefore,  he  had  no  claim  on  the 
reodue.    Bamett  v.  Sheffield,  xii.  150. 

2.  Right  of  annuitant  to  assign,  A  bequeathed  to  W.  B.  an  annuity  and  by  his  will 
declared  that  the  receipt  of  W.  B.  should  be  the  only  receipt  which  his  executor, 
H.  C.  B.,  should  be  bound  to  accept,  and  that  it  should  be  lawful  for  H.  C.  B.  to 
require  W.  B.  to  attend  at  the  town  hall  in  order  to  give  receipts  for  the  annuity,  and 
to  suspend  payment  until  such  requisition  should  be  complied  with ;  and  subject  to 
luch  annuity  the  testator  gave  all  his  estate  to  II.  C.  B.  Held,  that  such  annuity  was 
assignable  by  W.  B.  without  H.  C.  B*s  consent!^  notwithstanding  the  power  in  H.  C.  B. 
to  require  W.  B.'s  attendance  to  receive  payment  at  a  particular  place,  and  that  the 
right  in  H.  C.  B.  to  suspend  payment  did  not  amount  to  a  **  gifl  over"  to  him.  Arden 
▼.  Goodacre,  x.  468. 

8.  Alteration  of  annuity  h}f  assignment.  An  annuity  duly  charged  on  freeholds  was 
by  deed  assigned,  and  by  that  deed  a  further  security  was  given  by  the  grantors  upon 
copyholds,  in  consideration  of  an  additional  sum  of  money  paid  to  the  grantors,  and  the 
'sum  payable  for  redemption  was  increased  in  amount  The  assignees  of  the  annuity 
appeared  in  the  memorial  to  be  trustees  for  other  persons,  but  the  trust  was  not  dis- 
ekised  on  the  deed  of  assignment  Held,  that  the  deed  of  assignment  so  far  as  it  afifectcd 
the  copyholds,  and  so  for  as  it  contained  any  alteration  of  the  term  on  which  the 
original  annuity  was  granted,  was  void,  but  that  it  was  valid  as  an  assignment  of  the 
aonuiQr.     Tidd  v.  Lister^  xxvii.  462. 
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'  in.   Upon  what  to  he  charged, 
1.  From  wJkat  estate  payable.    If  a  testator  gives  all  his  real  and  personal  estate  to 
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trustees,  charging  the  whole  with  an  annuity  and  other  sums,  and  charging  a  legacj 
on  the  personal  estate,  the  annuity  is  primarily  payable  out  of  the  personal  estate. 
1  H.  L.  C.  406.     Tench  v.  Cheese,  xxxi.  892. 

2.  Sale  of  estates  for  payment  of  arrears.  A  testator  devised  his  real  estate  (sub* 
ject  and  charged  with  the  payment  of  hb  annuities)  to  trustees,  as  to  part  for  his  wife 
for  life,  and  then,  in  the  first  place,  out  of  the  rents,  to  pay  the  annuities,  and,  subject 
to  the  life-estate  of  his  wife  and  the  annuities,  to  A  for  life,  &c.  &c.  HeM,  that  the  real 
estates  were  liable  to  be  sold  for  payment  of  the  arrears  of  the  annuities.  Picard  r, 
MitcheU,  vii.  252. 

3.  Arrears,  when  chargeable  upon  the  corpus  of  estate.  Where  a  testator  directed 
his  trustees  to  raise  an  annuity  out  of  the  income  of  the  devised  estate,  and  the  income 
proved  insufficient,  the  arrears  were  held  to  be  a  charge  upon  the  income  and  corpus 
of  the  estate.    Playfair  v.  Cooper,  xxiii.  829. 

4.  Arrears — Successive  estates — Payment,  An  annuity  was  charged  upon  an  estate 
which  was  subject  to  successive  interests.  Arrears  having  accrued  in  consequence  of 
a  deficient  fund,  it  was  held,  that  the  arrears  were  not  a  primary  charge  on  the  interest 
of  the  tenant  for  life,  but  that  they  formed  a  charge  on  the  estate,  the  interest  of 
which  alone  must  be  kept  down  by  the  tenant  for  life.  Playfair  v.  Cooper,  zziiL 
332. 

5.  Created  by  deed,  when  satisfied  by  gift  by  will.  If  an  annuity  be  given  by  a  father 
to  a  son  by  deed,  the  annuity  to  be  charged  on  the  real  estate,  the  gifl  is  not  satisfied 
by  a  gifl  by  will  of  an  annuity  for  the  same  amount,  payable  generally  out  of  the  rents 
of  real  estate.    Lethbridge  v.  Thurlow,  xi.  193. 

6.  When  to  he  paid  from  the  corpus  of  grantor's  estate.  Where  there  was  a  gift  by 
will  of  an  annuity  to  be  derived  from  the  income  of  the  residue  of  the  testator's  per- 
sonal estate,  and  after  the  death  of  the  annuitant  the  corpus  of  the  fund  to  be  paid  to 
other  persons,  and  the  residue  proved  insufficient  to  pay  the  annuity,  it  was  held  that 
the  annuitant  was  entitled  to  have  the  deficiency  supplied  by  sale  from  time  to  time  of 
part  of  the  corpus  of  the  estate.     Wright  v.  Cullender,  xii.  337. 

7.  Annuitant,  when  entitled  to  money  paid  into  court,  A  testator  devised  real  estate  to 
B,  charged  with  an  annuity  to  A,  for  her  life,  with  powers  of  distress  and  entry.  The 
rents  fell  short  of  the  annuity,  and  an  arrear  became  due  to  A.  A  sum  of  money  (less 
than  the  arrear)  was  paid  into  court  by  a  railway  company  in  respect  of  a  part  of  the 
estate  which  had  been  taken  by  them.  Held,  that  A  was  entitled  to  this  sum  in  respect 
of  her  arrears.    In  re  Tinkler's  Trusts,  xiii.  127. 

8.  When  payable  from  both  real  and  personal  estate.  An  annuity  bequeathed  by 
will,  and  directed  to  be  paid  out  of  a  moiety  of  the  rents,  issues,  profits,  dividends, 
interest,  and  proceeds  of  the  real  and  ]^rsonal  estate  of  the  testator,  after  the  expira- 
tion of  a  life-interest  therein,  held  not  to  be  primarily  payable  out  of  the  personal 
estate  of  the  testator,  but  to  be  apportionable  between  the  real  and  personal  estates. 
Falkner  v.  Grace,  xii.  213. 

IV.   Duration  of. 

1.  Ceasing  upon  marriage  o/  annuitant.  A  bequest  of  an  annuity  to  a  single  woman 
during  the  term  of  her  natural  life,  '*  if  she  shall  so  long  remain  sole  and  unmarried,** 
held,  to  be  a  limitation  as  distinguished  from  a  condition,  and  that  the  annuity  ceased 
upon  the  marriage  of  the  legatee.    Heath  v.  Lewis,  xvii.  41. 

2.  Whether  for  life  only  or  perpetual,  ficquest  to  Y.  of  "  one  clear  annuity  of  100/. 
per  annum,  for  and  during  his  natural  life ;  and  should  he  die,  a  child  him  surviving,  I 
continue  the  same  annuity  for  such  child's  use  and  benefit,  to  be  paid  to  his  or  her 
mother.  Held,  that  the  child  of  Y.  did  not  take  a  perpetual  annuity,  but  for  life  only. 
Held,  also,  that  the  direction  as  to  payment,  **  to  be  paid  to  his  or  her  mother,"  did  not 
cat  down  the  annuity  to  the  minority  of  the  child.     Yates  v.  Madden,  viii.  178. 
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S.  Perpetual — What  estate  charged  tcith.  A  testator  choired  on  his  freehold  house 
la  annuity  to  £.  F.  for  50/.  a  year,  for  her  and  her  three  children,  and  after  her  decease 
he  directed  the  money  to  be  paid  to  each  of  them  as  they  should  attain  twenty-one,  but 
if  either  of  them  should  die,  to  be  paid  to  the  surviTor.  Held,  an  annuity  of  50/.  in 
perpetuity  to  the  children  of  £.  P. ;  and  a  charge  on  the  house  for  such  sum  as  would 
produce  that  amount    Potter  v.  Baker ,  ii.  92. 

4.  A  testator,  by  his  will,  gave  to  £.  L.  '^  50/.  per  year  for  she  and  her  children,  and 
after  her  decease  the  money  shall  be  paid  to  each  of  them  as  they  attain  the  age  of 
one  and  twenty ;  but  if  either  of  them  die,  to  be  paid  to  the  surviyor."  Heldj  afHrm- 
ing  a  decision  of  the  Master  of  the  Kolls,  that  the  bequest  was  of  a  perpetual  annuity. 
Potter  V.  Baker,  ^iii.  262. 

5.  WUL  A  testator  directed  his  property  to  be  invested  in  the  funds,  for  the  best 
adyantage  of  those  he  should  after  name ;  and  he  bequeathed  50/.  a  year  to  A,  for 
life,  and,  after  her  decease,  then  that  the  50/.  a  year  should  go,  half  to  B,  and 
the  other  half  to  C.  Held,  that  the  annuity  was  perpetual,  and  that  B  and  C  were 
entitled  to  such  a  sum  in  the  funds  as  would  produce  50/.  a  year.  Potter  v.  Baker, 
izi.  548. 

6.  If  real  estate  be  devised  in  fee  chained  with  annuities,  the  annuitants  take  the 
nmo  for  life.    Nicholls  v.  Ilawkes,  xv.  473. 

7.  A  testator  gave  an  annuity  of  600/.  *'  to  A  for  her  life,  and  the  issue  from 
her  body  lawfully  begotten;  on  failure  of  which,  to  revert  to  my  heirs;  and  I  re- 
quest B  and  C  to  act  as  my  trustees  for  A,  so  that  the  said  annuity  may  be  secured 
fiv  her  separate  use."  HeUl,  that  A  was  entided  for  life  only  to  the  annuity,  with 
remainder  to  her  issue,  and  assuming  the  word  ** issue'*  to  have  been  a  word  of 
limitation,  A*s  life-estate  would  not  have  coalesced  with  the  estate  in  remainder,  as  the 
one  estate  was  equitable  and  the  other  legal.    Re  Wynch*$  Trust,  xxviL  375. 

8.  If  one  give  an  annuity  to  A  for  life,  and  after  her  death  the  principal  is  to  revert 
to  A's  father  and  his  children,  the  investment  not  to  be  altered  without  A's  consent, 
and  the  overplus  of  the  income  to  go  to  the  father  and  his  children,  this  constitutes  a 
gift  of  an  annuity  for  life  and  a  gift  over  of  the  property  subject  to  the  annuity ;  and 
the  case  is  that  of  an  annuitant  and  residuar}'  legatee,  and  not  that  of  a  tenant  for  life 
and  remainder-man.  Hence  the  annuity  must  be  paid  in  full.  Croly  v.  Weld,  xxL 
425. 

V.  Miscellaneous. 

1.  Decease  of  annuitant — Survivorship — Residuary  legatee.  In  case  of  a  gift  in 
trust  to  pay  two  annuities  to  A  and  B  respectively,  the  remainder  of  the  interest,  &c., 
equally  to  C  and  D,  and  if  either  C  or  D  dies  without  issue  before  both  the  annuitants 
are  dead,  then  the  whole  principal  sum  to  be  transferred  to  the  survivor  on  the  decease 
of  the  last  surviving  annuitant,  and  in  the  event  of  either  C  or  D  dying  without  issue 
in  the  lifetime  of  the  annuitants,  her  share  should  not  lap^,  it  was  held,  that  on  the 
decease  of  one  of  the  annuitants,  her  share  accrued  for  the  benefit  of  C  and  D, 
and  not  for  the  benefit  of  the  general  residuary  legatee.  Boodle  v.  Partington,  xiL 
SOI. 

2.  Falling  into  residuary  estate — Children  of  annuitant  not  entitled.  A  testator 
directed  his  trustees  to  set  apart  stock  to  pay,  among  others,  a  cert^n  annuity  to  his 
brother  A  for  life,  and  after  A's  decease  to  continue  it  among  A's  children  for  life.  At 
the  decease  of  any  of  them,  the  stock  from  which  the  annuity  arose,  was  to  be  sold  and 
the  produce  divided  equally  among  the  children  of  him  or  her  so  dying,  as  they 
AoqUA  severally  attain  twenty-one,  with  interest  in  the  mean  time  to  be  applied  for 
thdr  benefit ;  and  he  ssud :  "  I  give  them  vested  interest  therein ; "  and  if  any  of  his 
hiother's  children  should  at  his  decease  be  dead,  and  have  left  issue,  such  issue  should 
be  entitled  amongst  them  to  the  money  they  would  eventually  have  been  entitled  to 
ki  their  parent  oatlived  hia  brother.    The  testator  then  appointed  his  trustees,  exeo* 


86  ANNUITY. 

utors,  and  residuary  legatees.  The  testator's  brother  Thomas  died,  leaving  six  chil- 
dren, of  whom  Richard  was  one,  living  at  the  date  of  the  will,  and  he,  after  the 
decease  of  his  father  until  his  death,  received  his  share  of  the  annuity.  Richard  died 
leaving  three  children  surviving,  one  of  whom  was  bom  in  the  lifetime  of  the  original 
testator.  Heldy  that  the  children  of  Richard  were  not  entitled  to  the  money  represent- 
ing  tlie  annuity  to  which  he  was  entitled,  but  that  it  fell  into  the  testator's  residuary 
estate.     Greenwood  v.  Roberts,  ix.  189. 

3.  Out  of  foreign  securities — Trustee  declining  to  exercise  discretion  as  to  investment, 
A  testator,  possessed  of  personal  estate,  vested  mostly  in  foreign  securities,  bequeathed  to 
trustees  so  much,  to  be  set  apart  at  their  discretion,  as  would  at  the  time  of  his  decease  pro- 
duce a  certain  annual  income,  to  be  paid  to  his  widow  during  widowhood,  she  to  take  the 
risk  of  an  increase  or  decrease  of  said  income.  The  trustees  had  the  most  ample  discre- 
tion as  to  leaving  the  property  in  foreign  securities,  or  reinvesting  it  The  acting  trustee 
declined  to  exercise  his  discretion  as  to  setting  apart  so  much  of  the  estate  as  would 
meet  the  annuity.  The  annuitant  filed  her  bill  to  have  a  sufficient  amount  of  the 
foreign  securities  sold,  and  the  proceeds  invested  in  the  3/.  per  cents.  Held,  that  it 
did  not  appear  that  the  testator  intended  a  specific  gift  of  foreign  securities,  nor  that 
they  should  specifically  be  set  apart  to  provide  for  the  annuity.  The  trustee  having 
declined  to  exercise  his  discretion  as  to  setting  apart,  the  court  could  exercise  no 
discretion,  but  must  follow  its  known  rule,  and  order  an  investment  in  the  3/.  per 
cents.,  unless  the  testator  directed  to  the  contrary.  Prendergast  v.  Prendergast^ 
m.  1. 

4.  May  he  comprised  in  term  "  legacies**  "  Annuities **  may  be  comprised  in  the 
word  "  legacies,"  and  in  this  case  the  separate  specification  of  "  annuities  "  in  some 
parts  of  a  will  was  held  not  to  prevent  them  from  being  comprehended  under  the 
expression  "  legacies  **  in  another  part    Heath  v.  Weston j  xxvii.  417. 

5.  Insurance  on  annuitant's  life.  The  testator  being  entitled  to  an  annuity  during 
the  life  of  A,  eficcted  an  assurance  on  A's  life,  and  bequeathed  tlie  annuity  to  B. 
Held,  that  the  policy  did  not  pass.    Hamilton  v,  Bcddwin,  xix.  283. 

6.  Tax  upon  annuity,  A  civil  servant  of  the  £.  I.  G.  in  receipt  of  an  annuity  out 
of  the  Civil  Service  Pension  Fund,  is  entitled,  while  resident  abroad,  to  receive  it 
free  from  income  tax.     Udney  v.  The  East  India  Co,  xxiv.  290. 

7.  Apportionment  of  quarterly  payments.  An  annuity  to  the  queen  was  "  to  commence 
and  take  effect  inmiediately  after  the  decease  of  the  king,  and  to  continue  thenceforth 
during  the  natural  life  of  the  queen,  and  to  be  paid  and  payable  at  the  four  most 
usual  days  of  payment,  viz :  the  31st  of  March,  the  30th  of  June,  the  30th  of  Septem- 
ber, and  the  31st  of  December,  by  even  and  equal  portions,  the  first  payment  to 
be  made  on  such  of  the  said  days  as  should  first  and  next  happen  after  the  decease 
of  the  king."  The  king  died  on  the  25th  of  June,  1837,  and  upon  the  30th  of  the  same 
month  a  full  quarter's  annuity  was  paid  to  the  queen.  The  queen  died  on  the  2d  of 
December,  1849.  Held,  that  no  apportionment  of  the  quarter's  annuity  which  would 
have  been  payable  on  the  31st  of  December  could  be  made  in  her  fiivor.  Regina  v. 
The  Lords  of  the  Treasury,  iv.  277. 

8.  Return  of  consideration  money.  The  grantor  of  an  annuity,  immediately  after 
the  execution  of  the  annuity  deed,  gave  back  to  G.,  the  agent  of  the  grantee,  who 
also  acted  as  his  agent  in  the  transaction,  a  part  of  the  consideration  for  the  purchase 
of  the  annuity,  in  pa}'mcnt  of  a  debt  due  from  himself  to  6.,  and  also  for  the  expenses 
in  relation  to  the  transaction.  Held,  that  there  was  no  return  of  the  consideration 
money  within  sect  6  of  stat  53  Geo.  IIL  c.  141.     Aberdein  v.  Jerdan,  i,  296. 

9.  Annuitant,  when  bound  to  convey  under  deed  of  trust.  The  grantor  of  an  an- 
nuity, which  was  the  third  incumbrance  on  his  real  estates,  executed  a  trust-deed  (to 
which  the  annuitant  was  not  a  party)  whereby  the  estates  were  conveyed  to  trustees 
on  trusts  for  sale  to  discharge  the  incumbrances  according  to  their  priorities ;  and  the 
first  trust  of  that  deed  was  to  pay  the  costs  of  the  trustees  in  the  conduct  of  the  sale* 
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After  the  execadon  of  the  trust-deed,  the  trostees  applied  to  the  annuitant  for  hia 
consent  to  the  sale.  In  answer  to  that  application,  the  solicitors  of  the  annuitant 
offered  to  facilitate  the  sale,  but  asked  for  a  copy  of  the  trust-deed,  adding :  *^  When 
we  haTe  seen  tiie  deed,  we  shall  be  better  able  to  inform  you  whether  our  clients  will 
haTe  any  difficulty  in  j<»ning  in  the  conTeyances."  And,  in  answer  to  a  subsequent 
application,  they  assented  to  the  appropriation  of  a  part  of  the  rents  towards  render- 
ing the  property  more  eligible  for  sale.  Part  of  the  property  was  sold,  the  annuitant 
concurring  in  the  sale,  whereby  a  sufficient  sum  was  realized  to  pay  the  prior  incunk- 
brances ;  bat  it  being  apprehended  that  the  residue  of  the  property  would  not  realize 
enough  to  pay  both  the  costs  of  the  trustees  and  to  redeem  the  annuity,  the  trustees 
applied  to  the  annuitant  for  leave  to  retain,  in  the  first  place,  out  of  the  future  proceeds 
cf  sale,  a  sum  sufficient  to  pay  their  costs.  This  being  refused,  and  a  bill  being  filed 
to  compel  the  annuitant  to  join  in  the  conveyances,  it  was  held,  under  the  circum* 
ibiiees,  that  he  was  not  bound  to  do  so,  except  upon  the  terms  of  having  the  annuity 
redeemed.     CSrosse  v.  The  General  Reversionary^  S^c.  Co.  xxviL  424. 

10.  Interest  upon  arrears  of  annuity.  Interest  is  not  payable  upon  the  arrears  of  am 
annuity ;  and  it  forms  no  exception  to  that  rule,  that  the  annuity  is  for  maintenance, 
and  is  secured  by  bond.    Lainson  v.  Lainson^  xxiiL  15. 

ANSWER. 

1.  Sufficiency  of  answer.  If  a  bill  alleges  that  the  defendant  has  procured  an  order 
Testing  certain  lands  in  himself  by  fraud,  and  calls  for  names,  terms,  &c.,  and  the  docu- 
ments alleged  to  be  fraudulent,  it  is  no  sufficient  answer  to  say,  that  the  documents 
would  be  of  no  avail  to  the  plaintiff  in  his  endeavors  tq  establish  the  right  to  the  landa 
in  himself,  and  are  therefore  immaterial,  and  that,  by  the  plaintifTs  own  showing,  the 
effect  of  the  documents  would  be  to  expose  the  defendant  to  a  prosecudon  for  perjury. 
Ckadwick  v.  Chadwick^  xiii.  525. 

2.  Exemption  from  answering^  from  lidbUity  to  penalty.  -An  allegation  in  answer  to 
a  bill  against  brokers,  partners,  for  an  account  of  dealing?  in  stock,  that  discovery 
would  expose  the  defendants  to  penalties  under  the  Stock-jobbing  Act,  is  sufficient  to 
protect  the  defendants  from  discovery.    Robinson  v.  Lamond,  ii.  144. 

8.  Jobbing  in  railway  shares  does  not  subject  a  broker  to  the  penalties  or  forfeiture 

inqxised  by  stat  7  Geo.  IL  c.  8,  and  therefore,  in  a  bill  filed  against  a  broker  for  an 

aooonnt,  held^  that  he  cannot  refuse  to  answer  interrogatories  seeking  discovery  as 

to  sach  transactions,  on  the  ground  that  so  doing  would  tend  to  subject  him  to  the  pen- 

•  allies  imposed  by  that  statute.     Williams  v.  Trye,  xxiii.  501. 

4.  Equity  confessed.  The  rule  that  there  must  be  equity  confessed  on  the  answer, 
to  entide  the  plaintiff  to  certain  remedies,  is  understood  to  mean  that  the  answer  must 
admit  that  the  rights  to  be  decided  depend  upon  matters  peculiarly  cognizable  in 
equity.     Owen  v.  Homan^  iii.  112. 

5.  Statement  of  accounts.  If  a  bill  requires  a  det^ed  statement  of  accounts  and  the 
defendant  offers  to  produce  them,  but  states  that  he  is  unable,  from  their  length,  to  in-> 
vestigate  them  personally,  the  answer  is  sufficient     White  v.  Barker^  xv.  325. 

6.  When  mistaken  admission  in  by  trustees  not  binding.  A  bill  alleged  that  certain 
purchase-money  had  been  invested  in  the  name  of  trustees.  The  trustees,  by  their 
answer,  admitted  this  to  be  a  fact,  though  the  money  had  been  paid  to  one  only  of  their 
nnmber,  without  the  knowledge  of  his  co-trustees,  who  were  assured  at  the  time 
of  making  the  answer  that  the  money  had  been  invested  in  their  names,  whereas  the 
trustee  who  took  the  money  had  applied  it  to  his  own  use ;  he  afterwards  became 
naable  to  restore  it  Held^  that,  under  the  circumstances,  this  admission  of  the 
tnistees  in  their  answer  did  not  bind  them.  •  Derbishire  v.  Home,  xxi.  207. 

7.  Musi  traverse  that  part  of  an  interrogatory  not  intended  to  be  admitted.  Where 
the  defendant  is  intennogated  about  a  eerlain  fact,  and  he  answers,  by  denying  hit 
kiowledge  of  the  fact  beyond  what  he  had  heard  from  a  third  person,  without  stating 
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from  whom  the  communication  came  or  what  it  was,  the  answer  is  insufficient  The 
answer  should  traverse  the  interrogatory,  or  so  much  thereof  as  is  not  intended  to  be 
admitted ;  and  this  cannot  be  done  by  a  negative  pregnant  As  there  are  no  degrees 
of  insolvency,  no  weight  is  to  be  attached  to  qualifying  words  like  "  utterly  "  in  an  in- 
terrogatory. An  answer  denying  that  a  certain  person  had  made  to  the  defendant 
certain  communications  mentioned  in  a  bill,  but  excepting  certain  false  representa- 
tions, without  stating  what  those  representations  were,  is  insufficient  Patrick  v. 
Blacktoelly  xxi.  48. 

8.  Impertinence,  Repetitions  in  answers  in  examinations  are  impertinent,  and 
ought  to  be  expunged.    AUfrey  v.  AUfrey,  vi.  89. 

9.  Confidential  communications.  An  answer  to  a  bill  containing  the  usual  interrog- 
atories as  to  books  and  papers,  stated  that  the  defendant  had  documents,  procured  since 
the  institution  of  this  suit,  and  with  a  view  to  the  defence,  and  that  the  same  were,  as 
defendant  was  advised,  confidential  communications,  and  for  that  reason  the  defendant 
refused  to  set  forth  any  list  of  or  to  produce  such  documents.  Heldy  insufficient 
Balguy  v.  Broadhurst,  i.  188. 

10.  Sufficiency  of  description  in.  In  answer  to  the  usual  interrogatory  as  to 
deeds,  &c.,  the  expression  **  banker's  pass  book,**  is  a  sufficient  description.  Houghton 
V.  Bametty  vi.  131. 

APPEAL. 

I.   TO  HOUSE   OP  LORDS  AND  PRIVT   COUNCIL. 

n.  FROM  COUNTY  COURT. 
IIL  FROM  OTHER  COURTS. 
IV.   NOTICE   OP. 

Y.   MISCELLANEOUS. 


L  To  Jlouse  of  Lards  and  Privy  Council 

1,  Point  must  be  doubtful  and  important.  The  court  will  not  grant  an  appeal  to  the 
House  of  Lords  unless  it  is  of  opinion  that  the  point  is  one  both  of  sufficient  doubt  and 
of  sufficient  importance.    Ex  parte  Bateman,  xxvii.  261. 

2.  From  decree  on  peremptory  plea.  A  Scotchman  was  married  in  England  to  an 
Englishwoman,  and  then  returned  to  Scotland,  where  he  was  domiciled.  Some  years 
afterwards,  the  wife  quitted  Scotland,  and  returned  to  England,  where  she  lived  separ-  * 
ate  from  her  husband.  He  came  to  England,  and  instituted  proceedings  in  the  Arches 
Court  for  a  restitution  of  conjugal  rights.  The  wife,  in  her  responsive  allegations, 
charged  him  with  adultery,  and  on  that  charge  prayed  for  a  divorce  a  mensa  et  thorOf 
Judgment  was  given  in  her  &vor.  The  husband  returned  to  Scotland,  where  the  wife 
instituted  a  suit  for  a  divorce  a  vinculo.  The  husband  pleaded  the  proceedings  in  the 
Arches  Court  as  a  bar  to  further  proceedings  in  Scotland.  Heldy  that  this  plea  was  a 
peremptory  and  not  a  dilatory  plea,  within  the  6  Greo.  IV.  c.  120,  s.  5,  and  that 

a  decree  thereon  might  be  subject  of  appeal  to  the  House  of  Lords.  Geils  v.  Geils^ 
ziv.  1. 

8.  Decision  by  court  of  chancery  on  question  which  might  have  been  sent  to  Jury. 
Semble,  where  there  is  a  question  before  the  Court  of  Ch^oicery  which  the  court  may, 
according  to  the  course  of  the  court,  either  decide  itself  or  send  to  a  jury,  and  the  par- 
ties say  to  the  court  *^  We  do  not  ask  you  to  send  it  to  a  jury,"  and  the  court  comes 
to  a  wrong  decudon  upon  the  matter,  such  decision  is  not  exempt  from*  review  by  the 
House  of  Lords.    Dudgeon  v.  Thomson^  xxix.  12. 

4.  From  royal  court  of  Jersey.  An  appeal  will  lie  to  the  lords  of  the  committee 
of  council  from  a  provisional  order  of  the  Boyal  Court  of  Jersey.  In  re  Belson^ 
iiL49. 
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n.  From  County  Court, 

1.  An  appeal  lies  from  a  county  court  if  the  claim  be  for  a  sum  above  20/.  and  not 
exceeding  50L  though  the  verdict  be  for  an  amount  under  20/.  Harris  v.  Dreesman^ 
ZXY.  526. 

2.  The  right  to  appeal  against  the  decision  of  a  county  court  judge,  under  13  &  14 
Vict  c.  61,  8. 14,  does  not  depend  upon  the  amount  claimed  in  the  plaint,  but  upon  the 
amount  legally  recoverable.     Graham  v.  Burgess ^  xxx.  281. 

9.  No  appeal  lies  from  a  county  court,  though  the  plaint  be  for  above  20/.  and  for 
unliquidated  damages,  if  the  nature  of  the  cause  of  action  be  such  that  the  judge 
cannot  lawfully  give  damages  to  the  amount  of  20/.    Mayer  v.  Burgess ^  xxiz.  81. 

4.  The  appeal  given  by  stat  13  &  14  Vict  c.  61,  s.  14,  applies  only  to  judgments  of 
county  courts,  and  not  to  orders  of  committal  under  the  99th  section  of  stat  9  &  10 
Vict  c  95.    Rackham  v.  Blowers^  v.  347. 

5.  No  appeal  lies  fnnn  the  decision  of  a  county  court  judge  in  an  action  for  an 
anioant  exceeding  50/.,  brought  before  him  by  consent,  under  sect  17  of  the  13  &  14  ^ 
Tict  c  61.     Groves  v.  Janssens^  zxiv.  481. 

6.  No  appeal  lies  j&om  the  decision  of  a  county  court  judge  on  an  interpleader  pro- 
ceeding arising  out  o^  a  chum  to  goods  taken  in  execution  to  satisfy  a  judgment  of  the 
counfy  court    Beswick  v.  Boffeg,  xxiv.  477. 

7.  Q^ctre,  per  Maule,  J.,  whether  any  appeal  will  lie  from  the  decision  of  a  county 
court,  except  in  cases  in  which  a  jury  has  been  summoned  to  decide  on  the  facts. 
Tke  East^  Anglian  Railways  Co*  v.  Lythgoe^  ii.  331. 

in.  From  other  Cottrts, 

1.  From  Judge  at  chambers ^  rule  respecting.  The  rule  respecting  appeals  from  a 
judge  at  chambers  is,  that  the  court  will  entertain  them  in  cases  where  the  judge  is 
Bierely  acting  as  delegate  of  the  court  to  transact  its  business :  aliter,  where  he  is  exer- 
cning  an  independent  jurisdiction  conferred  on  him  by  the  statute.  The  Kilkenny 
Railway  Co.  v.  Fielden,  ii.  388. 

2.  To  quarter  sessions — Order  for  the  payment  of  wages.  There  is  no  appeal  to  the 
Quarter  Sessions  against  an  order  for  payment  of  wages  made  by  a  justice  under  stat 
4  Geo.  lY.  c.  34,  s.  5,  upon  a  complaint  made  in  pursuance  of  stat  20  Geo.  II.  c.  1 9, 
%  1,  although  the  order  may  have  been  made  without  jurisdiction ;  the  latter  being 
repealed  by  the  former.    Regina  v.  Bedwelly  xxix.  1 73. 

3.  Stat  6  VieL — Question  of  fact  not  a  ground  of  appeal  The  stat  6  Vict  c.  18, 
t,  65,  gives  no  appeal  upon  questions  of  fact  or  admissibility  of  evidence.  Burton  y. 
Brooksj  vii.  483. 

4.  Common-4aw  procedure  act — Information  of  intrusion.  Queerer  whether  the  Com- 
rnon^aw  Procedure  Act,  1854,  s.  34,  giving  an  appeal  in  all  cases  of  rules  to  enter  a 
verdict  or  nonsuit  upon  a  point  reserved  at  the  trial,  if  the  rule  to  show  cause  be 
refused,  or  granted  and  then  discharged  or  made  absolute,  applies  to  an  information  of 
intrusion.     Tke  Prince  of  Wales  v.  The  Bristol  Waterworks  Co,  xxx.  565. 

5.  Indictment  Quosre,  whether  an  appeal  under  the  35th  section  of  that  act,  lies  in 
the  case  of  an  indictment    Regina  v.  The  County  of  Bedford^  xxix.  89. 

rV.  Notice  of, 

1.  Withdrawal  of  one  notice  and  giving  another.  Judgment  was  rendered  against  the 
Mendant  in  the  county  court,  January  1 7,  and,  five  days  thereafter,  he  gave  the  plain- 
tiff notice  c£  appeal  and  executed  a  bond  for  the  payment  of  the  costs  of  the  appeal, 
lAatever  the  erent  might  be.  On  the  fbllowing  day  he  withdrew  that  notice  and  gave 
r,  which  iadoded  additional  grounds  of  appeal,  but  he  did  not  renew  the  bond 
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Held,  that  the  Conrt  of  Coxmnoa  Fleaa  had  juriBdiction  to  hear  the  appeal.  Daniels  t. 
Charsley,  vii.  524. 

2.  Justice  not  to  determine  sufficiency  of  notice  of  appeal — Affiliatum.  If  a  party 
against  whom  an  order  of  affiliation  has  been  made  applies  to  a  jnstice,  stating  that  ha 
has  given  notice  of  appeal,  and  requires  the  justice  to  take  his  recognizance  to  appear 
and  try  the  appeal,  and  to  pay  costs  if  awarded,  the  jnstice  has  no  jurisdiction  to  decide 
Vhethor  tiie  notice  of  appeal  be  sufficient,  for  that  is  a  question  for  the  sessions  on 
hearing  the  appeal.    In  re  Carter,  xxix.  148. 

8.  Notice  may  he  signed  by  attorney  of  parish  officers.  A  notice  of  appeal  against 
an  order  of  justices  for  the  removal  of  a  pauper  may  be  signed  and  given  by  an 
attorney  on  behalf  of  the  parish  officers  of  the  appellant  parish.  Regina  t.  7^ 
Justices  of  Middlesex,  i.  311 ;  Regina  v.  T*he  Inhabitants  of  Carew,  i.  804. 

4.  Need  not  state  the  grounds  of  appeal.  The  tenn  **  notice  of  appeal,**  in  section 
9  of  the  Stat  11  &  12  Vict  c.  81,  which  provides  that  no  appeal  shall  be  allowed 
l^inst  an  order  of  removal,  if  notice  of  such  appeal  be  not  given  as  required  by  law 
within  a  certain  specified  time,  does  not  in  any  way  apply  to  the  '*  statement  of  the 
grounds  of  appeal."    Regina  v.  The  Recorder  of  Derby,  i.  814. 

6.  Notice  to  the  wrong  court-^Improper  entry — Pauper.  A  notice  of  appeal  fWwn 
an  order  as  to  the  settiement  of  a  pauper,  stated  an  intention  of  appealing  to  tiie 
borough  sessions.  The  parties  appeared  accordingly,  but  the  appeal  was  dismissed,  on 
the  objection  of  the  respondent  that  the  a]^al  lay  to  the  county  sessions.  The  appel- 
lants entered  the  appeal  at  the  county  sessions,  but  the  court  refused  to  hear  it  on  the 
ground  of  want  of  valid  notice.  Held,  that  they  had  decided  rightiy,  as  the  appel- 
lants having  acted  upon  the  notice  as  a  notice  of  appeal  to  the  borough  sessions, 
could  not  afterwards  treat  it  as  a  notice  of  appeal  to  the  county  sessions.  Regina  y* 
The  Justices  of  Salop,  xxix.  121. 

6.  Within  twenty-one  days  after  service  of  an  order  of  removal,  the  appellant 
parish  gave  notice  of  appeal  to  the  borough  sessions,  but  afterwards  entered  and 
respited  their  appeal  at  tiie  county  sessions.  The  respondents  objected  that  the  notice 
of  appeal  was  bad ;  and  the  court  being  of  that  ojunion  dismissed  the  appeal.  Ileld^ 
first,  that  the  notice  was  sufficient,  inasmuch  as  the  erroneous  statement  diat  the 
appeal  would  be  to  the  borough  sessions  might  be  rejected  as  surplusage.  Socondly, 
that  the  court  would  interfere  by  mandamus,  because  it  appeared  that  the  justices  had 
not  decided  as  to  the  reasonableness  of  the  notice,  but  had  treated  the  objection  taken 
to  it  as  necessarily  fatal  in  point  of  law.    Regina  v.  The  Justices  of  Bucks^  xxix.  206. 

y.  Miscellaneous. 

1.  When  courts  have  appellate  jurisdiction.  Appellate  jurisdiction  cannot  be  entei*- 
tained  by  a  court  not  having  authority  to  render  the  judgment  appealed  from.  Thus 
a  recorder  of  a  borough  not  having  power  to  grant  a  license  for  the  sale  of  liqnor, 
cannot  entertain  an  appeal  from  the  decision  of  an  inferior  court  upon  a  question  of  the 
granting  of  a  license.    Regina  t.  The  Recorder  of  Bristol,  xxviii.  29  K 

2.  Objections  must  be  raised  below.  Upon  an  appeal  the  parties  are  bound  by  the 
case  as  it  is  i^ted  for  the  opinion  of  the  court,  and  cannot  travel  out  of  it.  On 
such  appeal,  only  such  objections  can  be  raised  as  were  taken  in  the  court  below. 
Watson  V.  The  Ambergate,  Sfc.  Railway  Co.  iii.  497.  See,  also,  Turner  v.  Cox,  xxvi. 
72 ;  Cuthbert  v.  Cummin g,  xxx.  604 ;  Yorke  v.  Smith,  ix.  842 ;  Smith  v.  Pincombe, 
X.  50. 

8.  When  party  may  be  heard  on.  A  party  may  be  heard  on  appeal  from  Uie 
decision  of  the  master,  even  though  he  is  in  contempt  for  not  producing  certain 
documents.    Ex  parte  Chadwick,  v.  88. 

4.  Hearing  on  appeal  may  be  had  without  the  original  order  of  removoL  It  is  net 
an  essential  proltminary  to  the  hearing  of  an  appeal  against  an  order  of  removal  thai 
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the  original  order  should  be  in  court     Regina  v.  The  Recorder  of  Manchester^ 

5.  StmbUy  it  is  sufficient  for  the  appellants  to  file  a  copy  of  the  original  order, 
with  the  clerk  of  the  peace  at  the  time  of  entering  the  appeal,  and  give  notice 
to  the  respondents  to  produce  the  original  order ;  and  such  appears  to  be  the  prac- 
tice.   76. 

6.  The  appellate  court  will  look  at  the  direction  of  the  Judge,  The  functions  of  the 
court  of  appeal  are  not  limited  to  answering  the  questions  put  in  the  case,  but  the 
eoort  has  power  to  look  at  the  direction  of  the  judge  set  out  in  the  case,  and  if  that  is 
erroneous,  to  order  a  new  trial.    Stancliffe  v.  Clarke,  ix.  492. 

7.  When  may  be  heard.  Upon  proof  of  notice  of  appeal,  it  may  be  heard  though  no 
oonnsel  appear  for  the  appellee.    PownaU  v.  Hood,  viL  489. 

APPOINTMENT. 

1.  Power  of,  general  or  limited,  M.  B.  by  her  marriage  settlement  asrigned,  among 
odier  things,  certiun  real  estate  in  trust  to  certain  uses,  one  of  which  was  "  to  the  use 
of  th^  child  and  children  of  the  said  M.  B.  by  the  said  J.  C,  or  other  person  or 
persons,  and  for  such  estate,  &c.,  as  the  said  M.  B.  should  by  deed  appoint"  Held, 
tiiat  the  power  of  appointment  could  only  be  exercised  in  favor  of  the  child  or 
diildren  of  M.  B.  by  J.  C.  or  other  after  taken  husband.    Beech  v.  NaU^  iiL  572. 

2.  Power*  of  joint  and  separate.  By  the  settlement  made  on  the  marriage  of  A  and 
B,  certain  real  estates  were  conveyed  to  trustees  upon  trust  to  pay  the  rents  to  A  for 
life,  and  after  his  death,  to  B  for  life,  and  after  the  death  of  A  and  B  upon  trust  for 
pueh  one  or  more  of  the  children  of  the  marriage,  as  A  and  B  should  by  deed  jointly 
appoint ;  and,  in  case  of  the  death  of  A  in  the  lifetime  of  B,  before  any  such  appoint- 
ment idioald  be  made,  as  B  by  deed  should  appoint  A  and  B  jointly  appointed  two 
fimrths  of  the  estate  to  two  of  their  children.  A  died,  and  B  appointed  the  other  two 
Ibortha  to  two  other  of  the  children,  and  it  was  held  that  the  appointments  made  by 
B  were  valid.    In  re  Simpson's  Settlement,  vi.  58. 

8.  TestamerUarg — Power  to  he  exercised  during  coverture.  By  a  marriage  settle- 
ment proTision  is  made  for  an  intended  wife  for  life ;  and  after  her  decease,  in  trust 
for  soch  persons  and  in  such  manner  as  she,  '*  in  and  by  her.  last  will  and  testament, 
or  instrument  testamentary,  or  in  the  nature  of  a  will,  in  writing,  to  be  signed  and 
publi^ed  by  4ier  in  the  presence  of  three  or  more  credible  witnesses,  upon  testamen- 
tary considerations  only,  during  her  intended  coverture  should  direct  or  appoint" 
Held,  that  the  words  *'  during  her  intended  coverture  "  applied  to  the  whole  clause, 
and  that  an  appointment  made  by  the  wife  after  the  death  of  the  husbiand  was  an 
invalid  execution  of  the  power.    Holliday  v.    Overton,  xiii.  302. 

4.  Defective,  to  he  aided  in  equity — Husband  and  wife — Escheat,  By  a  marriage 
settlement  in  1815,  funds,  &c.,  were  settled  to  the  general  appointment  of  the  wife, 
during  the  joint  lives  of  herself  and  her  husband ;  and  subject  to  this  power,  to  the 
sqiarate  use  of  the  wife  for  life,  with  remainders  over.  The  same  year  of  the  marriage 
die  husband  ma^  a  will,  giving  all  his  property  to  his  wife  and  making  her  sole 
execntrix.  After  the  marriage  the  wife  executed  several  powers  of  attorney  to  enable 
her  bankers  to  sell  various  parts  of  the  funds ;  the  proceeds  were  paid  into  the  hus- 
band's name.  The  current  expenses  of  the  &mily  were  paid  from  the  wife's  separate 
estate.  With  the  proceeds  of  the  sale  of  the  wife's  funds  many  debts  were  paid  and 
some  8,000/.  were  in  1821,  standing  in  the  name  of  the  husband,  invested  in  different 
stock.  In  1826,  the  husband  purchased  an  estate,  at  the  request  of  the  wife,  and  the 
purchase  was  taken  in  the  name  of  the  husband  alone  in  fee.  Previous  to  this  he  had 
•Oowed  a  legacy  of  money  to  pass  into  the  hands  of  the  wife.  In  1844,  the  husband 
iSed  intestate,  except  so  for  as  the  will  of  1815  extended,  which  did  not  pass  the  after 
porchaied  estate ;  he  had  no  heir  at  law.  The  trustees  of  the  settlement  had  never 
aeled,  hot  after  the  death  of  the  survivor,  the  personal  representative  of  the  last  sur- 
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dving  tnigtee  brotight  this  biU  to  establish  a  lien  on  the  lands  for  the  amount  of  liio 
purchase-money,  and  it  was  held:  First,  that  there  had  been  no  such  laches  as  to 
deprive  the  plaintiff  of  his  right  to  sue ;  on  the  contraiy,  he  was  bound  to  sue. 
Secondly,  that  the  power  of  appcnntment  was  not  well  exercised  by  Lady  W.,  in  the 
powers  of  attorney,  nor  by  the  assignments  of  mortgage.  Thirdly,  that  there  was  not 
a  defective  power  of  appointment  which  a  court  of  equity  would  aid,  so  far  as  related 
to  the  moneys  invested  in  land.  Fourthly,  that  there  was  a  defective  appointment 
which  a  court  of  equity  would  aid,  so  far  as  respected  the  sums  of  money  expended  by 
Sir  J.  W.  and  Lady  W.,  in  keeping  up  their  establishment,  which  was  beyond  their 
annual  income.  Fiflhly,  that  the  lands  are  subject  to  the  lien  of  the  trustee,  to  the 
bbove  extent,  in  the  hands  of  ,the  lord  claiming  escheat  Lady  W.,  surviving  her 
husband,  had  formally  exercised  her  power  of  appointment  in  favor  of  £.,  whom  she 
also  made  her  executrix.  £  died,  leaving  B.  her  executor.  Heldf  sixthly,  that  B  was 
a  necessary  party  to  the  suit    Hughes  v.  Wells,  xiii.  389. 

6.  By  wife,  of  her  p^tsonal  property — What  passes.  An  asragnment  by  a  wife  in 
her  marriage  settlement  of  all  her  personal  property,  and  all  to  which  she  or  her  hus- 
band in  her  right  should  be  entitled,  does  not  amount  to  a  covenant  to  exercise  a 
general  power  of  appointment  in  her  own  favor ;  and  property  over  which  she  after» 
wards  acquired  a  general  power  of  appointment,  is  not  property  within  the  meaning 
of  the  parties,  and  consequently  does  not  pass  under  the  assignment  In  such  case^ 
the  appointment  by  the  wife,  of  a  gross  sum,  and  also  an  annuity,  to  herself,  reserving 
a  power  of  revocation  and  new  appmntment,  is  a  good  exercise  of  such  power ;  and 
under  such  appointment  the  gross  sum  made  payable  absolutely  to  her  is  irrevocably 
bound,  and  is  subject  to  the  trusts  of  the  sctdement,  but  the  annuity  is  not  Ewcert  ▼. 
Etoart,  XXI,  192. 

6.  By  deed  or  mil — Revocation  and  new  appointment,  A  B  having  a  power  under 
a  settlement  to  appoint  an  estate  in  fee  by  deed  or  will,  executed  the  power  by  deed 
in  1830,  and  appointed  the  estate  to  certain  uses,  amounting  to  a  disposition  of  the  fee^ 
but  reserving  to  herself  a  power  of  revocation  and  new  appointment  by  deed.  By  a 
vubsequent  deed  of  1833,  she  revoked  tlie  uses  limited  by  die  last  deed,  and  appointed 
new  uses,  again  reserving  a  power  of  revocation  and  new  appointment  by  deed.  She 
4hen  executed  a  third  instrument^  in  1835,  of  a  similar  nature,  revoking  the  uses 
limited  by  the  deed  of  1833,  appointing  now  uses,  and  reserving  a  power  of  revocation 
and  new  appointment  by  deed.  She  afterwards  executed  a  fourth  deed  in  1836,  by 
which  she  revoked  the  uses  limited  by  the  third  deed,  but  did  not  go  on  to  exercise 
^e  power  of  new  appointment.  She  then  made  her  wiU,  which  purported  to  be  aa 
execution  of  the  power  given  her  by  the  original  settlement  Held,  that  from  the 
time  of  the  execution  of  the  deed  of  1830,  the  original  power  of  appointment  by  deed 
0r  will,  which  was  created  by  the  settlement,  was  at  an  end  and  incapable  of  being 
exercised,  and  that  the  appointment  purported  to  be  made  by  the  will,  was  not  a 
valid  disposition  in  fee-simple  of  the  estate.  Evans  v.  Evans,  xxi.  475.  Decisioii 
1«versed,  see  Evans  v.  Evans,  xxxi.  366. 

7,  0/  a  moiety  of  a  fund,  F.  H.  had  a  power  to  appoint  a  certain  sum  to  her 
idaughters  "after  the  decease  of  herself  and  her  husband.  Upon  the  marriage  of  her 
tlaughter  6.  she  appointed  a  moiety  of  the  fund  to  her,  or  her  husband  in  her  right,  to 
the  end  that  on  the  decease  of  ihe  tenants  lor  life,  it  might  be  paid  to  her  husband, 
Us  executors,  administrators,  or  assigns,  to  and  for  his  and  their  own  use  and  benefit 
No  Appointment  was  made  of  the  other  moiety  of  the  fund.  Hdd,  that  there  was  a 
valid  appointment  of  one  moiety  of  the  fund ;  that  the  remaining  moiety  was  unap- 
pointed,  and  was  divisible  bet^ween  6.  and  her  sister.     WombweU  v.  HanroU,  vii.  61. 

%,  Conditional,  The  condition  in  a  deed  of  appointment,  that  if  the  appointee 
idiall,  at  the  request  of  other  parties,  convey  certain  otiier  estates  to  B,  then  the 
appointee  shall  receive  the  benefit  of  the  appointment,  is  a  valid  one.  Strmid  v. 
Norman,  xxiii.  145^ 
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9.  Time.  If  no  limited  time  is  mentioned  in  which  such  request  shall  bo  made, 
then  the  limit  of  time  may  be  inferred  from  the  settlement,  or  other  documents,  which 
conferred  the  power  of  appointment,  or  frotn  the  circumstances  of  the  case.    lb. 

10.  Of  fund  among  children — Construction  of  power.  If,  bj  the  terms  of  a  settle- 
Bient,  a  power  be  giren  to  the  donee  to  transfer  the  estate  to  his  child  or  children,  at 
such  age,  or  ages,  and  in  such  shares  and  proportions,  if  more  than  one,  as  he  should 
appoint,  then  the  donee  has  full  power  to  give  the  estate  to  any  one  of  the  children, 
to  the  exclusion  of  the  others,  and  the  estate  may  vest  in  the  child  or  children  in 
his  or  their  infancy.    Fearon  v.  De^nisay,  xi.  157. 

11.  Of  executors  and  administrators.  R.  M.  settled  moneys  to  become  payable  on 
policies  of  insurance  upon  his  life  upon  trust  for  B.  M.  his  wife,  for  life ;  after  her 
decease,  upon  trust  for  his  appointees ;  in  default  of  appointment,  in  trust  for  the 
children  of  the  marriage;  and  appointed  his  executors  and  administrators.  Held^ 
reversng  the  decision  of  the  Vice-chancellor,  that  the  effect  of  the  appointment  was 
lo  make  the  property  a  part  of  the  personal  estate  of  R.  M.,  subject  to  the  life  interest 
of  B.  If. ;  and  that  neither  the  next  of  kin  of  R.  M.  were  designated  by  the  appoint- 
BKnt,  nor  were  the  executors  or  administrators  to  take  beneficially.    Mackenzie  v. 

xe,  viiL  67. 
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1.  Binding  of  voluntary  and  by  parish  officers.  The  necessity  for  stating  in  the 
iftdentnre  thai  a  child  apprenticed  to  a  chimney-sweeper  is  above  eight  years  of  age, 
and  diat  the  consent  of  two  justices  has  been  obtained,  according  to  the  28  Geo.  UL 
e.  48,  applies  only  to  bindings  of  poor  children  by  parish  officers,  and  not  to  a  voluntary 
binding  of  himself  by  a  child  provided  he  is,  in  fact,  above  eight  years  of  age.  Regina 
T.  The  Inhabitants  ofEpsom^  xxx.  247. 

8.  Jurisdiction  of  justices  in  binding  apprentices.  The  allowance  of  justices  to 
■a  indenture  for  binding  a  parish  apprentice  under  the  48  Eliz.  c.  2,  is  a  judicial 
act,  and  it  most  appear  on  the  face  of  the  allowance  that  the  justices  were  at  the 
time  of  granting  it  acting  within  their  jurisdiction.  Staverton  v.  Ashburton^  xxix. 
181. 

8.  So  too  an  order  of  justices  for  binding  an  apprentice  under  56  Gea  m.  c.  139. 
Begina  r.  The  Parish  of  St.  George,  Bloomsbury,  xxviii.  SCO. 

4.  Parish,  indenture  for  binding.  By  the  3  &  4  WilL  IV.  c.  €3,  indentures  for 
binding  parish  apprentices  within  any  city,  &c.,  are  to  be  allowed  by  two  justices,  one 
acting  on  behalf  of  the  county,  and  the  other  on  behalf  of  the  city,  &c.,  within  which 
Ike  child  is  bound.  By  the  2  &  8  Vict  c.  71,  a  single  police  magistrate  sitting  at  a  police 
Mart  may  do  any  act  directed  to  be  done  by  more  than  one  justice.  HeUl,  that 
under  that  act  an  indenture  of  apprenticeship,  under  the  act  first  mentioned,  was 
jnoperly  allowed  by  a  single  police  magistrate.  Regina  v.  The  Parish  of  St.  George^ 
BUlomsbury,  it.  802. 

5.  Validity  of  indenture.  The  regulations  of  the  Poor-law  Commissioners  for 
ngulating  the  binding  of  parish  apprentices,  are  merely  directory,  and  an  omission  to 
comply  with  them  would  not  afiecC  the  validity  of  an  indenture ;  and  the  certificate 
of  a  magistrate  affords  a  presumption  that  the  rules  have  been  properly  complied  with. 
Begina  r.  The  Inhabitants  of  St.  Mary  Magdalen,  xxiv.  161. 

&  Desertion  of  apprentice.  "By  indenture  of  apprenticeship,  an  infant  put  himself 
■^»rentice  to  a  person  described  as  "  an  auctioneer,  appraiser,  and  corn-factor,"  to 
learn  his  art  and  with  him  to  serve  "  for  a  specified  period.  The  father  was  party  to 
the  indenture,  and  entered  into  the  usual  covenants  for  performance  by  the  appren- 
tice. Held,  that  the  master's  having,  during  the  apprenticeship,  relinquished  the 
trade  of  com-ftctor,  was  an  answer  to  an  action  of  covenant  brought  by  him  against 
te  iatber  for  a  desertion  by  the  i^prentice ;  though  the  father  liad  by  parol  con- 
muM  to  ilM  discontinQanca  of  that  trade,  and  allowed  the  son  to  serve  after  it 
SlUn  Y.  Topp,  It.  412. 
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AKBITRATION. 

T.   AGREEMENT   TO   REFER. 
II.   WHAT   MAY   BE   REFERRED. 

in.  arbitrators;  appointment,  duties,  and  liabilities  of. 
lY.  enlarging  time  for  making  award. 
Y.  reference  back  to  arbitrator. 
VI.  award  ;  requisites,  and  validity  of. 

VII.    SETTING   ASIDE   AWARD.  j 

Vni.   ENFORCING   AWARD.  ; 

IX.   COSTS. 

I.  Agreement  to  refer, 

1.  Agreement  to  refer  made  a  rule  of  court.  Where  an  order  of  reference  of  an 
inferior  court  of  record,  made  by  consent  of  the  parties,  contained  a  clause  that  the 
order  might,  at  the  option  of  either  party,  be  made  a  rule  of  her  Majesty's  Court  of 
Queen's  Bench,  under  the  stat  9  &  10  WilL  IIL  c.  15,  it  was  held,  that,  as  an  agree* 
ment  of  reference  between  the  parties,  it  might  be  made  a  rule  of  court  Harlow  y. 
Winstanleyy  iii.  492. 

2.  Consent  of  parties  to  an  agreement  to  refer.  An  action  and  a  chancery  suit  were, 
with  the  consent  of  the  parties,  referred,  at  Nisi  PriuSy  to  arbitration.  A  party  to 
the  suit  was  not  a  party  to  the  action,  but  nothing  was  said,  when  the  suit  was  referred, 
as  to  obtaining  his  consent  to  the  reference.  His  refusal  afterwards  to  concur  therein 
was  held  to  be  no  reason  for  rescinding  the  order  of  reference.  Wilson  v.  MorreU^ 
xxix.  845. 

8.  Two  actions — Order  of  reference.  Where  a  plaintiff*,  having  brought  two  simi- 
lar actions,  one  in  his  own  right,  and  another  as  agent  for  another  party,  agidnst  the 
same  defendant,  agrees  with  the  defendant  to  refer  both  actions  to  arbitrators,  the 
agreement  to  refer  both  actions  does  away  with  the  formal  objection  that  the  order  of 
reference  does  not  sufficiently  make  it  appear  that  both  causes  have  been  referred,  as 
also  the  objection  that  the  party  for  whom  the  plaintiff  has  sued  as  agent  has  given  no 
consent  thereto.    Hancock  v.  Reede,  vi.  868. 

4.  Revocation  of  appointment — Jurisdiction  of  courU  The  defendant  appointed  the 
plaintiff  auditor  of  his  estates  at  a  yearly  salary,  during  so  long  as  he  should  hold  the 
office ;  and,  in  case  the  defendant  should  revoke  the  appointment  without  adequate 
and  just  cause,  he  was  to  pay  him  a  retiring  pension  of  1,000Z.  a  year;  and  it  was  pro- 
vided that  the  adequacy  and  justice  of  the  cause  should  be  determined  by  J.  W.  Held^ 
that  the  defendant  had  no  power  of  disnussing  the  plaintiff  without  giving  him  a  right 
to  the  pension  of  1,000/.  a  year,  until  he,  the  defendant,  had  previously  ascertiuned  by 
a  reference  to  J.  W.  that  he  had  adequate  and  just  cause  to  revoke  the  appointment. 
Lowndes  v.  The  Earl  of  Stamford,  xiv.  23. 

5.  Ouster  of  jurisdiction.  Held,  also,  that  the  jurisdiction  of  the  court  to  enforce 
payment  of  the  retiring  pension  was  not  ousted.    Ibl 

6.  Legality  and  construction  of  agreement  to  refer,  A  contract  was  made  for  a  cargo 
of  wheat,  with  a  proviso  that  any  difference  arising  under  the  contract  should  be 
referred  to  arbitrators.  The  cargo  on  arrival  proved  smaller  than  stipulated ;  plaintiff 
claimed  damages,  and  a  reference.  Held,  that  the  stipulation  in  the  contract  was  lawful ; 
that  the  difference  was  one  arising  under  the  contract,  and  tiiat  an  action  would  lie  for 
the  refusal  to  refer.    Livingston  v.  RaUi,  xxx.  279. 

7.  Specific  performance  of  A  court  of  equity  will  not  enforce  an  agreement  to 
refer  to  arbitration.     The  South  Wales  Railway  Co,  v.  Wythes,  xxxL  226. 

8.  Practice  in  drawing  up  rule  of  reference.  On  showing  cause  against  a  rule  it 
was  agreed  by  indorsements  on  the  counsels'  briefe,  that  the  matters  should  be  referred 
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to  a  buTtster,  irbo  should  be  at  Iibert;f  to  certify  -what  role,  if  anj,  should  be  drawn 
up.  The  arbitrator  certified  that  a  role  should  be  drawn  up  in  certain  terms.  The 
tout  thereupon  pennitted  a  rule  of  reference  to  be  drawn  up  in  the  terms  of  the  in- 
dorsements, aad  then  a  second  rule  pursuant  to  tlie  certificate  of  the  barrister.  Brar^ 
i§n  T.  Smiik^  xz.  99. 

9.  Farms  reqwtke  to  validUy  of.  Where  parties  agree  to  refer  a  question  of  disputed 
eoBipensalion  for  land  required  hy  a  railway  company,  and  the  secretary,  cm  behalf  of 
the  company,  signs  the  appointment  of  the  arbitrator,  an  award  made  under  such  sub- 
Bisnon  is  valid,  although  all  the  previous  forms  imposed  by  the  statute  have  not  been 
eonplied  with,  those  forms  being  necessary  only  in  the  case  of  a  compulsor}'  arbitration. 
CoUint  V.  The  South  Staffordshire  RaUway  Co.  zii.  565. 

n.    What  ^nay  he  referred, 

1.  Disputes  as  to  amount.  Where  a  statute  requires  that  "  disputes  as  to  amount  * 
ihaU  be  settled  by  arbitration,  as  provided  in  the  statute,  it  does  not  include  cases 
iriiere  the  parties  made  liable  under  certain  circumstances,  dispute  that  they  are  liable 
it  all,  and  an  award  made  in  such  a  case  is  invalid.  Regina  v.  The  Metropolitan  Com- 
missioners of  SewerSf  xviiL  213. 

S.  Submission  by  bankrupt.  Where  a  bankrupt  submitted  matters  to  arbitration 
which  had  passed  to  his  assignees,  and  the  arbitrator  awarded  that  the  bankrupt  should 
pay  the  costs  of  the  award,  it  was  held^  that  the  submission  was  not  void ;  and  the  court 
made  absolute  a  rule  upon  the  bankrupt  to  pay.    In  re  MUnes,  xxviii.  862. 

9.  To  what  questions  stcUute  applies.  The  provisions  as  to  arbitration  contained  in 
the  S7th  section  of  the  act  10  Grea  IV.  c.  56,  and  which  are  incorporated  into  the  act 
9  &  7  WilL  rV.  c.  82,  do  not  apply  to  questions  such  as  those  raised  on  a  claim,  the 
determination  of  which  depends  partiy  on  the  construction  of  the  rules  of  a  society 
tad  partly  on  the  meaning  of  a  mortgage  deed  and  the  mode  of  giving  effect  to  it 
Fleming  ▼.  Self  xxviL  491. 

4.  The  master  of  the  grammar  school  of  G.,  the  governors  of  which  were  seised  in 
fee  of  the  school,  the  schoolhouse  and  prembcs,  and  had  power  to  elect  and  remove 
the  master  as  <^n  as,  according  to  their  discretion,  they  might  see  necessary  and 
convenient,  has  no  greater  interest  in  such  premises  than  as  tenant  for  a  year,  or  from 
year  to  year ;  and  any  claim  which  he  may  have  against  a  railway  company,  for  com- 
penation  lor  the  taking  of  a  part  of  the  premises  by  such  company,  must  be  enforced 
under  the  121st  section  of  stat  8  &  9  Vict  c.  18,  his  interest  in  the  premises  not  en- 
titling him  to  proceed  by  arbitration,  under  sect.  121  of  that  act  Reyina  v.  The 
Mandkester^  j*c  Railway  Co.  xxix.  180. 

m.  Arbilraiors  ;  Appointment,  Duties,  and  Liabilities  of. 

1.  Appointing  umpire  hy  lot.  An  umpire  may  be  appointed  by  lot,  if  the  parties  to 
tibe  reference  assent  to  such  a  mode  of  election.     Taylor  v.  Backhouse^  ii.  184. 

2.  Vedidity  of  appointment  of,  A  local  inclosure  act,  which  provided  for  the  appoint- 
nent  of  commissioners  and  the  allotment  of  lands,  pdinted  out  a  mode  for  the  dection 
of  a  new  commissioner  in  case  of  the  dcatJi  of  J.  C.  An  award  made  after  J.  C.'s 
death,  by  a  person  who  had  acted  in  the  same  capacity,  was  held  sufficient  without 
proof  of  his  having  been  appointed  in  the  mode  specified  by  the  act  Doe  d.  Roberts 
T.  Mosiyn,  xi.  504. 

9.  Jf  more  Utan  one  arbitrator.  Where  a  submission  to  arbitration  requires  that 
the  award  shall  be  made  by  more  than  one  arbitrator,  the  award  must  be  the  joint  act 
•f  the  arbitrators,  and  executed  in  the  presence  of  each  other.  Wade  v.  Dowling, 
nviu.  104 ;  Peterson  t.  Ayre^  xxx.  585. 

4.  Notice  to  petrties.  A  usage  for  arbitrators  appointed  to  determine,  as  between 
9aljpang  and  incoming  tenants  of  a  &rm,  the  value  of  the  away-gmng  crop  and  the 
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deductions  for  want  of  repairs,  to  make  their  award,  on  inspectioti  of  the  crops  and 
premises,  without  notice  to  the  parties  and  without  evidence,  may  be  good ;  but  no 
usage  can  justify  the  arbitrators  in  hearing  one  party  and  his  witnesses  only,  in  the 
absence  of  and  without  notice  to  the  other  party.     Oswald  v.  Grey,  xxix.  85. 

5.  Remission  ofatoard — New  award.  By  the  terms  of  an  arbitration  ihe  costs  of 
the  reference  and  award  were  in  the  arbitrator's  discretion,  and  there  was  also  a  clause 
empowering  the  court,  in  the  event  of  application  to  them,  to  send  the  matters  referred, 
or  any  of  them,  back  to  the  arbitrator,  for  reconsideration.  The  original  award,  after 
deciding  all  matters  in  difference,  added,  that  for  the  better  defining  the  height  of  the 
weir  such  permanent  marics  should  be  placed  as  B.  should  direct  This  direction 
being  held  bad  as  a  delegation  of  authority,  the  court  remitted  the  award  to  the  arln- 
trator  for  the  purpose  of  reconsidering  the  prospective  directions  that  should  be  given 
for  defining  the  depth  at  which  the  defendant  might  mountain  his  weir.  The  arbitrator, 
^thout  calling  the  parties  before  him,  made  a  new  award,  repeating  verbatim  the  terms 
of  the  old  award,  as  to  all  matters,  except  as  to  the  prospective  directions.  Held,  that 
the  arbitrator  had  adopted  a  proper  course  in  making  a  new  award ;  repeating  the  <Ad 
adjudication  as  to  the  matters  not  sent  back  to  him,  and  that  it  was  not  necessary  for 
the  arbitrator  to  give  the  parties  an  opportunity  of  being  heard  before  him,  either  with 
respect  to  the  prospective  directions,  or  the  costs  of  the  second  reference  and  award, 
as  incidental  thereto.  Johnson  ▼.  Latham,  iv.  203.  As  to  the  examination  of  witnesses, 
see  also  Eads  v.  Williams,  xxxi.  208. 

6.  Employing  person  to  draw  up  the  award.  Semhle,  that  a  lay  arbitrator  may  em- 
ploy a  professional  person  to  prepare  his  award ;  per  Maule,  J.,  that  he  ought  to  do  so. 
But  where  a  separate  charge  was  made  for  an  attorney's  costs  of  preparing  the  awaid, 
the  arbitrator  having  charged  a  sufficient  sum  for  the  award,  it  was  held,  that  the  master 
was  right  in  disallowing  the  amount  of  the  attorney's  bill  in  the  costs.  Galloway  v. 
Keyworth,  xxvi.  360. 

7.  The  attorney  of  one  of  the  parties  may  be  employed  by  an  arbitrator  to  draw  up 
the  award.    Behren  v.  Bremer,  xxx.  490. 

8.  Acdon  against  arbitrator.  Quasre,  whether  an  action  will  lie  against  an  arbitra- 
tor for  any  thing  done  by  him  while  acting  strictly  in  that  capacity  ?  Jenkins  v.  Betham^ 
xxix.  283. 

9.  Claim  against  railway  company.  Where  a  party  has  proceeded  to  have  the 
amount  of  his  claim  for  compensation  against  a  railway  company  settled  by  arbitration, 
in  accordance  with  the  proviaons  of  the  Lands  Clauses  Act,  the  arbitrator  is  bound  to 
make  his  award  within  three  months  of  the  time  when  the  matter  is  referred  to  him  for 
arbitration.  Evans  v.  The  Lancashire  ^c.  Railway  Co.  xviii.  425.  As  to  the  declaration 
by  arbitrator  in  such  case,  see  Davies  v.  The  South  Staffordshire  Railway  Co.  ix.  276. 

IV.  Enlarging  Time  for  making  Award, 

1.  Reference  back,  and  enlargement  as  affected  by  delay.  The  court  will  not  refer 
matters  back  to  an  arbitrator,  or  enlarge  the  time  for  his  making  an  award,  where 
there  has  been  a  long  delay  (e.  g.  three  years)  since  the  last  step  was  taken  upon  the 
award,  and  such  delay  is  not  satisfactorily  explained,  because  the  position  of  the 
parties  may  be  altered,  and  they  may  be  imable  to  produce  their  witnesses.  Doe  d. 
Maynes  v.  Cannew,  xvi.  136. 

2.  Enlargement  of.  An  arbitrator  may  enlarge  the  time  for  making  an  award,  if 
the  power  Chus  to  enlarge  can  in  any  way  be  inferred  from  the  agreement  to  refer. 
Kirk  V.  Unwin,  vi.  477. 

3.  The  power  of  the  court  to  enlarge  the  time  for  making  an  award  under  3  &  4 
Will  IV.  c.  42,  s.  39,  extends  to  cases  where  the  arbitrator  had  power  to  enlarge,  but 
refused  or  neglected  to  exercise  it  Where  one  party  has  died,  the  court  will  seldom 
enlarge.    Edwards  v.  Davies,  xxv.  229. 
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4.  Hie  power  given  by  statute  to  the  court  or  a  judge  to  enlarge  the  term  for  the 
making  of  an  award  by  an  arbitrator  may  be  exercised  afler  the  arbitrator  has  made 
his  award ;  and  a  rule  nisi  for  such  enlargement,  or  for  remitting  the  matters  back  to 
the  arbitrator,  or  for  entering  judgment  after  the  award,  need  not,  in  terms,  be  drawn 
op  **  upon  reading  the  rule  of  court  making  the  submission  in  the  cause  a  rule  of 
court,"  if  it  sufficiently  appear  by  the  affidavits  that  the  submission  has  been  made  a 
role  of  court    Brown  v.  CoUyer^  vL  239. 

5.  Practice  respecting  enlargement.  Arbitrators  were  to  award  by  the  25th  of  June, 
with  liberty  to  them  to  enlarge  their  time,  but  not  to  exceed  ihe  31st  of  August ;  if  they 
did  not  award  within  the  time  limited  for  them,  the  matters  were  to  be  determined  by 
an  umpire,  chosen  by  them,  who  was  to  make  his  award  within  two  months  from  his 
appointment,  with  liberty  to  him  to  enlarge  his  time,  but  not  exceeding  another  two 
months.  On  the  20th  of  April,  the  arbitrators  appointed  an  umpire,  and  in  the  appoint- 
ment stated  that  his  duties  should  commence  officially  on  the  1st  of  September,  and 
lixRild  terminate  before  the  first  of  January  following.  The  arbitrators  could  not  agree 
on  an  award.  The  umpire  did  not  enlarge  his  time,  and  the  31st  of  October  passed. 
The  court,  without  deciding  as  to  the  validity  or  effect  of  the  umpire's  appointment, 
panted  a  rule  enlarging  the  time  of  the  umpire  for  making  the  award  until  the  end 
of  December.    In  re  Johnson,  xxviii.  278. 

6.  A  cause  was  referred  to  arbitration,  after  which  both  parties  having  delayed 
proceeding  with  the  reference,  and  the  arbitrator  having  omitted  to  enlarge  the  time 
hr  making  his  award,  the  court  refused,  under  the  3  &  4  Will  IV.  c.  42,  s.  39,  to 
enlaige  the  time,  the  defendant  refusing  his  consent  to  such  enlargement.  Andretos 
T.  Eaion^  vilL  561. 

V.  Reference  bach  to  Arbitrator. 

1.  Agreement  that  atcard  may  be  sent  back  to  arbitrator.  The  submission  contained 
tiie  usual  clauses,  that  **  if  either  party,  by  affected  delay  or  otherwise,  should  wilfully 
delay  or  otherwise  wilfully  prevent  the  arbitrator  from  making  the  award,  he  should 
pay  costs.  And  in  case  of  either  party  disputing  the  validity  of  the  award,  and 
moving  the  court  to  set  aside  the  same,  the  court  should  have  power  to  remit  the 
maUter  referred  to  the  arbitrator."  Held,  that  the  award,  if  invalid,  might  be  remitted 
hack  on  the  application  of  the  defendant,  and  that  the  clause  in  question  was  not 
coufined  to  cases  in  which  the  court  might  exercise  the  power  adversely  to  the  party 
seeking  to  impeach  the  award.    Bradley  v.  Phelps,  xi.  595. 

2.  Specific  finding  on  several  claims.  To  a  declaration  containing  a  single  count 
for  work  and  labor,  board  and  lodging,  &c.,  the  defendant  pleaded  never  indebted 
and  a  set-off.  The  cause  was  referred.  The  arbitrator  certified  that  a  verdict  should 
be  entered  on  the  first  issue  for  the  plaintiff,  and  on  the  second  for  the  defendant 
He  afterwards  stated  tliat  he  considered  that  the  plaintiff  had  made  out  no  claim 
against  the  defendant,  except  for  board  and  lodging.  The  court,  under  a  power  to 
that  effect,  remitted  the  matters  to  the  arbitrator  to  certify  specifically  upon  each  of 
the  claims  in  the  declaration ;  and  as  to  what  sum  (if  any)  he  found  to  be  due  from 
the  defendant  to  the  plaintiff  in  respect  of  either  of  such  claims.  Gore  v.  Baker^ 
xxix.  108. 

VI.  Award;  Requisites^  and  Validity  of. 

1.  Awarding  contrary  to  arbitrator^  convictions.  Where  it  was  agreed  in  a  colliery 
lease,  that  certain  persons  should  act  as  arbitrators  to  decide  upon  the  **  value  of  the 
nines  and  minerals,"  and  what  amount  should  be  paid  by  the  lessees,  and  one  of  the 
artKtratora  stated  the  value  of  the  nunes  contrary  to  his  tfwn  convictions,  and  the 
ksMes  objected  to  the  award  as  invalid,  and  deserted  the  mines,  three  years  after 
iriudi  desertioii  the  lenon  filed  a  bill  for  specific  performance,  it  was  held,  1.  That  the 
award  was  inTaUd  by  zeason  of  one  of  the  arfaitratorB  awarding  contrary  to  his 
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convictions.  2.  That  the  delay  in  fiHng  the  IhII  was  fatal.  Bat  iembUj  that  lite  ftct 
that  the  arbitrators  did  not  examine  witnesses  as  to  the  yalae,  or  that  they  had  asked 
the  opinion  of  a  person  whom  they  had  previously  named  as  umpire  would  not  have 
rendered  the  awajrd  invalid.    Eads  v.  WUUanUj  xxxi.  203. 

2.  Joint  and  several  differences.  Where  all  differences  between  A  on  the  one  side, 
and  B  and  C  on  the  other,  are  referred,  the  arbitrator  may  award  as  to  differences 
which  A  has  with  B  or  G  severally  as  well  as  those  which  he  has  with  them  jointly. 
Adcock  V.  Wood^  vL  570. 

3.  Mutual  claims  of  parties  arising  out  of  same  contracL  It  is  no  excess  of  jurisdic- 
tion if  an  arbitrator  disposes  of  the  mutual  claims  of  parties,  those  claims  all  arising 
out  of  the  same  contract  with  respect  to  which  the  order  of  reference  was  made. 
Hancock  V.  Reede,  vL  368. 

4.  Invalid  direction  in.  Where  an  arbitrator  having  power,  but  not  being  bound 
by  the  terms  of  the  submis^on.  to  direct  as  to  a  particular  matter,  gives  a  direction 
which  is  invalid,  the  whole  award  is  not  thereby  vitiated,  but  such  invalid  direction 
may  be  treated  as  surplusage.    Nicholls  v.  Jones,  v.  458. 

5.  Recital  of  illegal  provision  iri  the  submission.  It  is  no  objection  to  an  award  that 
it  recites  a  clause  in  the  submission  which  provides  that  documents  shall  be  admitted 
in  evidence  without  a  stamp,  it  not  appearing  that  the  arbitrator  admitted  in  evidence 
any  unstamped  documents.    PhiUips  v.  Higgins,  v.  295. 

6.  Bad  for  excess — Deed  of  indemnity.  General  words  in  a  release  are  limited  by 
the  recitals.  Therefore,  where  an  arbitrator,  having  power  to  settie  deeds  of  indenn 
nity,  with  respect  to  the  purchase  of  a  rectory  and  tithes,  setUed  a  deed  reciting  thai 
A  was  to  indemnify  B  in  respect  of  that  purchase,  and  the  release  in  the  deed  con- 
tained general  words  of  indemnity  with  respect  to  all  acts  to  be  done  in  respect  of 
the  premises,  it  was  held,  that  the  award  was  not  bad  for  excess,  on  account  of  the  large- 
ness of  the  indemnity ;  but  that  the  indenmity  must  be  taken  to  be  in  respect  of  lawful 
acts  done  in  carrying  out  the  recited  provisions.    Bluck  v.  Boyes,  xxiL  503. 

7.  Valid  direction  in — Construction  of.  Where  an  arbitrator  directed  A  to  sigiiy 
seal,  and  deliver  a  deed  *^ forthwith"  to  B,  though  it  appeared  on  the  face  of  the 
award  that  the  execution  of  that  deed  was  to  depend  upon  the  prior  execution  of 
another,  it  was  held,  that  the  award  was  not  bad ;  the  word  ^  forthwith,**  meaning  as 
soon  as  B  should  be  in  a  condition  to  call  upon  A  to  execute,    lb. 

8.  Construction  of.  An  action  of  ejectment  being  referred  by  the -order  of  a  judge 
to  an  arbitrator,  the  latter,  afler  reading  the  order  of  reference,  awarded  as  follows: 
"  I  award  and  determine  that  the  verdict  in  the  said  cause  be  entered  for  the  lessors 
of  the  plaintiff."  Held,  in  an  action  by  the  lessors  of  the  plsuntiff,  against  the  defend* 
ant,  to  recover  the  costs,  that  the  arbitrator  must  be  understood  to  have  finally  deter- 
mined the  cause  in  favor  of  the  plaintiffs.    Law  v.  Blackburrow,  xxiv.  312. 

9.  Setting  aside  award  for  mistake  of  party.  Where  parties  agree  that  an  arbitrator 
may  award  a  money  compensation  for  damage,  or  instead  thereof  actual  repsurs  of  the 
damage  done,  the  court  will  not  set  aside  the  award,  because  one  of  the  parties 
supposing  that  the  arbitrator  is  to  award  only  what  repairs  shall  be  made,  fails  to  give 
evidence  as  to  the  actual  money  value  of  the  repairs,  the  arbitrator  having  awarded  a 
money  compensation.    Newbold  v.  The  East  Lancashire  Railway  Co.  xiv.  608. 

10.  Plan  incorporated  with.  On  a  plan  annexed  to  an  award  and  referred  to 
therein,  there  were  figures  which  referred  to  written  descriptions  at  the  foot  of  the 
plan,  delineating  certain  places.  Without  these  descriptions  the  plan  was  unintelli- 
gible. Held,  that  these  written  descriptions  were  part  of  the  plan  and  incorporated 
with  the  award.    Johnson  v.  Latham,  iv.  203. 

11.  Setting  out  of  pleadings  in.  An  action  on  the  case  for  obstructing  the  plaintiff's 
right  to  the  water  of  a  river  was  one  of  several  matters  referred  to  arbitratbn.  HM, 
that  it  was  not  necessary  to  set  out  the  pleadings  in  the  award,    lb. 

12.  Alternative  award.    The  direction  in  an  award  tiiat  the  defendant  pay  a  certain 
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nm  to  the  plidntiff,  or  Iiis  attorney,  docs  not  yitiate  the  award ;  and  upon  a  role  of 
couit  in  that/orm  under  the  statute,  the  pliuntiff  only,  and  not  the  attorney,  can  issue 
execution.    Hart  t1  FUay,  vL  433. 

13.  Direction  to  pay  money  to  a  stranger,  A  direction  in  an  award  that  one  party 
diaU  pay  money  to  a  stranger  is  good,  if  it  does  not  appear  impossible  that  such  pay- 
ment can  be  for  the  benefit  of  a  party  to  the  award.  Adcock  r.  Wood,  vi.  570.  See, 
also,  In  re  Lamg,  xzir.  849. 

14.  Directum  to  pay  to  one  of  the  arbitrators.  In  a  case  of  arbitration,  an  award, 
directing  A  to  pay  to  one  of  the  arbitrators  the  sum  awarded,  the  same  to  be  imme- 
diately paid  by  said  arbitrator  to  B,  is  a  good  award,  it  sufficiently  appearing  that  ihe 
payment  to  the  arlxtrator  is  for  the  benefit  of  B.     Wood  v.  Adcock,  ix.  524. 

15.  Presumption  in  favor  of  award*  Primd  facie  an  award  is  good,  and  if  a  state  of 
frets  can  be  conceived  by  the  court  which  will  fairly  and  reasonably  make  the  award 
certain,  it  will  be  supported  unless  the  opposite  party  shows  that  he  has  been  misled. 
Per  Jerris,  C.  J.     Wood  v.  Adcock,  xxviii.  328. 

16.  Certainty  of  direction  as  to  payment  of  costs  by  parties.  Where  an  agreement 
of  reference  provided  that  the  arbitrator  should  by  his  award  direct  by  whom,  to 
vhom,  and  in  what  proportions  and  manner  the  costs  of  the  award  should  be  paid, 
and  the  award  directed  the  same  to  be  pidd  by  A,  B,  and  C,  in  equal  proportions,  the 
award  was  held  good,  as  it  sufficiently  indicated  that  each  of  the  three  parties  was  to 
pay  one  third  of  them  to  the  arbitrator.     Young  v.  Bidman,  xs.  256. 

17.  Conclusiveness  of  award.  Where  arbitrators  appointed  under  a  friendly 
societies  act,  have  jurisdiction  of  a  matter  submitted  to  them,  their  award  will  not 
be  set  aside,  though  the  court  might  have  come  to  a  different  conclusion  upon  the 
&ctB,  imlesB  they  are  proved  to  have  acted  corruptly.    Ex  parte  Long,  xxix.  194. 

18.  Award  on  separate  issues.  Where  a  cause,  all  matters  in  difference,  and  all 
the  costs  are  referred  to  an  arbitrator,  it  is  not  necessary  for  him  to  state  in  his  award 
what  proportion  is  referable  to  the  action,  what  to  other  matters  in  difference,  and 
what  to  costs.    Bradley  v.  Phelps,  xi.  595.    See,  alsq,  Humphreys  v.  Pearce,  xiv.  495. 

19.  Certainty  of  award  as  to  several  issues — Specific  directions,  A  cause  contain- 
ing several  counts,  raising  several  issues,  was  referred  to  an  arbitrator,  with  power  to 
Older  fi>r  whom  verdict  should  be  entered — ^he  being  exempted  from  finding  special 
issues,  unless  required  so  to  do.  He  ordered  defendant  to  pay  plaintiff  50^  and  all 
the  costs.  SemUe,  that  the  award  was  good,  as  disposing  of  the  action,  even  without 
calling  in  aid  the  exemption  clause,  which  clearly  sustained  it  But,  the  award  order- 
ing defendant  to  pull  down  certain  encroachments  on  a  yard,  and  to  restore  its  area 
to  the  form  and  dimensions  which  it  appeared  by  the  evidence  to  have  had  when 
defendaat^s  tenancy  began,  it  was  held,  bad  for  uncertainty.  Kendal  v.  Symons,  xxx. 
552.. 

20.  Certainty  of  award — Separate  claims.  The  plaintiffs  entered  into  several  sepa- 
rate written  and  several  separate  verbal  contracts.  In  the  plaintiffs*  bill  the  several 
portions  were  kept  distinct  The  case  was  referred  to  arbitrators,  before  whom  the 
several  portions  were  still  kept  distinct  They  awarded  one  sum  for  all  the  causes 
of  action  combined,  and  the  award  was  held  to  be  sufficient  Crawshaw  v.  The  York 
and  North  Midland  Railway  Co,  xi.  397. 

21.  Certainty  of— Reference  to  the  declaration.  An  action  of  assumpsit  was  re- 
ferred, the  costs  to  abide  the  event  of  the  award.  The  award  was  that  "  the  plaintiff 
had  a  good  cause  of  action  against  the  defendant,  as  stated  in  the  declaration,"  and 
then  assessed  damages  to  the  plidntiff.  Held,  that  the  award  sufficiently  decided  all 
the  israes  in  favor  of  the  pljuntiff.    Phillips  v.  Higgins,  v.  295. 

St.  Certainty  of— Reference  to  pUm,  An  arbitrator  having  to  decide  upon  the 
depth  at  whioli  the  defendant  was  entitled  to  keep  a  weir  which  penned  back  the 
water  of  a  river  so  as  to  interfere  with  the  plaintiff's  mill  higher  up  the  stream,  and 
Id  determine  all  manner  of  rights  of  water  between  the  parties,  awarded  that  the 
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defendant  was  entitled  to  maintain  his  weir  to  the  depth  of  fourteen  inches  and  no 
more,  and  added  that  he  had  caused  marks  to  be  placed,  which  pointed  out  the  depth 
the  defendant  was  to  keep  his  weir,  and  that  a  plan  annexed  to  the  award  correctly 
defined  and  described  the  depth  of  the  weir  and  the  marks ;  it  was  held  that  the 
award  sufHcicntljr  pointed  out  the  depth  of  the  weir,  and  was  sufficiently  precise, 
although  it  made  no  provision  for  the  case  of  floods,  or  for  regulating  the  depth  of  the 
paddle  in  the  defendant's  weir,  hj  which  the  water  could  be  let  off.  Johnson  t. 
Latham^  iv.  203. 

23.  AU  appointed  must  act  Two  arbitrators,  A  and  B,  who,  by  the  order  of  ref- 
erence, were  to  name  a  third,  appointed  C  as  umpire,  by  the  desire  and  with  the 
knowledge  of  the  plaintiflT;  and  (1)  enlarged  the  time  for  making  their  award,  without 
consulting  C.  A  asked  the  plaintiff  for  more  documents,  who  said  no  more  were 
necessary.  The  two  then  proceeded  without  C,  informing  the  plaintiff  of  the  fact  (2.) 
They  did  not  ask  him  if  he  had  any  more  evidence  to  offer,  (3.)  nor  state  that  they 
were  going  to  make  their  award  (4.)  ;  but  made  it  without  giving  any  notice  of  their 
meetings  to  C,  or  to  the  plaintiff's  attorney.  (5.)  Ileldy  that  although  the  facts  num- 
bered (1.)  and  (2.)  would  not  alone  justify  disturbing  the  award,  yet,  in  view  of  the 
facts,  (3.),  (4.),  and  (5.),  the  case  must  be  referred  back  to  the  arbitrators  with 
directions  to  C  to  act  as  such.    In  re  Peterson  v.  Ayre,  xxv.  323. 

24.  Certainty  of-— Costs.  An  award  that  the  defendant  shall  pay  the  costs  of  the 
reference  and  award  is  sufficiently  certain,  as  it  cannot  be  construed  to  mean  that  the 
defendant  shall  pay  such  costs  to  any  one  but  the  plaintiff.  Baily  y.  Curling,  iv. 
201. 

25.  Certainty  and  finality  of.  After  writ  issued,  and  before  any  pleadings,  the 
cause  and  all  matters  in  difference  were  referred ;  the  costs  of  the  cause  to  abide  the 
event,  the  costs  of  the  reference  and  award  to  be  in  the  discretion  of  the  arbitrator. 
The  award  directed  that  all  further  proceedings  in  the  cause  should  cease,  that  the 
defendant  should  pay  to  the  plaintiffs  190/.  in  satisfaction  and  discharge  of  all  claims 
and  demands  in  the  cause  and  matters  in  difference,  and  then  disposed  of  the  costs 
of  the  reference  and  award.  Held,  that  the  award  was  sufficiently  final  and  certain ; 
for  that  it  was  to  be  inferred  that  something  was  due  to  the  plaintiffs  in  the  cause, 
and  the  amount  was  immaterial,  as  the  rule  as  to  costs  upon  the  lower  scale  docs  not 
apply  to  awards.    Nicholson  v.  Sykes,  xxv.  490. 

26.  Finality  of— Partnership,  Where^ne  of  the  matters  in  difference  between  A 
and  B  at  the  time  of  a  submission  to  arbitration  by  them  was  whether  the  two 
parties  had  been  in  partnership  together  upon  a  day  named,  and  whether,  if  there  had 
bfecn  a  partnership  between  them  the  same  had  been  put  an  end  to,  and  where  the 
arbitrator  found  by  his  award  that  no  deed  of  partnership  ever  existed  between  the 
parties,  and  also,  that  if  any  partnership  ever  existed  the  same  was  dissolved  on 
a  day  subsequent  to  that  mentioned,  and  that  nothing  was  due  from  A  to  B  in  respect 
of  the  profits  or  otherwise,  it  was  held,  that  the  award  was  bad,  because  it  did  not  de- 
cide the  question  as  to  a  partnership  having  once  existed.  Bhcar  y.  Ilarradine,  ix.  490. 

27.  Finalit}!  of  If  an  action  and  all  matters  in  difference  between  the  plaintiff 
and  the  defendant  be  referred  to  arbitration,  and  the  award  made  de  pro^missis  be 
silent  respecting  any  further  claim  beyond  the  action  put  forward  by  the  plaintiff  or 
any  cross  demand  urged  by  the  defendant,  the  award  is  nevertheless  final,  as  it  will 
be  intended  that  the  arbitrator  has  by  his  silence  negatived  the  right  of  the  party  to 
maintain  such  clsum  or  cross  demand.     Harrison  v.  Creswick,  ix.  452. 

28.  A  cause  and  all  matters  in  difference  between  the  parties  were,  by  a  judge's 
order  after  issue  joined,  referred  to  an  arbitrator,  who  recited  the  order  of  reference, 
and  made  his  award  '^  of  and  concerning  the  premises  so  referred  as  aforesaid."  Heldj 
that  the  award  was  final,  although  the  arbitrator  had  not,  in  express  terms,  adjudi- 
cated upon  a  matter  submitted  to  him.     Creswick  t.  Harrison,  i.  884. 

29.  Finality  of-'Discontinuance  of  action.  An  award  is  not  bad  for  want  of  finality 
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in  awarding  a  discontinuance  of  an  ac^on  without  determining  the  cause  of  action, 
if  it  appears  that  the  discontinuance  has  been  entered  before  or  at  the  time  of  making 
tiie  order  of  reference,  and  that  it  was  left  to  the  arbitrator  to  decide  whether  the 
discontinuance  should  remain,  and  it  was  intended  that  he  should  not  proceed  further 
in  the  action.    Hancock  v.  ReedejTi,  868. 

30.  Finality  of-^Practice.  Semble,  where  an  objection  is  made  to  an  award  for 
want  of  finality,  the  affidavits  should  clearly  point  out  what  matters  have  been  brought 
before  the  arbitrator,  and  left  by  him  undetermined,    lb, 

31.  Construction  of.  An  award  defined  the  boundary  of  a  colliery  thus :  "  commenc- 
ing where  the  level  struck  the  coal,  and  extending  in  an  eastward  direction  as  deep  as 
the  said  level  will  drain."  There  was  an  old  excavation,  (termed  by  miners  a  level,) 
not  horizontal,  but  running  upward  into  the  coal,  eastwardly.  This  excavation  was 
described  on  the  plan  annexed  to  the  award  as  the  line  of  boundary.  Held,  that  this 
old  level  was  the  boundary  meant  by  the  award,  and  not  an  imaginary  line  drawn 
horizontally  eastward  from  the  point  where  the  old  excavation  struck  the  coal  Brain 
V.  Harris,  xxix.  431. 

32.  Duty  of  arbitrator  to  hear  new  evidence  on  a  reference  back.  Where  an  award 
was  objected  to  on  the  ground  that  the  arbitrator  had  not  determined  the  amount  of 
the  costs  which  he  had  rightly  awarded,  and  the  award  was  referred  back  on  that 
ground,  it  will  not  be  set  aside  because  the  arbitrator  on  the  reference  back  refuses  to 
hear  new  evidence  on  the  merits.     Huntley  v.  Binbrooke,  xviii.  372. 

83.  Where  the  appointment  was  invalid,  A  friendly  society  appointed  a  set  of  nme 
arbitrators,  under  stat  10  Geo.  IV.  c.  56,  s.  27,  and  afterwards  under  the  erroneous 
belief  that  these  arbitrators  had  become  incapable  of  acting,  appointed,  in  good  faith, 
a  second  set  The  defendant  agreed  to  refer  a  matter  in  dispute  to  five  of  these 
arbitrators,  and  their  award  was  held  binding,  notwithstanding  that  the  first  set 
of  arbitrators  were  capable  of  acting,  and  that  the  defendant  was  ignorant  at  the 
time  of  entering  into  the  agreement  that  the  appointment  of  the  second  set  was 
invalid.    Regina  v.  Evans,  xxv.  147. 

34.  Time  within  which  award  must  be  made,  A  local  inclosure  act,  afler  providing 
for  the  appointment  pf  commissioners  and  the  allotment  of  certain  lands,  enacted  *'  tliat 
two  awards  should  be  made  by  J.  C.  (one  of  the  conmiissioners,)  within  six  years  from 
the  passing  of  the  act ; "  and  it  was  held  that  this  clause  was  directory  only,  and  that, 
where  the  award  was  made  afler  the  six  years,  the  allotment  was  not,  therefore, 
nugatory.    Doe  d.  Roberts  v.  Mostyn,  xi.  504. 

85.  Finality  of— Enforcing  payment.  An  action,  and  all  matters  in  dispute  be- 
tween the  parties,  were  referred  by  an  order,  which  was  made  a  rule  of  court  The 
arintrator  was  to  raise  questions  of  law  for  the  court,  and  assess  damages  contingentiy. 
Before  the  award  was  made,  a  second  rule  was  obtained,  by  which  the  arbitrator  was 
to  make  two  several  awards,  and  by  the  first  to  raise  points  of  law  for  tke  opinion 
of  the  court,  and  to  assess  damages  contingentiy,  and,  afler  the  judgment  of  the 
court,  he  was  to  make  his  award  concerning  the  other  matters,  reference  being  had 
to  the  judgment  of  the  court ;  and  neither  party  was  to  enforce  payment  of  any  thing 
the  arbitrator  might  find  due  by  the  first  award,  till  the  publication  of  the  final  award 
between  the  parties.  The  arbitrator  made  an  instrument,  which  was  called  an  award, 
stating  points  of  law  for  the  court,  and  assessing  the  plaintiff's  damages  contingentiy. 
The  court  gave  judgment  in  favor  of  the  plaintiflf.  No  other  award  was  ever  made, 
and  the  time  for  making  it  expired.  The  plaintiff  accepted  mining  company's  shares 
in  satis&ction  of  his  danutges,  under  an  act  of  parliament  for  the  winding  up  of  the 
defendant's  affiurs,  and  he  afterwards  signed  judgment  for  the  damages  and  the  costs, 
in  order  to  get  the  costs  of  the  first  action,  and  issued  execution.  Held,  that  the  in- 
strument made  by  the  arbitrator  was  not  a  final  award,  even  though  no  other  was 
ever  made,  and  the  time  for  making  one  had  expired ;  that,  therefore,  the  plaintiff 
Ibd  no  xif^i  to  enforce  payment  of  what  the  arbitrator  found  to  be  due  by  the  first 
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instniment,  and  that  the  jndgment^  having  been  rigned  for  the  purpose  of  enforcing 
payment,  should  be  set  aside.  Wood  t.  The  Qovemon  and  Company  of  the  Copper 
Miners  in  England^  xxviiL  S69. 

t6.  Certainty  and  finaliiy  of.  An  action  of  ejectment,  before  the  Common-lair 
Procedure  Act,  1852,  upon  the  several  demises  of  A  and  B,  was  referred  by  a  judge's 
order  after  issue  joined.  There  was  a  clause  in  the  order,  **  that  the  arUtrator 
should,  in  the  event  of  his  finding  in  favor  of  the  lessors  of  the  plaintiff,  have  power 
to  order  immediate  possession  to  be  given  of  the  land  and  premises  in  question 
in  the  action  to  the  lessor  of  the  plaintiff  T.  M.,  and  also  how  and  in  what  manner 
such  possession  should  be  given ;  and  if  not  given,  how  it  should  be  taken."  The 
arbitrator  awarded  thus :  "  I  do  award  in  favor  of  the  lessors  of  the  plmntiff,  and  do 
order  that  immediate  possession  be  given  of  the  land  and  premises  in  question  in  this 
action  to  the  lessor  of  the  plaintiff  A,  and  that  the  defendant  pull  or  take  down  the 
wall  forming  the  gable  end  of  a  room,  and  which  said  wall  he  has  erected  upon  the 
land  of  the  lessors,  or  so  much  of  the  wall  as  now  stands  four  inches  and  a  half,  or 
thereabouts,  upon  the  land  of  the  lessors,  and  upon  a  certain  wall  which  divides  the 
property  of  the  lessors  from  that  of  the  defendant"  Held^  that  the  award  ^^  in  favor 
of  the  lessors  of  the  plaintiff"  generally  was  sufficiently  final;  and  that,  in  the 
absence  of  proof  to  the  contrary,  it  must  be  taken  that  there  was  a  state  of  facts  in 
the  locus  in  quo  to  which  the  direction  as  to  the  wall  would  reasonably  apply,  and  that 
the  award  was  therefore  sufficiently  certain.    Mays  v.  Cannell,  xxviii.  328. 

87.  That  an  award  not  final  is  void — see  Goode  v.  Waters,  L  181. 

38.  For  the  difference  between  an  award  of  an  arbitrator  and  an  adjudication  of  a 
mere  appraiser,  see  The  Northampton  Gas  Light  Co.  v.  PameU,  xxix.  229. 

YIL  Setting  aside  Award. 

1.  Setting  aside  award  for  non-execution  by  all  the  arbitrators.  Matters  in  difference 
were  referred  to  arbitrators  nominated  by  the  plaintiff  and  the  defendant  respectively, 
and  a  third  to  be  nominated  by  the  two  persons  thus  appointed,  with  power  to  the 
court  to  refer  the  matter  back  to  the  arbitrators.  The  arbitrator  nominated  by  the 
defendant  and  the  third  arbitrator  having  made  an  award  without  the  sanction  of  the 
other  arbitrator,  the  court  set  aside  the  award,  and  refused  to  refer  the  matter  back 
to  the  arbitrators.    Hinton  v.  Mead,  xxix.  505. 

2.  In  such  a  case  it  is  not  necessary  that  the  rule  to  set  aside  the  award  be  drawn 
up  on  reading  the  award  or  a  copy  of  it.    lb. 

3.  Motion  to  set  aside.  The  original  agreement  of  reference  may  be  looked  at  on  a 
motion  to  set  aside  an  award,  though  the  rule  nisi  be  not  drawn  up  on  reading  it,  for 
the  rule  nisi  is  drawn  up  on  reading  the  rule  making  the  agreement  of  reference  a 
rule  of  court,  and  the  agreement  of  reference  is  in  law  part  of  the  rule  embodying 
it     OstDcud  V.  Grey,  xxix.  85. 

Vm.  Enforcing  Award, 

1.  Order  for  payment  of  money.  The  court  will  not  make  an  order  under  the 
1  &  2  Vict  c  110,  for  payment  of  money  directed  to  be  paid  by  an  award,  except  in 
a  case  where  an  attachment  would  have  been  granted.  In  re  Laing  and  Todd,  xxiv. 
849. 

2.  Rule  to  pay  money — Demand.  Demand  of  perfonnance  of  an  award  for  the 
payment  of  money,  made  by  one  of  two  plaintiffs,  in  whose  favor  the  award  was  made, 
is  a  sufficient  demand  to  warrant  a  rule  calling  on  the  defendant  to  pay  the  money 
pursuant  to  the  award.    Drew  v.  Woolcock,  xxviiL  223. 

3.  It  seems  that  if  the  award  had  been  for  the  delivery  of  a  bond,  the  demand  hy 
one  would  not  have  been  sufficient    lb. 

4.  Rule  to  pay  money,    A  rule  nisi  to  pay  money  pursuant  to  an  award  may  be 
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mored  ibr  on  the  last  daj  of  term,  although  an  attachment  to  enforce  the  award  can- 
not   Leble  y.  Canell,  xxix.  110. 

5.  When  a  rule  is  granted  to  pay  money  pursuant  to  an  award,  the  original  award 
must  be  produced,  and  deposited  with  the  Master  at  the  time  of  drawing  up  the  rule. 
Dcofis  ▼.  PotteTj  ix.  401. 

6.  Production  of  award  on  drawing  up  the  rule.  The  fact  that  the  award  has  been 
deposited  as  a  security  with  a  person  who  has  advanced  money  on  it,  and  who  declines 
to  produce  it  on  the  drawing  up  of  the  rule,  and  to  allow  it  to  be  deposited  with  the 
Master  for  fe^  of  losing  his  Hen  on  it,  is  no  sufficient  reason  for  allowing  the  rule  to 
he  drawn  up  on  production  of  a  yerified  copy ;  for  if  the  lender  is  willing  to  assist  in 
the  application  and  produces  the  award,  and  gives  the  Master  notice  that  he  is  entitled 
to  it,  the  Master  will  draw  up  the  rule  and  will  hold  the  award  for  the  lender  until  the 
judgment  of  the  court  has  been  executed,  and  then  return  it  to  him.    lb. 

7.  Rule  to  pay  money.  The  plaintiff  having  obtauned  a  rule  calling  on  the  defend- 
ant to  show  cause  why  he  should  not  pay  a  sum  of  money  pursuant  to  an  award,  the 
eoart,  being  of  opinion  that  it  was  not  a  case  in  which  they  would  have  granted  an 
attachment,  discharged  the  rule.     Creswick  v.  Harrison,  i.  384. 

8.  AUachmeni  for  non-paymenL  Where  an  award  has  been  made  under*an  agree- 
ment to  refer  which  is  a  rule  of  conrt,  the  court,  on  non-payment  of  the  amount  and 
costs  awarded,  will  grant  an  attachment  for  non-payment  against  the  party  in  default 
In  re  Pike  t.  JVeirman,  xxvL  296. 

9.  Attachment  for  non-payment — Delay.  An  award  in  an  action,  in  which  A  and 
B  were  plaintiffs,  and  C  defendant,  ordered  that  the  defendant  should  pay  the  plain- 
ti£fs  a  certain  sum  of  money,  and  that  the  defendant  should  pay  the  costs  of  the  refer- 
ence and  award,  (not  saying  to  whom  the  costs  were  to  be  paid.)  Afler  more  than 
two  years  from  the  making  of  the  award,  one  of  the  plaintiffs  demanded  payment  of 
the  amount  awarded  from  the  defendant  The  defendant  did  not  pay.  Heldy  that  the 
pl^ntiffs  were  entitled  to  an  attachment  to  compel  payment,  although  they  had  given 
no  explanation  of  the  delay,  and  further,  that  the  demand  made  by  one  only  of  the 
two  plaintiffs  was  sufficient  to  bring  the  defendant  into  contempt  JBaily  v.  Curling, 
iv.  201. 

10.  Attachment  for  non-payment.  An  award  ordered  H.  to  pay,  on  a  day  and  at  a 
place  named,  to  the  attorney  of  C.  for  C.'s  use,  one  sum  for  debt,  and  another  for  C.'s 
costs  of  the  reference,  and  then  directed  that  C.  should  pay  to  the  arbitrator's  attor- 
ney, at  or  before  the  delivery  of  the  award,  62/.  10s.  for  the  costs  of  the  arbitrator 
and  of  the  award ;  and  that  H.  should,  on  a  day  and  at  a  place  named,  repay  the  said 
imn  of  62/.  10«.  to  the  attorney  of  C.  for  C's  use.  H.  not  complying  with  the  award, 
a  demand  was  duly  made  on  him  on  C.'s  behalf  for  payment  of  the  three  specific  sums, 
bat  H.  did  not  pay  any  of  them.  On  an  application  by  C.  against  H.  for  an  attach- 
ment for  not  paWng  the  three  sums,  it  was  held,  that,  assuming  the  direction  to  pay  the 
€2/.  10/t.  to  be  valid,  no  attachment  could  issue  in  respect  of  that  sum,  as  it  was  not  shown 
that  C.  had  paid  it  in  the  first  instance  for  the  arbitrator's  use ;  but  that  the  court 
could  mould  the  rule,  and  that  the  attachment  might  issue  in  respect  of  the  other  two 
soms.     The  Earl  of  Cardigan^  in  re,  xvi.  105. 

11.  PrcLCtice  as  to  signing  judgment  on  aioard.  Where  the  cause  and  all  matters  in 
difference  were  referred  by  order  of  Nisi  Prius,  and  the  costs  of  the  cause  were  to 
abide  the  event,  and  the  arbitrator  found  that  there  was  no  other  matter  in  difference 
than  the  subject-matter  of  the  action,  and  ordered  a  verdict  to  be  entered  for  the  plain- 
tiff, and  that  the  costs  should  be  paid  by  the  defendant,  the  Court  refused  to  allow  the 
plaintiff  to  sign  judgment  and  tax  the  costs  before  the  expiration  of  the  term  afler 
the  award  was  made,  and  within  which  the  defendant  might  move  to  set  the  award 
aade.    Jones  t.  /pes,  i.  382. 

12.  Provable  in  bankruptcy.  An  award  is  more  than  a  verdict,  as  the  latter  may  be 
Ml  aside  oo  gronnda  on  which  the  former  cannot ;  therefore,  an  award  without  judg* 
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ment  entered  before  an  act  of  bankruptcy  is  provable  as  a  debt ;  interest  and  cost  go 
with  the  rest  of  the  award.    Ex  parte  Harding j  xxvii.  267. 

IS.  Substituted  agreement.  Action  upon  an  award.  Plea,  a  substituted  agreement 
alleged  to  have  been  performed.  Held,  that  inasmuch  as  the  declaration  was  upon 
the  award,  and  not  upon  the  submission,  the  plea  might  be  proved  without  showing 
that  the  substituted  agreement  was  under  seal    Smith  v.  Trowsdale,  xxii.  860. 

IX.   Costs. 

• 

1.  Costs,  Upon  a  reference  by  the  judge's  order  with  the  usual  clause  that  the  sub- 
misnon  may  be  made  a  rule  of  court,  the  arbitrator  under  a  power  to  award  the  costs  of 
the  reference  and  award  may  direct  such  costs  to  be  taxed  by  the  officer  of  the  court, 
although  no  case  was  pending  at  the  time  of  the  reference.  Bhear  v.  Harradine,  ix.  490. 

2.  Costs  of  amended  award.  An  order  of  reference  gave  the  arbitrator  a  discretion 
as  to  the  costs  of  the  reference  and  award,  and  contained  a  clause  giving  the  court 
power  to  refer  the  cause  back  to  the  arbitrator,  in  case  of  an  application  to  set  aside 
the  award.  The  arbitrator  made  his  award,  directing  each  party  to  bear  his  own 
costs.  Oh  the  application  of  the  defendant,  it  was  referred  back  to  the  arbitrator  to 
find  as  to  a  specific  matter  not  disposed  of  by  the  award.  The  arbitrator  directed  the 
defendant  to  pay  the  costs  of  the  amended  award.  Held,  that,  by  virtue  of  the  order 
of  reference,  the  arbitrator  had  power  to  award  as  to  the  costs  of  the  amended 
award.    M*Rea  v.  McLean,  xxii.  294. 

8.  In  the  cause.  Where  a  verdict  is  taken  subject  to  a* reference  of  the  action  to 
an  arbitrator,  who  is  to  certify  for  whom  and  for  what  amount  the  verdict  shall  be 
entered,  and  the  costs  of  Uie  cause  and  reference  are  to  abide  the  event,  the  costs  of 
the  reference  are  costs  in  the  cause,  and  follow  the  legal  event  of  the  verdict.  Deere 
V.  KirhhovLse,  iii.  449. 

4.  Application  for.  Agreeing  to  such  a  reference  at  Nisi  Prius  does  not  preclude  a 
defendant  from  applying  for  costs  under  the  12  &  13  Vict  c.  106,  s.  86.  If  such  an 
application  be  successful,  the  defendant's  costs  are  to  be  deducted  from  the  amount, 
exclusive  of  costs  recovered  by  the  plaintiff.  The  recital  of  the  date  of  the  writ  in 
the  issue  appended  to  an  affidavit  shows  that  the  action  was  commenced  after  the 
statute  was  passed,    lb, 

5.  Of  Umpirage,  Mattery  were  referred  to  two  arbitrators,  and  if  they  failed  to 
make  an  award  within  a  limited  time,  to  an  umpire.  The  arbitrators  did  not  conclude 
the  reference  within  the  time  limited.  The  parties  then  further  agreed,  that  the  arU- 
irators  should  sit  with  the  umpire,  and  assist  him  in  taking  the  evidence,  which  they 
did.  The  award  ordered  the  losing  party  to  pay  to  the  other  the  costs  of  "  the  said 
umpirage  and  of  this  my  award,"  and  that  each  party  should  "  pay  their  own  costs  of 
the  reference  other  than  the  costs  of  my  said  umpirage  and  of  this  my  award."  The 
nmpire  included  the  charges  of  the  two  arbitrators  in  his  costs  of  umpirage  and 
award,  and  the  same  were  paid  by  the  successful  party  on  taking  up  the  award.  Hdd^ 
that  the  charges  of  the  arbitrators  were  costs  of  the  umpirage,  and  not  costs  of  the 
reference ;  and  that  the  successful  party  was  entitled  to  have  such  amount  allowed  on 
taxation.    Ellison  v.  Ackroyd,  iii.  445. 

6.  Reference  bach.  Where  an  award,  being  defective,  is  referred  back  by  the  court 
to  the  arbitrator,  who  hears  fresh  evidence  and  makes  a  second  award,  the  arbitrator's 
charges  for  the  first  award  are  to  be  borne  equally  by  each  party.  Blair  v.  Jones,  v. 
511. 

7.  When  atoard  is  sent  back.  Where  a  submission  to  arbitration  places  the  costs  of 
the  reference  and  award  in  the  discretion  of  the  arbitrator,  and  contains  a  clause 
giving  the  court  power  to  remit  the  matters  or  any  of  them  back  to  the  arbitrator,  and 
the  award  is  sent  back  to  him  on  any  point,  without  any  new  direction  as  to  costs,  the 
arbitrator  has  a  discretionary  power  over  the  costs  of  the  second  reference  and  award. 
Johnson  v.  Latham,  iv.  208. 
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8.  WlUn  award  i§  sent  bacL  The  costs  of  a  reference  to  arbitratioa  bad  been 
taxed  before  the  original  award  was  sent  back  to  the  referee  for  reconsideration. 
After  the  second  award  was  made,  the  defendant  demanded  the  same  costs  without 
any  new  taxation*  Held,  that  by  the  reference  back  the  allocatur  became  null,  and  thai 
diere  ought  to  have  been  a  fresh  taxation  of  costs  after  the  making  of  the  new  award, 
before  any  demand  for  costs  could  be  enforced.    lb, 

9.  Who  entitled  to.  To  a  declaration  on  a  special  contract,  the  defendant  pleaded 
seTerai  pleas  going  to  the  whole  cause  of  action,  one  of  which  raised  an  immaterial 
issue.  The  cause  was  referred,  on  the  terms  of  the  costs  abiding  the  eyent,  and  of  the 
parties  being  bound  not  to  sue  out  a  writ  of  error.  The  arbitrator  found  the  imma- 
terial iasue  for  the  defendant,  and  the  others  for  the  plaintiff,  with  61,  damages.  Ileldf 
diat  the  final  event  of  the  record  was  in  favor  of  the  defendant,  and  that  he  was 
entitled  to  the  costs,  as  the  arbitrator  had  no  power  to  award  judgment  uon  obstante 
veredicto,  and  no  writ  of  error  could  be  brought    Linegar  v.  Pearce,  xxv.  54  7. 

10.  Casts  of.  If  a  submission  to  reference  by  agreement  containing  a  clause  for 
making  it  a  rule  of  court  provide  that  the  costs  of  the  reference  and  award  shall  be 
in  the  discretion  of  the  arbitrator,  who  may  award  and  direct  by  and  to  whom  the 
wune  diall  be  paid,  the  arbitrator  cannot  by  his  award  concluavely  fix  the  amount  of 
the  eoste  of  the  award.    Femley  v.  Branson,  iii.  426. 

11.  Action  against  arbitrator.  If,  m  the  award,  he  name  an  exorbitant  sum  as  costs 
of  the  award,  and  a  party  to  the  reference  is  obliged  to  pay  such  sum  to  obtain  pos- 
session of  the  award,  such  party  may  recover  the  excess  beyond  what  a  jury  may 
deem  a  reasonable  compensation  to  the  arbitrator  in  an  action  agadnst  the  arbitrator 
fiir  money  had  and  received  to  his  use.    lb, 

1%  As  to  costs  of  making  submission  rule  of  court,  see  Williams  y.  Wilson,  xxii.  566. 

ARREST. 

1.  Affidavits  of  collateral  facts — Intention  to  leave  country.  On  a  motion  to  set 
aside  an  order  to  hold  a  defendant  to  bail,  affidavits  cannot  be  received  as  to  collateral 
fiusta,  such  as  to  show  that  there  was  no  cause  of  action,  or  that  the  defendant  had  no 
intention  of  leaving  the  country,  though  proof  of  these  facts  may  be  received  on  a 
motion  to  discharge  the  defendant  out  of  custody.    Bullock  v.  Jenkins,  ii.  195. 

2.  Service  of  capias — Second  arrest,  Aft;er  a  warrant  for  arresting  a  debtor  under 
the  Absconding  Debtors  Arrest  Act,  14  &  15  Vict.  c.  52,  has  been  issued,  the  capias 
required  to  be  issued  under  sect.  1,  must  be  served  on  the  defendant,  if  in  custody, 
within  seven  days  of  the  date  of  the  warrant ;  otherwise  it  ceases  to  have  any  opcra- 
tioQ,  nor  can  it  be  treated  as  a  valid  capias  under  the  1  &  2  Vict.  c.  110.  But  a 
second  capias  may  be  issued  after  the  seven  days  upon  fresh  materials,  under  the 
gieneral  powers  given  by  the  latter  statute.    Masters  v.  Johnson,  xii.  572. 

S.  Discharge  from,  on  death  of  plaintiff.  The  plaintiff  in  an  action,  having  obtained 
jodgment,  proceeded  to  outlawry  against  the  defendant,  who  was  arrested  upon  a 
eoptot  utlagatum.  The  plaintiff  then  died,  leaving  two  infant  children,  but  no 
personal  representative.  An  application  for  the  discharge  of  the  defendant,  upon  the 
ground  of  Uie  plaintiff's  death,  was  opposed  by  the  late  plmn tiff's  attorney,  who  had 
advanced  money  in  the  action  upon  the  security  of  the  judgment,  and  who  intended 
to  take  out  administration  to  the  plaintiff.  Held,  that  th^  defendant  was  not  entitled 
U>  be  discharged.     Cox  v.  Pritchard,  iii.  493. 

4.  On  certificate  in  bankruptcy.  Defendant  had  gone  into  insolvency;  plaintiff  had 
£scharged  him  from  detainer  on  execution.  The  insolvent  court  had  discharged  him 
ndo*  1  &  2  Vict,  c  110.  He  was  subsequently  arrested  on  a  certificate  in  bank- 
mptcy,  under  12  &  13  Vict  o.  106,  s.  257.  The  court  refused  to  discharge  the 
defendant  oat  of  custody.     Walker  y.  Edmundson,  iii.  487. 

5.  On  Smndaf — Of  town  officers.  The  summary  remedy  provided  for  by  the  5  &  6 
VlQ.  IV.  c  «7Gy  a.  60|  of  committing  to  jail  town  clerks  or  other  officers  appointed  bj 


66  ARREST — ^ARSOK. 

a  town  council,  who  wilfully  refuse  to  account  or  deliver  up  books,  &c.,  to  the  council, 
b  in  the  nature  of  civil  process,  and  an  arrest  under  such  a  warrant  of  commitment 
upon  a  Sunday,  is  illegal.    Ex  parte  Eggington^  xxiv.  146. 

6.  Second  warrant  Nor  can  a  prisoner  so  arrested  be  legally  detained  under  a 
second  warrant,  subsequently  lodged  against  him,  which  has  been  issued  at  the  instance 
of  the  same  parties,  though  not  in  their  capacity  of  town  council,  but  as  commissioners 
under  a  local  act    Ih. 

7.  Ca,  sa.  But  a  detainer  under  a  ca,  sa,  subsequently  issued  by  a  third  party,  and 
wiUiout  collusion,  is  a  valid  ground  for  refusing  to  discharge  the  prisoner.    Ih, 

8.  Absconding  Debtors  Arrest  Act — Second  arrest,  Afler  a  warrant  for  arresting  a 
debtor  under  the  14  &  15  Vict  c.  52,  the  Absconding  Debtors  Arrest  Act,  has  been 
issued,  the  capias  required  to  be  issued  under  sect  1,  must  be  served  on  the  defend- 
ant, if  in  custody,  within  seven  days  of  the  date  of  the  warrant,  and  if  not  so  served, 
it  ceases  to  have  any  operation,  nor  can  it  be  treated  as  a  valid  capias  under  the 
1  &  2  Vict  c.  110.  A  second  capias  may,  however,  be  issued  afler  the  seven  da3r8 
upon  fresh  materials,  under  the  general  powers  given  by  the  1  &  2  Vict  c.  110. 
Masters  v.  Johnson^  xii.  572. 

9.  Malicious  arrest  under  legal  process.  A  malicious  arrest  of  a  party  on  execution 
for  a  larger  amount  than  is  due,  renders  the  creditor  causing  the  arrest  to  be  made 
liable  to  an  action  for  damages,  for  any  prejudice  to  the  debtor  occasioned  thereby. 
Churchill  V.  Siggers,  xxvi.  200. 

10.  Without  warrant,  A  police  officer  was  assaulted  by  the  prisoner,  and  returning 
two  hours  after  with  assistance,  attempted  to  arrest  him  without  a  warrant,  and  was 
agiun  violently  assaulted  and  wounded  by  the  prisoner.  Held,  that  the  apprehension 
was  not  lawful.  Regina  v.  Walker,  xxv.  589.  See  Broughton  v.  Jackson,  xi.  386, 
Editors*  note. 

11.  Where  a  defendant  is  arrested  under  the  14  &  15  Vict  c.  52,  s.  1,  and  is  dis- 
charged upon  making  a  deposit  in  lieu  of  bail,  it  is  not  necessary  to  serve  him  with  a  writ 
of  ca/7ta5,  although  he  maybe  in  custody  upon  another  warrant  Eld  v.  Vero,  xx.  514. 

12.  Privilpge  of  attorney's  clerk.  The  managing  clerk  of  an  attorney  is  not 
privileged  from  arrest  while  going  to  attend  before  a  judge  at  chambers,  on  business 
of  his  master.    Phillips  v.  Pound,  xiv.  523. 

13.  Privilege  morando  et  redeundo,  A  person  acquitted  on  a  crinunal  charge  is  not 
entitled  to  pri^nlege  from  arrest  under  civil  process,  morando  aut  redeundo.  Where, 
therefore,  the  defendant  in  a  civil  action,  immediately  after  his  acquittal  and  discharge 
on  a  trial  for  a  charge  of  embezzlement  at  the  Quarter  Sessions,  and  whilst  he 
remidned  in  the  court,  was  arrested  under  a  writ  of  capitis  in  the  action,  this  court 
refused  to  discharge  him  out  of  custody.    Hare  v.  Hyde,  iii.  435. 

14.  Discharge  from,  by  reason  of  privilege,  A  judgment  for  debt  was  obtained  in 
the  county  court  against  the  defendant,  who  was  privileged  from  arrest  on  civil 
process.  A  judgment  summons  issued  against  him,  under  sect  99  of  the  9  &  10  Vict 
c.  95,  to  which  he  did  not  appear,  whereupon  the  judge  committed  him.  Held,  that 
the  commitment  was  in  the  nature  of  a  qualified  execution,  and  not  of  a  punishment 
for  contempt ;  and  therefore,  that  the  defendant  was  entitled  to  be  discharged  by 
reason  of  his  privilege ;  and  that  such  privilege  was  not  taken  away  by  the  12  &  IS  Vict 
c.  101,  8.  18.    Ex  parte  DaJtins,  TUsiiL,  ZZ\, 

ARSON. 

Description  of  the  building,  A  building,  about  twentyrfour  feet  square,  with 
slated  roof,  wooden  sides,  and  glass  windows,  used  as  a  storehouse  for  seasoned  timber, 
as  a  place  of  deposit  for  tools,  and  as  a  workshop,  where  timber  was  woriced  up  into 
its  proper  form  for  building  and  prepared  for  use — Held,  to  be  correctly  described  as 
%  **  shed,*'  in  an  indictment  for  arson.  And  semble,  per  Patteson,  J.,  that  the  building 
might  properly  be  described  as  a  building  for  carrying  on  the  trade  of  a  builder. 
Regina  v.  Amos,  i.  592. 
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ASSAULT. 

1.  What  is.  The  defendant  ordered  the  plaintifi*  to  leave  his  shop,  and  on  his 
refusal,  sent  for  some  men,  who  mustered  round  the  plaintiff,  tucked  up  their  sleeves 
and  aprons,  and  threatened  to  break  his  neck  if  he  did  not  go  out,  and  would  have  put 
bim  out  if  he  had  not  gone  out  Heldj  an  assault  upon  the  pliuntiff.  Bead  v. 
Coixr,  xxiv.  213. 

2.  By  medical  practitioner — Rape,  Where  a  medical  practitioner  had  sexual  con- 
nection with  a  female  patient  of  the  age  of  fourteen  years,  who  had  for  some  time 
been  receiving  medical  treatment  from  him,  it  was  held,  that  he  was  guiltj  of  an  assault, 
the  jury  having  fonnd  that  she  was  ignorant  of  the  nature  of  the  defendant's  act,  and 
made  no  re»stance,  solely  from  a  bond  fide  belief  that  the  defendant  was  (as  he 
represented)  treating  her  medically,  with  a  view  to  her  cure.  Semlle,  that  the 
prisoner  might  have  been  indicted  for  rape.    Regina  v.  Case,  i.  544. 

3.  Of  which  one  indicted  for  felony  may  he  convicted.  By  stat  7  Will.  TV.  and 
1  Vict  c.  85,  s.  11,  it  is  enacted :  "  That  on  the  trial  of  any  person  for  any  of  the 
offences  hereinbefore  mentioned,  or  for  any  felony  whatever,  where  the  crime  charged 
shall  include  an  assault  against  the  person,  it  shall  be  lawful  for  the  jury  to  acquit  of 
the  felony,  and  to  find  a  verdict  of  guilty  of  assault  against  the  person  indicted,  if  the 
evidence  shall  warrant  such  finding."  Prisoners  were  indicted  for  the  murder  of 
Aeir  servant  girl  by,  inter  alia,  a  series  of  beatings,  and  the  evidence  proved  a  series 
of  beatings,  but  it  was  proved  by  the  surgeon,  that  these  beatings  did  not  conduce  to 
her  death.  The  cause  of  death  was  proved  to  be  two  blows  upon  the  head,  but 
there  was  no  evidence  to  show  how  or  by  whom  they  were  inflicted.  Held,  by  eight 
judges,  (six  dissenting,)  that  the  prisoners  could  not  have  been  lawfully  convicted  of 
asaanlt,  inasmuch  as  the  assault  contemplated  by  the  statute  must  be  such  as  was  a 
part  of  the  very  act  and  transaction  prosecuted,  and  also  conduced  to  the  death. 
Regina  v.  Bird,  iL  428,  448. 

ASSIGNMENT. 

I.  WHAT   HAT  BE   ASSIGNED. 
n.  CONSTRUCTION   OF  ASSIGNMENT. 
m.  EQUITABLE  ASSIGNMENT. 
IT.  MISCELLANEOUS. 

I.   What  may  he  assigned. 

1.  To  insurance  company  of  rights  of  action.  An  insurance  company,  on  payment 
of  a  Ion  occaaoned  by  the  negligence  of  a  third  party,  may  take  an  assignment  of 
any  ri^ts  of  action  which  the  assured  may  have,  growing  out  of  such  negligence. 
The  Q^ebec  Fire  Assurance  Co,  v.  St,  Louis,  xxii.  73. 

2.  Of  reversion — RigJtt  of  entry.  An  assignee  of  the  reversion  of  leased  property 
cannot  take  advantage  of  a  condition  of  forfeiture,  where  the  breach  of  covenant 
oorars  before  the  assignment,  as  a  right  of  entry  cannot  be  assigned.  Crane  v.  I>attenj 
zxriiL  137. 

3.  Of  reversionary  interest  in  personal  estate.  The  assignment  of  a  reversionary 
interest  in  a  sum  of  stock,  expectant  on  the  death  of  another  person,  is  valid,  if  made 
in  doe  form  and  for  a  good  consideration.     Voyle  v.  Hughes,  xxiii.  271. 

4.  By  deed.  The  law  does  not  admit  of  any  thing  being  assigned  by  deed,  except 
ftit  which  actoally  exists.    Per  Pollock,  C.  B.    Piatt  v.  Bromage,  xxviii.  521. 

i.  Cfan  officer^s  half  pay.    The  assignment  of  half  pay  is  prohibited,  in  order  that 
aa  offi^  may  be  able  to  maintain  himself  in  a  position  to  return  to  the  army  when- 
his  serrk^ea  are  required ;  this  principle  does  not  apply  to  a  gross  sum  recfived 
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by  an  officer  by  way  of  difference  upon  his  going  on  half  pay ;  such  sum  may  be 
assigned  for  the  benefit  of  his  creditors.    Price  v.  Lovett,  iv.  110. 

6.  Bi/  convicted  felon.  Where  a  convicted  felon  made  a  bond  fide  asagnment  of 
goods  aAer  the  commission  day  of  the  assizes,  but  before  the  day  on  which  he  was 
actually  convicted,  it  was  held  that  the  assignee  could  prove  the  actual  day  of  the 
conviction,  and  that  the  assignment  was  valid.     WhiXoker  v.  Wisbey^  ix.  457. 

7.  Of  office  of  warden  of  forest.  Where  an  office  of  warden  of  a  forest  was  long 
since  assigned  to  one,  his  heirs  and  assigns,  and  many  subsequent  assignments  took 
place  without  objection  on  the  part  of  the  crown,  it  was  held  that  the  office  passed  to  the 
last  assignee,  and  that  he  was  entitled  to  the  compensation,  upon  the  forest  being  dis- 
afforested.    WeUesley  v.  Mornington,  xxiii.  612. 

II.  Construction  of  Assignment, 

1.  To  trustees  for  benefit  of  creditors.  Where  a  debtor  conveys  property  to  a  party 
to  be  applied  in  the  payment  of  the  debts  of  the  grantor,  if  the  creditors  are  not  parties 
to  the  conveyance,  the  grantee  is  a  mere  agent  or  trustee  of  the  debtor,  and  the 
agency  or  trust  may  be  at  any  time  revoked  by  the  debtor ;  but  where  there  is  a  con- 
veyance to  trustees  for  the  benefit  of  creditors  who  are  parties  to  the  conveyance,  the 
trust  is  irrevocable.    2Iackinnon  v.  Stewart,  i.  168. 

2.  By  debtor^-  What  passes.  Under  an  assignment  by  a  debtor  of  all  his  stock  in 
trade,  debts,  goods,  &c.,  a^d  effects  whatsoever,  except  his  wearing  apparel,  a  contin- 
gent interest  in  the  residuary  estate  of  a  testator,  to  which  the  debtor  is  entitled  in  a 
certain  event,  passes.  The  exception  of  the  "  apparel  **  indicates  that  every  thing  else 
was  intended  to  pass.     Ivison  v.  Gassiotj  xxvii.  483. 

3.  Priority  of.  A  subsequent  assignee  for  value  of  a  reversionary  interest  in  a  tiiist 
fund,  who  gives  notice  of  the  assignment  to  the  trustees  of  the  fund,  is  entitled  to 
priority  over  a  prior  assignee  in  insolvency  who  gave  no  notice  other  than  by  The 
Gazette  of  insolvents.    In  re  Atkinson*s  Trust,  xiii.  459. 

III.  EquitMe  Assignment, 

1.  Equitable,  of  chose  in  action.  A  debt  or  other  chose  in  action  may  beasngned 
in  equity,  without  any  concurrence  on  the  part  of  the  debtor.  Bell  v.  The  London 
and  Northwestern  Railway  Co.  xxi.  566. 

2.  Equitable,  what  is.  A  railway  contractor  gave  his  bankers  a  letter  directing  the 
railway  company  to  pass  the  check  which  might  become  due  to  him  "  to  his  account 
with  the  bank."  Held,  that  this  was  not  an  equitable  assignment,  but  that  it  would 
have  been  if  it  had  directed  the  check  to  be  passed  to  the  bank.    lb. 

3.  What  amounts  to.  A  company  in  Calcutta  directed  their  agents  and  consignees 
in  London,  to  hold  10,625/.  at  the  disposal  of  M.,  a  creditor,  and  informed  M.  of  the 
direction.  The  Ix>ndon  agents  advised  M.  of  the  receipt  of  the  letter,  and  informed 
him  that  they  were  in  advance  to  the  Calcutta  firm  beyond  all  expected  remittances, 
but  saying  that  "  if  remittances  should  come  foward  to  enable  us  to  meet  their  wishes 
we  shall  lose  no  time  in  advising  you."  The  Calcutta  firm  afterwards  revoked  their 
order.  Held,  that  the  transaction  did  not  amount  to  an  equitable  assignment  Malcolm 
V.  Scott,  i.  72. 

4.  L'E.,  an  officer,  retiring  from  the  army,  his  commission  became  salable.  Being 
indebted  to  the  plaintiff"  500/.,  he  gave  him  a  letter  to  Messrs.  Cox,  army  agents, 
requesting  them  to  pay  the  balance  of  the  price  of  his  commission  to  the  plaintiff,  who 
sent  the  letter,  with  another  of  his  own,  to  Messrs.  Cox,  requesting  payment,  but  they 
had  not  then  received  any  money.  The  pUuntiff  again  applied  for  payment,  and 
received  a  letter  informing  him  that,  after  the  14th  of  June,  he  might  draw  on  Messrs. 
Cox  for  408/.  10s.  IIJ.,  the  balance  arising  from  the  sale  of  the  cc»nmisaon.    In  the 
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mean  time  S.  obtained  a  foreign  attachment  against  L'E.  for  500/.,  due  on  a  bill  of 
exchange,  and  attached  the  moneys,  &c.,  of  L'E.  in  the  hands  of  Messrs.  Cox.  Upon 
in  application  for  an  injunction  to  restrain  Messrs.  Cox  from  parting  with  the  money, 
it  was  held^  that  Messrs.  Cox  liad  recognized  the  plaintiflT's  demand,  and  that  it 
amounted  to  an  appropriation  of  the  money  to  arise  from  the  sale  of  the  commission ; 
and  an  injunction  was  granted.    L* Estrange  v.  L* Estrange,  i.  153. 

5.  Order  on  creditor.  An  agreement  between  a  debtor  and  a  creditor,  that  the 
debt  owing  shall  be  paid  out  of  a  specific  fund  coming  to  the  debtor,  or  an  order 
given  by  a  debtor  to  his  creditor  upon  a  person  owing  money  or  holding  funds, 
belonging  to  the  giver  of  the  order,  directing  such  person  to  pay  such  funds  to  the 
creditor,  will  operate  as  an  equitable  assignment  of  such  debt  or  funds.  Rodick  v, 
GandeU,  xv.  22. 

6.  A  railway  company  was  indebted  to  A,  who  was  indebted  to  his  banker ;  A,  by 
letter  to  the  solicitors  of  the  company,  authorized  them  to  receive  the  money  due  to 
him  from  the  company,  and  pay  the  same  to  the  banker ;  the  solicitors,  by  letter,  prom- 
ised to  do  so  on  receiving  it  Held,  that  this  did  not  amount  to  an  equitable  assign- 
ment   IL 

lY.  Miscellaneous. 

1.  A  pnrchaser  of  a  chose  in  action  takes  it  subject  to  all  equities.  CockeU  v.  Taylor^ 
XT.  101. 

2.  Voluntary^  of  chose  in  action.  A,  a  creditor  of  B,  by  a  voluntar}'  deed,  assigned 
the  debt  to  C.  C.  filed  a  claim  against  A  and  B,  but  it  was  held  that  it  could  not  be 
maintained.     Sewell  v.  Moxsy,  xii.  804. 

3.  0/ chose  in  action.  The  assignee  of  a  cJiose  in  action,  or  security  of  any  kind, 
where  there  has  been  no  fraud,  stands  in  exactljc  the  same  situation  as  the  assignor  as 
to  the  equities  arising  upon  it  He  must  be  taken  to  be  cognizant  of  them.  It  is  his 
duty  to  make  inquiries,  and  as  a  general  rule,  the  creator  of  the  security  thus  assigned 
is  not  bound,  on  receiving  a  simple  notice  of  the  assignment,  to  volunteer  information. 
If  a  loss  arises,  it  falls  upon  him  whose  duty  it  is  to  make  the  inquiries  and  who  has 
not  made  them.    Mangles  v.  Dixon,  xviii.  82. 

4.  But  if  the  notice  given  by  the  assignee  discloses,  on  the  face  of  it,  that  which 
induces  the  belief  that  he  has  been  deceived  in  accepting  the  assignment,  the  creator 
of  the  security  is  bound  to  inform  the  assignee  of  the  real  circumstances,  and  if  he 
shoakl  not  do  so,  he  will  be  bound  to  perform  the  stipulations  of  the  security,  and 
cannot  be  allowed  to  take  advantage  of  the  equities  existing  as  between  the  assignor 
and  himself.    Ih. 

5.  The  performance,  by  the  creator  of  a  security,  of  any  intermediate  stipulations 
in  it,  after  he  has  received  notice  of  its  assignment,  being  an  act  done  under  both  a 
legal  and  an  equitable  liability,  can  never,  in  itself,  be  considered  as  a  ground  for 
fixing  him  with  a  liability  to  something  beyond  that  by  wlm;h  he  is  equitably  bound. 
/6.  • 

6.  Of  charter-party.  A  was  the  owner  of  a  vessel.  B  was  to  charter  it  for  a  particular 
voyage  to  seek  a  particular  carga  Its  tonnage  was  larger  than  B  required.  A  was 
viUing  to  undertake  half  the  risk,  and  was  to  have  half  the  profits.  A  charter-party 
was  executed,  on  the  24th  of  April,  1845,  by  which  the  vessel  was  declared  to  be  let 
to  freight,  at  16«.  a  ton  per  month,  to  B,  and  bills  were  to  be  given,  and  payments 
from  time  to  time  made,  by  B,  which,  taken  together,  would  cover  one  half  of  the 
amount  stipulated  for  the  freight  On  the  arrival  of  the  ship  at  home,  B  was  to  give 
alall  at  ninety  days'  date  for  the  remainder  of  the  freight  Two  other  instruments 
irere  executed  on  the  same  day ;  by  the  first  of  which  D  was  to  join  in  the  adventure, 
and,  "  after  payment  or  deduction  of  the  freight,  and  aU  incidental  expenses,  the 
in&t  or  loas"  was  to  be  borne  by  the  parties  in  equal  moieties ;  and,  by  the  other,  A 
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gave  to  B  a  guaranty  for  the  due  performance,  by  D,  of  the  stipulations  he  had 
entered  into.  On  the  1st  of  December,  1845,  while  the  ship  was  on  the*  voyage,  A 
assigned  to  C  the  charter-party,  and  wrote  on  the  margin  thereof  a  note  addressed  to 
B,  requesting  him  to  pay  **  what  is  due."  C  gave  &  notice  of  thb  assignment  and 
note.  The  notice  was  in  the  ordinary  form,  and  C  made  no  inquiries  of  B.  B  con- 
tinued the  payments  which,  by  the  stipulations  in  the  charter-party,  he  was  bound  to 
make.  The  vessel  returned  in  August,  1846,  and  the  adventure  turned  out  a  loss. 
B  claimed,  as  against  C,  to  balance  the  accounts  of  profit  and  loss,  as  he  would  have 
been  entitled  to  do  with  A  had  the  charter-party  not  been  assigned.  Heldf  that  in 
equity  he  was  entitled  to  do  so.    lb, 

7.  0/ Judgment  debt.  The  assignee  of  a  judgment  debt  must  give  the  judgment 
debtor  notice  of  the  assignment     Stocks  v.  Dobson,  xv.  314. 

8.  The  equitable  assign  by  deed  of  a  judgment  debt  assigned  it  over,  together  with 
the  deed.  Notice  of  this  assignment  was  not  given  to  the  judgment  debtor.  The 
original  assign  aflcrwards  gave  a  release  to  the  debtor,  who  accepted  the  same  with- 
out requiring  the  original  deed  of  assignment  to  be  given  up  or  produced.  Held,  that 
such  release  was  good  as  against  the  assign,  who  had  neglected  to  give  nodce  of  the 
assignment  to  him.     Stocks  v.  Dobson,  xix.  96. 

ASSUMPSIT. 

1.  Against  commissioners  under  local  act.  Where  commissioners  under  a  local  act 
have  power  to  appoint  officers  at  a  salary  to  be  paid  out  of  the  rates  raised,  the  ap* 
pointment  does  not  create  a  contract  on  the  part  of  the  commissioners  to  pay  the 
salary.  Therefore,  an  indebitatus  action  will  not  lie  against  them  for  salary ;  bnt  a 
mandamus,  or  an  acdon  on  the  case,  is  the  proper  remedy.    Bogg  v.  Pearce,  iiL  508. 

2.  Against  director — Evidence.  In  an  action  for  services  against  a  director  of  a 
joint-stock  company,  the  fact  that  the  defendant  had  paid  the  demands"  of  another 
person  against  the  company  for  work  done  on  the  order  of  the  secretary,  is  admiasi- 
ble  to  show  that  he  had  acted  as  a  director.    Elmes  v.  Ogle,  ii.  879. 

8.  By  treasurer  against  a  qui  tam  informer,  for  half  a  penalty.  An  action  for  money 
had  and  received  lies  at  the  suit  of  a  treasurer  of  a  borough  fund  for  half  a  pei^altj 
recovered  by  a  qui  tam  informer,  under  5  &  6  Will.  IV.  c.  76,  s.  48.  It  is  for  de- 
fendant to  show,  if  he  can,  that  deductions  are  to  be  made  for  costs  and  expenses 
The  Mayor  of  Harwich  v.  Gaunt,  xxx.  354. 

4.  By  a  mortgagee  against  a  landlord  for  overplus,  on  sale  of  the  tenants  goods.  A 
landlord,  who  has  sold  his  tenant's  goods,  under  a  distress  for  rent,  is  not  liable  in  an 
action  for  money  had  and  received  at  the  suit  of  the  mortgagee  of  the  goods,  to  recover 
the  overplus  money  in  the  landlord's  hands ;  the  proper  remedy  being  by  an  action 
on  the  case  against  him  for  not  paying  over  the  overplus  to  the  sheriff,  pursuant  to  3 
W.  &  M.  sess.  1,  c.  5, 8.  2.     Yates  v.  Eastwood,  v.  619. 

5.  Trustee  and  cestui  que  trust.  Where  parties  stand  to  each  other  in  the  relation 
of  trustee  and  ce9lui  que  trust,  and  the  trustee  is  under  no  other  legal  liability  than 
that  which  arises  from  that  relation,  no  action  at  law  for  money  had  and  received  can 
be  maintained  against  him,  though  he  has  money  in  his  hands,  which,  under  the  terms 
of  the  trust,  he  ought  to  pay  over  to  the  cestui  que  trust,  but  which  he  still  holds  in 
the  character  of  trustee  only.    Edwards  v.  Lowndes,  xvi.  204. 

6.  By  carrier  against  railway  company  for  sum  paid  in  excess.  The  B.  and  K 
Bailway  is  a  continuation  of  the  G.  W.  Railway,  but  worked  by  a  distinct  company, 
and  the  act  of  incorporation  requires  that  the  charges  for  carriage  of  goods,  &c.,  shall 
be  the  same  to  all  persons  under  similar  circumstances.  By  the  scale-bill  for  both 
lines,  a  certain  price  was  stated  for  the  carriage  of  goods  per  ton  from  P.,  the  London 
temunus  of  the  G.  W.  Railway,  to  T.,  a  station  on  the  B.  and  E.  line,  which  charge 
included  the  cost  of  collection  and  delivery  of  the  goods  at  the  respective  places ;  and 
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a  nodce  'was  appended  to  the  scale-bill,  tliat  a  certain  allowance  would  be  made  to 
persons  collecting  and  delivering  their  own  goods.  The  plaintiff,  who  so  collected 
and  delivered  goods,  which  he  sent  by  the  railway,  demanded  a  larger  allowance ; 
00  several  occasions,  however,  he  paid  at  the  specified  rates,  but  always  under  pro- 
test, although  without  ever  tendering  a  smaller  amount  He  then  brought  an  action 
(or  money  had  and  received,  to  recover  the  excess  which  he  had  paid  above  what 
would  have  been  payable  at  an  increased  allowance  for  collection  and  delivery.  The 
juiy  fonnd  that  tbcT  allowance  was  too  little,  and  returned  a  verdict  for  the  amount 
10  paid  in  excess.  Held,  first,  that  the  action  for  money  had  and  received  was  main- 
tunable.  Secondly,  that  the  whole  sum  so  paid  in  excess  was  recoverable  fVom  the 
Bristol  and  Exeter  Railway  Company,  although  they  received  a  portion  of  it  as  agents 
only  for  the  Great  Western  Railway  Company.  Parker  v.  The  Bristol^  Sfc.  Railway 
Co,  viL  528. 

7.  Against  parish  clerk  to  recover  illegal  charges*  The  plfluntiff  applied  to  the 
defendant,  a  parish  clerk,  for  liberty  to  search  the  register-book  of  burials  and  baptisms. 
He  told  the  defendant  that  he  did  not  want  certificates,  but  only  to  make  extracts. 
The  defendant  said  the  charge  would  be  the  same  whether  he  made  extracts  or  had 
certificates.  The  plaintiff  searched  through  four  years,  and  made  twenty-five  ex- 
tracts, for  which  the  defendant  charged  him  3.<f.  Bd,  each;  and  he  accordingly  paid  the 
defendant  4/.  7s.  6d.  Held,  first,  that  the  charge  for  extracts  was  illegal,  since  the 
6  &  7  WilL  IV.  c.  86,  s.  85,  only  authorizes  a  charge  for  a  search,  and  for  a  certified 
copy ;  secondly,  that  the  payment  was  not  voluntary,  so  as  to  preclude  the  plaintiff 
from  recovering  back  the  excess;  and,  thirdly,  that  the  defendant  was  the  proper 
person  to  be  sued.     Steele  v.  Williams,  xx.  319. 

8.  Waiver  of  trespass,  A  and  B  (the  defendants)  went  together  to  the  house  of  the 
plaintiff's  mother,  and  A  seized  there  a  sum  of  money  belonging  to  the  plaintiff. 
There  was  aome  evidence  of  A  and  B  having  gone  with  intent  to  get  the  money,  but 
BO  evidence  that  B  went  into  the  house.  They  subsequently  paid  the  money  into  a 
bank  to  their  joint  account  Held,  that  the  plaintiff  might  waive  the  trespass,  and 
maintain  an  action  for  money  had  and  received  against  the  two  defendants.  Neat  v. 
Bardiugy  iv.  494. 

9.  Money  received  as  agent  of  plaintiffs.  Where  a  defendant  retained  money  he 
had  received  as  the  agent  of  the  plaintiffs,  though  he  had  a  claim  against  their  prin- 
dpols,  and  had  made  an  arrangement  with  them  to  refund  it,  if  the  plaintiffs  were 
not  covered  in  their  advances,  or  were  called  on  to  repay  it,  it  was  held,  upon  the 
principals  calling  for  the  fnonoy,  that  the  defendant  was  liable  to  plaintifls  in  money 
had  and  received ;  and,  also,  that  the  assent  of  the  plaintiffs'  principab  to  his  appro- 
priatioii  of  it  in  payment  of  his  claim  against  them,  would  be  no  defence  without  an 
agreement  between  them  and  the  plaintiffs,  discharging  the  latter.  Enthoven  v. 
Hammond,  xxiL  476. 

10.  Money  deposited  to  he  repaid.  Assumpsit  for  money  had  and  received  will  Ke 
to  recover  a  sum  of  money  deposited  with  the  defendant  upon  the  .undertaking  that 
m  a  given  event  the  same  sum  of  money,  although  not  the  same  identical  coins  or 
notes,  shall  be  repaid  to  the  plaintiff,  and  this,  although  part  of  the  money,  has,  in  the 
mean  time,  been  expended  by  the  defendant.    Londesborough  v.  Mowatt,  xxviii.  119. 

1 1 .  Deposit  paid  on  shares  in  abortive  railway  company.  The  plaintiff  received  a  letter 
of  allotment,  allotting  him  shares  in  a  projected  railway,  upon  which  he  paid  a  certain 
deposit  per  share.  With  the  letter  of  allotment,  the  board  of  directors  (one  of  whom 
was  the  defendant)  caused  to  be  sent  to  the  plaintiff  a  circular  containing,  amongst 
others,  the  following  provision :  "  In  the  event  of  the  act  not  being  obtained,  the 
Erectors  undertake  to  return  the  whole  of  the  deposits,  without  deduction."  There 
im  no  evidence  of  any  application  by  the  plaintiff  for  shares,  or  that  his  allotted 
ibares  had  been  exchanged  for  scrip ;  and  it  appeared  that  he  had  never  signed  the 
pttfiamentaiy  contract  or  subscribers'  agreement.    The  project  proving  abortive,  it 

no.  REP.  DIG.  6 


62  ASSUMPSIT — ^ATTAINDER. 

was  held^  that  money  had  and  received  lay  to  recover  back  the  deposit  paid.  Wcard 
y.  Londesborouffkj  xxii.  402.     See,  also,  Londesborough  v.  Moicatt,-KJiym,  119. 

12.  Cross-acceptances,  A,  being  in  want  of  money, applied  to  B  and  C  who  were  in 
partnership,  for  an  advance.  They  sent  liim  an  acceptance  by  B  alone,  and  A  agreed 
that  if  he  discounted  that  acceptance  he  would  give  to  B  and  C  his  own  acceptance. 
He  discounted  B's  acceptance,  but  failed  to  give  his  cross-acceptance.  B  was  after- 
wards sued  on  his  acceptance  by  the  holder  of  it,  and  paid  it  out  of  the  money 
of  B  and  C.  B  then  sued  A  for  money  paid.  Held^  that  the  action  could  be  main- 
t£uned  by  B  alone  upon  the  implied  contract  to  indemnify  him,  which  arose  when 
he  paid  the  acceptance  upon  which  he  alone  was  liable  to  bo  sued.  Driver  v.  But' 
ion,  ix.  404. 

18.  Annuity  paid  after  death  of  annuitant,  Afler  the  decease  of  an  annuitant,  the 
plaintiif,  in  ignorance  of  the  fact  of  the  decease,  purchased  the  annuity.  Held,  that 
the  annuity  ceased  to  exist  with  the  death  of  the  annuitant,  and  that  the  plaintiff 
might  recover  back  the  money  paid,  for  want  of  consideration.  Strickland  v.  Turner, 
xiv.  471. 

14.  Deposit  of  bank-notes — Failure  of  bank.  Where  A  deposited  certain  bank-notes 
with  his  banker,  and  received  a  certificate  therefor,  and  it  afterwards  proved  that  the 
bank  which  issued  the  notes  fiuled  on  the  day  the  deposit  was  made,  of  which  fact 
neither  party  was  cognizant,  it  was  held  that  A  could  not  recover  the  amount  of  the 
notes,  either  in  an  action  for  money  lent,  or  for  money  had  and  received.  Timmis  t. 
GibbinSf  xiv.  64. 

15.  Against  executors — Testamentary  dispositions.  A,  at  his  death,  left  two  sealed 
letters,  containing  promissory  notes,  directed  to  the  plaintiff.  The  defendants,  execu- 
tors of  A,  made  a  payment,  on  account  of  these  notes,  to  the  plaintiff,  and  promised 
in  writing  to  pay  the  residue,  but  subsequently  refused  to  do  so.  On  assumpsit  by  the 
plaintiff,  it  was  held,  that  the  defendants  were  not  liable  upon  the  count  for  an 
account  stated,  because  the  payments  and  promise  had  been  made  under  a  mistake 
as  to  the  liability  of  the  testator's  estate,  and  without  consideration.  Govgh  t.  Tindon, 
▼iii.  507. 

16.  Account  stated — Acknowledgment  of  debt.  The  plaintiff  executed  a  written 
contract  of  absolute  sale  of  some  goods  to  the  defendant ;  he  afterwards  sued  the 
defendant  for  a  sum  which  he  contended  was  due  to  him  out  of  the  proceeds  of  the 
goods  as  a  balance  after  repaying  the  amount  advanced  by  the  defendant  on  their 
security.  The  plaintiff  gave  evidence,  that  on  the  sum  being  demanded  by  the 
plaintiff's  agent,  as  the  balance  out  of  the  proceeds,  the  defendant  admitted  the  cor- 
rectness of  the  amount,  and  said  he  would  pay  it  over.  Held,  that  though  the  sale 
was  absolute  in  law,  there  was  evidence  that  it  was  accompanied  by  a  trust  that  the 
defendant  should  account  for  the  proceeds,  and  that  the  facts  showed  a  sufficient  con- 
sideration for  the  account  stated  by  the  defendant  to  entitle  the  plaintiff  to  recover 
the  balance  on  the  count  for  money  due  upon  an  account  stated.  Howard  y. 
Brownhill,  xxii.  181. 

ATTAINDER. 

Effect  of  pardon  on.  A  conditional  free  pardon  of  a  convict,  granted  in  the  penal 
colony,  will  not  do  away  with  the  attainder  by  which  the  conyicf  s  property  has  l>een 
vested  in  the  crown.    Re  Church's  Will,  xL  240. 
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ATTORNEY  AND  COUNSELLOR. 

I.   CERTIFICATE   OF;   STRIKING   OFF  THE   ROLL, 
n.  RIGHTS,   DUTIES,  AND   LIABILITIES   OF. 
m.  LIEN   OF. 
TV.  TRANSACTIONS   WITH   CLIENTS. 

T.  NEGLIGENCE   OF. 
VI.   COSTS. 
YIL   MISCELLANEpUS. 

L  Certificate  of;  Striking  off  the  RcKL 

1.  Renewal  of  certificate.  It  is  not  necessary  for  an  attorney  who  has  ceased  to 
take  out  his  certificate  for  a  year  preyious  to  the  passing  of  the  stat  6  &  7  Vict 
c  73,  to  apply  to  be  readmitted  as  an  attorney,  on  his  desiring  to  practice  again.  It  is 
sufficient  for  him  to  obtain  a  rule  to  renew  his  certificate.    Ex  parte  Howard^  i.  264. 

2.  AUering  name  on  roll  By  rule  of  court,  an  alteration  of  the  name  of  an  attorney 
was  aUowed  to  be  made  on  the  roll  by  inserting  a  middle  name,  which  he  had  assumed. 
Deardeuy  in  re,  iL  355.  # 

3.  Change  of  name  of.KtL  solicitor  gives  good  reasons  for  having  changed  his 
name,  the  corresponding  change  may  be  made  on  the  roll  of  solicitors.  Ex  parte 
MattkewSj  xv.  339. 

4.  Benewal  of  certificate.  T.,  who  whilst  uncertified  had  placed  his  name  as  an 
attorney  upon  brie&  for  counsel  at  Quarter  Sessions,  upon  his  showing  by  affidavit 
that  he  had  on  those  occasions  acted  gsatuitously,  and  from  motives  of  kindness,  was 
allowed  to  renew  his  certificate  upon  payment  of  three  years'  back  duty,  and  a  fine 
of  61.    In  re  Taylor,  xi.  454. 

5.  Articled  derk.  An  articled  clerk,  having  taken  a  B«A.  degree,  was  articled  for 
three  years,  two  of  which  he  served  with  his  master,  eight  months  with  the  London 
agent,  and  fixir  months  with  a  special  pleader;  he  then  passed  his  examination. 
HM,  that  he  might  be  admitted  after  serving  four  months  with  an  attorney,  and 
receiving  a  certificate  of  his  examination,  the  examiners  to  be  at  liberty  to  sign  the 
certificate  at  once,  but  such  certificate  to  be  stayed  until  the  service  was  completed. 
Earie,  ex  parte,  xvi.  374 

t.  Articled  derk,  transfer  of  An  articled  clerk  was  transferred,  under  an  agree- 
ment for  an  assignment,  from  one  attorney  to  another;  the  assignment  was  not 
ezecated  till  six  months  after.  Held,  that  the  service  under  the  agreement  was  a 
service  irithin  the  6  &  7  Vict  c.  73,  s.  3.    Ex  parte  Brutton,  xxv.  232. 

7.  Uncertificated,  validity  of  acts  of  Under  the  stat  6  &  7  Vict  c.  73,  if  an 
ancertificated  attorney  acts  as  an  attorney,  his  acts  are  valid  as  regards  other  persons, 
though  he  cannot  maintain  any  action  or  suit  for  the  costs  of  business  done  while  he 
ii  without  a  certificate.  So  held  in  the  case  of  an  attestation  to  a  warrant  of  attorney 
hj  an  uncertificated  attorney.     Iloldgate  v.  SUght,  ix.  331. 

8.  Striking  from  roll.  The  mere  non-payment  of  money  by  an  attorney,  pursuant 
to  an  order  and  rule  of  court,  is  no  ground  for  striking  him  off  the  roll.  Guilford  v. 
Sims,  xxlv.  392. 

9.  Stridden  off  roll  of  solicitors.  Where  a  rule  had  been  obtained  to  strike  an  attorney 
off  the  roll  of  this  court,  founded  solely  on  an  order  of  the  Lord  Chancellor,  striking 
lum  oflT  the  roll  of  solicitors  for  alleged  misconduct  in  the  Court  of  Chancery,  but 
vldch  order  was  subsequently  reversed  and  the  party  restored  to  the  roll  of  solicitors, 
OB  payment  of  costs,  but  he  was  ordered  to  be  suspended  for  six  months  from  practis- 
iag  in  the  Court  of  Chancery,  this  court  discharged  the  rule  on  payment  of  costs.  In 
ii  maUer  of  John,  Smith,  xvL  231. 
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II.  RighUy  Duties,  and  Liabilities  of, 

1.  Cannot  act  for  both  parties — Warrant  of  attorney.  By  stat  1  &  2  Vict  c.  110, 
8.  9,  an  attorney  can  in  no  case  act  for  both  plaintiff  and  defendant,  in  tbe  execution 
of  a  warrant  of  attorney  to  confess  judgment     Hirst  v.  Hannah^  xxiv.  186. 

2.  As  to  clienfs  papers.  An  attorney  or  solicitor,  who  on  payment  of  his  bill 
delivers  up  papers  that  have  been  intrusted  to  him,  is  bound  to  deliver  them  up  in  a 
reasonable  state  of  arrangement,  so  that  the  party  to  whom  they  are  delivered  may 
not  be  put  to  unreasonable  trouble  in  sorting  them.  The  Northwestern  Railway  Co.  y. 
Sharp,  xxviii.  555. 

3.  Fraud  of  clients.  If  an  attorney,  suspecting  that  his  clieAt  is  engaged  in  a 
systematic  course  of  fraud  and  forgery,  continues  to  act  for  him  as  if  he  were  assisting 
to  enforce  just  rights  and  give  effect  to  genuine  documents,  he  is  guilty  of  gross  mis- 
conduct, although  not  originally  privy  to  the  frauds,  and  although  never  informed  of 
the  manner  in  which  the  forged  documents  were  obtained.     In  re  Barber,  vi.  338. 

4.  Authority  to  file  bill.  Where  a  solicitor  files  a  bill,  the  onus  lies  upon  him  to 
show  that  he  had  the  plsuntiff's  authority  for  doing  so;  and  if  he  fails  to  show  such 
authoqty,  or  a  subsequent  acquiescence  on  the  part  of  the  plaintiff,  the  plaintiff  is 
entitled  to  have  his  name  removed  from  the  record,  with  costs  to  be  paid  by  the 
solicitor.     Maries  v.  Maries,  xxiii.  221. 

5.  Authority  t8  institute  suit  A  solicitor  cannot  be  allowed  to  institute  suit  on  the 
authority  of  the  cestui  que  trust,  agiunst  the  trustee,  without  consent  And  the  affidavit 
of  the  solicitor  is  not  good  evidence  of  consent  against  the  affidavit  of  the  trustee. 
Solicitor  to  pay  costs.     Crossley  v.  Crowther,  xii.  245. 

6.  ^fufapplication  of  money  by.  Where  an  attorney  has  fraudulently  misapplied 
money  received  from  his  client  for  a  specific  purpose,  this  court  will  exercise  its 
summary  jurisdiction  by  ordering  him  to  pay  tlie  money,  although  he  has  obtained  a 

certificate  of  protection  from  the  Bankruptcy  Court  under  7  &  8  Vict  c.  70.   Re 

XXX.  390. 

7.  Liability  for  interest  oh  balances.  A  solicitor  cannot  be  charged  with  interest  on 
balances  in  hand ;  but  if  he  debits  himself  with  interest  in  a  cash  account  rendered, 
he  ought  to  be  charged.    In  re  Savery,  xv.  81. 

8.  Liability  for  sheriff's  fees.  The  attorney  who  lodges  Sk  fieri  facias  with  a  sheriff,  is 
liable  to  the  bailiff  by  whom  it  is  executed  for  the  fees  due  to  him  although  no  direc- 
tions were  given  by  him  as  to  the  person  by  whom  the  writ  should  be  executed. 
Brewer  v.  Jones,  xxix.  502. 

9.  Obligation  to  carry  on  suit.  An  attorney  is  bound  to  carry  on  a  suit  to  its 
termination,  unless  he  gives  notice  that  he  shall  discontinue  if  he  be  not  paid,  or 
supplied  with  funds,  or  the  client  dies ;  and  the  statute  of  limitations  does  not  run 
against  his  bill,  until  the  happening  of  one  of  these  events.  Whitehead  v.  Lord^  xL 
587. 

10.  Liability  for  fraud  of  clerk.  Where  an  attorney's  clerk  had  fraudulently 
simulated  the  court  seal  upon  a  writ  of  summons,  the  court  set  aside  the  writ  and  all 
proceedings  thereon,  and  ordered  the  attorney  (though  blameless)  personally  to  pay 
the  costs.    Dunkley  v.  Farris,  xx.  285. 

IIL  Lien  of, 

1.  On  amount  payable  to  bankrupt  client,  A  cause  and  all  matters  in  difference  had 
been  referred  to  an  arbitrator,  the  costs  of  the  cause  to  abide  the  event  The  arbi- 
trator found  for  the  defendant,  as  to  the  cause,  and  as  to  the  matters  in  difference 
awarded  303/.  15s.  to  the  plaintiff,  to  be  paid  at  the  same  time  and  place  at  which  tb6 
plaintiff  was  to  pay  the  costs  of  the  action  ;  and  the  defendant  did,  at  the  appmnted 
time  and  place,  pay  the  sum  awarded  to  the  plaintiff's  attorneys,  minus  ISO/.,  the 
vnount  of  the  costs  of  the  action,  but  refused  to  pay  the  residue  unless  the  plaintiff 
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paid  tlie  costs  of  the  action.  The  plaintiff  having  become  bankrupt  after  the  making 
of  the  award,  the  court  discharged  a  rule  calling  upon  the  defendant  to  pay  the 
balance  of  the  sum  awarded  to  the  plaintiff's  attorneys,  who  had  a  lien  against  the 
plaintiff  for  more  than  the  amount  awarded,  for  costs  incurred  by  them  in  the 
prosecution  of  the  reference.  Dunn  y.  West,  L  325.  See,  dXso,  Lloyd  y.  Mansell, 
xvi.  211. 

2.  No  ground  of  objection  to  order  to  produce  deeds.  A  claim  of  lien  by  a  solicitor 
for  profesBdonal  charges,  is  no  ground  of  objection  to  an  order  upon  him  to  produce 
deeds  in  his  possession,  to  be  used  as  evidence  between  third  parties.  Qucere, 
whether  the  solicitor  can  object  to  production,  under  such  an  order,  on  the  ground 
of  want  of  service  upon,  or  of  notice  to,  the  person  or  persons  to  whom,  subject  to 
his  lien,  the  deeds  required  to  be  produced  belong  ?    Hope  v.  LiddeU,  xxxi.  388. 

8.  On  biil  of  exchange — To  what  amount.  If  a  lessee  deposits  with  the  lessor's 
•oUcitor  (acting  for  all  parties)  a  bill  of  exchange  and  the  lease  to  secure  the  pay- 
ment of  a  particular  debt,  and  the  lessee's  solicitors  subsequently  pay  this  debt,  and 
receive  the  bill  and  lease,  the  solicitors  acquire  no  lien  on  the  bill  beyond  the  amount 
which  they  have  paid,  unless  there  is  an  express  contract    Gibson  v.  May,  xxxi.  110. 

4.  Evidence  of.  Evidence  of  express  contract  will  not  support  such  a  lien,  without 
proof  that  the  solicitors  explained  to  their  client  his  rights  independent  of  such  con- 
tract   Ih. 

5.  Order  to  deliver  up  deeds.  In  an  administration  suit  instituted  by  an  infant 
cestui  que  trust  under  a  will,  against  the  executors,  one  of  the  executors  admitted  that 
part  of  certain  sums  advanced  by  him  on  mortgage,  formed  part  of  the  trust  estate. 
An  order  was  made  in  the  suit  for  the  completion  of  contracts  for  sales  of  the  mort- 
gaged property  which  had  been  entered  into  by  the  executor.  Under  this  order  the 
purchase-moneys  were  paid  into  court  to  the  credit  of  the  cause.  The  order  directed 
the  executor  to  execute  the  conveyances,  and  deliver  the  title-deeds  to  the  peti- 
tioners ;  but  the  executor's  solicitors  refused  to  give  up  the  deeds,  claiming  a  lien 
upon  them  for  costs  due  from  the  executor  and  advances  made  for  the  midntcnance 
of  the  plaintiff.  Held,  that  the  court  had  jurisdiction  on  petition,  to  order  the 
solicitors  to  deliver  up  the  deeds.     Francis  v.  Francis,  xv.  47. 

€.  Uen  as  against  third  parties.  A  client  cannot  give  a  lien  to  his  solicitor  of  a 
higher  nature  than  the  interest  which  he  himself  has  in  title-deeds,  and  therefore 
if  such  deeds  are  subject,  in  the  hands  of  the  client,  to  any  legal  or  equitable  rights 
of  third  parties,  such  rights  will  follow  them  into  the  hands  of  a  solicitor.  Pelly  v. 
Wathen,  ix.  61. 

7.  Order  to  deliver  up  deeds — Attachment.  An  order  having  been  made,  directing 
an  attorney  to  deliver  up  certain  deeds  to  a  client,  the  court  granted.an  attachment 
against  him,  for  refusing  to  deliver  them  up  unless  the  client  would  pay  him  for  a 
schedule  thereof,  to  be  kept  by  the  attorney.    Ex  parte  WiUand,  xx.  293. 

rV.  JVantactions  with  ClienU. 

1.  Buying  land  of  infant  client — Specific  performance.  An  attorney  had  sold  land 
for  his  client  while  he  was  yet  a  minor,  and  bought  in  a  portion  of  the  premises 
himself.  Held,  that,  although  the  client  had  acquiesced  in  the  sale  for  a  long  time 
after  he  came  of  age,  the  attorney  was  not  entitled  to  have  specific  performance  of 
the  sale  ordered  by  a  court  of  equity.     Catts  v.  Salmon,  v.  93. 

2.  Purchase  by,  from  client.  An  attorney  cannot  sustain  his  purchase  from  a  client 
udeM  he  can  prove  that  his  diligence  to  do  the  best  for  the  vendor  has  been  as  great 
ai  if  be  was  only  an  attorney  dealing  for  that  vendor  with  a  stranger,  fiut  he  may 
deal  with  a  client  as  a  stranger  where  the  circumstances  are  not  such  as  to  put  him 
vnder  the  duty  of  advising  the  client    Hobnan  v.  Loynes,  xxviL  168. 

,    I.  The  reUdon  of  attorney  and  client  was  in  this  case  held  to  contuaae,  althongh 
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the  attorney  had  not  acted  as  snch  for  the  vendor  for  more  than  a  year  previous  to 
the  purchase,  (but  prepared  the  purchase  afi^ement,  and  charged  accordingly,)  he 
having  previously  been  employed  as  attorney  about  an  attempted  sale  of  the  same 
property :  and  the  sale  was  set  aside,  on  the  ground  that  the  consideration,  an  an- 
nuity, ought  to  have  been  considerably  greater,  by  reason  of  the  intemperate  habits 
of  the  vendor,  although  the  vendor,  acting  under  the  advice  of  an  auctioneer,  named 
the  price  and  pressed  the  attorney  to  purchase.    76. 

4.  Gift  tOy  by  client.  No  valid  gifl  can  be  made  by  a  client  to  his  attorney,  without 
the  intervention  of  a  third  party,  or  some  other  means  of  counteracting  the  influence 
of  the  relationship.     Hindson  v.  WeatheriU,  xxiii.  132. 

5.  AgreemetU  o/y  with  client.  Semble^  that,  in  case  of  an  agreement  between  a 
solicitor  and  client,  the  burden  rests  on  the  solicitor  to  prove  that  it  was  a  fair  agree- 
ment, and  was  not  obtained  by  undue  influence.    Moss  v.  Bainbrigge^  xxxi.  565. 

6.  Prevision  in  toill  in  favor  of  solicitor  who  makes  it.  Where  a  testator  makes  a 
disposition  by  his  will  in  favor  of  the  solicitor  employed  by  him  to  make  the  will,  in 
such  language  and  under  such  circumstances  as  that  upon  the  trial  at  law  of  an  issue 
devisavit  vel  non,  brought  by  the  heir  at  law  of  the  testator,  or  upon  the  hearing 
by  the  Ecclesiastical  Court  of  a  suit  touching  the  validity  of  the  will,  the  disposition 
in  question  would  be  upheld,  this  court  will  not,  on  the  mere  ground  that  the  relation 
of  solicitor  and  client  existed  between  the  solicitor  and  the  testator,  interfere,  at  the 
instance  of  the  heir  at  law  or  next  of  kin,  to  fix  a  trust  for  the  benefit  of  either 
of  them  upon  the  property  devised  or  bequeathed  to  the  solicitor.  Hindson  v. 
WetheriUy  xxviL  149. 

7.  Purch<is€  hyy  from  client.  If  a  solicitor  purchases  of  his  client,  the  burden  rests 
on  him  to  show  the  fairness  of  the  purchase,  if  he  seeks  to  have  the  contract  enforced. 
CvUts  V.  Salmon,  xii.  816. 

8.  As  to  money  of  feme  covert  client.  A  married  woman,  to  whom  a  sum  of  money 
was  payable  for  her  separate  use,  received  a  check,  and  handed  it  over  to  her  solici- 
tor, who  accompanied  her.  Held,  that  the  ontis  being  on  the  solicitor  to  show  cause 
for  not  paying  it  over,  he  could  not  set  up  a  voluntary  agreement  to  pay  her  hus- 
band's debt  out  of  it    Maiohood  v.  Milbanke,  xv.  73. 

9.  For  observations  respecting  conveyances  by  client  to  cUtomey,  see  Stump  v.  Gaby^ 
zvii.  357. 

V.  Negligence  of. 

1.  Psiilure  to  make  proper  inquiries.  An  action  will  lie  against  an  attorney  for 
i^Gg^g^nce  in  .not  inquiring  whether  the  vendor  had  been  insolvent,  when  he  suspects 
such  to  have  been  the  case.     Cooper  v.  Stephenson,  xii.  403. 

2.  In  drafting  agreement.  An  attorney  undertook  to  draf^  a  security  for  the  pay- 
ment of  an  annuity  to  a  woman,  to  be  made  in  consideration  of  past  cohabitation. 
It  was  drawn  in  haste,  the  signer  being  unwilling  to  stop  to  execute  it  It  was 
worthless,  because  not  under  seaL  In  an  action  against  the  attorney  for  negligence, 
the  judge  charged  the  jury :  "  That  every  attorney  is  bound  to  bring  a  fair  and 
reasonable  amount  of  care  and  skill  to  the  performance  of  his  duty ;  that  he  is  not  to  bo 
expected  to  know  difficult  points  of  law ;  may  not  be  bound  to  know  all  the  authorities, 
but  is  bound  to  ask  for  time  for  examination  if  the  case  is  difficult ;  that  the  question 
was  whether  plaintiff  did  not  desire  a  valid  agreement"  The  jury  as^^ssed  damages 
for  the  plaintiff  at  70/.  Afler  long  arguments  by  counsel,  the  court  took  time  to 
consider  the  case,  and  at  a  subsequent  day  proposed  to  the  parties  that  the  verdict 
should  be  reduced  to  35/.,  and  this  was  agreed  to,  each  party  paying  his  own  costs. 
Parker  v.  JHollSy  xxviii.  424. 

3.  Summary  jurisdiction  over  solicitors.  Where  the  same  solicitor  was  employed  by 
the  vendor  and  purchaser,  and  the  purchaser  paid  his  purchase-money  to  the  solicitor^ 
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aod  was  aflerwards  deprived  of  the  benefit  of  his  purchase  hy  parties  having  a  prior 
equitable  mortgage,  which  was  known  to  the  solicitor  at  the  time  of  the  purchase, 
it  was  held,  that  the  court  had  no  jurisdiction,  on  petition  of  the  purchaser,  to  order  the 
BQiidtor  to  pay,  out  of  the  purchase-money,  the  amount  of  the  equitable  mortgage,  as 
the  money  was  not  paid  to  him  as  the  solicitor  of  the  petitioner,  but  of  the  vendor ; 
and  that  it  had  no  jurisdiction,  on  petition,  to  order  the  solicitor  to  make  compensation 
to  the  purchaser  for  the  loss  sustained  through  his  negligence.  Tylee  v.  Webb,  vii. 
284. 

4.  Investing  clients  money  on  insufficient  security.  Where  a  solicitor  invests  his 
clients  money  on  such  insufficient  security  that  the  negligence  amounts  almost  to 
6and,  the  client  can  claim  the  amount  in  a  suit  for  the  administration  of  the  solicitor's 
estate  without  a  suit  at  law.     Smith  v.  Pocockn  xxiii.  470. 

5.  Allowing  client's  shares  to  be  forfeited.  Where  a  solicitor  allowed  shares  belong- 
ing to  a  client  to  be  forfeited  by  neglect,  and  afterwards  replaced  such  shares,  giving 
less  than  would  have  originally  been  paid,  it  was  held,  that  the  client  could  only  clsum 
to  be  placed  in  the  same  position  as  if  Uie  shares  had  never  been  forfeited.    lb. 

VL   Costs. 

1.  Delivery  of  bUL  An  attorney,  being  consulted  by  a  client  who  was  under  a  crim- 
inal charge,  obtained  from  him  a  sum,  to  do  the  best  he  could  for  him,  with  an  under- 
standing that  no  account  should  be  kept  or  rendered.  Having  succeeded  in  pouring 
the  prisoner's  discharge,  the  attorney  was  called  upon  afler  the  lapse  of  nearly  six  years 
to  deliver  a  bill.  The  court  refbsed  to  order  him  to  do  so ;  but  referred  the  whole 
matter  to  the  Master,  who  in  the  result  discharged  the  rule,  but  without  costs.  In  ih» 
matter  of  Edward  Vann,  xxix.  818. 

•  2.  Order  far  taxation  and  payment.  An  order  for  the  taxation  and  pa3rment  of  an 
attorney's  bill,  (after  a  previous  order  to  change  the  attorney,)  cannot  be  made  upon 
an  ex  parte  application.     Gillow  v.  Rider,  xxx.  588. 

8.  Delivery  of  bilL  If  an  attorney  deliver  his  bill  of  costs  to  the  person  intended 
bj  him  to  be  charged,  inclosed  in  an  envelope  addressed  to  the  person  on  the  outside, 
it  IS  a  sufficient  delivery  of  the  bill  within  the  meaning  of  the  stat  6  &  7  Vict  c.  78, 
s.  87,  though  there  be  no  heading  to  the  bill,  and  the  name  of  the  party  does  not 
appear  anywhere  on  it  as  the  debtor.    Lucas  v.  Roberts,  xxx.  592. 

4.  When  entitled  to.  An  attorney,  having  notice  of  the  bankruptcy  of  a  trader, 
upon  an  assurance  from  the  defendant,  a  creditor,  that  all  the  creditors  of  the  bank- 
rupt wbttld  concur,  and  being  instructed  by  him,  drew  a  deed  of  settlement.  Held, 
that  as  such  deed  might  have  been  operative  if  all  the  creditors  had  concurred,  the 
attorney  was  right  in  drawing  the  deed,  and  was  entitled  to  his  costs.  Lewis  v.  Col- 
Itntf,  xxiv.  867. 

5.  Attorney's  bill,  statute  respecting.  The  plaintiff,  an  attorney,  employed  by  the 
eompany,  delivered  his  bill  of  charges,  headed  "  Northampton,  Lincoln,  and  Hull 
Bailway  to  R.  H.  Daubney,  debtor : "  to  the  defendant  who  was  a  member  of  the 
provisional  committee,  tif^b/,  that  it  sufficiently  charged  the  defendant  within  the 
meaning  of  the  stat  6  &  7  Vict  c.  78,  s.  88.     Phipps  v.  Daubney,  iv.  240. 

6.  Taxation  of  bill — Liability  of  client.  A  judge's  order,  referring  an  attorney's  bill 
to  taxation,  reserved  to  the  client  the  right  of  disputing  his  liability  to  the  whole  or 
any  part  of  it,  on  certain  specified  grounds.  The  order  did  not  direct  the  Master  to 
tu  tiie  costs  of  the  reference,  as  required  by  statute.  The  Master  taxed  off  less  than 
anxth  of  the  whole  bill,  and  taxed  the  attorney  the  costs  of  the  reference.  Held,  that 
tlie  cfient  was  liable,  under  the  statute,  to  pay  the  costs  of  the  taxation,  whatever  might 
be  the  event  of  the  questions  reserved.    In  re  George  Shaw,  iv.  247. 

7.  Agreement  to  pay,  construction  of.  A,  an  attorney,  on  obtaining  from  B,  another 
MofBej,  tbe  papers  bebngmg  to  a  former  client  of  B,  wrote  to  B  as  follows:  ^  Out 
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of  any  moneys  which  I  may  receive  on  this  or  any  other  proceeding  on  her  accoant,  I 
will  hand  you  such  balance  as  may  remain  due  of  your  bill  of  costs."  Held,  that  A 
was  bound  upon  this  undertaking  to  pay  over  to  B  the  amount  of  the  costs  due  to  him 
from  the  first  moneys  he  should  receive  on  account  of  the  client,  without  deducting 
therefrom  any  costs  that  might  be  due  to  himself  for  recovering  such  moneys.  Tharrett 
V.  TrevoVj  viii.  508. 

8.  Under  winding-up  acts.  The  solicitor's  bill»  both  for  expenses  incurred  prelim- 
inary to  the  registration  of  the  company  and  those  incurred  subsequently,  ought  t^  be 
allowed  as  a  debt  in  the  winding-up  acts,  but  subject  to  taxation.  In  re  TIte  Inde^ 
pendent  Assurance  Co.  xxvii.  7. 

9.  Payment y  what  is.  If  a  solicitor  deliver  his  bill  to  a  client,  leaving  it  optional 
with  him  whether  the  bill  shall  be  taxed,  or  not,  and  the  client  gives  security  for  the 
bill,  but  pays  no  money,  that  is  payment  within  the  meaning  of  the  statute.  Ex  parte 
Turner,  xxvii.  555. 

10.  Payment  of  costs  under  protest.  A  protest  upon  payment  of  a  bill  of  costs  has 
no  effect  A  pressure  from  a  third  party,  which  cannot  be  removed  without  previous 
payment  of  a  bill  of  costs  to  a  solicitor,  is  no  good  ground  for  a  taxation  of  costs  after 
payment    In  re  Browne,  xv.  83. 

11.  New  order  for  taxation — Lapse  of  time.  The  court  may  make  a  new  order  fiwr 
the  taxation  of  a  solicitor's  costs  (against  the  estate  of  a  lunatic,)  when  the  demand 
founded  upon  the  first  order  has  become  barred  by  the  statute  of  limitations.  In  re 
Hart,  5Kii.  186. 

12.  Establishing  right  to,  at  law.  Where  there  is  doubt  as  to  the  legal  right  of  a 
solicitor  to  recover  a  bill  of  costs,  the  court  of  chancery  will  not  undertake  to  decide 

•the  question,  but  will  leave  the  party  to  establish  his  right  at  law.    In  re  BurckeU^ 
ix.  1 78. 

13.  Disobeying  judge*s  order.  An  action  does  not  lie  against  an  attorney  for  dyh 
obedience  of  the  order  of  a  judge  for  delivery  of  a  bill  of  costs.  Dent  v.  Bcuhatn,  xxy. 
463. 

14.  Petition  to  disallow  part  of— Agreement  between  solicitors.  A,  in  Edinburgh, 
employed  B,  a  solicitor,  as  his  agent  in  London,  and  introduced  to  him  business  of  some 
importance,  which  a  client  of  his  had  in  England.  B,  by  a  letter,  promised  to  allow  A 
one  half  of  the  profits  of  all  such  business,  so  long  as  he  should  retain  the  same,  directly 
or  indirectly.  Upon  the  discovery  of  this  by  the  client,  who  had  obtained  an  order 
for  the  taxation  of  B*s  bills  of  coats,  he  presented  a  petition,  asking  that  the  taxing 
master  might  disallow  all  such  share  of  the  charges  as  B  had  promised  to  pay  to  A. 
Held,  that  if  the  agreement  was  illegal,  it  could  not  be  enforced  by  A ;  that>  the  22 
Geo.  n.  c.  46,  s.  11,  being  a  penal  act,  must  be  construed  strictly;  that  the  business 
having  been  done,  the  solicitor  was  entitled  to  payment,  and  that  the  client  could  not 
avail  himself  of  the  letters  to  refuse  payment,  or  insist  upon  deducting  from  the  bills 
of  costs  what  B  had  promised  to  allow  to  A ;  and  that  the  production  of  the  documents, 
relating  to  the  bills  of  costs,  ought  to  be  left  to  the  dbcretion  of  the  taxing  master ;  and 
the  petition  was  dismissed  with  costs.     Gordon  v.  Dalzell,  ix.  154. 

15.  Of  solicitor  who  acts  for  himself  and  co-trustees.  The  rule,  that  a  solicitor 
who  is  a  trustee,  and  is  made  a  party  to  a  suit  respecting  the  trust  property,  will  be 
allowed  his  usual  professional  costs,  where  he  acts  as  solicitor  in  such  suit  for  himself 
and  his  co-trustees,  and  the  costs  are  not  increased  by  his  so  acting,  is  confined  to  the 
case  of  a  suit,  and  does  not  extend  to  the  case  of  a  solicitor  acting  for  himself  and  co- 
trustees in  the  administration  of  the  trust  property  without  the  intervention  of  the 
court     Lincoln  v.  Windsor,  v.  230.    Broughton  v.  Broughton,  xxxi.  587. 

16.  Denial  of  agency.  A  solicitor,  who  sold  his  business,' but  who  continued  to  conr 
duct  a  suit  in  chancery  in  the  office  as  the  agent  of  one  of  the  plaintiffs,  independently 
of  the  solicitor  who  had  purchased  the  business,  will  not  be  lEllowed  to  deny  his  agency, 
or  to  strike  from  the  bills  of  costs  of  such  solicitor  the  costs  of  proceedings  which  had 
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been  incurred  hy  a  mistake  made  in  conducting  the  cause ;  and  a  petition  for  tbe  tax- 
alba  ci  the  bills  of  costs  under  special  circumstances  was  dismissed,  with  costs.  In  re 
Gedyej  tL  53. 

n.  As  to  taxation  after  payment^  see  Re  WirUerbottom,  xv.  94 ;  Re  Mash,  xv.  96; 
Ja  re  Dearden^  xxiv.  488 ;  Ex  parte  Turner,  xxvii.  555. 

VII.  Miscellaneous, 

1.  Mortgagor  solicitor  of  mortgagee.  Where  a  mortgagor,  a  solicitor,  prepares  the 
mortgage-deed,  the  mortgagee  not  employing  another  solicitor,  the  mortgagor  will  be 
considered  to  be  the  solicitor  of  the  mortgagee  in  the  transaction  of  mortgage ;  but  the 
latter  will  not  therefore  be  deemed  to  have  notice  of  a  prior  deposit  of  the  tide-deeds 
hj  the  mortgagor,  or  of  any  uncommunicated  fact  which  it  was  the  interest  of  the 
mortgagor  to  conceal  from  the  mortgagee.     Hewitt  v.  Loosemore,  ix.  35. 

2.  Articled  clerk — Premium,  A  clerk  was  articled  to  a  solicitor  for  a  premiom,  for 
which  he  gave  the  solicitor  an  I  O  U,  and  afterwards  Icfl  his  master,  who  brought  an 
action  on  the  I  O  U ;  plea,  never  indebted,  payment  and  release,  upon  which  the 
master  abandoned  the  action.  In  the  course  of  subsequent  proceedings,  the  clerk 
agreed  to  pay  proportionally  for  the  time  which  he  remained  with  the  solicitor ;  still 
bter  he  sought  to  be  relieved  from  this  agreement,  without  success,  and  was  also 
ordered  to  pay  a  certain  sum,  it  appearing  from  his  affidavits  that  there  was  imperti- 
nent matter  between  the  parties.    Dufaur  v.  Sigel,  xxi.  313. 

AUCTION. 

1.  Auctioneer's  lien,  and  right  to  sue.  Declaration  for  price  of  a  horse.  Flea,  that 
pbintiff*  in  selling  it  by  auction  acted  as  agent  of  K.,  to  whom  defendant  paid  the 
price.  Hdd^  that  the  plea  was  bad,  as  plaintiff  must  be  assumed  to  have  had  a  lien 
far  his  commission,  &c.,  which  the  plea  did  not  state  to  have  been  satisfied,  nor  that  he 
had  notice  of  the  payment,  or  had  in  any  way  lost  his  right  to  sue.  Robinson  v.  Rutter^ 
XXX.  401. 

2.  Abortive  sale — Recovery  of  deposit.  The  purchaser  at  a  sale,  which  turns  out 
abortiYe,  from  vendor's  inability  to  make  a  good  title,  cannot  recover  the  deposit  from 
Ae  vendor  as  money  had  and  received,  though  paid  over  to  him,  but  must  sue  the 
auctioneer,  he  being  the  agent  of  both  parties,  to  appropriate  t)ie  deposit  to  the  party 
entitled  to  it    Johnson  v.  Roberts,  xxx.  284. 

8.  Misdescription  of  property.  Auctioneers  are  responsible  to  the  vendors  of  prop- 
erty for  loss  occasioned  by  careless  misdescription.    Parker  v.  Farebrother,  xxiv.  237. 

4.  Puffer.  A  puffer  who  bids  by  degrees  up  to  his  limit,  instead  of  making  his 
utmost  bid  at  once,  is  not  acting  in  fraud  of  the  bond  fide  bidders.  Flint  v.  Woodin, 
xnL  278. 

5.  There  is  nothing  fraudulent  in  the  mere  fact  of  an  owner  of  property  acting 
as  auctioneer  at  a  sale.    lb. 

6.  Sale  by,  without  warranty.  Quare,  whether  a  sale  by  auction  without  warranty 
ii  valid,  where  the  owner  of  the  property  sold  has  previously  given  a  private  warranty 
to  one  who  buys  or  bids  for  the  property.    Hopkins  v.  Tanqueray,  xxvi.  254. 

7.  Sale  by  auction  on  behalf  of  an  ii^ant,  without  a  reserved  bidding,  strongly  con- 
demned.    Cutts  V.  Salmon,  xii.  316. 

8.  In  public  market.  A  sale  by  auction  in  a  public  market  was  not  unlawful  at 
conmon  law,  and  is  not  prohibited  by  sec.  5  of  stat  50  Grco.  III.  c.  41.  Regina  v. 
Eenry,  xxix.  197. 

BAIL. 

1.  Qqdtal  offences*    Where  a  person  has  been  committed  upon  a  charge  of  wilful 
r,  found  by  a  coroner's  jury,  upon  evidence  sufficient  to  support  the  findingi 
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this  court  will  not  admit  him  to  bail,  especially  where  the  accused  has  made  a  state- 
ment admitting  his  participation  in  the  affair  out  of  which  the  charge  of  murder 
arises.  Ex  parte  Baronnet^  xyi.  SGI,  Ex  parte  Bartyiemy,  xvi,  SG6,  And  see  note 
to  same  case  for  the  American  law  on  the  subject  of  bailing  capital  offenders. 

2.  Discretion  of  court  respecting.  On  an  application  to  bail  a  prisoner  charged  with 
a  criminal  offence,  the  test  to  govern  the  discretion  of  the  court  is  the  probability  of 
the  prisoner's  appearing  to  take  his  trial ;  but,  in  applying  that  test,  the  court  will  not 
look  to  the  character  or  behavior  of  the  prisoner  at  any  particular  time,  but  will  be 
guided  by  the  nature  of  the  crime  charged,  the  severity  of  the  punishment  that  may 
be.imposed,  and  the  probability  of  a  conviction.    In  re  Robinson^  xxv.  215. 

8.  Point  reserved  on  conviction  for  felonious  assault.  Where  a  case  has  been 
reserved  for  the  court  of  appeal  upon  a  conviction  for  an  assault  with  intent  to  com- 
mit a  felony,  the  court  will  not  deem  itself  bound  to  admit  the  prisoner  to  bail  until 
the  decision  of  the  point  reserved,  even  although  the  offence  is  only  a  misdemeanor, 
and  the  prisoner  was  admitted  to  bail  of  right  previously  to  the  trial.  Regina  v.  Bird^ 
ii.  439. 

4.  Special  hail  by  executors.  The  general  rule  that,  where  an  action  against  an 
executor  is  removed  from  an  inferior  court,  the  defendant  is  not  bound  to  put  in 
special  bail,  does  not  extend  to  the  case  of  an  inferior  court,  where  a  custom  of 
foreign  attachment  exists,  which  can  only  be  dissolved  on  putting  in  special  bail- 
Bastow  v.  Gant,  xiv.  32. 

5.  Motion  to  rescind  judge's  order — Affidavits  of  collateral  facts  not  received.  On  a 
motion  to  rescind  a  judge's  order  to  hold  a  defendant  to  bail  in  an  action,  the  Court  of 
Queen's  Bench  will  not  receive  affidavits  of  collateral  facts  not  submitted  to  the  notice 
of  the  judge.    Bullock  v.  Jenkins j  ii.  195. 

6.  Affidavit  to  hold  to  bail,  sufficiency  of—Stat.  I  Sf  2  Vict.  c.  110,  s.  3.  An  affidavit 
on  which  an  order  was  made  to  hold  a  party  to  bail  under  1  &  2  Vict  c.  110,  s.  8,  spoke 
of  a  debt  for  ^^  shares  sold."  On  application  to  set  it  aside  on  various  gounds,  it  was 
heldf  that  it  was  no  objection  that  it  was  intituled  *^  A,  plaintiff  and  B,  defendant," 
though  there  was  no  cause  in  court  at  the  tii^e  of  swearing ;  that  the  section  applies  to 
actions  for  damages,  and  therefore  it  is  unnecessary  to  state  the  delivery  as  well  as 
sale  of  the  shares;  that  it  need  not  state  the  plaintiffs  belief  that  defendant  was  about 
to  quit  England,  "  unless  he  was  forthwith  arrested,"  it  being  therein  alleged  that 
defendant  had  told  plaintiff  that  such  was  his  intention.  Hargreaves  v.  Hayes^  xxx* 
272. 

7.  Affidavit  in  criminal  conversation.  As  to  what  the  plaintiff's  affidavit,  in  support 
of  an  application  to  hold  the  defendant  to  bail  in  an  action  for  criminal  conversation, 
must  set  forth,  see  Bullock  v.  Jetikins,  ii.  1 95. 

8.  Money  paid  into  court  in  lieu  of— Delay  in  perfecting.  The  defendant  who  had  been 
arrested  on  mesne  process,  in  an  action  for  a  debt,  deposited  with  the  sheriff  the 
amount  claimed  together  with  £  10  for  costs,  in  lieu  of  bail,  and  the  sheriff  paid  the 
amount  into  court  The  defendant  afterwards  put  in  and*  perfected  bail,  but  not  in 
due  time.  Hfldj  on  an  application  to  the  court  by  the  defendant,  supported  by  an 
affidavit  of  merits,  that  the  defendant  was  entitled  to  have  the  money  paid  out  to  him, 
and  that  the  plaintiff  was  not  en  tided  to  elect  whether  he  would  take  the  security  of 
the  bail  or  of  the  money.    Brook  v.  Brook,  xvi.  177. 

9.  Taking  out  of  court  money  paid  in  in  lieu  of.  Where  a  plaintiff  replies,  taking 
issue  on  a  plea  and  also  demurring  to  it,  pursuant  to  the  Common-law  Procedure  Act, 
the  defendant,  on  putting  in  bail  before  issue  is  joined  on  the  demurrer,  is  in  time  to 
apply  to  take  out  of  court  money  paid  in  in  lieu  of  bail  which,  by  the  stat  7  &  8 
Geo.  IV.  c.  71,  s.  3,  he  may  take  out  "  at  any  time  during  the  progress  of  the  cause 
before  issue  joined  in  law  or  fact"  AVhen  the  money  has  been  paid  in  by  a  third 
party,  on  the  bail  being  put  in  and  perfected,  the  court  will  pay  it  out  to  him,  if  the 
ittomey  who  gives  instructions  for  the  application  swears  that  he  is  the  attorney  of 
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tiie  defendant  and  acts  for  him,  though  the  defendant  himself  is  abroad.    Alcenius  T« 
Ifygreny  zxv.  222. 

BAILMENTS. 
See  Inkkeepeb;  Common  Carrisbb;  Pledge,  &c. 

BANKRUPTCY. 

L   ACTS    OF   BANKRUPTCY. 
U.  TRADER,    WHO    IS. 
nL  JOINT    AND    SEPARATE   ESTATE. 
IV.  ADJUDICATION. 

T.  JURISDICTION   OF   COMMISSIONER. 
TL  MESSENGER.       * 

TIL  TITLE   OF  ASSIGNEES  ;  ASSETS    OF  BANKRUPT. 
TUL  LIABILITIES,   AND   RIGHTS    OF  ASSIGNEES. 
IX.  RIGHTS   OF  TRUE   OWNER  OF  GOODS  IN  POSSESSION  OF  BANKRUPT. 
X.   DEBTS   PROTABLE. 

XL  PRIVILEGED    CLAIMS,  AND   RANK   OF   CREDITORS. 
Xn.   CERTIFICATE. 
Xm.  DEED    OF   ASSIGNMENT. 
XTV.   WHAT    ACTIONS  BARRED. 

XV.   PREFERENCES,  AND   FRAUDULENT   TRANSFERS. 
XVI.  PRACTICE. 
XVIL   MISCELLANEOUS. 

I.  AcU  of  Bankruptcy,  • 

1.  Personal  service  of  summons — Neglect  to  comply.  Where  the  ngnature  of  the 
cemminioner  to  the  original  summons  shown  to  a  trader  on  serving  him  with  the  sum-  ' 
mons,  under  the  78th  section  of  the  Bankrupt-law  Consolidation  Act,  was  omitted  in 
the  copy  of  such  summons  lefl  with  him,  it  was  held  that  this  was  not  a  personal 
serrice  of  the  summons  upon  the  trader  within  the  meaning  of  the  80th  section  of  the 
act,  and  that  his  not  appearing  before  the  commissioner  after  such  service  did  not  con- 
stitute an  act  of  bankruptcy  upon  which  an  adjudication  against  him  could  be -founded. 
jEx  parte  TindaUy  xxxi.  545. 

2.  Assignment  of  part  of  trader* s  property.  Where  a  trader  assigns  part  of  his  prop- 
erty, by  way  of  mortgage,  the  question  under  the  bankrupt  laws  is  not  whether 
putting  the  deed  in  force  will  put  an  end  to  his  business,  but  whether  it  will  make 
him  imolvent.     Young  v.  Ward^  xiv.  462. 

3.  Admission  of  demand — Failure  to  pay.  Where  a  creditor  has  filed  an  affidavit 
of  a  sufficient  debt,  and  given  his  debtor,  a  trader,  notice  to  pay,  and  summoned  him 
before  the  Court  of  Bankruptcy,  and  the  debtor  files  an  admission  that  he  owes  part 
of  the  demand,  and  makes  a  deposition  that  he  believes  that  he  has  a  good  defence  as 
to  the  residue,  and  is  excused  by  the  commissioner  of  bankrupts  from  entering  into  a 
bond  to  secure  it,  though  the  debtor  fail  for  more  than  seven  days  after  the  filing  of 
^  admission  io  pay  the  admitted  portion  of  the  demand,  he  does  not  thereby  commit 
in  act  of  bankmptcy  within  the  meaning  of  the  Bankruptcy  Consolidation  Act 
(Mfield  T.  Dodd,  zx.  380. 

4.  Judgment  on  traden^s  bond,    A  debt  for  which  a  trader  gave  a  bond,  and  forfeited 
it  before  he  ceased  trading,  is  not  merged  in  a  judgment  recovered  on  the  bond  after  he 

tradii^y  so  as  to  preclude  the  obligee  from  petitioning  for  adjudication  against 

Snch  jud^^nent  is  a  good  foundation  for  an  act  of  bankruptcy,  having  for 

tti  pmpoie  xelatkm  to  the  trading  o£  the  obligor;  and  notice  requiring  payment  o£ 
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the  judgment,  and  not  of  the  bond,  is  a  good  notice.    A  member  of  parliament  joiay 
become  bankrupt  in  such  case.    Ex  parte  Griffiths  ;  In  re  Mostyn^  xxi.  227. 

5.  Sale  of  goods  seized  on  execution,  A  trader's  goods  had  been  seized  on  execu- 
tion ;  he  executed  a  bill  of  sale  to  the  defendant,  who  paid  out  the  sheriff;  the  jury 
found  the  object  to  be  to  protect  the  goods  from  other  creditors,  and  not  merely  to 
relieve  the  trader  from  a  forced  sale.  Held,  a  Toid  sale,  and  an  act  of  bankruptcy. 
It  toems,  it  was  Toid  as  to  subsequent  creditors,  thereby  delayed  or  defrauded. 
Graham  v.  Furher^  xxv.  278. 

6.  Assignment  on  eve  of  bankruptcy.  Where,  on  the  eve  of  his  bankruptcy,  the 
bankrupt,  upon  being  pressed  for  payment  by  a  creditor,  executed  to  him  an  assign- 
ment of  so  much  of  his  estate  and  effects,  as  to  render  it  impossible  for  him  to  con- 
tinue carrying  on  his  trade,  this  was  held  to  constitute  an  act  of  bankruptcy,  and  to 
be  void  as  against  the  general  body  of  the  creditors  of  the  bankrupt  Bailey^  exparte^ 
xix.  51. 

7.  Fraudulent  assignment  of  trader's  stock,  SemUe^  that  an  assignment,  though 
made  hondfide^  of  the  whole  of  a  trader's  stock  for  the  price  of  a  part,  not  because  the 
trader  is  obliged,  under  pressure,  to  sell  his  stock  for  less  than  its  value,  but  because 
an  old  debt  is  ts^en  as  part  of  the  price,  though  the  moving  cause  of  the  transfer  may 
be  a  new  advance,  is  a  fraudulent  transfer,  constituting  an  act  of  bankruptcy  within 
the  12  &  13  Vict  c.  106,  s.  67.  At  all  events,  such  assignment  is  an  act  of  bank- 
ruptcy, even  without  fraud  in  fact,  if  it  conveys  all  the  trader's  property  including 
the  sum  advanced,  and  professes  to  give  the  assignee  a  right  to  take  the  trader's 
future  acquired  property  upon  non-payment  of  his  debt  within  a  certain  time. 
Graham  v.  Chapman^  xi.  498. 

8.  Fraudulent  grant  as  to  creditors,  G..  a  farmer,  who  became  liable  to  the  bank- 
rupt laws  as  a  trader,  by  possessing  two  shares  in  a  joint-stock  bank,  worth  less  than 
20/.  each,  conveyed  all  his  other  property,  worth  about  3,000/.,  to  a  creditor  to  secure 
his  debt  of  900/.  Ihld^  that  the  conveyance  might  be  an  act  of  bankruptcy,  as  a 
fraudulent  grant  with  intent  to  defeat  or  delay  creditors,  although  the  two  shares, 
which  were  G.'s  only  trading  property,  were  not  conveyed,  and  although  the  convey- 
ance did  not  stop  G.'s  trade  as  a  banker.  Held,  further,  that  the  conveyance  being 
of  property  worth  three  times  the  amount  of  the  debt  which  it  was  given  to  secure^ 
did  not  prevent  the  deed  being  an  act  of  bankruptcy ;  for,  though  the  grantee  would 
be  a  trustee  for  G.  as  to  the  amount  beyond  his  own  debt,  the  property  could  not  be 
taken  in  execution ;  and  as  the  common-law  remedies  of  the  other  creditors  agsunst 
their  debtor's  property  would  thus  be  barred,  they  might  consequently  be  defeated  or 
delayed.     Smith  v.  Cannan,  xviii.  390. 

9.  Deed  of  assignment,  A  trader  being  indebted  to  L.,  agreed  with  the  defendant, 
upon  hU  paying  200/.  to  L.  in  liquidation  of  the  debt,  to  assign  all  her  goods  and 
effects  to  him  as  security  for  the  repayment  of  the  200/.  The  deed  of  assignment 
contained  a  power  for  defendant  to  take  all  the  goods  of  Y.  which  then  were,  or  at 
any  time  during  the  continuance  of  the  security  might  be,  upon  the  premises,  and  to 
sell  the  same,  and  repay  himself  the  200/.  and  interest  There  were  covenants  to  pay. 
the  200/.  by  instalments,  and  that  Y.  should  remain  in  possession  until  default  in 
payment  Y.,  who  had  remained  in  possession,  sold  the  goods,  and  paid  207/.  to 
defendant  for  principal  and  interest  Afterwards  Y.  became  bankrupt  In  an 
action  by  her  assignees  against  defendant  to  recover  the  207/.,  the  jury  having  found 
that  the  deed  was  not  fraudulent,  nor  executed  in  contemplation  of  bankruptcy,  it 
was  held^  that  the  deed  was  not  an  act  of  bankruptcy,  inasmuch  as  the  payment  of 
the  207/.  by  defendant  to  L.  was  an  advance  to  Y.,  to  enable  her  to  carry  on  her 
business,  and  she  derived  the  full  benefit  of  the  whole  sum  advanced.  Hutton  t. 
Criitwell,  xvi.  121.  • 
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n.  Trader y  who  is. 

1.  Couskeeper.  A  man  fanning  271  acifes  kept  sul  cows,  and  sold  milk,  and  some- 
times butter.  His  intention  in  keeping  the  cows  was  to  sell  milk,  and  if  he  had  not 
done  so,  the  keeping  of  so  many  would  have  been  unprofitable.  It  would  not  have 
been  bad  farming  if  he  had  kept  no  cows,  but  cows,  to  the  extent  he  kept  them,  were 
tibe  most  profitable  stock.  Held^  that  he  was  not  a  trader  liable  to  be  made  a  bank- 
rupt as  a  "  cowkeeper ''  within  the  bankrupt  laws.    Bell  v.*  Young^  xxix.  237. 

2.  Conduct  as  a  trader.  Where  all  the  material  acts  under  consideration  took 
place  while  a  bankrupt  carried  on  that  trade  in  respect  of  which  he  was  declared  a 
bankrupt,  those  acts  are  to  be  regarded  as  *'  conduct  as  a  trader,**  within  the  meaning 
of  the  statute.    Ex  parte  Dornford^  v.  242. 

S.  Ckurjfing  on  trade  when  under  difficulties.  A  man  may  fitirly  carry  on  his  trade 
even  where,  if  his  assets  were  realized,  they  would  have  been  less  than  his  debts. 
Such  a  course  may  be  likely  to  be  beneficial  to  existing  creditors,  and  may  be  pur- 
sued without  dishonesty,  if  he  have  a  well-grounded  expectation  and  reasonable  hope 
of  surmounting  his  difficulties.    76. 

4.  Soliciting  agent.  Queerer  whether  a  person  who  is  employed  by  merchants  to 
solicit  orders  for  their  goods,  being  paid  a  commission  on  such  orders,  is  a  trader  within 
the  bankrupt  law  ?    Hernamann  v.  Barber^  xxv.  357. 

m.  Joint  and  separate  Estate. 

1.  Partnership  property.  A  carried  on  business  as  a  grocer,  and  was  entitled  to 
some  stock  in  trade  and  furniture  on  the  premises.  He  took  B  and  C  into  partner- 
ship. Afterwards  the  firm  became  bankrupt  B  and  C  did  not  pay  any  thing  to  A, 
or  bring  any  money  into  the  concern,  and  no  deed  of  transfer  of  die  property  of  A 
and  no  articles  of  partnership  had  been  executed.  Afler  the  partnership  A  ordered 
goods  in  the  name  of  the  firm.  Held^  that  the  stock  in  trade  on  the  premises  at  the 
time  of  the  bankruptey  was  partnership  property,  and  that  the  furniture  was  the  sep- 
arate property  of  A.      Owen,  ex  parley  vii.  305. 

2.  Transfer  of  proof  from,  separate  to  joint.  A  judgment  having  been  obtained 
against  one  of  three  joint  debtors,  the  other  two  being  out  of  the  jurisdiction,  a  fiat 
pf  bankruptcy  was  issued  against  him  by  the  creditor.  Afterward  the  creditor  wish- 
ing to  transfer  his  proof  from  the  separate  to  the  joint  estate,  the  court  decided  that, 
on  his  agreeing  to  abandon  the  proof  made  against  the  separate  estate,  he  was  entitled 
to  make  such  proof  as  he  would  have  been  entitled  to  make  if  the  separate  action  had 
never  been  brought    Ex  parte  Jones,  v.  240. 

5.  Payment  of  dividends.  Where  there  was* joint  estate  to  the  amount  of  13/.  it  was 
kddj  that  the  joint  creditors  could  not  receive  dividends  from  the  separate  estate, 
imtil  all  the  separate  creditors  were  paid  in  full,  although  it  did  not  appear  that  after 
payment  of  costs  any  part  of  the  13/.  would  remain  for  distribution.  Ex  parte  Ken^ 
nedy,  xix.  150. 

4.  Member  of  hanking  company.  A  member  of  a  banking  company,  established 
under  7  Geo.  IV.  c.  46,  cannot  be  proceeded  against  in  bankruptey  for  a  debt  due  from 
tiie  company,  although  the  company  may  have  ceased  to  carry  on  business,  and  an  order 
have  been  obtained  for  winding  it  up  under  11  &  12  Vict  c.  45,  prior  to  such  pro- 
ceedings in  bankruptey.    Davison  v.  Farmer,  iv.  391. 

lY.   Adjudication. 

I.  Annulling  adjudication — Infancy,  Where  a  person,  who  has  been  adjudicated 
boiknipt,  does  not  show  cause  against  the  validity  of  the  adjudication  within  the  period 
fnscribed  by  sect  104  of  the  stat  12  &  18  Vict  c.  106,  or  commence  "an  action, 
liBl,  or  other  proceeding  to  dispute  or  annul  the  fiat,"  &c.,  within  the  period  prescribed 
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by  sect  233,  the  court  will  not  annul  the  adjudication,  on  the  ground  of  in&ncy.    Ex 
parte  John  West ;  In  re  William  and  John  West^  xix.  483. 

2.  Obtained  hrj  fraud.  Where  an  adjudication  in  bankruptcy  is  obttdned  by  false 
and  fraudulent  representations,  the  party  making  them  is  liable  in  an  action  against 
him  by  the  alleged  bankrupt,  though  the  matters  alleged,  if  true,  would  not  be  ground 
for  the  adjudication,  and  therefore  the  commissioner  made  a  mistake  in  point  of  law. 
Farlie  v.  Danks,  xxx.  115. 

3.  Petition  to  annul,  A  petition  for  annulling  an  adjudication  of  bankruptcy,  pre- 
sented by  a  creditor  of  the  bankrupt  at  his  instigation,  must  be  treated  as  if  presented 
by  the  bankrupt  himself.    Ex  parte  Emery^  xxvii.  328. 

4.  Petition  against  adjudication.  Where  a  creditor  petitions  against  an  adjudication 
within  the  proper  time,  and  the  petition  is  not  heard  within  the  twenty-one  days  from 
the  adjudication,  and  when  heard  it  is  dismissed,  and  the  creditor  appeals  within  twenty- 
one  days  after  the  commissioner's  decision  on  his  petition,  his  appeal  b  in  time  under 
the  1 2th  section  of  the  statute.    Ex  parte  Bean^  xiii.  523. 

5.  A  petition  to  the  commissioner  to  annul  the  adjudication  is  not  an  appeal  within 
the  meaning  of  that  section.    lb, 

6.  A  doubt  on  the  legal  validity  of  an  adjudication  is  not  sufficient  ground  for  an- 
nulling it.    Ex  parte  Bower,  xiii.  582. 

7.  Declaration  of  insolvency,  A  trader  signed  an  act  of  insolvency,  which  was  de- 
livered to  A,  who,  with  his  partners  B  and  C,  was  a  creditor.  B  and  C,  to  whom  the 
trader  was  also  indebted  in  rtopect  of  another  business  carried  on  by  them,  at  once 
distrained  and  took  the  trader's  goods,  and  then,  at  the  office  of  A's  solicitor,  agreed 
with  the  creditors  upon  a  composition.  Afler  the  execution  of  the  composition  deed, 
A  filed  the  declaration  of  insolvency,  and,  on  his  affidavit  of  the  joint  debt  due  to 
him  and  B  and  C,  the  trader  was  adjudged  bankrupt,  which  adjudication  was,  on 
appeal,  set  aside.    Ex  parte  Johnstone,  v.  284. 

8.  Covenant  to  pay  unliquidated  sum,  P.  and  B.  were  engaged  in  partnership,  and 
W.  being  about  to  join  them  in  the  business,  stipulated  that  J.  B.,  the  father  of  B., 
should  covenant  with  him  that  the  debts  due  to  P.  and  B.  would  realize  a  stated  sum, 
and  if  not^  he  would,  on  demand  of  W.,  pay  so  much  as  it  fell  short  of  that  sum  to  P., 
B.,  and  W. ;  and  also  should  covenant  with  W.  that  the  debts  owing  by  P.  and  B.  did  not 
exceed  a  stated  sum,  and  if  they  did,  J.  B.  would,  on  the  demand  of  W.,  pay  to  P., 
B.,  and  W.,  or  the  person  or  persons  to  whom  the  same  might  be  due,  the  excess  ovet 
that  sum.  The  partnership  of  P.,  B.,  and  W.  was  formed,  and  the  covenants  entered 
into  accordingly.  W.  made  a  demand  for  payment  of  a  sum  which  appeared  to  be 
due  from  the  firm  of  P.  and  B.,  over  the  stated  sum,  and  not  being  paid,  an  adjudication 
of  bankruptcy  was  pronounced  and  affirmed  against  J.  B.,  who  appealed ;  and  it  was 
held,  that  the  covenant  was  not  to  pay  a  stated  or  liquidated  sum,  but  that  the  remedy 
of  it  lay  in  damages,  and  being  so,  the  demand  did  not  constitute  a  good  petitioning 
creditor's  debt,  and  the  adjudication  was,  therefore,  annulled.  Broadhurst,  ex  parte, 
xix.  466. 

9.  Isle  of  Man — Contesting  validity  of  fiat.  The  Isle  of  Man  is  not  within  the 
United  Kingdom ;  and  therefore  a  person  residing  there  at  the  time  of  an  adjudication 
of  bankruptcy  against  him  has  three  months  within  which  he  may  contest  the  validity 
of  the  fiat  or  petition  for  adjudication,  under  5  &  6  Yict  c.  122,  s.  24,  or  12  &  13  Vict 
c.  106,  s.  238.    Damson  v.  Farmer,  iv,  391. 

10.  Non-appearance  of  petitioner,  A  debtor  presented  a  petition  for  arrangement 
with  her  creditors,  but  did  not  appear  on  the  day  appointed  for  the  private  sitting, 
and  the  petition  was  dismissed,  and  an  adjudication  of  bankruptcy  was  made  under  the 
223d  section,  and  the  same  was  held  to  be  regular.    Ex  parte  Barnett,  v.  237. 

11.  Summons — Particulars  of  demand,  A  creditor,  a  wholesale  dealer,  issued  a 
summons  under  the  78th  section  of  the  act,  demanding  payment  of  money  due  from  a 
retail  dealer  in  the  same  line  of  buaness,  and  described  the  items  in  the  particulan  of 
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demand  as  "  goods."  Held^  that  this  described  with  safficient  certunty  the  wares  sup- 
plied, so  as  to  prevent  the  annulling  of  the  adjudication  on  the  ground  of  uncertainty. 
Ex  parte  Bawer^  xiii.  582. 

12.  Certainty.  The  flituation  of  parties  and  nature  of  demand  are  to  be  considered 
in  determining  what  is  convenient  certainty,    lb. 

13.  AnnuUina  adjudication — Commissioner's  jurisdiction.  A  commissioner  has  no 
joiisdiction  to  annul  the  adjudication  after  the  time  allowed  by  the  104th  section  of 
tfat  12  &  13  Vict  c  106,  for  showing  cause  against  the  validity  of  the  adjudication  has 
expired,  and  a  petition  to  the  commissioner,  praying  that  the  adjudication  may  be  an- 
nulled, is  not  a  proper  proceeding  to  dispute  the  adjudication,  within  the  meaning  of 
the  233d  section  of  the  act ;  and,  although  a  petition  of  appeal  to  the  Vice-chancellor 
fixxn  the  order  on  that  petition  be  presented  within  twenty-one  days  from  the  date  of 
that  order,  according  to  the  12th  section,  but  more  than  twenty-one  da3rs  after  the 
advertisement  of  adjudication,  the  bankrupt  is  not  entitled  to  have  the  adjudication 
annulled.    Ex  parte  Carter ^  viiL  112,  reversing  case  below,  vii.  312. 

V.  Jurisdiction  of  Commissioner, 

1.  Jurisdiction  to  annul  adjudication.  A  commissioner  of  bankrupts  has  no  juris- 
diction to  annul  his  adjudication  of  bankruptcy,  on  the  application  of  the  bankrupt, 
except  where  the  bankrupt  shows  cause  against  the  ac^udication  under  the  104th 
sectioa  of  the  act  12  &  13  Vict  c.  106.  After  the  advertisement  of  the  adjudication, 
die  bankrupt  must  appeal  to  the  superior  court    Ex  parte  Carter^  xx.  19. 

2.  Power  to  remove  assignees.  The  commissioner,  objecting  to  the  solicitors  em- 
ployed by  the  creditor's  assignees,  as  being  connected  by  marriage  with  the  bankrupts, 
requested  the  assignees  to  change  them,  and  upon  their  refusal,  made  an  order 
removing  them  from  their  office.  HeUl,  upon  appeal,  that  the  matter  was  one  entirely 
in  the  discretion  of  the  commissioner ;  and  that,  there  being  nothing  to  show  a  wrong- 
fill  exercise  of  such  discretion,  the  court  ought  not  to  interfere.   Ex  parte  Bates,  x-  310. 

3.  Adjournment  of  meeting.  The  discretion  of  a  commissioner  in  adjourning  a 
meeting  for  granting  a  certificate  in  bankruptcy,  under  12  &  13  Vict.  c.  106,  s.  198, 
detennined.     Wootb,  ex  partCy  viL  115. 

4.  Autkoriiy  to  suspend  advertisement.  Notice  of  an  application  to  suspend  the 
adTertisement  of  bankruptcy  was  given  within  seven  days  of  the  adjudication,  but  no 
needng  was  held  till  they  had  expired.  On  appeal  from  the  commissioner's  refusal 
lo  sosqpend,  on  the  ground  that  the  application  was  not  within  the  seven  days,  as 
reqmred  by  the  statute,  it  was  held  that  he  had  authority  to  suspend  the  advertise- 
ment   In  re  Castelli,  viii.  280. 

5.  Jurisdiction  to  accept  surrender.  Semble,  that  the  commissioner  has  jurisdiction 
to  accept  the  bankrupt's  surrender  aflcr  the  time  fixed  by  the  advertisement,  and 
irhere  the  commissioner  considered  that  he  had  no  such  jurisdiction  without  the  leave 
of  the  Vice-Chancellor, — the  Vice-Chancellor  gave  the  leave,  although  not  impressed 
with  any  &vorable  opinion  towards  the  bankrupt,  holding  the  surrender  to  be  for  the 
benefit  of  the  creditors  generally.    Ex  parte  Atkinson ;  In  re  Atkinson^  xvii.  513. 

€.  Authority  to  appoint  sitting.  The  commissioner  has  authority  under  the  198th 
lecdon  of  the  Bankrupt  Law  Consolidation  Act  to  appoint  a  ntting  for  the  consider- 
afion  of  the  grant  of  a  certificate  to  a  bankrupt,  although  the  bankrupt  does  not  make 
the  application  himflelf.    Ex  parte  Sherlock^  xiii.  548. 

7.  Discretion  of  as  to  sale  of  effects.  A  commissioner,  in  the  absence  of  one  of  the 
en£tor^s  assignees,  ordered  a  sale  of  part  of  the  bankrupt's  effects ;  that  assignee 
appealed,  but  did  not  enter  his  petition  until  more  than  twenty-one  days  from  the 
Hm  of  the  commisffloner's  order.  HeM^  that  the  discretion  of  the  commissioner 
eoold  not  be  interfered  with,  and  also  that  the  appeal  was  too  late,  the  case  falling 
viiia  the  12tfa  leetion  of  the  act  12  &  18  Vict  c.  106.    Ex  parte  Floods  xxxL  259. 
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8.  The  condition  of  the  existence  of  a  single  commissioner  in  the  district  does  not 
apply  to  the  27th  section.    Ex  parte  Bamett,  ▼.  237. 

9.  Refusal  of  certificaie.    Whether  the  court  of  appeal  has  jorisdiction  to  refer  ^ 
back  the  question  of  certificate  after  the  commisnoner  has  refused  it,  qwxre.    Ex 
parte  Whitaker,  xiii.  522. 

10.  Whether  the  grant  of  the  certificate  hy  the  commissioner  after  he  has  once 
refused  it  would  be  valid,  qwsre,    lb, 

11.  Commissioner,  unavoidable  absence  of.  Where,  upon  an  application  being 
made  to  the  Court  of  Bankruptcy  in  London,  the  senior  commissioner,  having  trans* 
acted  the  business  before  him,  had  left  the  court  for  the  day,  this  was  held  to  be  an 
unavoidable  absence  within  the  meaning  of  the  20th  section  of  the  Bankrupt  Law 
Consolidation  Act,  so  as  to  enable  a  junior  commissioner,  then  present  in  court,  to  act 
for  the  senior  commissioner  in  the  matter  of  the  application.  Ex  parte  Setoelly  xviL 
301. 

12.  Expiration  of  time  to  show  causf,  A  commissioner  has  no  jurisdiction  to  annul 
an  adjudication,  after  the  term  allowed  by  12  &  13  Vict  c.  106,  s.  104,  to  show  cause 
against  the  adjudication  has  expired.  Ex  parte  Carter,  viii.  112,  reversing  case 
below,  vii.  312. 

18.  Power  to  refuse  protection  or  certificate.  Under  the  Bankrupt  Law  Consolida- 
tion Act,  1849,  12  &  13  Vict  c.  106,  the  commissioners  have  a  discretionary  power 
to  refuse  protection  to  a  bankrupt,  or  to  refuse  or  suspend  the  certificate  of  con- 
formity, in  any  cases  not  within  the  penal  enactment  of  sect  256.  Ex  parte  Stanton^ 
viii.  283. 

14.  Semhle,  that  wherever  the  commissioner  thinks  that  the  conduct  of  the  bankmpt 
has  been  such  that  he  ought  to  be  amenable  to  the  common-law  rights  of  the  creditors, 
it  is  in  the  power  of  the  commissioner  to  withhold  the  protection,  and  so  restore  those 
common-law  rights.    lb. 

VI.  Messenger, 

1,  Taking  goods  of  stranger,  A  messenger  of  the  Court  of  Bankruptcy,  who 
takes  the  goods  of  a  stranger,  though  in  the  bond  fide  belief  that  they  are  the  goods 
of  the  bankrupt,  which  he  is  directed  to  take,  is  not  entided  to  the  protection  of  the 
12  &  13  Vict  c.  106,  s.  107,  but  is  liable  to  an  action  of  trespass,  without  there  being 
any  demand  of  the  perusal  of  such  warrant    Munday  v.  Stuhbs,  i.  892. 

2.  Balance  due  under  old  bankruptcy,  A  commission  of  bankruptcy  issued  in  1817, 
A  B  acted  as  messenger  from  that  time  until  1821,  and  he  was  paid  the  greater  part 
of  his  claim  on  account  Many  years  afterwards,  moneys  came  to  the  hands  of  the 
official  assignee,  and  the  executors  of  the  messenger  petitioned  for  payment  out 
of  these  moneys  of  the  balance  remaining  due ;  but  the  court  declined  to  make  any 
order.    Ex  parte  Pa^c,xx  vii.  332. 

Vn.  Title  of  Assignees  ;  Assets  of  Bankrupt, 

1.  Sale  by  bankrupt  after  fat.  Where  a  party  receives  property  from  a  bankrupt, 
as  his  property,  after  the  fiat,  and  sells  it  as  the  bankrupt's,  the  assignees  may  recover 
the  value.     White  v.  Mullett,  v.  509.  . 

2.  Trover  by  asmgnees,  A  bankrupt,  previously  to  his  bankruptcy,  deposited  timber 
with  the  defendants,  who  were  wharfingers,  to  be  kept  at  their  wharf,  and  delivered 
on  payment  of  the  wharfage.  On  the  7th  of  February,  1848,  a  fiat  issued  against  him, 
and  the  plaintiff,  Cannan,  was  appointed  official  assignee.  The  bankrupt,  after  the 
fiat,  sold  the  timber,  and  between  September,  1848,  and  January,  1849,  it  was 
delivered  to  the  purchaser  by  the  defendants,  who  had  no  notice  of  the  bankruptcy. 


I 

L 


BANKRUPTCY.  7T 

Id  February,  1849,  the  other  plaindfTs  were  appointed  trade  assignees.  In  trover  bj 
the  official  and  other  assignees,  held^  first,  that  the  defendants  were  not  liable  for  the 
Tilue  of  the  tunber,  being  protected  by  the  6  Greo.  IV.  c.  16,  s.  84.  Secondly,  that 
the  issuing  of  the  fiat  was  not  notice  to  all  the  world  of  its  issuing,  the  fiat  not  stand- 
ing on  the  same  footing*  as  the  old  commission  of  bankruptcy.  Cannan  v.  The  South" 
tMtem  Railway  Co.  xiv.  334. 

3.  ^^ Goods  belonging  to  any  bankrupt**  The  words,  in  the  84Ui  section,  " goods  be- 
longing to  any  bankrupt,"  mean  goods  which  belonged  to  the  bankrupt  at  the  time 
they  were  deposited  in  the  possession  or  custody  of  the  person  delivering  them,  and 
which  would  have  continued  to  be  his  property  unless  an  act  of  bankruptcy  had 
occurred,    lb. 

4.  Title  to  property  in  hands  of  third  parties.  The  plaintiff,  having  seized  the 
goods  of  S.,  a  trader,  under  a  fi.  fa.  issued  upon  a  judgment  founded  on  a  warrant 
of  attorney  previously  given  to  him  by  S.,  took  an  assignment  of  the  goods  from  the 
dieriff  by  biU  of  sale.  The  defendants,  who  were  landlords  to  S.,  distrained  for  rent» 
and  seized  the  goods  under  such  distrtss  whilst  the  plaintiff  was  in  possession  of  them. 
Three  days  afterwards,  S.  filed  a  petition  in  bankruptcy,  on  which  he  was  declared  a 
bankrupt,  and  assignees  were  appointed.  The  assignees  did  not  interfere  with  or 
demand  the  goods  of  the  plaintiff,  but  they  commenced  an  action  of  trover  against 
the  plaintiff  for  the  conversion  of  goods.  In  an  action  for  excessive  distress,  brought 
by  the  plaintiff  against  the  defendants,  the  jury  found  that  the  warrant  of  attorney 
was  girenas  a  fraudulent  preference  of  the  plaintiff  over  the  other  creditors,  in  con- 
templation of  bankruptcy.  Held^  that  the  property  in  the  goods  vested  in  the  plain- 
tiff by  the  bill  of  sale,  subject  to  be  devested  by  the  assignees ;  and  that,  as  the 
•sngnees  had  not  interfered,  the  plaintiff  was  the  owner  of  the  goods,  and  the  defend- 
ants, being  wrongdoers,  could  not  set  up  the  title  of  the  assignees  to  defeat  the 
phuntiff 's  action.    Netmham  ▼.  Stevenson,  iii.  512. 

5.  Title  to  shares f  how  acquired.  R,  holding  shares  in  an  incorporated  company, 
became  bankrupt,  and  handed  the  certificates  of  the  shares  (worthless  at  that 
time)  to  his  assignees.  Nothing  was  done  on  either  side  till  five  years  later,  when 
they  demanded  to  be  registered  as  owners,  the  shares  having  risen  in  value.  The 
company  refbsed,  contending  that  as  251.  only  had  been  paid  on  each  100/.  share,  the 
assignees  to  acquire  a  title  must  have  signified  their  acceptance  within  a  reasonable 
time,  to  bcf  judged  of  by  the  court — five  years  not  being  so.  Held,  that,  assuming  an 
icceptaifce  of  Uie  shares  was  necessary  to  give  the  assignees  title,  and  that  the  accept- 
ance ought  to  be  within  a  reasonable  time,  still  that  the  facts  proved  were  evidence 
of  the  plaintiff's  title,  and  that  the  question  of  reasonable  time  was  a  question  for  the 
jury;  but  that  the  judge  ought  to  direct  the  jury  that  the  reasonable  time  for  accept- 
ing did  not  begin  to  run  until  some  party  interested  in  the  shares  had  taken  some  step 
respecting  them.     Graham  v.  The  Van  Dicmen*s  Land  Co.  xxx.  574. 

6.  Bankrupt's  property,  how  devested.  Goods  and  chattels  in  the  reputed  ownership 
cf  a  bankrupt  do  not  pass  to  his  assignees  by  the  adjudication  of  bankruptcy  under 
lect  141  of  the  Bankrupt  Law  Consolidation  Act,  12  &  13  Vict  c.  106.  To  devest  the 
bankrupt's  property  in  such'  goods,  the  Court  of  Bankruptcy  must  make  an  order  to 
kU  and  dispose  of  them  under  the  125th  section :  per  curiam;  dubitanle,  Piatt,  B. 
Heslop  Y.  Baker,  iv.  555. 

7.  Vesting  order — Relation  back  of  assignees^  title.  Under  the  section  of  the  Bank- 
nipt  Act,  which  makes  an  order  necessary  for  the  vesting  of 'property  in  goods  in 
the  order  and  disposition  of  the  bankrupt,  as  reputed  owner,  in  the  assignees,  or 
vendee  of  the  goods,  the  title  of  the  assignees  relates  back  to  the  act  of  bankruptcy, 
ia  the  same  manner  as  the  title  of  the  assignees  by  Uie  general  assignment  has  rela- 
tion back.    HesUip  y.  Baker,  xx.  536. 

8.  Trover  against  assignees.  In  trover,  by  the  owner  of  the  goods  against  the  bank- 
lii|<t  m^eet,  tiie  defence  was  that  the  goods,  at  the  time  of  the  bankruptcy,  wero 
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• 
in  tlie  order  and  disposition  of  the  bankniptintli  the  consent  of  the  owner,  and  that 
the  title  to  the  goods  vested  in  the  assignees  by  virtue  of  an  order  of  the  Court  of 
Bankruptcy.     Heldj  that  such  defence  was  admissible  under  the  plea  of  not  possessed, 
although  the  action  was  brought  before  the  order  was  applied  for.    lb, 

9.  Surplus  of  bankrupts  estates — Trustee  and  cestui  que' trust.  A  trader,  who 
was  in  insolvent  circumstances,  was  the  owner  of  leasehold  property,  which  was 
charged  with  an  annuity.  He  committed  an  act  of  bankruptcy,  and,  after  that, 
A  B  paid  off  the  arrears  of  the  annuity  and  another  sum,  making  900/. ;  and,  with 
the  concurrence  of  the  trader,  took  an  absolute  assignment  of  the  annuity  and 
arrears.  Then  the  trader  was  adjudicated  bankrupt,  and  assignees  of  his  estate 
were  appointed,  after  which  A  B  bought  the  leasehold  property  so  charged,  and  the 
same  was  assigned  to  a  trustee  for  him.  Upon  a  bill  being  filed  by  the  assignees,  the 
sale  of  the  annuity  and  of  the  leasehold  was  set  aside  as  fraudulent  and  void,  with 
costs  to  be  paid  by  A  B  to  the  solicitor  of  the  assignees.  An  order  was  made  in  the 
bankruptcy,  by  which  it  was  declared  that  the  order  as  to  costs  in  the  decree  was  to 
be  without  prejudice  to  any  question  between  the  trader  and  A  B.  The  trader 
obtained  his  certificate,  and  the  leaseholds  having  been  sold  and  all  the  debts  paid, 
there  remained  a  surplus.  The  trader  assigned  all  his  effects  for  value,  and  the 
purchaser  claimed  the  surplus,  but  A  B  insisted  that  he  was  entitled  to  be  repsud 
out  of  it  such  costs  of  the  proceedings  in  chancery  and  bankruptcy  as  he  had  paid  to 
the  assignees ;  but  the  court  keldy  that  he  was  not  entitled  to  them  as  against  the 
trader  or  his  assignee  for  value,  because,  if  he  and  the  trader  were  trustee  and  cestui 
que  trust,  in  the  purchase,  he  had  set  up  an  adverse  title  to  the  trader ;  and  because, 
if  he  and  the  trader  had  in  the  purchase  combined  to  defeat  the  creditors,  it  would 
be  against  publio  policy  to  give  him  the  costs ;  and  held,  therefore,  that  the  purchaser 
from  the  trader  was  entitled  to  the  surplus.    James,  ex  parte,  xiz.  460. 

10.  Right  to  a  legacy.  A  son  was  indebted  to  his  father.  The  father  bequeathed  to 
his  son  a  leasehold  estate,  and  declared  it  to  be  **  entirely  free  from  any  claim,  charge, 
demand,  or  lien  of  my  son's  creditors,  or  any  or  either  of  them,  or  of  any  person 
claiming  under  him,  (the  son,)  either  at  law  or  in  equity."  Soon  after  the  fiither's 
death  the  son  became  bankrupt.  Held,  Uiat  die  assignees  were  entitled  to  the  estate. 
Hanyey  v.  Palmer,  vii.  248. 

11.  RekUum  hack  of  title,  A  trader,  indebted  to  several  creditors  in  a  sum  sa^ 
ficient  to  form  a  petitioning  creditor's  debt,  caused  his  goods  to  be  taken  \K  execution 
by  the  plaintiff,  another  creditor,  with  intent  to  defeat  or  delay  his  creditors*  and  by 
way  of  fraudulent  preference ;  after  which  the  defendants  distrained  them  for  rent 
while  on  the  trader's  premises.  The  trader  subsequently  filed  a  declaration  of  insol* 
vency,  and  on  this  a  fiat  was  awarded  before  the  Bankrupt  Law  Consolidation  Act, 
1849,  came  into  operation,  and  he  was  adjudged  bankrupt  on  his  own  petition,  under 
the  7  &  8  Vict  c.  96,  s.  41.  The  plaintiff  then  sued  the  defendants  for  maliciously 
distraining  for  more  rent  than  was  due,  and  for  taking  an  excessive  distress,  &c.  After 
the  commencement  of  the  action,  the  assignees  gave  notice  to  the  plaintiff  that  they 
elected  to  treat  the  execution  as  void ;  and  they  also  gave  notice  to  the  defendants 
ckuming  the  goods  taken  under  the  distress.  Held,  that  as  the  fiat  and  adjudication 
proceeded  on  the  bankrupt's  own  petition,  the  title  of  the  assignees  could  not  relate 
further  baeck  than  to  the  act  of  bankruptcy  on  which  the  fiat  proceeded,  namely,  the 
declaration  of  insolvency,  and  therefore  that  it  did  not  relate  back  to  the  fraudulent 
execution ;  but  that  the  case  would  have  been  otherwise  had  the  fiat  been  obtained  on 
the  petition  of  creditors,  and  possibly  so  if  the  adjudication  had  proceeded  on  their 
petition,  though  the  fiat  had  issued  on  the  petition  of  the  trader.  Held,  also,  that  the 
assignees  had  a  right  to  disaffirm  the  fraudulent  execution  and  claim  the  goods,  as  the 
transaction  was  voidable  but  not  void ;  but,  (dissentiente  Erie,  J.,)  that  such  disaffirmp 
ance  had  no  relation  back,  and  that  the  goods,  at  the  time  of  the  seizure  by  the  defend- 
ants, and  until  the  assignees  assumed  their  rights,  were  the  plaintiff 'a  property,  «id 
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cooflequently  that  be  was  entitled  to  maintain  an  action  for  illegal  taking.  Held^ 
further,  as  in  Tancred  v.  Leyland,  iiL  482,  that  the  first  count  was  bad,  and  that  the 
insertion  of  the  word  '*  maliciously "  could  not  make  that  actionable  which  was  not 
legally  so  without  it ;  and  that  as  damages  had  been  assessed  generally  upon  all  the 
counts,  there  must  be  a  venire  de  novo.    Stevennon  v.  Newnham^  xvi.  401. 

13.  Action  to  recover  back  money  paid  hy  bankrupt  on  execution.  After  issue  joined 
in  a  hostile  action  against  the  bankrupt  at  the  suit  of  the  defendant,  the  bankrupt 
took  out  a  summons  for  stay  of  proceedings  on  pa^nncnt  of  debt  and  costs,  and  an 
order  was  made  for  stay  of  proceedings  on  payment  within  a  given  time.  De&ult 
being  made  in  payment,  judgment  was  signed  and  execution  levied,  and  the  debt  and 
costs  paid  to  discharge  the  execution.  The  judge's  order  was  not,  nor  was  any  copy 
thereof,  filed  within  twenty-one  days  afler  the  order,  pursuant  to  sect.  187  of  stat 
12  &  13  Vict.  c.  106.  Heldy  that  the  judge's  order  was  obtained  by  consent  of  the 
defendant,  and  that  the  judgment  and  execution  thereof  were  rendered  void  by  sect. 
137  of  Stat.  12  &  13  Vict  c.  106 ;  and  that  the  assignees  of  the  bankrupt  were  entitled 
to  recover  the  money  paid  by  the  bankrupt  upon  the  execution,  as  money  had  and 
received  to  their  use.     Farrow  v.  Mayes,  xvi.  95.     • 

13.  Action  by  assignees — Principal  and  agent — Stoppage  in  transitu.  A,  as  correspond- 
eat  of  B,  purchased  of  C  a  cargo  of  Indian  com.  The  documents  showed  that  C 
regarded  A  as  his  purchaser,  and  charged  him  with  the  price  of  the  corn.  A  drew  a 
bill  of  exchange  for  the  amount  on  B,  which  was  accepted.  A,  having  become  bank- 
rupt before  the  bill  was  due,  C  stopped  the  cargo  in  transitu ;  and  B  agreed  to  take 
up  his  acceptance  on  the  cai^  being  allowed  to  proceed.  B  having  paid  the  amount 
of  the  cargo  as  invoiced  by  C  to  A,  on  being  indemnified  by  C,  and  the  cargo  being 
allowed  to  proceed ;  it  was  held,  in  an  action  by  l^e  assignees  of  A,  to  recover  the 
amount  of  B's  acceptance,  that  A  was  the  purchaser  of  the  com  from  C,  and  the 
teller  of  it  to  B,  and  not  merely  an  agent,  that  therefore  C  had  not,  at  the  time,  the 
right  of  stoppage  in  transitu,  and  that  the  assignees  were  entitled  to  recover.  PenneU 
1,  Alexander,  xxiv.  132. 

14.  Assignees  of  bankrupt  Joint  tenant.  One  of  four  joint  tenants  of  a  sum  of 
2,000/.,  subject  to  a  life-estate  in  M.  B.,  married  J.  L.  Ailerwards  J.  L.  became 
bankrapt ;  then  the  wife  died ;  then  M.  B.  died.  Held,  that  the  surviving  joint  tenants 
were  entitled,  in  preference  to  the  assignees  in  bankruptcy  of  J.  L.  In  re  Barton* s 
Trust,  xii.  323. 

15.  Judgment  on  bankrupts  warrant  of  attorney.  Where  judgment  was  signed 
vithin  twenty-one  days  upon  a  warrant  of  attorney  given  by  a  bankrupt,  and  on  the 
ame  day  a  copy  of  it  was  filed  with  the  clerk  of  the  dockets  of  the  Queen's  Bench, 
but  no  affidavit  of  the  time  of  its  execution  was  ever  filed,  it  was  held,  that  the 
judgment  and  execution  issued  upon  it  were  void  as  against  the  assignees.  Acraman 
y.  Hemiman,  v.  292. 

VIII.  Liabilities,  and  Bights  of  Assignees. 

1.  Official  assignee — Contracts  for  sale  of  bankrupt's  property.  Under  the  Bankrupt 
Act,  prescribing  the  duties  of  official  assignees,  the  official  assignee  is  bound  by  con- 
tracts entered  into  by  the  creditors'  assignees  for  the  sale  of  the  banknipt's  property, 
nch  contract  not  being  in  breach  of  their  trust    Hughes  v.  Morris,  xv.  1 75. 

2.  The  provision  in  a  contract  for  the  sale  of  the  property  of  a  bankrupt,  entered 
into  by  the  creditors'  assignees,  that  the  purchase-money  is  to  be  received  by  the 
iafidtor  of  the  assignees,  is  not  a  breach  of  trust  which  would  induce  the  court  to 
Ufaae  specific  performance  of  the  contract    lb. 

t.9i  SoiieUor  of  assignees.    The  solicitor  appointed  by  the  creditors'  assignees  is  the 
of  all  the  assignees  in  the  bankruptcy,  but  he  is  not,  by  such  appdntmenti 
coBstitated  the  agent  of  the  official  auignee.    lb. 
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4.  Assignee  of  lessee — lAobUityfor  rent  The  mortgagor  and  mortgagee  of  one  nn« 
divided  moiety,  and  the  owner  of  the  other  joined  in  a  demise  of  the  whole  premises 
to  G.,  for  twenty-one  years ;  G.  covenanting  with  the  three  jointly  and  severally  to 
pay  (not  saying  to  whom)  the  rcscrVed  rent  G.  entered,  and  having  become  bank- 
rupt, his  assignee  accepted  the  lease.  Held^  on  the  authority  of  Wakefield  v.  Brotcn, 
9  Q.  B.  Rep.  209,  that  the  assignees  were  liable  in  an  action,  at  the  suit  of  the  three 
lessors,  for  rent  due  since  their  acceptance  of  the  lease.    Magnay  v.  Edwards^  xx.  264. 

5.  What  amount  may  be  allowed  to  the  official  assignee  under  the  44th  section, 
and  what  arc  the  powers  of  the  Lord  Chancellor  under  the  54th  section,  see  Ex 
parte  Glgn,  xiii.  566. 

IX.  Rights  of  true  Owner  of  Goods  in  Possession  of  Bankrupt, 

1.  Goods  in  possession,  order,  or  disposition  of  bankrupt.  In  order  to  render  goods 
in  the  possession,  order,  or  dispoation  of  a  bankrupt,  &c.,  within  the  12  &  13  Vict 
e.  106,  s.  125,  two  things  are  required — first,  they  must  be  in  his  possession  under 
such  circumstances  as  to  render  him  reputed  owner  of  the  goods ;  secondly,  they  most 
have  been  left  in  his  possession  through  some  impropriety,  or  laches  of  the  true  owner, 
under  circumstances  calculated  to  enable  the  bankrupt  to  obtain  a  false  credit  by 
inducing  the  world  to  look  on  him  as  the  true  owner.    Hamilton  v.  Bell,  xxviii.  557. 

2.  The  question  whether  goods  are  in  the  possession,  order,  and  disposition  of  a 
bankrupt,  may  depend  on  the  usage  of  some  particular  trade,  which  may  vary  at 
different  times  and  places,    lb. 

8.  When  property  is  left  by  the  true  owner  in  a  shop  where  goods  are  notoriously 
led  by  parties  for  other  purposes  than  for  sale,  the  proprietor  of  the  shop  is  not  a 
reputed  owner  of  them  within  that  statute.    lb. 

4.  An  order  of  the  Court  of  Bankruptcy  stated  that  the  bankrupt  had  at  the  time 
he  became  bankrupt,  by  the  consent  of  R.  H.,  (the  owner,)  who  then  claimed  and  still 
claims  to  be  true  owner  thereof,  in  the  bankrupt's  possession,  divers  goods,  &c.  Hdd, 
that  the  order  was  good,  although  it  did  not  state  in  express  terms  that  R.  H.  was  the 
true  owner  of  the  goods.     Ileslop  v.  Baker,  xx.  536. 

5.  An  order  of  the  Court  of  Bankruptcy,  ordering  the  sale  of  goods  of  which  the 
bankrupt  was  reputed  owner,  is  not  final  and  conclusive  agsdnst  the  true  owner. 
Graham  v.  Furber,  xxiv.  333. 

6.  The  true  owner  has  a  right,  at  any  time  before  the  fiat,  to  take  back  his  goods 
which  he  has  allowed  the  bankrupt  to  have  the  possession  of  as  the  reputed  owner, 
provided  he  does  so  without  notice  of  any  prior  act  of  bankruptcy,  it  being  a  "  trans- 
action" with  the  bankrupt,  within  the  meaning  of  the  133d  section  of  the  12  &  IS 
Vict  c.  106,  and  therefore  protected.    lb. 

7.  Retrospective  order  to  sell  goods  in  bankrupt's  reputed  ownership  after  actual  sale. 
A  mortgagee  of  goods,  under  a  power  of  sale,  allowed  the  goods  to  remain  in  the 
order  and  disposition  of  the  mortgagor,  until  the  latter  committed  an  act  of  bank- 

'  ruptcy,  but  took  possession  before  any  petition  of  adjudication  was  filed.  On  the 
mortgagor  being  found  bankrupt,  the  messenger  took  the  goods  out  of  the  mortga- 
gee's possession  and  sold  them.  The  mortgagee  brought  an  action  of  trover  and 
recovered,  on  the  ground  that,  under  the  Bankrupt  Law  Consolidation  Act,  1849,  the 
assignees  could  not  sell,  without  an  express  order  of  the  commisaoner,  goods  in  the 

•reputed  ownersliip  of  a  bankrupt  The  assignees  applied  to  the  commissioner,  who 
made  an  order  retrospectively  confirming  the  sale,  and  reciting  as  a  fact,  that  the 
goods  were  in  the  order  and  disposition  of  the  bankrupt  at  the  time  of  the  bankruptcy, 
with  the  permission  of  the  true  owner.  Held,  that  the  mortgagee  was  not  entitled  to 
have  the  order  discharged  on  his  appeal,  as  being  invalid  on  the  &ce  of  it ;  and  on 

'  the  appellant  declining  to  enter  into  the  question  whether  he  had  notice  of  the  act  of 
bankruptcy,  when  he  took  possession,  his  appeal  was  dismissed  with  costs.    Held^  aboi 
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Aat  tbe  time  of  the  oommisaoner  signing  and  delivering  oat  an  order,  and  not  the  time  of 
Us  pionouiiGing  it,  is  its  troe  date,  with  reference  to  an  appeal.  Ex  parte  Heslop,  xv.  18. 

X.  Debts  provable. 

1.  Breach  of  bond  for  payment  of  annuity.  Where  the  defendant  is  surety  on  a 
bond  for  the  paymeiit  of  an  annuity,  the  annuitant  cannot  prove  under  the  bank- 
mptcj  of  the  defendant  in  respect  of  previous  breaches  of  the  bond,  and  consequently 
the  bankraptcy  and  certificate  of  the  defendant  are  no  defence  to  the  action.  Amott 
T.  Holdenj  xvL  142. 

2.  Against  bankrupt  drawers  and  acceptors  of  bills.  Two  firms,  K.  and  Company 
and  B.  and  Company,  had  dealings  together,  during  which  K.  and  Company  made 
payments  for  and  accepted  bills  for  the  accommodation  of  B.  and  Company,  and 
reoeiTed  from  B.  and  Company  cash  and  bills  as  payment  of  and  security  for  the 
outlay  and  liabilities  made  and  incurred.  By  the  course  of  dealing  adopted  by  the 
two  firms,  the  amounts  received  by  K.  and  Company  on  the  bilb  deposited  ^vitb  them 
by  B.  and  Company;  were  credited  by  K.  and  Company  to  B.  and  Company  in  a 
cash  account  In  July,  1812,  K.  and  Company  became  bankrupt,  and  B.  and  Com- 
pany became  bankrupt  in  the  following  month,  and  at  the  period  of  the  bankruptciea 
tkere  was  a  largo  balance  due  to  K.  and  Company.  The  bill-holders  proved  against 
both  estates,  having  been  paid  10«.  in  the  pound  out  of  the  estate  of  B.  and  Company, 
tbe  principal  debtors,  and  then  10^.  in  the  pound,  out  of  K.  and  Company's  estate, 
who  were  the  sureties.  Heldy  aiErming  a  decision  of  the  Vice-Chancellor  in  bank- 
ruptcy, first,  that  the  assignees  of  the  estate  of  K.  and  Company  were  entitled  to 
prove  against  the  estate  of  B.  and  Company  the  amount  on  the  cash  balance  due  at  the 
date  of  the  bankruptcies;  secondly,  were  entitled  to  appropriate  the  amounts  received 
oa  the  deposited  bills  to  the  discharge  of  their  liabilities  to  the  bill-holders ;  and, 
Hardly,  that  they  were  entitled  to  the  benefit  of  the  proof  made  by  the  bill  holders 
against  the  estate  of  B.  and  Company,  until  they  should  be  recouped  the  excess  paid 
bf  Uie  estate  of  K.  and  Company,  to  the  bill-holders,  over  and  above  the  sums  realized 
fiom  the  depoated  bills.    Ex  parte  Johnson  ;  In  re  Bulmer^  xix.  474. 

3.  By  trustee  under  a  wiU,  One  of  the  residuary  legatees  under  a  will  was  the 
surviving  trustee  of  it  The  other  was  subsequently  appointed  a  new  trustee  under  a 
power,  the  trust  estate  then  consisting  of  9,000/.  due  from  the  continuing  trustee,  and 
of  shares  in  a  company,  valued  at  6,000/.,  which  were  transferred  into  the  names 
of  the  twa  After  the  death  of  certain  cestuis  que  trwtent  who  were  entitled  for  life, 
and  when  the  trust  estate  constituted  a  clear  fund  beloncrln«r  in  moieties  to  the  two 
Ksidoary  legatees,  subject  only  to  the  payment  of  legacies,  which  amounted  to  4,000/., 
the  oontinning  trustee  became  bankrupt,  still  owing  the  9,000/.  to  the  trust  estate. 
Hddy  that  the  new  trustee  was  not  entitled  to  prove  for  this  amount,  and  retain  the 
dividends  till  he  should  be  paid  his  share  in  full,  but  could  only  prove  to  the  extent  of 
kis  beneficial  interest  immediately  before  the  bankruptcy ;  and  that,  as  the  bankrupt 
ooukl  then  have  settled  with  him  by  paying  8,500/.,  that  was  the  amount  provable.  Ex 
parte  Turner,  xxi.  649. 

4.  Forged  bill  discounted  by  bank.  A  brought  to  a  bank  a  bill  of  exchange,  appear* 
log  to  have  been  drawn  by  B,  and  accepted  by  C,  and  stated  that  he  was  agent  for  B. 
The  manager  agreed  to  discount  the  bill  without  an  indorsement  by  A,  and  the  money 
was  paid  to  A.  It  appeared  afterwards  that  the  signature  of  C  had  been  forged  by  B, 
but  A  was  assumed  to  have  had  no  knowledge  of  the  forgery.  A  became  a  bankrupt 
The  bank  tendered  a  proof  against  his  estate  in  respect  of  the  bill,  which  was  allowed 
by  the  cooimifliioner,  but  no  inquiry  was  then  made  whether  the  money  had  passed 
from  A  to  B.  Held,  that,  upon  the  present  state  of  the  evidence,  the  proof  was 
viongly  admitted,  and  the  matter  was  referred .  back  to  the  conunissioner,  with  liberty 
ta  Mther  ptarty  to  add  to  the  evidence^    Bird,  ex  parte,  vii.  308. 
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5.  By  trustees  of  marriage  settlement.  If  an  insolvent  makes  a  marriage  settlement, 
the  intended  wife  knowing  nothing  of  the  insolvency,  and  enters  into  a  covenant  with 
trustees  to  pay  them  a  certain  sum  of  money,  subject  to  the  wife's  appointment,  and 
in  process  of  time  he  becomes  bankrupt,  the  trustees  are  entitled  to  prove  against  tiie 
assignee-s.    Ex  parte  Mac  Birnie's  Trustees^  xiii.  479. 

6.  Marriage  settlement — Covenant  with  trustees,  A  trader,  in  his  marriage  settle- 
ment, covenanted  with  trustees  to  pay  them  3,000/.  **  out  of  the  first  capital  moneys  or 
real  or  capital  personal  estate  or  capitalized  income  of  or  to  which  he  should  be  or 
become  possessed  or  in  anywise  entitled  after  the  solemnization  of  the  marriage," 
wifliin  six  months  afler  he  should  '*  have  become  **  so  possessed  or  entitled.  The 
marriage  took  place,  but  the  money  was  not  paid.  The  trader  was  possessed  of  stock 
io  trade  and  other  effects  far  exceeding  in  value  the  3,000/.  down  to  the  time  when  he 
became  bankrupt,  and  for  a  long  time,  more  than  six  months  afler  the  date  of  the 
settlement,  more  than  enough  to  pay  all  his  debts  for  the  time  being,  including  the 
8,000/.  The  trustees  tendered  a  proof,  but  the  same  was  refused ;  but  on  appeal  it 
was  held,  that  as  the  bankrupt  had  property  six  months  afler  a  settlement,  more  than 
enough  to  satisfy  the  3,000/.,  and  as  there  was  a  breach  of  the  covenant  by  non-pay- 
ment at  the  end  of  six  months,  the  trustees  were  entitled  to  prove.  Evans,  ex  parte, 
xix.  455. 

7.  Damages  received  before,  but  determined  after  adjudication.  If,  prior  to  the  peti- 
tion for  adjudication  of  bankruptcy,  a  verdict  for  damages  in  an  action  for  tort  is 
recovered  against  the  bankrupt,  but  the  amount  is  not  determined  until  afler  the 
adjudication,  the  party  obtaining  the  verdict  cannot  prove  its  amount  in  the  bank- 
ruptcy.   Ex  parte  Todd,  xxxi.  549. 

8.  Surety — Subrogation.  Where  a  principal  debtor,  or  his  estate,  pajrs  part  of  a 
debt,  and  the  creditor  proves  for  the  remainder,  and  the  surety  of  the  principal  debtor 
pays  the  remainder  of  the  debts,  the  latter  has,  by  relieving  the  estate  of  the  principal 
debtor  from  further  demand  in  respect  of  the  debt,  placed  himself  within  the  meaning 
of  the  8th  section  of  stat  49  Geo.  III.  c.  121,  and  is  entitled  to  stand  in  the  place 
of  the  creditor  in  respect  of  his  proof  against  the  estate  of  the  principal  debtor. 
Ex  parte  Johnson;  In  re  Bulmer,  xix.  474. 

XI.  Privileged  Claims,  and  Rank  of  Creditors. 

1.  Lien  of  purchaser.  A  hotel  keeper,  who  was  also  the  owner,  agreed,  on  the  24th 
of  March,  1851 ,  to  sell  his  hotel,  and  to  assist  in  carrying  on  the  business  for  two  years, 
receiving  half  the  profits.  The  purchaser's  wife  (who  was  the  hotel  keeper's  daughter) 
went  on  the  premises  and  assisted  in  managing  the  concern.  From  the  purchaser's 
letters,  it  appeared  diat  he  was  not  able  to  supply  the  funds  necessary  to  carry  on  the 
business;  and  in  a  letter  of.  the  24th  of  May,  1851,  he  wrote  thus  to  the  hotel  keeper: 
**  You  must  mortgage  or  sell  the  premises."  He  subsequently  asked  the  hotel  keeper 
to  give  him  a  mortgage  on  the  hotel,  for  sums  which  he  claimed  to  be  due  to  him,  and 
brought  an  action  against  the  hotel  keeper  for,  among  other  things,  a  remuneration  in 
respect  of  the  services  of  his  (the  purchaser's)  wife  above  mentioned.  The  hotel  keeper 
became  bankrupt  Upon  a  claim  filed  by  the  purchaser  against  the  assignees,  claiming 
that  they  should  elect  specifically  to  perform  the  agreement,  or  that  it  should  be  de- 
clared that  the  purchaser  was  entitled  to  a  lien  for  the  sums  he  had  advanced  under 
the  contract,  it  was  held,  that  although  the  purchaser  would  have  been  entitled  to  a  lien, 
if  the  contract  had  failed  through  the  vendor's  default ;  yet  that,  as  the  purchaser  had 
himself  abandoned  the  contract,  the  purchaser  was  not  entitled  to  any  lien,  and  his 
daim  was  dismissed.    Dinn  v.  Gr^nt,  xvii.  526. 

2.  Priority  of  judgment  creditors.  A  trader  gave  a  warrant  of  attorney,  on  which, 
in  April,  1848,  judgment  was  entered  up.  In  February,  1852,  an  arrangement  was 
attempted  with  the  general  body  of  creditors  to  avoid  a  bankruptcy.   The  trader  signed 
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a  declaration  of  insolvency.  At  a  meeting  between  the  judgment  creditors  and  an 
agent  for  the  other  creditors,  the  former  were  informed  of  this,  and  were  asked  and 
made  a  promise,  the  terms  of  which  were  in  controversy,  not  to  take  any  steps  to  gain 
priority ;  and  the  meeting  was  adjourned  to  a  future  day.  In  the  mean  time  Uie  judg- 
ment creditors  registered  their  judgment ;  and  on  the  trader  being  adjudicated  bank- 
rupt, they  petitioned  the  commissioner  that  they  might  be  dechired  equitable  mort- 
gagees of  the  real  estate  of  the  bankrupt ;  but,  on  the  ground  of  breach  of  faith, 
the  conunissioner  dismissed  the  petidon,  with  costs.  On  appeal,  the  court  decided  that 
what  took  place  at  the  meeting,  even  if  a  promise  was  generally  made,  was  not  enough, 
on  the  one  hand,  to  support  a  bill  to  restrain  the  registration  of  the  judgment,  nor  on 
the  other  to  support  a  bill  to  restrain  the  filing  of  the  declaration  of  insolvency,  and 
that  the  decision  of  the  commissioner  must  be  reversed.    Boyle^  in  re,  xix.  493.. 

3.  A  judgment  on  a  warrant  of  attorney,  although  not  executed,  may  now  constitute 
a  Hen  upon  real  estate  in  case  of  bankruptcy.    lb, 

4.  Priority  of  creditors  subsequent  to  bankruptcy,  AVhere  an  attorney  and  solicitor 
became  bankrupt,  and,  without  having  obtained  his  certificate,  commenced  practice 
and  continued  to  do  so  with  the  knowledge  of  the  creditors  who  had  proved,  it  was 
Jteidj  that  the  sut)Bequent  creditors  had  priority  over  those  who  had  proved,  and  that 
the  estate  was  to  be  administered  in  equity  and  not  in  bankruptcy.  The  official  assignee, 
who  appealed  from  a  decree  of  the  court  below,  was  ordered  to  pay  the  costs  person- 
ally.    Tucker  v.  Ilemaman^  xix.  541. 

5.  Seizure  of  goods  on  execution  as  giving  priority.  The  seizure  of  a  trader's  goods 
under  an  execution  in  an  action  conmienced  adversely,  gives  the  creditor  no  priority 
in  case  such  trader  is  made  bankrupt  upon  a  petition«fo% adjudication  filed  before  the 
ale  of  the  goods,  whether  the  act  of  bankruptcy  is  before  or  afler  the  seizure.  Ilutton 
T.  Cooper,  ii.  423. 

6.  Drawers  in  mines  not  "  laborers,**  Drawers,  employed  in  the  excavation  of  mines 
held  not  entitled  as  laborers  or  workmen  under  the  169th  section  of  the  Bankrupt  Law 
Consolidation  Act,  to  payment  of  wages  out  of  the  estate  of  the  bankrupt  proprietors 
of  the  mines.    Eckersley  v.  Byrom,  xvii.  215. 

7.  Bankruj^  drawers  and  acceptors.  The  principle  of  Ex  parte  Waring,  1 9  Yes. 
345,  applies  to  cases  of  actual  as  well  as  judicial  insolvency.  Powles  v.  Hargreaves, 
xix.  257. 

XII.   Certificate, 

1.  A  bankrupt  was  refused  his  certificate  by  the  commissioner,  for  an  offence  not 
eanmerated  in  the  256th  section  of  the  stat  12  &  13  Vict  c.  106,  namely,  for  sys- 
tematically buying  goods  at  a  small  price  and  short  credit,  and  inmiediately  selling  the 
■une  at  stiU  lower  prices.  He  was  also  refused  any  protection  except  pending  an  ap- 
peal On  an  appeal  the  court  refused  to  grant  any  certificate,  but  made  an  order,  by 
consent  of  the  assignees,  giving  protection  for  the  person  of  the  bankrupt,  but  leaving 
his  property  liable.    In  re  HolthousCy  viiL  277. 

2.  Certificate  of  conformity,  suspension  of— Taking  in  execution,  A  bankrupt,  whose 
certificate  of  conformity  is  suspended  for  a  given  time,  cannot  be  taken  in  execution 
after  the  expiration  of  that  time,  on  a  writ  of  execution  issued  during  its  continuance, 
ander  the  provisions  of  the  257th  section  of  the  12  &  13  Vict  c.  106.  Qucere,  whether 
execution  under  that  section  can  be  enforced  against  the  property  of  the  bankrupt 
Etterhard,  in  re,  iL  382. 

3.  Am  protection  against  commitment,  Semble,  the  production  of  a  certificate  in  bank- 
ivptcy  granted  to  a  defendant,  after  the  obtaming  of  a  judgment  against  him  in  a 
eoonty  conrt,  is  a  sufficient  answer  to  a  summons  under  the  98th  section  of  stat  9  & 
10  Vict  c.  95.    Backham  v.  Blowers,  v.  347. 

4.  Ri^  to,  as  affected  by  gaming  or  wagering,  Semble,  railway  shares,  as  distin- 
|Bibed.froBi  railway  stock,  are  within  the  20l8t  section  of  the  Bankrupt  Law  Con' 
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8olidation  Act,  1849,  which  provides  that  no  bankrupt  shall  be  entitled  to  a  certificate 
who  has,  within  the  period  mentioned  in  the  act,  lost  200/.  by  any  contract  for  the 
purchase  or  sale  of  any  government  or  other  stock.     Copeland,  in  r^,  xvii.  93. 

5.  And  semble,  per  Lord  Cranworth,  L.  J.,  that  a  contract'for  the  purchase  of  rail- 
way stock,  not  peHbrmed  by  a  transfer  of  the  stock  within  one  week  afler  the  contract, 
but  carried  over  from  time  to  time  by  means  of  continuation  contracts  with  the  broker, 
is  within  the  provision  of  the  201st  section  of  the  Bankrupt  Law  Ck)nsolidation  Act, 
1 849,  that  no  bankrupt  shall  be  entitled  to  a  certificate  who  has,  within  the  period  men- 
tioned in  the  act,  lost  200/.  by  any  sort  of  gaming  or  wagering.  lb.  Sec,  also,  Ex 
parte  Mathe.ton,  xiii.  482.  • 

6.  Delay  to  grant — Joint  and  separate  Jiat,  It  is  no  sufficient  reason  for  delaying  the 
grant  of  a  certificate  under  a  separate  fiat,  that  during  the  further  proceedings  under  a 
joint  fiat  against  the  bankrupt  and  others,  matters  may  be  disclosed  that  may  render  it 
proper  to  refuse  this  certificate,  or  grant  it  with  modifications.  Ex  parte  Braggiotti; 
In  re  Braggiotti,  xix.  491. 

7.  Delag  to  grant — Action  pending.  Nor  is  it  a  sufficient  reason  that  an  action  is 
pending,  to  try  whether  two  out  of  three  other  persons  against  whom  and  the  bankrupt 
a  joint  fiat  has  been  issued,  are  legally  bankrupts.  Ex  parte  Castelli ;  In  re  Castelli^ 
xix.  492. 

8.  As  affected  by  prior  bankruptcy.  A  bankrupt,  who  has  been  made  a  bankrupt 
before,  and  paid  on  that  occasion  less  than  lbs.  in  the  pound,  will  not,  in  the  matter  of 
his  certificate,  be  placed  in  a  more  fiivorable  position  than  he  would  have  been  in  under 
the  6  Geo.  IV.  c.  16,  and  is  merely  entided  to  protection  for  his  person.  Ilollingworthf 
expartCf  vii.  303.     See,  a\so^ Ex  parte  Hodgson,  xxvii.  405. 

9.  Refused  on  account  of  money  fraudulently  obtained.  A  trader  obtained  money 
on  pretence  that  it  should  be  invested  on  mortgage,  which  was  not  done.  He  became 
bankrupt,  and  a  certificate  was  refused  him  on  the  ground  that  the  money  was  obtained 
by  fraud  and  falsehood.    Ex  parte  Staner,  xili.  576. 

10.  Void,  in  case  of  fraudulent  concealment  of  property.  The  certificate  of  a  bank- 
rupt who  has  concealed  any  part  of  his  property  with  intent  to  defraud  his  creditors  ii 
void  by  the  38th  section  of  the  5  &  6  Vict  c.  122,  even  though  he  volftitarily  gives  it 
up  before  the  granting  of  the  certificate.     Courtivron  v.  Meunier,  ii.  393. 

11.  Granted,  with  proviso.  A  bankrupt  having  been  guilty  of  breaches  of  trust,  the 
courts  on  appeal,  granted  him  hb  certificate,  but  added  a  proviso,  by  which  he  was  not 
to  be  protected  from  all  claims  upon  him  as  a  trustee.     Wakefield,  ex  parte,  vii.  302. 

12.  Right  to,  as  affected  by  dealing  in  accommodation  bills.  If  a  bankrupt  has  dealt 
in  accommodation  bills;  that  is  a  circumstance  requiring  a  full  and  satisfactory  explanik 
tion,  but  is  not  necessarily  one  aflecting  his  title  to  a  certificate ;  and  although  eveiy 
such  transaction  must  be  judged  of  according  to  its  particular  circumstances,  the  main 
point  fi>r  consideration  is,  how  fiir  the  bankrupt  had  reason  to  believe  that  he  could  dia- 
charge  his  liability  upon  such  bills,  on  their  becoming  due.  Ex  parte  Hammond,  xxxi.  260. 

13.  Refused  to  bankers  continuing  in  business  after  insolvency.  Bankers  who,  upon 
the  evidence  before  the  court,  must  be  taken  to  have  been,  and  to  have  known  that 
they  were,  deeply  insolvent,  continued  to  receive  deposits  and  to  issue  notes  fi)r  a  period 
of  eighteen  months ;  and  it  was  held  that  they  were  not  entitied  to  any  certificate,  or 
protection.    Ex  parte  Rufford,  xiii.  542. 

14.  A  banker,  who  has  pledged  a  short  bill  of  a  customer,  is  excluded  from  a  cer- 
tificate.   Sturt,  ex  parte,  XYU.  515. 

15.  When  not  to  be  refused.  A  certificate  ought  not  to  be  refused  to  a  bankrupt  on 
the  ground  that  he  has  withheld  certain  information  from  a  creditor  whom  he  had  in- 
duced not  to  enforce  payment  of  a  certain  sum,  if  that  information  was  n<5t  withheld 
from  an  unfair  motive.    Ex  parte  Gull,  xiii.  557. 

16.  Refused  on  account  of  fraud,  A  bankrupt,  who  had  twice  before  compounded 
with  his  creditors,  having  made  fidse  and  firaudulent  entries  in  his  books,  conaMting  of 
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fietiti<ms  accounts  in  particular  names,  was  refused  a  certificate  and  all  protection. 
Ex  parte  CurtieSj  xiii.  571. 

17.  What  certificate  sJtould  state,  A  certificate  of  conformity  to  the  bankrupt  laws, 
iaoed  by  commissioners  under  the  6  Geo.  lY.  c.  16,  ought  to  state  that  there  does  not 
appear  to  them  any  reason  to  doubt  the  **  truth  or  fulness  **  of  the  discovery  made  by 
the  bankrupt  of  his  estate  and  efiects — the  merely  saying  that  there  does  not  appear 
aoy  reason  to  doubt  its  "  fulness  **  is  insufficient     Wagner  v.  Imbrie^  v.  603.  . 

18.  Grant  of  certificate,  a  judicial  act.  The  grant  of  the  certificate  by  the  commis- 
aoner  under  the  223th  section  of  the  Bankrupt  Law  Consolidation  Act,  is  a  judicial 
set,  and  he  may  look  at  the  nature  of  the  deed  of  arrangement  to  see  whether  it  is  of 
the  nature  contemplated  by  the  224th  section,  and  if  it  appears  not  to  be  so,  he  may 
refuse  his  certificate,  although  the  deed  be  executed  by  the  required  number  and  value 
of  the  creditors.     Ex  parte  Wilkes,  xxxi.  265. 

19.  Loss  of  bankrupt  by  gaming.  In  estimating  the  loss  upon  a  contract  for  the  pur- 
chase or  sale  of  government  or  other  stock,  with  reference  to  the  question  whether  a 
bankrupt,  by  such  contract,  has  been  brought  within  the  penal  provision  of  the  201st 
secfion  of  the  Bankrupt  Law  Consolidation  Act,  1849,  the  broker's  commission  must  be 
included,  and  the  gross  amount  of  the  loss  arising  from  the  variation  in  the  price  of  the 
stock,  added  to  the  commission  taken  as  the  measure  of  the  loss.  Therefore,  where  a 
bankrupt  had,  within  a  year  of  the  date  of  his  petition  for  adjudication,  lost,  upon  a 
oontract  fi>r  the  purchase  of  railway  stock,  a  sum,  exclusive  of  the  broker's  commission, 
dighdy  less  than  200/.,  but  which,  when  added  to  the  broker's  commission  upon  the 
purchase,  made  up  a  sum  slightly  exceeding  200/.,  the  bankrupt  was  held  liable  to  the 
penalty.     Copeland,  in  re,  xvii.  93. 

20.  The  word  "  contract,"  used  in  the  section  of  the  statute,  includes  "  contracts ; " 
ind,  therefore,  the  bankrupt  is  liable  to  the  penalty  of  the  statute  where  he  has  lost, 
within  the  period  mentioned  therein,  200/.,  arising  from  ihe  aggregate  of  losses  upon 
leTeral  contracts.    lb, 

m 

XIIL  Deed  of  Assignment. 

1.  Vests  in  trustee  tohat  portion  of  debtor's  estate.  The  effect  of  the  8th  section 
of  stat  7  &  8  Vict  c.  70,  for  facilitating  arrangements  between  debtors  and  creditors, 
is  to  vest  in  the  trustee  appointed  under  the  statute  thaf  portion  only  of  the  petition- 
ing debtor's  estate  which  he  has  proposed  to  give  up,  and  the  creditors  have  agreed  to 
accept,  in  liquidation  of  his  debts.    Robins  v.  H(fbbs,  v.  86. 

2.  Notice  to  creditors — Discharge  of  debt — Bill  of  exchange.  ^  To  an  action  by  the 
indorsee  of  a  bill  of  exchange  against  the  acceptor,  the  defendant  pleaded  that,  being 
a  trader,  he  presented  a  petition  to  the  Bankruptcy  Court,  under  the  12  &  13  Vict 
c  106,  which  court  appointed  a  private  sitting,  and  that  fourteen  days  before  such  sitting 
written  notice  was  given  to  every  person  whom  the  defendant  then  knew  to  be  his 
creditor,  or  whom  he  had  ■  any  means  of  knowing  to  be  his  creditor,  and  amongst 
others  to  the  drawer  of  the  bill  of  exchange,  and  that  he  did  not,  at  the  time  of 
ginng  such  notices,  nor  did  the  Bankruptcy  Court,  or  the  official  assignee,  know 
that  the  drawer  had  indorsed  the  bill,  or  was  not  the  holder,'or  who  was  the 
holder,  or  the  address  of  such  holder ;  that  the  defendant  filed  an  account  of  his  debts, 
wherein  he  set  forth  a  proposal  to  pay  his  creditors  7s.  6c/.  in  the  pound ;  that  at  such 
priTate  sitting  of  the  Bankruptcy  Court,  the  re(|uisite  number  of  creditors  proved 
their  debts  and  assented  to  the  defendant's  proposal ;  that  the  Bankruptcy  Cour^ro- 
pond  another  sitting ;  of  which  the  plaintiff  had  notice ;  that  at  such  second  melBng, 
in  requisite  number  of  creditors  proved  their  debts,  and  agreed  to  accept  the  defend- 
Mft  proposal ;  that  the  Court  of  Bankruptcy  then  confirmed  the  proposal  and  agree- 
■MM|  and  afterwards  gave  the  defendant  a  certificate  in  the  form  in  schedule  A. 
Ulit  that  the  plea  was  bad  in  not  averring  that  the  resolution  and  agreement  had 

no.  KEP.  DIG.  8 
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been  carried  fully  into  effect,  and  the  creditors  satisfied  pursuant  to  the  221st  sectioQ 
of  the  12  &  13  Vict.  c.  106.    Alcard  v.  Wesson,  xiv.  360. 

3.  When  not  binding  on  creditors  not  parties,  A  deed  by  which  a  trader  assigned 
all  his  estate  to  trustees  for  the  benefit  of  his  creditors,  contained  a  provision  that  the 
trustees  might  require  the  creditors  to  verify  their  debts  by  declaration  or  otherwise ; 
and  that,  in  the  event  of  any  creditor  failing  or  refusing  so  to  verify  his  debt,  he 
should  lo|p  all  dividends  under  the  deed,  and  that  such  dividends  might  be  paid  by 
the  trustees  to  the  debtor.  Held,  that  this  was  not  such  a  deed  of  arrangement  as 
could  be  binding  on  creditors  not  parties  to  it,  under  the  Bankrupt  Law  Consolidation 
Act,  1849,  12  &  13  Vict  c.  106,  s.  224,  as  it  did  not  necessarily  provide  for  the  dis- 
tribution of  the  whole  of  the  debtor's  estate  among  his  creditors.  Cooper  v.  Thornton,' 
xvi.  258.  See,  also,  Tetley  v.  Taylor,  xii.  469 ;  Drew  v.  Collins,  iv.  540 ;  Ex  parte 
Wilkes,  xxxi.  265 ;  Fisher  v.  Bell,  xiv.  245. 

XIV.    WhcU  Actions  barred. 

1.  Defective  description  in  schedule.  Defendant  gave  a  renewal  bill  for  26/.  to  W., 
who,  without  his  knowledge,  indorsed  it  to  plaintiff.  W.  died,  and  defendant,  l%ing 
insolvent,  thus  described  the  debt  in  his  schedule :  *^  The  representatives  of  W.  are 
Messrs.  X.,  varnish-makers.  30/.  admitted  for  varnish.  They  hold  a  bill  for  30/.  and 
upwards,  drawn  by  self  and  partner,  and  renewed  by  self.''  Defendant  pleaded  an 
order  for  protection  in  insolvency,  the  debt  being  contracted  previous  to  filing  his 
petition.  Replications,  first,  that  the  debt  was  due  at  the  time  of  said  filing,  and 
plaintiff  was  not  named  in  the  schedule  as  a  creditor,  nor  was  the  bill  named ;  second, 
that  the  debt  was  due,  and  plaintiff  was  indorsee  and  holder,  to  defendant's  knowl- 
edge, and  yet  was  not  named,  &c.  Held,  first,  that  the  plea  was  bad,  and  that  the 
two  replications  constituted  but  one  answer  to  the  plea ;  secondly,  that  the  description 
in  the  schedule  was  defective,  and  that  the  debt  was  not  barred.  Kemp  v.  Hurry, 
XXX.  583. 

2.  Calls  by  Joint-stock  company,  A  joint-stock  company,  completely  registered,  be- 
came bankrupt  One  of  the  members  of  the  company  had  previously  been  declared 
bankrupt,  and  had  obtained  his  certificate.  The  Master  placed  the  bankrupt's  name 
on  the  list  of  contributories,  and  calls  were  made  by  the  Master  on  him  for  contribu- 
tions to  discharge  the  liabilities  of  the  company  incurred  before  his  bankruptcy.  Held, 
on  his  appeal,  that  his  certificate  was  a  bar  to  the  liabilities,  to  satisfy  which  the  calls 
were  made ;  and  that  the  bankrupt's  name  ought  to  be  removed  from  the  list  of  con- 
tributories.    Chappie's  Case,  xvii.  516. 

3.  Notice  of  sitting  of  court  not  given  to  creditor.  The  certificate  granted  to  a 
petitioning  trader  by  the  commissioner  of  bankruptcy,  under  sect  221  of  the  Bank- 
rupt Law  Consolidation  Act,  12  &  13  Vict  c.  106,  will  not  prevent  a  creditor  from 
suing  the  trader  for  a  debt,  if  the  creditor  has  not  had  notice  of  both  sittings  of  the 
court  to  consider  the  trader's  proposal  of  compromise ;  even  if  the  creditor  be  the 
indorsee  of  a  bill  of  exchange  drawn  by  a  third  party  and  accepted  by  the  trader, 
and  the  latter  at  the  time  of  giving  the  first  notice  was  ignorant  that  the  bill  had  been 
parted  with  by  the  drawer,  and  had  given  the  drawer  due  nodce  of  the  first  sitting, 
and  after  the  first  sitting,  learning  to  whom  the  bill  had  been  indorsed,  had  given  the 
indorsee  due  notice  of  the  second  sitting.     Wesson  v.  Alcard,  xvi.  481. 

4.  Calls  on  railway-shares.  The  defendant,  being  the  holder  of  shares  in  a  railway 
company,  became  bankrupt  No  transfer  of  the  shares  to  the  assignees  had  taken 
plao^  in  the  mode  pointed  out  by  the  Companies  Clauses  Act,  8  Vict  c.  16 ;  but 
beflR  the  fiat  a  correspondence  took  place  between  the  ofiicial  and  the  trade 
assignee,  in  which  the  latter  sent  to  the  former  a  statement  of  the  bankrupt's  property, 
comprising  in  it  the  value  of  the  shares  in  question,  and  estimating  the  amount  that 
would  be  necessary  to  work  the  fiat  and  pay  dividends,  and  he  subsequently  wrote 
suggesting  the  prc^riety  of  selling  the  shares.    Held,  that  the  debt  was  not  barred 
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bj  tlie  certificate^  as  it  was  not  provable  under  tbe  fiat,  as  a  debt  dae  infuturoy  within 
sect  51  of  the  6  €reo.  IV.  c.  16,  or  as  a  debt  due  on  a  contingency  within  sect  56 
The  South  Staffordshire  Railway  Co,  v.  Bumside,  ii.  418. 

5.  Shareholder's  liability  to  call.  The  bankruptcy  of  a  shareholder  dissolves  his  con- 
nection with  the  company,  and  he  cannot  be  made  contributory  to  any  call  made 
nibeequent  to>  the  fiat    Ex  parte  Greenshields^  zL  240. 

6.  Contingent  liability.  The  defendant  executed  a  bond,  whereby  he  became 
liable  to  pay  to  the  plaintiff  such  costs  as  the  plaintiff*  should  be  liable  to,  in  case  a 
Terdict  should  pass  for  certain  defendants  in  an  action  of  scire  facias;  wherein  the 
now  pl^ntiff*  sued  as  a  nominal  party.  The  action  on  the  scire  facias  was  tried  at 
the  spring  assizes  in  1848,  and  a  verdict  was  found  for  the  then  defendants;  after 
which,  in  Easter  term,  a  rule  nisi  for  a  new  trial  was  obtained.  In  November  follow- 
ing, the  defendant  in  the  present  action  became  a  bankrupt  In  Hilary  term,  1849, 
the  rule  for  a  new  trial  was  discharged.  In  May,  the  defendant  obtained  his  certificate, 
and  in  August,  the  costs  in  the  action  on  the  scire  facias  were  taxed,  and  final 
judgment  signed  against  the  now  plaintiff*.  Heldy  that  the  plaintiff's  claim  was  not 
barred  by  the  defendant's  certificate,  the  debt  not  being  a  contingent  debt  within  the 
€  Geo.  IV.  c  16,  s.  56,  but  only  a  contingent  Uability.    Hankin  v.  Bennett^  xiv.  403. 

7.  On  promissory  note.  In  July,  1846,  A  receiv^  for  value  of  defendant  a  blank 
promissory  note  stamp,  signed  by  him.  In  May,  1851,  defendant  obtain^  a  certificate 
in  bankruptcy.  In  October,  1852,  A  filled  up  the  note  for  24^  at  one  month's  date, 
and  indorsed  it  to  plaintiff*  for  value.  Held^  that  there  was  no  claim  provable  under 
the  fiat,  and,  consequently,  the  certificate  was  no  bar  to  an  action  on  the  note.  Semble, 
file  ca5e  would  not  be  altered  by  proof  of  a  collusive  attempt  to  create  a  debt  to  which 
the  certificate  would  be  no  bar.     Temple  v.  PuUen^  xx.  306. 

8.  Dd)ls  not  proved.  Whether,  afler  a  refusal  of  a  certificate,  the  grant  of  protec- 
tion is  of  any  avail  against  the  common-law  right  of  creditors  who  do  not  come  in 
nnder  the  bankruptcy,  qucere.    Ex  parte  Rufford,  xiii.  542. 

XV.  Preferences,  and  fraudtdent  Transfers. 

1.  Buying  goods  for  purpose  of  pledging.  Where  the  usual  course  of  dealing 
carried  on  by  tlte  bankrupt,  who  had  tntded  without  capital,  had  been  to  purchase 
goods,  and  inunediately  afterwards  to  raise  money  by  pledging  them,  and  it  appeared 
that  this  was  done,  not  for  a  purpose  merely  dishonest,  but  in  accordance  With  the 
custom  in  hb  trade,  and  with  the  bond  fide  expectation  of  being  able  afterwards,  on  a 
rise  in  the  market  price  of  the  goods,  to  redeem  the  goods  and  sell  them  at  a  profit,  it 
was  held  that  this  was  not  equivalent  to  the  offence  of  contracting  debts  **  by  any 
manner  of  fraud,  or  by  means  of  false  pretences,"  within  the  meaning  of  the  256th 
Kction  of  the  Bankrupt  Law  Consolidation  Act,  1849.    Ex  parte  Manico,  xvii.  594. 

2.  Discretion  of  court.  The  256th  section  of  the  statute  is  to  receive  a  strict,  rather 
than  a  loose  construction,  as  against  the  bankrupt ;  and,  semble^  that  where  one  only 
of  the  off'ences  enumerated  in  the  256th  section  has  been  committed,  it  is  not  impera- 
tive upon  the  court  to  inflict  the  full  penalty  specified  in  the  statute ;  but  that  it  has 
a  discretion,  upon  the  circumstances,  to  award  a  minor  degree  of  punishment    lb. 

3.  Payment  oftoife*s  debt  by  husband.  If  a  fetne  sole  gives  her  creditor  a  bill  of  sale 
of  her  stock  in  trade  as  security,  and  afterwards  marries,  it  is  no  fraudulent  preference 
of  creditors  within  the  12  &  13  Vict  c.  106,  if  the  husband  pay,  before  his  bankruptcy, 
a  portion  of  his  wife's  debt  for  the  sake  of  having  her  creditor  withdraw  the  bill  of 
Hie.    Ex  parte  Hunt,  xiii.  538. 

4.  What  constitutes,  within  bankrupt  act.    In  August,  1853,  and  for  some  months  fol- 
,  hwing,  a  retail  draper,  who  afterwards  became  bankrupt,  bought  largo  quantities  of 

on  credit,  and  in  November,  and  for  some  months  subsequently,  sold  them,  from 

lo  time,  to  the  defendant,  who  was  a  job-dealer,  at  prices  considerably  below 

Mr  nal-Talue.    ifdtf,  that  in  the  absence  of  proof  of  the  bankrnpf a  intention  to 
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decamp  with  the  money,  or  otherwise  defraud  his  creditors,  and  of  the  bnjer's  knowl* 
edge  of  snch  intention,  such  sales  were  not  of  themselves  acts  of  bankruptcy  as  amount- 
ing to  a  ^*  fraudulent  transfer,"  within  the  Bankrupt  Act    Lee  v.  Hart^  xxviii.  681. 

5.  Pledging  goods — Not  keeping  proper  hooks  of  account  £.  M.  and  H.  M.  purchased 
a  business  of  their  brothers,  but  it  was  not  paid  for.  £.  M.  attended  to  the  accounts,  so 
far  as  they  were  attended  to,  and  H.  M.  performed  the  duties  of  traveller  to  the 
business.  £.  M.  and  H.  M.  on  various  occasions  raised  money  by  deposits  of  goods, 
and  paid  60/.  per  cent,  for  discount  H.  M.  ordered  goods  one  day  and  pledged  them  on 
the  ncict  The  brothers,  the  vendors  of  the  business,  sued  for  the  purchase-money 
and  issued  execution  on  a  judgment  in  the  action.  Both  £.  M.  and  H.  M.  were  adju- 
dicated bankrupts,  add  the  commissioner  refused  them  their  certificates  or  protection, 
on  the  ground  of  not  keeping  proper  books  of  account  (as  to  £.  M.,  destruction  of 
books,)  obtaining  goods  for  the  purpose  of  pledging,  and  pledging  them,  and  fraudulent 
preference  to  the  brothers  who  sold  the  business.  H.  M.  appealed^  and  swore  that  he 
pledged  the  goods  to  meet  a  sudden  demand  for  payment  of  bills  falling  due^  that  he 
believed  he  was  solvent  when  the  goods  were  bought,  and  that  he  had  nothing  to  do 
with  the  keeping  of  the  books,  and  he  produced  a  witness  who  swore  that  the  goods 
were  ordered  because  they  were  wanted  in  the  ^etock.  The  lords  justices  were  of 
opinion  that  there  was  no  wrong  intention  as  to  the  books  or  the  pawning,  and  that 
there  was  pressure  by  the  vendors,  and,  acquitting  the  appellant  of  fraud,  granted  him 
a  second-class  certificate,  to  be  dated  eight  months  after  the  adjudication.  Ex  parte 
Martyn^  xiii.  562. 

6.  Mortgage  of  all  mortgagor's  property.  A  assigned  all  the  wares,  stock  in  trade, 
&C.,  in  his  store  to  B,  as  a  mortgage  to  secure  the  repayment  of  money  then  advanced. 
The  deed  provided  that  on  the  non-payment  of  the  principal  and  interest  on  or  before 
certain  days  mentioned,  then  the  mortgagee  might  enter,  forcibly  if  necessary,  and  take 
possession.  More  than  a  year  after  the  day  for  payment  the  mortgagee  took  possession ; 
the  next  day  A  committed  an  act  of  bankruptcy,  and  was  soon  adjudicated  a  bank- 
rupt Semble,  that  the  mortgagee  was  not  entitled  to  ret^un  the  goods  unless  the 
mortgagor  had,  at  the  date  of  the  mortgage,  other  property.  Ex  parte  Sparrow^  zxi. 
646. 

7.  What  is  not  All  but  one  of  a  bankrupt's  creditors  agreed  to  Ake  Ss,  %d.  in  the 
pound,  and  signed  a  petition  to  have  the  bankruptcy  annulled.  The  dissenting 
creditor  refused  to  sign,  unless  the  bankrupt  would  guarantee  to  him  167/.  in  part  pay- 
ment of  his  debt  This  was  done  without  the  other  creditors'  knowledge.  Ueld^  in 
an  action  on  the  guarantee,  that  it  was  not  fraudulent    Smitk  v.  Saltzmany  xxv.  476. 

XVL  Practice. 

1.  Refusal  of  certificate  of  conformity.  When  the  Court  of  Bankruptcy  has  refused 
a  certificate  of  conformity  on  the  ground  that  the  bankrupt  has  conmiitted  any  of  the 
offences  enumerated  in  sect.  256  of  stat  12  &  IS  Vict  c.  106,  the  granting  a  certificate 
to  the  assignees,  or  a  creditor,  upon  which  execution  may  issue  against  the  body  oi 
the  bankrupt,  in  pursuance  of  sect  257,  is  a  ministerial  act,  and  being  for  the  purpose 
of  enforcing  payment  of  the  bankrupt's  debts,  may  be  granted  from  time  to  time  upon 
the  application  of  the  assignees  or  creditors.    In  re  Cowgilly  iv.  270. 

2.  The  Court  of  Queen's  Bench  cannot  inquire  into  the  grounds  upon  which  a 
certificate  of  conformity  was  refused  by  the  Court  of  Bankruptcy,    lb. 

3/  Petitum  to  stay  certificate — Service — Costs.  Upon  a  petition  to  stay  the  bank- 
rupt's certificate  coming  on  to  be  heard,  it  appeared  that  the  petitioners  had  not  been 
able  to  serve  the  petition  upon  the  bankrupt,  he  having  gone  out  of  the  jurisdiction. 
The  court  dismissed  the  petition,  with  costs  as  against  the  assignees,  but  upon  the 
petitioners  undertaking  not  to  file  another  petition,  without  costs  as  against  the  bank* 
rupt    Ex  parte  Eyre  and  Higgins  ;  In  re  BeUon^  xvii.  50. 
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4.  Notice  he/ore  court  of  appeal*  Under  the  198th  section,  three  days  notice  of 
opposition  is  as  necessary  before  the  appeal  court  as  before  the  commissioner.  In  re 
Holthowte,  Till.  277. 

5.  Balance-sheet.  It  is  not  necessary  that  the  balance-sheet  in  all  cases  of  bank- 
ruptcy be  made  out  by  the  official  assignee ;  the  commissioner  has  a  discretion  in 
each  case  whether  to  employ  a  person  to  assist  the  bankrupt  or  not  Ex  parte 
Rtmeii^  xxvii.  146. 

6.  The  official  assignee  oi  the  bankrupt's  estate  is  not  a  person  to  whom  an 
allowance  can  be  made,  under  the  160th  section  of  the  Bankrupt  Law  Consolidation 
Act,  1849,  out  of  the  estate  and  effects  of  the  bankrupt,  for  acting  him  ta  prepare 
his  balance-sheet  and  accounts.    lb. 

7.  Commitment  of  bankrupt  for  not  onawering.  In  order  to  justify  the  commitment 
of  a  bankrupt,  under  sect  260  of  the  Bankrupt  Law  Consolidation  Act,  for  not  fully 
answering  questions  to  the  satisfaction  of  the  court,  the  examination  should  be  full, 
&ir,  and  searching,  and  not  rambling  or  irrelevant,  but  limited  to  the  matters  men- 
tkmed  in  sect  1 7,  namely,  "  reladng  to  his  trade,  dealings,  or  estate,  or  which  may 
tend  to  disclose  any  secret  grant,  conveyance,  or  concealment  of  his  lands,  tenements, 
goods,  money,  or  debts."    Ex  parte  Legge^  xviii.  236. 

8.  Where  a  bankrupt,  on  a  second  or  subsequent  examination,  states  that  he  wishes 
to  explain  some  of  his  former  statements,  but  that  he  does  not  sufficiently  recollect 
them,  his  memory  should  be  refreshed  by  their  being  repeated  to  him.    lb. 

9.  Examination  of  bankrupt.  A  bankrupt,  on  examination,  is  bound  to  answer  as  to 
■attera  which  must,  more  or  less,  be  in  his  recollection,  (e.  g.  why  a  check  was 
.drawn ;)  the  answer  that  he  does  not  recollect  may  be  full  and  direct  but  is  not  suffi- 
cient The  warrant  to  commit  for  not  answering  should  set  out  such  questions  and 
iBswers,  that  the  court  may  judge  of  the  reasonableness  of  the  committal,  from  the 
whole  case.    In  re  Bradbury^  xxv.  252. 

10.  Summons  under  consolidation  act.  A  bankrupt  cannot  under  12  &  IS  Vict 
c.  106,  8.  120,  obtain  summons  without  the  concurrence  of  his  assignees  for  the  exami- 
nation of  a  party  suspected  of  having  the  bankrupt's  property.  Ex  parte  Dimsdale, 
xxviL  333. 

11.  Vote  by  letters  of  attorney — Superseding  bankruptcy.  A  creditor  resident  in 
England  may  vote  by  letters  of  attorney  at  meetJVigs  held,  under  the  230th  section  of 
the  Bankrupt  Law  Consolidation  Act,  to  take  into  consideration  an  offer  made  by  a 
hanknipt  to  his  creditors,  with  a  view  to  superseding  the  bankruptcy.  Clegg,  ex 
parte,  vii.  816.      •    . 

12.  Summons  by  creditor — Tender.  Where  a  creditor  has  issued  a  summons  to  his 
debtor,  and  the  debtor  attends  and  admits  part  of  the  debt  and  tenders  the  part  he 
admits,  the  creditor  mny  by  his  conduct  render  it  unnecessary  for  the  debtor  to 
actnally  produce  and  show  the  money,  in  order  to  comply  with  the  requirements  of 
the  82d  section  of  the  12  &  13  Vict  c.  106.    Danks,  exparte,  xix.  486. 

13.  Qwgrej  whether,  under  the  same  section,  it  is  necessary  that  the  same  proof  of 
tender  should  be  given  as  would  be  necessary  to  support  a  plea  of  tender  in  an  action, 
their  lordships  not  agreeing  upon  the  point    lb. 

14.  Bankruptcy  of  plaintiff.  Where  sole  plaintiff*  becomes  bankrupt,  the  defend- 
ant may  move  that  the  assignees  may  elect  within  a  certiun  time  to  file  their  supple- 
mental bill,  or  in  default  that  all  further  proceedings  should  be  stayed ;  and  is  not 
compelled  to  file  his  bill  of  revivor  and  proceed  with  the  cause.    Clark  v.  Tipping,  x.  292. 

15.  Appeal  to  House  of  Lords  as  to  sufficiency  of  debt.  Where  the  court,  differing 
ftomthe  commissioner,  and  holding  the  petitioning  creditor's  debt  to  be  sufficient, 
referred  back  to  him  the  question  of  the  validity  of  the  adjudication,  an  application 
tor  leave  to  appeal  to  the  House  of  Lords  from  the  decision  as  to  the  sufficiency  of  the 
debt,  was  hM  premature,  and  was  ordered  to  stand  over  till  the  commissioner  should 
^Kft  gxren  hit  decision.    Ex  parte  Griffiths^  xxL  227. 
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16.  Order  for  gale  of  goods.  An  order  by  a  commissioner  of  bankruptcj,  for  the 
sale  of  goods  in  the  possession,  order,  or  disposition  of  a  banknipt,  as  reputed  owner, 
under  the  r25th  section  of  the  12  &  13  Viet  c.  106,  must  be  specific  as  to  the  goods 
to  which  it  is  to  apply  (although  it  may  be  made  on  an  er  parte  application  ;)  and 
therefore,  an  order  to  sell  all  goods  which  at  the  time,  &c.,  of  the  bankrupt,  was  held 
bad.     Quartermaine  v.  Bitdestone,  xx.  204. 

1 7.  Stay  of  proceedings  where  defendant  has  become  bankrupt,  YHiere  the  defend- 
ant in  an  action  brought  for  the  recovery  of  a  debt,  has  become  bankrupt,  and  the 
plaintiff  has  tendered  his  claim  for  proof  of  the  debt  under  the  bankruptcy,  and  the 
claim  is  not  allowed  Ipt  adjourned,  the  defendant  is  not  entitled  to  a  stay  of  proceed- 
ings in  the  action  under  the  12  &  13  Vict  c.  106,  s.  182,  the  Bankrupt  Law  Consolida- 
tion Act.  To  entitle  him  to  such  stay  of  proceedings,  the  debt  must  be  proved  under 
the  bankruptcy,  or  the  claim  entered  upon  the  proceedings.  Ball  v.  Boioden^  xx.  475. 

18.  Stag  of  proceedings.  Where  a  trader  had  petitioned  under  the  arrangement 
clauses  of  the  stat  12  &  13  Vict  c.  106,  and  had  conformed  to  the  requirements  of  the 
statute,  the  court,  difiering  from  the  commissioner,  permitted  the  petition  to  be  taken 
off  the  iile,  and  all  proceedings  stayed,  although  the  case  did  not  come  within  the 
223d  section  of  the  act    Phillips,  ex  parte j  xix.  496. 

19.  Change  of  venue.  Where  the  petition  of  adjudication  hod  been  filed  in  the 
country  district  in  which  the  bankrupt  resided  and  had  his  property,  but  the  great 
majority  of  the  creditors  resided  in  London  and  elsewhere,  out  of  the  district  in  ^hich 
the  petition  had  been  filed,  the  court,  upon  the  application  of  one  of  such  creditors, 
made  with  the  consent  of  the  others,  directed  the  removal  of  the  petition,  and  of  pro- 
ceedings thereunder,  from  the  country  district  to  the  Court  of  Bankruptcy  in  London* 
Ex  parte  SeweU;  In  re  Shaw,  xvii.  301. 

20.  Creditor's  bond.  The  79th  section  of  the  Bankruptcy  Consolidation  Act,  12  & 
13  Vict  c.  106,  s.  79,  gives  to  the  court  a  discretion  as  to  whether  a  bond  with  sureties 
is  to  be  required  ;  in  exercising  which  discretion,  regard  is  to  be  had,  not  merely  to 
the  solvency  of  the  alleged  debtor;  but  to  the  origin  and  nature  of  the  demand,  and 
the  probability  of  its  being  such  as  the  claimant  can  succeed  in  enforcing.  Ex  parte 
Woodf  xxiii.  524. 

XVH.  JUlsceUdneous. 

1.  Settlement  on  wife  of  bankrupt.  Where  there  had  been  no  settlement,  and  the 
wife  of  a  bankrupt  was  left  in  reduced  circumstances,  with  eleven  children,  two  thirds 
of  a  fund  in  court  were  directed  to  be  settled  on  them.    Ex  parte  Pugh^  xii.  350. 

2.  Costs  of  creditor.  The  costs  of  a  creditor,  who,  though  not  served  with  a  petition 
of  appeal  against  the  adjudication  presented  by  the  bankrupt,  appeared  by  counsel, 
were  allowed  out  of  the  estate.    Ex  parte  Bamett,  v.  237. 

3.  Bankrupt  tenant — Distress,  A  landlord  levied  a  distress  for  rent,  and  before  he 
sold  the  tenant  was  adjudicated  bankrupt,  and  then  the  sale  took  place  under  the 
distress.  Heldj  that  the  landlord  was,  under  the  4  2d  section  of  the  3  &  4  Will. 
rV.  c.  27,  (the  Statute  of  Limitations,)  entitled  to  six  years'  rent  out  of  the  proceeds 
of  the  sale.    Ex  parte  Bayly  ;  In  re  Laugher,  xix.  472. 

4.  Court  of  appeal.  Under  12  &  13  Vict  c  106,  s.  12,  and  14  &  15  Vict  e.  83, 
the  court  of  appeal  has  only  appellate  jurisdiction.    In  re  Cheetham,  viii.  279. 

5.  Bankruptcy  of  plaintiff— Claim  of  assignees.  Debt  for  labor,  as  a  surgeon,  and 
for  medicines  administered.  Plea,  bankruptcy  of  plaintiff,  and  that  the  debt  was 
claimed  by  the  assignees.  Replication,  that  the  labor  was  personal  labor  bestowed 
after  the  bankruptcy,  and  the  medicines  were  purchased  out  of  the  earnings  of  this 
labor.  Rejoinder,  traversing  the  replication.  Plaintiff  was  an  uncertificated  bank- 
rupt, and  the  evidence  tended  to  show  that  he  was  still  carrying  on  his  business  as  a 
medical  practitioner.  Held,  the  replication  wad  not  proved.  Elliott  y.  Clayton,  iii. 
896. 
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6,  The  distinction  between  bankruptcy  and  insolvency,  as  being  voluntary  and 
involiintary  modes  of  alienation  approved  of.    Bock/ord  v.  Hackman^  x.  64. 

?•  Pdicy  o/iruuranee,  transfer  of  and  sale  of  goods  insured.  Assumpsit  to  recover 
an  average  loss  on  a  policy  of  insurance  on  goods  from  the  Havannah  to  a  market  in 
Europe,  at  Ms.  per  cent  premium,  to  return  23s.  %d.  per  cent,  if  the  risk  ended  in 
the  United  Kingdom,  and  less  if  at  other  places  in  the  north  of  Europe.  Pleas,  first 
setoff;  secondly,  bankruptcy  of  plaintifif  before  action.  Replication,  that  before  plaintiff 
became  bankrupt  he  sold  the  goods  and  transferred  the  policy,  and  the  right  and 
interest  of  plaintiff  to  recover  for  the  loss  of  the  goods,  to  F.,  and  delivered  the  policy 
to  him.  Hejoinder,  that  the  cargo  was  delivered,  and  the  ijpk  thereon  ended  in 
England  before  the  bankruptcy  of  plaintiff,  and  that  the  right  to  have  a  return  of 
pranium  was  not  transferred  from  plaintiff  before  his  bankruptcy.  On  demurrer,  it 
was  Ae/</,  that  the  plea  of  set-off  was  inadmissible,  as  the  claim  in  the  declaration  was 
ht  unliquidated  damages;  and  that,  the  two  causes  of  action  being  separate  and 
totaDy  distinct  from  each  other,  though  arising  upon  the  same  instrument,  the  plain- 
tiff was  entitled  to  sue  for  average  loss  as  trustee  for  his  vendee,  that  being  a  cause 
sf  action  in  which  he  had  no  beneficial  interest  at  the  time  of  his  bankruptcy.  Bod" 
Sn^on  y.  Cojitellij  xviii.  427. 

8.  Petitioning  creditor's  debt.  A  judgment  debt  is  a  good  debt  on  which  to  found  a 
petition  in  bankruptcy,  although  the  debtor  has  been  taken  in  execution  under  a 
CO.  so.  and  before  the  date  of  the  petition  discharged  from  custody  under  the  Insolvent 
D^tors  Act,  1  &  2  Vict  c.  110.     Watson  v.  Humphrey ,  xxix.  446. 

9.  Petitioning  creditor's  debt — Notice  to  dispute  trading^  Sfc.  In  an  action  of  trover 
ind  for  money  had  and  received  by  the  assignees  of  a  bankrupt,  the  defendant  gave 
notice  to  dispute  the  trading  and  act  of  bankruptcy.  Jffeld,  that  a  trading  and  act 
of  bankruptcy  having  been  proved,  the  defendant  must  be  taken  to  have  admitted 
that  the  petitioning  creditor's  debt  existed  at  the  time  of  the  trading  and  act  of  bank- 
nptcy,  and  was  not  to  be  allowed  to  show  that  the  debt  accrued  due  subsequent  to 
the  trading  having  ceased.    Hemamann  v.  Barber^  xxv.  357. 

10.  For  evidence  on  which  a  solicitor  was  decided  to  be  no  scrivener  within  the 
meaning  of  the  act — see  Ex  parte  Dufaur,  xiii.  550. 

BANKS  AND  BANKING. 

1.  Letter  of  credit  by  one  bank  on  another — Payment  of  forged  check — Liabiiity  of 
hank.  A,  in  Scotland,  being  indebted  in  460/.  to  B,  in  England,  paid  460/.  into  a 
Scotch  bank,  in  return  for  a  letter  of  credit  on  an  English  bank,  in  this  form : 
**  Please  honor  the  drafts  of  B  to  the  extent  of  460/.,  which  charge  to  the  bank."  A 
inclosed  this  letter  of  credit  in  a  letter  to  B,  which  arrived  at  B's  office  in  B's 
absence.  The  only  clerk  in  the  office,  but  who  had  no  authority  to  manage  B's 
money  transactions,  opened  the  letter,  took  the  letter  of  credit  to  the  English  bank, 
forged  a  check  in  B*s  name  for  the  amount,  received  payment,  and  absconded.  B, 
on  his  return,  drew  on  the  English  bank  for  the  460/. ;  but  his  drafl  was  dishonored, 
and  the  bank  refused  payment  to  him.  B  then,  along  with  A,  sued  the  Scotch  bank, 
in  Scotland,  for  repayment  of  the  460/.  Held^  reversing  the  judgment  of  the  Court 
of  Session,  that  the  Scotch  bank  was  liable,  unless  it  could  show,  either  that  the 
English  bank  actually  paid  B*8  draft  when  called  on  to  do  so,  or  that  the  English 
bank  did  something  which  as  between  the  English  bank  &nd  B,  the  English  bank  was 
entitled  to  treat  as  equivalent  to  payment  A  letter  of  credit,  drawn  by  one  bank  on 
another,  is  no  part  of  the  law  merchant,  and  payment  cannot  be  resisted  undl  the 
matnunent  is  delivered  up.  Payment  on  a  forged  check  or  order  is  not  of  itself  any 
payment  at  all,  as  between  the  party  paying  and  the  person  whose  name  is  foi^d. 
Bit  in  some  oases  such  payment  may  be  made  valid  by  reason  of  collateral  matters, 
MiAere  A  fyrgjory  has  been  aucceasfully  accomplished  by  reason  of  the  want  of  due 
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caution  on  tlie  part  of  the  person  whose  name  is  forged.  Orr  y.  The  Union  Bant 
of  Scotland,  xxix.  1. 

2.  Manager,  authority  of— Liability  of  hank  for  fraud  of.  The  local  manager  of  a 
branch  bank,  while  engaged  at  the  bank,  suggested  to  a  lady  who  had  a  deposit 
account,  that  higher  interest  might  be  obtained  for  her  money  if  she  purchased  two 
houses  for  a  sum  which  would  pay  off  a  mortgage  held  by  a  third  person  upon  them, 
and  also  a  lien  held  by  the  bank.  She  assented,  and  gave  him  her  deposit  note,  for 
which  he  gave  her  a  fresh  deposit  note  for  the  difference"  between  the  amount  of  the 
former  note  and  the  purchase-money,  and  retained  the  residue  for  the  purpose  of 
making  the  investmest  This  money  the  local  manager  appropriated  to  hid  own  use, 
and  the  bank  refused  to  bear  the  loss.  Held,  in  an  action  against  them,  that  they 
were  liable,  the  jury  having  found  that  the  manager  intended  and  induced  the  lady 
to  believe  that  he  was  acting  as  the  agent  of  the  bank,  and  also  that  as  local  manager 
he  had  authority  from  the  bank  to  make  an  assignment  of  an  equitable  mortgage. 
Thompson  v.  Bell,  xxvi.  536. 

8.  Refusal  to  pay  check.  In  an  action  against  bankers  for  refusing  to  pay  a  trader^s 
check,  they  having  at  the  time  of  refusal  sufficient  assets  of  the  trader,  tiie  latter  may 
recover  substantial  damages  without  proof  of  actual  damage.  Rolin  v.  Steward,  zxr. 
841. 

4.  Payment  of  bill  of  exchange  on  forged  indorsement — Liability,  If  a  bill  of  ex- 
change, made  payable  to  order,  be  accepted  payable  at  the  acceptor's  bankers,  and 
the  indorsement  of  the  payee  be  forged,  and  the  bankers  pay  the  bill  to  a  party  pre- 
senting it  for  payment,  they  are  guilty  of  no  breach  of  duty  towards  the  acceptor  in 
making  the  paj^ment ;  but  they  are  not  at  liberty  to  charge  the  amount  of  the  bill  in 
account  against  him,  although  the  payee  be  a  stranger  to  them,  and  they  have  no 
immediate  means  of  ascertaining  the  genuineness  of  his  handwriting,  and  have  dealt 
with  the  bill  in  the  ordinary  course  of  business.     Robarts  v.  Tucker,  iv.  286. 

5.  Semble,  the  bankers  have  a  reasonable  time  to  inquire  into  the  genuineness  of 
the  indorsements  of  strangers  necessary  to  make  out  the  title  to  the  bill.    lb. 

6.  Crossed  check — Negligence.  The  crossing  of  a  check  payable  to  bearer  with  the 
name  of  a  banker,  does  not  restrict  its  negotiability  to  such  banker  alone.  Such 
crossing  is,  however,  so  far  a  protection  to  the  owner  of  the  check  that  the  banker  upon 
whom  the  check  b  drawn  ought  not  to  pay  it  except  through  a  banker*;  for  if  he  does 
60,  and  the  person  actually  presenting  it  turns  out  not  to  be  the  lawful  holder,  the 
circumstance  of  his  so  paying  would  be  strong  evidence  of  negligence  on  the  part  of 
the  banker,  in  the  event  of  his  seeking  to  claim  credit  against  his  customer  for  the 
amount.  The  banker's  duty  is  the  same  where  the  crossing  is  by  the  customer  or  by 
an  intermediate  holder,  or  where  the  original  crossing  is  erased,  and  the  name  of 
another  banker  written  instead  of  it.    Bellamy  v.  Majoribanks,  viii.  513. 

7.  In  an  action  against  bankers  for  money  lent,  to  which  the  defendants  pleaded 
payment,  it  appeared  that  the  plaintiffs  had  dmwn  a  check  on  the  defendants,  crossed 
thus :  "  Bank  of  England,  for  account  of  the  Accountant-General."  The  payee  to 
whom  this  check  was  delivered,  struck  out  the  crossing  by  running  a  pen  through  it 
leaving  it,  however,  perfectly  legible,  and  crossed  it  a  second  time  with  the  name  of 
his  own  bankers,  and  paid  it  iiito  their  bank  to  the  credit  of  his  own  account.  The 
check  being  presented  by  them  for  payment,  was  paid  by  the  defendants,  who  charged 
it  to  the  debit  of  the  plaintiffs'  account.  The  payee  appropriated  the  sum  so  received 
to  his  own  purposes,  and  it  never  was  paid  to  the  accountant-general ;  and  the  plain- 
tiffs who  were  trustees,  were  obliged  to  pay  the  amount  themselves.  Held,  that  the 
circumstance  of  this  check  being  thus  doubly  crossed,  afforded  no  additional  evidence 
against  the  defendants,    lb. 

8.  Liability  of— Receiver's  estate  and  private  account  A  receiver  of  an  estate,  who 
had  a  private  account  at  his  bankers',  opened  another  there,  under  the  name  of  the 
estate,  under  such  circumstances  as  to  inform  the  bankers  that  the  money  which  would 
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be  paid  in  to  that  account  would  belong  to  the  owner  of  the  estate.  The  receiver 
drew  a  cheek  on  the  estate  account  and  paid  it  into  his  private  account  Held^ 
reversing  the  decision  of  the  Vice-Chancellor  in  the  court  below,  (xiii.  222,)  that 
the  bankers  were  liable  to  repay  the  amount  to  the  owner  of  the  estate.  Bodenham 
T.  Hoikyns,  zxL  643. 

BARRATRY. 

By  master  of  vessel  who  is  part-oicner,  A  master  who  is  a  part-owner  may  commit 
barratry.  A  fraudulent  sale  of  ship  and  cargo  and  an  application  of  the  proceeds  to 
bit  own  use,  by  a  master  who  is  part-owner,  is  a  loss  by  barratry,  within  the  policy 
of  insurance.  Per  Martin,  J.  It  is  a  loss  within  the  general  words  of  the  policy. 
Jm€S  t.  Nicholson  f  zxvL  542. 

BASTARDY. 

1.  Jurisdiction  of  single  justice — Enforcing  payment — Appeal.  The  jurisdiction 
pYen  to  a  single  justice  of  the  peace  by  7  &  8  Vict  c.  101,  s.  3,  at  any  time  aAer  the 
expiration  of  one  month  from  the  making  of  an  order  for  the  maintenance  of  a  bas- 
tud  child,  to  grant  a  warrant  against  the  putative  father,  for  the  purpose  of  enforcing 
pajrment  under  the  order,  is  not  suspended  by  an  appeal  to  the  Quarter  Sessions  by 
tbe  putative  father  against  the  order,  and  the  confirmation  of  the  order  by  the  sessions, 
nbject  to  a  special  case.    Kendall  v.  Wilkinson,  xxx.  196. 

2.  Liability  of  putative  father.  Under  the  7  &  8  Vict  c.  101,  s.  3,  justices  have 
juriidiction  to  make  an  order  on  the  putative  father  of  a  bastard  child,  although  the 
mother  be  a  married  woman  living  apart  from  her  husband.  The  liability  of  the 
pQtative  father  under  such  an  order,  docs  not  cease  u]>on  the  return  of  the  woman's 
knsband  and  his  cohabitadon  with  her.    Ex  parte  Grimes j  xxii.  164. 

3.  Order  of  affiliation  enforced  by  distress.  Justices  have  a  discretion  as  to  enforc- 
ing an  order  of  affiliation  by  distress ;  but  where  they  declined  to  issue  their  warrant, 
on  the  ground  that  the  putative  father  was  discharged  from  the  order,  by  reason  of 
tiie  husband  of  the  mother  having  returned  and  cohabited  with  her,  this  court  made 
ahsdute  a  rule,  under  the  11  &  12  Vict  c.  44,  s.  5,  ordering  the  justices  to  issue  the 
distress  warrant    lb,    A\ao,  Regina  v.  Pilkington,  x\m,  247. 

4.  Order  of  maintenance.  An  order  of  maintenance  ordered  a  person,  as  putative 
&ther,  to  pay  a  weekly  sum  for  the  maintenance  of  a  bastard  child  from  the  birth  of 
tbe  child.  As  the  application  for  the  order  was  not  made  until  more  than  two  months 
ifier  the  birth,  the  order  was  clearly  bad  as  to  the  period  between  the  date  of  the 
birth  and  the  time  of  applying  for  the  order.  Notice  of  abandonment  of  all  claim  under 
the  order  for  payment  anterior  to  the  date  of  the  order  had  been  served  on  the  puta- 
tive &ther.  Heldf  that  the  order  was  valid,  and  might  be  enfon;cd  against  the  puta- 
tive father  in  respect  of  the  weekly  payments  which  became  due  afler  the  application 
to  the  magistrates.    Regina  v.  Green,  iv.  197. 

6.  Order,  time  of  making — Sufficiency  of,     A  bastard  child  was  bom  May  10,  1850, 

tnd  a  summons,  dated  July  23,   1851,  was  served  upon  the  putative  father,  which 

rtated  that  the  application  had  been  made  *^  within  twelve  calendar  months  from  the 

date  hereof."    The  hearing  of  this  summons  was  adjourned  from  time  to  time,  till 

September  11,  1851,  when  an*order  was  made,  which,  afler  reciting  that  the  mother 

"did,  on  the  28th  October,  1850,  having  been  delivered  of  a  bastard  child,  within 

twdve  calendar  months  prior  thereto,  make  application,*'  &c. ;  that  the  hearing  was 

adjourned  to  September  11,  1851,  and  that  it  was  proved  that  the  child  was,  on  the 

lOthof  Biay,  1850,Jborn  a  bastard;  adjudged  J.  II.  to  be  the  putative  father,  and 

I        ordered  him  to  pay  2s,  Bd,  per  week,  from  the  said  28th  October,  1850,  the  day  upon 

I       ^^h  such  application  was  made  #s  aforesaid.    Held,  that  it  sufficiently  appeared  on 

I       tl»  lice  of  tbe  ostler,  that  the  complaint  had  been  made  within  twelve  months  from 
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the  birth,  and  that  the  statement  in  the  summons  that  the  child  was  born  within 
twelve  months  of  its  date  was  immaterial.  Hetd,  also,  that  the  order  was  good, 
although  the  justices  had  directed  payment  from  the  time  of  the  application,  a  period 
of  more  than  thirteen  weeks ;  and  that  the  order  was  not  vitiated  by  reason  of  its 
having  been  made  more  than  forty  days  ailer  the  service  of  the  summons,  the  delay 
being  occasioned  by  the  adjournment    Ex  parte  Harrison^  xi.  451. 

6.  Order — Evidence,  A  case  set  out  a  bastardy  order,  under  8  &  9  Vict  c.  10,  8.  li 
which  omitted  the  following  words  in  form  8  of  the  schedule:  **and  having  also 
heard  all  the  evidence  tendered  by  the  defendant,"  and  found  that  no  evidence  in 
fact  was  tendered  by  him.  The  case  also  set  out  the  evidence  given  to  corroborate 
that  of  the  mother.  Held^  first,  that  the  order  was  good,  without  alleging  that  no 
evidence  was  tendered  by  the  defendant  And  held,  also,  that  whether  the  evidence 
corroborated  that  of  the  mother,  was  a  question  for  the  justices,  under  sect  3  of  stat 
7  &  8  Vict  c.  101.    Regina  v.  Pearcy,  viii.  365. 

7.  Summons  J  service  of  on  alleged  putative  father  in  his  absence — Certiorari  to  quash 
order. '  A  summons  was  left  at  D/s  last  place  of  abode,  a  few  days  af^er  he  had  left 
it  and  sailed  for  America,  calling  upon  him  to  answer  the  charge  of  being  the  puta- 
tive father  of  a  bastard.  An  order  of  affiliation  which  recited  that  the  sunmions  had 
been  didy  served  on  D.,  was  made  agsunst  him  in  his  absence  from  the  country.  On 
an  application  for  a  certiorari  to  bring  up  and  quash  the  order  made  by  D.,  on  his 
return  from  America,  he  sworo  that  he  did  not  leave  home  with  any  intention  of 
avoiding  service  of  the  summons,  but  he  did  not  deny  that  he  was  the  father  of  the 
child.    The  court  refused  the  certiorari    Regina  v.  Davis^  xx.  201. 

8.  Appeal,  notice  of— Costs,  By  sect  4  of  7  &  8  Vict  c.  101,  an  appeal  is  per- 
mitted against  bastardy  orders,  if  notice  of  appeal  is  given  to  the  mother  within 
twenty-four  hours  afler  the  adjudication,  and  sufficient  security  for  the  pa^-ment  of 
costs  is  offered,  to  the  satisfaction  of  a  justice  of  the  peace,  within  seven  days.  The 
justice  is  not  to  decide  upon  the  v^idity  of  the  notice,  but  is  bound  to  take  the 
aecurity  for  costs  offered,  if  satisfactory.    Regina  v.  Ginner,  xxx.  896. 

9.  Indictment  for  abandoning  bastard  child.  An  indictment  for  abandoning  and 
deserting  a  bastard  child,  was  held  bad  because  thero  was  no  averment  that  the 
prisoner  had  the  means  of  supporting  the  child,  or  that  the  child  had  sustained  any 
injury  by  the  abandonment     Regina  v.  Hogan,  v.  553. 

10.  Concealment  of  birth  of  bastard  child.  There  need  not  be  a  final  disposing  of 
the  dead  body  of  the  child  to  constitute  an  offence  within  the  9  Geo.  IV.  c.  31,  s.  14, 
but  it  is  sufficient  if  there  is  only  a  temporary  disposition  of  the  body  with  the  inten- 
tion of  concealing  the  birth.    Regina  v.  Perry,  xxix.  550. 

BENEFIT  SOCIETY. 
See  Friendly  Society. 

BILL  OF  EXCEPTIONS. 
See  Exceptions. 

BILLS  OF  EXCHANGE  AND  PROMIlSSORY  NOTES. 

I.    WHAT  IS  A  BILL  OR  NOTE. 

n.   CONSIDERATION. 

nL  ACCEPTANCE  ;    LIABILITIES  OF  ACCEPTORS  ;  PRESENT3IENT,  &0. 
IV.   INDORSEMENT.  # 

T.  DISHONOR,  AND  NOTICE  OF ;  PROTEST. 
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TI.  ALTERATION  ;  PAROL  DI3CHAROE  ;  V3URT. 
TIL  LOST  BILLS  AND  NOTES. 
THL  ACTIONS  ON  BILLS  AND  NOTES  ;  PLEADING,  EVIDENCE,  DAMAGES,  &C. 

IZ.  MISCELLANEOUS. 

I.   What  is  a  BiU  or  ITote. 

1.  WhtU  is,  as  against  the  drawer.  An  instrument  was  drawn  in  the  following 
finm :  "  Two  months  after  date  I  promise  to  pay  to  A  B,  or  order,  99/.  I5s.  H.  Oliver.'^ 
At  the  foot  it  was  addressed  to  "  J.  E.  Oliver,"  and  across  it  was  written,  "  Accepted, 
payable  S.  and  A.,  bankers,  London.  £.  Oliver."  Hddj  that  in  an  action  by  the 
payee  against  the  drawer  it  might  be  treated  and  declared  upon  as  a  bill  of  exchange. 
Lbyd  V.  Oliver  J  xii.  424. 

2.  Effect  of  phrase  "  or  when  realized.*'  An  instrument  directed  to  C.  S.,  by  which 
defendant  requested  C.  S.,  **  ninety  days  after  sight,  or  when  realized,"  to  pay  plain- 
tifi*,  is  not  a  bill  of  exchange.     Alexander  v.  nomas,  ii.  286. 

8.  Name  of  drawer  necessary — Promise  by  acceptor  in  such  case.  An  instrument  was 
a8fi>Uow8 :  ^^  Exchange  for  200/.  at  sight  of  this  my  third  of  exchange,  first  and  second, 
&C.,  unpaid,  please  pay  P.  or  order  the  sum  of  200/.  sterling,  for  value  received,  and 
place  the  same,  as  by  letter  of  advice,  to  the  account  of  A.  R,"  and  across  the  face 
of  it  the  drawer  wrote,  ^  Accepted.  S.  R.,  Esq.,  Sliire  Lane,  Bedminstcr,  BristoL" ' 
Eeldf  not  to  be  a  bill  of  exchange,  as  it  had  no  drawee ;  the  words  written  across 
were,  if  any  thing,  an  acceptance,  not  an  address ;  but  that  if  S.  R.  promised  to  pay 
after  it  was  drawn,  it  might  be  treated  as  a  promissory  note.  Peto  v.  Reynolds,  xxv. 
438. 

4.  Separated  warrant.  A  warrant  or  coupon,  for  an  instalment  of  interest  upon  a 
debenture  or  bond  of  a  mining  com|>any,  was  detached  from  the  debenture  when  the 
interest  was  demanded.  Held,  that  the  separated  warrant  was  not  a  promissory  note, 
aod  did  not  require  any  stamp.    Enthoven  v.  Iloyle,  ix.  434. 

5.  An  instrument  in  the  form  of  a  promissory  note  was  indorsed  thus :  ^*  In  the 
event  of  my  (the  payee's)  death,  this  amount  is  not  to  be  demanded  of  the  maker, 
but  to  remain  at  interest,  and  ultimately  be  divided  among  my  daughter's  children." 
Eeld,  that  this  made  the  payment  conditional,  and  therefore  it  was  not  a  promissory 
note.    Richardson  v.  Martyr,  xxx.  365. 

6.  Contingent  promise.    The  following  instrument  was  sued  upon  as  a  promissory 
fiote  by  the  plaintiflf,  who,  at  the  time  of  the  making  of  it,  and  until  the  commence- 
ment of  the  action,  was  secretary  of  the  Indian  Laudable  and  Mutual  Assurance 
Sodety :  "  Nine  months  afler  date  I  promise  to  pay  to  the  secretary  for  the  time 
being  of  the  Indian  Laudable  and  Mutual  Assurance  Society,  or  order,  company's 
rupees  20,000  with  interest,  at  6  per  cent  per  annum,  and  I  hereby  deposit  in  his 
bands  twenty-two  Union  Bank  shares,  as  particularized  at  foot,  hy  w&y  of  pledge  or 
lecurity  for  the  due  payment  of  the  said  sum  of  company's  rupees  20,000,  and  in 
defiiult  thereof  hereby  authorize  the  said  secretary  for  the  time  being  forthwith,  cither 
by  private  or  public  sale,  absolutely  to  dispose  of  the  said  bank  shares  so  deposited 
^ith  him,  and  out  of  the  proceeds  to  reimburse  himself  the  said  loan  of  company's 
nipec«  20,000,  he  rendering  to  me  any  surplus,  and  I  hereby  promise  to  make  good 
whatever  may  be  wanting  over  and  above  the  proceeds  of  such  sale  to  make  up  the  full 
snxmnt  of  such  loan  and  interest"     Held,  that  the  promise  to  pay  was  a  floating  con- 
^ngent  promise,  the  performance  of  which  was  to  be  made  to  a  person  to  be  ascer- 
tiiaed  ex  post  facto,  namely,  the  secretary  when  the  instrument  became  due,  and 
Amfore  that  the  instrument  could  not  be  sued  upon  as  a  promissory  note.    Storm  t. 
Mii^,  xxTiii.  108. 

t  Qmtre,  whether  the  additional  promise  to  pay  the  deficiency  in  the  event  of  a 
jrilof  the  bank  shares  deposited  as  a  security  proving  insufficient,  rendered  the 

as  a  promissory  note.    2b, 
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« 

II.   Consideration, 

1.  Money  advanced  to  pay  illegal  bets.  The  advancement  or  money  by  the  drawer 
of  a  bill  of  exchange,  to  pay  bets  made  by  him  in  behalf  and  at  the  request  of  the 
drawee,  is  a  good  consideration  for  the  draft,  although  the  bets  were  illegal  and  the 
money  was  advanced  without  the  request  of  the  drawee.    Oulds  v.  Tlarrison,  xxviii.  524. 

2.  /.  0.  U. — Assignment  of  jwlgments.  A  executed  an  indenture,  assigning  certain 
judgments  to  B,  and  reciting  that  the  price  had  been  paid.  The  price  had  not  been 
paid,  but  soon  afler  B  gave  A  his  I.  O.  U.,  for  the  amount  Held^  that  there  was  a 
sufficient  consideration  for  the  I.  O.  U.,  which  might  be  treated  as  given  at  the 
moment  of  executing  the  Indenture.     Berry  v.  Story^  xxv.  871. 

3.  Note  given  after  composition  to  induce  payee  to  take  up  bills  of  exchange  accepted 
prior  thereto.  A  compounded  with  his  creditors,  of  whom  B  was  one.  B  having 
received  a  preference,  joined  in  the  composition  deed,  releasing  his  whole  debt  Prior 
to  the  composition,  A  had  accepted  bills  of  exchange,  drawn  by  B,  to  amount  of  the 
debt,  which  were  outstanding  at  the  time  of  the  release.  B  neglected  to  take  them 
np,  and  to  induce  him  to  take  them  up,  A  gave  him  his  promissory  note.  Held^  that 
the  note  was  without  consideration.    Mallalieu  v.  Hodgson,  v.  279. 

4.  Note  given  as  collateral  security  for  debt  of  a  third  person.  It  is  a  good  plea  to  an 
action  by  the  payee  against  the  maker  of  a  promissory  note,  that  the  defendant  made 
the  note,  at  the  request  of  the  plaintiff,  as  a  collateral  security  for  a  debt  due  from  a 
third  person  to  the  plaintiff,  and  that  the  defendant  was  not  liable  to  pay  the  debt  or 
to  give  the  note  as  security,  and  that  there  was  no  other  consideration.  Crofts  ▼. 
Beale,  v.  408. 

5.  Bet — Pleading.  To  an  action  by  the  drawer  against  the  acceptor  of  a  bill,  de- 
fendant pleaded  that  the  consideration  of  the  acceptance  was  a  bet  lost  by  him  to 
A  B,  and  that  the  defendant  had  notice' of  the  premises  at  the  time.  The  evidence 
was  that  the  bill  sued  upon  was  given  in  renewal  of  a  prior  bill  accepted  in  consider* 
ation  of  the  bet  The  jury  found  that  the  bill  declared  upon  was  given  in  considera- 
of  the  bet,  and  that  the  plaintiff  had  notice  of  it.  Held,  that  the  plea  was  proved. 
Held,  also,  that  the  plea  was  a  good  answer  to  the  action,  under  the  5  &  6  Will.  IV. 
c.  41.     Hay  v.  Ayling,  iii.  416. 

6.  Plea  of  want  of  consideration — False  representation.  A  plea  to  an  action  on  a 
promissory  note  **  that  the  note  was  given  without  consideration,"  and  "  that  it  was 
obtained  from  the  defendant  upon  a  representation  by  the  plaintiff  that  a  sum 
of  money  was  owing  from  the  defendant  to  the  plaintiff  by  virtue  of  an  indenture, 
where-as  no  such  sum  was  owing,"  is  a  good  plea  of  no  consideration  without  alleging 
that  the  representation  was  made  "  fraudulently,"  or  that  it  was  a  representation  of  a 
matter  of  fact,  and  the  word  "  fraudulently,"  if  used,  might  be  rejected  as  surplusage. 
Southall  V.  Bigg,  iv.  866. 

III.  Acceptance;  Liabilities  of  Acceptors  ;  Presentmenty  S^c. 

1.  On  behalf  of  joint-stock  company.  A  bill  of  exchange  drawn  upon  a  joint-stock 
company  by  its  corporate  name,  was  accepted  as  follows :  "  Accepted,  J.  B.  and  E.  N., 
directors  of  the  C.  Company,  appointed  to  accept  this  bill."  J.  B.  and  E.  N.  were,  in 
fact,  directors  of  the  company.  The  corporate  seal,  having  the  name  of  the  company 
inscribed,  was  also  affixed  to  the  bill,  and  it  was  countersigned  by  the  secretary.  Heldy 
that  the  bill  of  exchange  was  sufficiently  expressed  to  be  accepted  by  J.  B.  and  £.  N. 
on  behalf  of  the  company  within  7  &  8  Vict  c.  110,  s.  45.  Halford  v.  Cameron*s,  Sf^c. 
Railway  Co.  iii.  309.    Edwards  v.  Cameron*8,  Sfc.  Railway  Co.  xi.  565. 

2.  Prima  facie  evidence  of—Reasonable  time.  The  bare  production  of  a  bill  of  ex- 
change, with  formal  proof  of  the  writing  to  the  acceptance,  is  primd  facie  evidence 
that  the  bill  was  accepted  during  its  currency,  and  within  a  reasonable  time  of  the  date 

bears,  such  being  the  regular  and  usual  course  of  business.    What  is  a  reasonable^ 
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time  depends  on  the  reladve  places  of  abode  of  the  parties  to  the  bill.    Roberts  v. 
BetkeU,  xiv.  218. 

3.  Contract  rtased  by-— Where  made.  Where  a  bill  is  sent  from  one  country  by  the 
drawer  to  the  drawee  in  another,  who  there  accepts  it,  and  returns  it  to  the  drawer, 
the  contract  raised  by  the  acceptance  was  made  in  the  country  of  the  drawee.  So, 
aho,  where  the  bill  is  thus  sent  from  one  place  to  another  in  the  same  country.  Wilde 
T.  Sheridan^  zi.  380. 

4.  Acceptance  in  hlank.  If  an  indorsee  of  a  bill,  accepted  in  blank,  is  aware  of  that 
6ct  at  the  lime  of  the  indorsement,  he  must  be  taken  to  have  as  full  knowledge  of  the 
drcnmstances  of  the  origin  of  the  bill  as  if  he  had  made  the  proper  inquiry.  In  this 
case  a  clsum  by  the  holder  of  such  a  bill  against  the  estate  of  a  deceased  person  was 
sot  allowed.    Hatch  v.  Searles,  xxxi.  219. 

5.  Ofh'dl  payable  at  bank — Indorsement  by  bank,  A  bill  of  exchange  drawn  by  A, 
was  accepted,  payable  at  a  bank.  A,  a  customer  of  the  bank,  discounted  the  bill  with 
them,  and  the  bank  re-discounted  it,  and  indorsed  it  to  a  third  party.  On  the  day 
when  the  bill  became  due,  it  was  presented  at  the  bank  for  payment  by  the  holder, 
and  there  being  no  funds  of  the  acceptor  then  in  their  hands,  the  bank,  having  paid 
it,  instead  of  debiting  the  acceptor's  account  with  the  amount,  carried  it  to  a  separate 
aocoont  as  an  unpaid  bill  The  acceptor  not  having  provided  funds  in  the  course 
of  the  day,  the  bank  sent  notice  of  its  dishonor  to  the  drawer  on  the  next  morning, 
and  debited  his  account  with  it  In  an  action  by  A  against  the  bank  for  money  lent, 
in  which  the  defendants  set  off  the  amount  of  the  bill,  the  jury  found  that  the  bank 
paid  the  bill  as  indorsers  of  it,  and  not  as  agents  of  the  acceptor.  Held,  that  the  jury 
were  justified  in  so  finding.    Pollard  v.  Ogden,  xxii.  152. 

6.  Blank  acceptance — Statute  of  limitations,  A  person,  by  giving  another  a  blank 
acceptance,  makes  him,  as  to  thiixl  parties,  his  general  agent  to  fill  up  the  bill  to  the 
extent  the  stamp  will  cover,  and  he  is  bound  by  his  acceptance  in  the  hands  of  an 
innocent  holder  fi>r  value ;  therefore,  to  an  action  by  an  indorsee  for  value  without  no- 
tice against  the  acceptor,  it  is  no  defence  that  the  acceptance  was  given  in  blank  to  the 
drawer,  and  that  the  bill  was  not  filled  up  and  issued  until  an  unreasonable  time 
(twelve  years)  after.  In  such  case,  the  Statute  of  Limitations  runs  from  the  time  the 
bill  became  due,  as  filled  up,  and  not  from  the  time  it  would  have  become  due,  if  com- 
pleted when  it  was  accepted  in  blank.    Montague  v.  Perkins,  xxii.  516. 

7.  Individual  liability  on  bill  accepted  for  company.  Where  a  bill  was  addressed  to 
a  mining  company,  and  accepted  for  the  company  by  the  defendant  as  manager,  and 
it  was  shown  that  he  and  three  others  had  agreed  to  form  the  company,  and  that  the 
mine  had  been  worked  on  the  footing  of  that  agreement,  it  was  held,  that  the  defendant 
was  individually  liable  on  the  bill  as  a  member  of  the  company.  Owen  v.  Van  Uster, 
lS96. 

8.  Unauthorized  acceptance  for  company,  A  man  who  accepts  a  bill  for  a  company, 
without  authority  to  do  so,  binds  himself,  but  not  the  company,  even  though  he  states 
at  the  time  that  he  will  not  be  personally  bound.    NichoUs  v.  Diamond,  xxiv.  403. 

9.  Of  bill  given  for  bets  made  by  drawer  as  acceptor's  agent.  It  is  no  defence  to  an 
action  against  the  acceptor  of  a  bill  of  exchange,  that  the  bill  was  given  for  bets  on 
honeraces  made  by  the  drawer  as  the  acceptor's  agent,  but  paid  by  him  without  the 
acceptor's  request     OtUds  v.  Harrison,  xxviii.  524. 

10.  Drawn  in  blank  abroad — Fraudulently  filed  up — Acceptance  procured  by  fraud, 
Where  a  bill  of  exchange  drawn  in  blank  in  a  foreign  country,  was  sent  by  the  drawer 
to  his  agent  in  London,  to  be  accepted  by  a  customer  of  the  drawer  as  a  mode  of  pay- 
ment for  goods ;  and  the  agent^  without  any  authority  from  the  drawer,  filled  it  up  and 
iadncod  the  defendant,  who  was  not  a  customer  of  the  drawer,  to  accept  it,  and  after- 
wards, in  fistnd  of  the  drawer,  indorsed-it  to  the  pLuntifis  for  value,  it  was  held,  that  the 
hill  was  a  iarmga  bill,  not  zeqoiring  a  stamp,  and  that  the  acceptor  was  liable.  Barker 
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11.  **  Retire,"*  meaning  of,  E.  drew  a  bill  on  the  plaintiff  for  477/.,  and  to  indace 
him  to  accept  it  gave  him  the  defendant's  acceptance  of  a  (second)  bill  for  the  same 
sum.  The  defendant  suspended  payment  E.  then  induced^the  plaintiff  to  accept  a 
(third)  bill,  agreeing  in  writing  to  find  him  funds  to  pay  it  and  "  retire "  the  second 
bill.  £.  accordingly  afterwards  paid  the  plaintiff  477/.,  who  paid  the  amount  of  the 
second  bill  to  the  holder  and  took  it ;  promising  to  surrender  it  to  E.,  but  ailerwards 
refusing  to  do  sa  The  plaintiff  paid  the  first  and  third  bilb,  and  sued  on  the  second. 
The  defendant  pleaded  that  he  had  paid  the  plaintiff  a  sum  of  money  on  condition  he 
should  retire  and  deliver  up  the  biU  as  discharged.  Held,  that  the  word  **  retire,"  in 
the  written  agreement,  did  not  mean  *^  to  cancel  and  discharge  **  when  used  of  an  in- 
dorsee That  the  plaintiff  had  accepted  the  third  bill  on  the  faith  of  the  agreement, 
and  that  his  liability  was  unaffected  by  his  subsequent  promise  to  return  the  second 
bill.  That  the  action  was  maintainable ;  and  that  there  was  no  evidence  to  support 
the  plea.    Elsom  v.  Denny,  xxv.  423. 

12.  Presentment  for,  of  hills  payable  an  or  after  sight — Check,  In  bills  of  exchange 
payable  on  or  afler  sight,  our  law  does  not  fix  a  time  for  presentment  fo/  acceptance; 
but  the  rule  is  that,  where  there  is  no  usage  of  trade,  the  bill  must  be  presented  within 
a  reasonable  time,  which  is  a  mixed  question  of  law  and  fact  for  the  determination  of  a 
jury,  with  the  assistance  of  a  judge.  In  such  questions  the  interests  not  only  of  the 
drawee,  but  of  the  holder  also,  must  be  taken  into  account ;  and,  though  the  bill  need 
not  be  sent  for  acceptance  by  the  very  earliest  opportunity,  there  must  be  no  im- 
proper delay.  And  it  is  no  answer  to  the  objection  of  laches,  that  the  parties  remained 
solvent  from  the  date  of  the  bill  to  the  day  of  presentment,  and  that  no  actual  loss  was 
occasioned  by  the  laches.  But  these  rules  do  not  apply  to  a  banker's  check,  which  is 
a  peculiar  sort  of  instrument    AluUick  v.  Radakissen,  xxviii.  86. 

13.  Agent  of  drawer  and  drawee — Failure  of  agent  before  maturity  of  bill,  A  sent 
B  an  order  for  coffee,  saying  that  for  the  costs  of  the  coffee  he  had  opened  a  credit  in 
favor  of  B  with  C  of  London.  C  was  the  agent  of  both  A  and  B.  B  drew  on  him 
at  sixty  days  afler  sight,  and  C  on  receiving  the  bill  marked  it  as  accepted,  and  after- 
wards formally  accepted  it,  and  charged  the  amount  to  A  and  credited  it  to  B,  with 
interest  from  the  date  of  the  receipt  of  the  bill.  C  failed  before  the  bill  was  dae, 
having  never  had  assets  of  A's  sufficient  to  meet  the  bill.  B  was  a  creditor  of  Cis. 
The  bill  was  protested  for  non-payment,  and  B  sued  A  for  the  price  of  the  coffee,  and 
recovered  on  the  ground  that  the  circumstances  did  not  import  that  B  had  accepted 
the  credit  on  C  as  present  payment,  and  taken  the  risk  of  C's  insolvency ;  and  that  C 
had  no  right  to  enter  it  as  present  payment  without  B's  consent  Maxwell  t.  Deare^ 
xxvi.  56. 

IV.  Jkdorsement. 

1.  Delivery  to  indorsee.  In  order  to  constitute  a  legal  and  valid  indorsement  ci  a 
bill  of  exchange,  the  holder  must  not  only  write  his  name  on  the  back  thereof,  but  he 
must  also  manually  deliver  the  bill  to  the  indorsee.  A  delivery,  after  indorsement  to 
the  attorney  retained  by  the  indorsee  to  sue,  is  not  sufficient  to  sustain  the  allegation 
•of  indorsement  in  a  declaration  on  a  jdea'  traversing  it  Sainsbury  v.  Ponbinson,  xx. 
851,  (note.) 

2.  Delivery  for  special  purpose.  A,  being  the  payee  and  holder  of  a  bill  of  exchange, 
wrote  his  name  upon  it,  and  gave  it  to  B  for  the  purpose  of  getting  it  discounted.  B 
never  paid  A  any  money  in  respect  of  the  bill,  but  kept  it  until  it  was  overdue,  when 
he  delivered  it  to  C  without  receiving  any  value  f(Mr  it  Ileldy  that  there  was  no  in- 
dorsement by  A  to  B.    Lloyd  v.  Howard,  i.  227. 

3.  Indorsement  for  discount  The  drawer  of  an  accepted  bill  of  exchange  wrote  hk 
name  across  the  back  of  the  bill,  and  delivered  *it  to  A  to  get  discounted ;  who,  instead 
thereof,  while  the  bill  was  running,  deposited  it  with  B  as  security  for  money  advanced 
to  himself,  without  fraud  on  the  part  of  B.  Held,  that  there  was  a  ygJiid  indoraemeDt 
of  the  bill  by  the  drawer  to  B.    Palmer  v.  RichardSfA.  529. 
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4.  Indorsement  of  overdue  hill — Equities — Set-off.  The  statutory  right  of  BetK)ff 
is  not  one  of  the  equities  subject  to  which  an  overdue  bill  of  exchange  is  taken  by  an 
indorsee,  and  notice  given  by  the  drawee  to  the  drawer,  of  election  to  set  off*  a  cross 
daim,  makes  no  difierence,  unless  there  is  an  agreement  to  allow  the  set-off  assented 
to  by  both  of  the  parties  to  the  bill.     Oulds  v.  Harrison,  xxviii.  524. 

5.  Transfer  of  bill  indorsed  in  blank.  Where  a  bill  of  exchange  is  indorsed  in 
blank,  and  is  transferred  by  the  indorsee  by  delivery  only,  without  any  fresh  indorse- 
ment, the  transferree  takes  as  against  the  acceptor  any  title  which  the  intermediate 
indorsee  possessed.    Fairclough  v.  Pavia,  xxv.  533. 

V.  Dishonor  and  Notice  of;  Protest. 

1.  Knotdedge  of  party  giving  notice.  If  a  party  to  a  bill  gives  a  positive  notice  of  its 
dishonor,  which  afterwards  turns  out  to  be  true,  it  is  immaterial  whether  he  had  abso- 
hite  knowledge  of  the  ^t  at  the  time  when  he  gave  the  notice.  Jennings  ▼.  Roberts^ 
zxix.  118. 

2.  The  defendant  indorsed  a  bill,  accepted  and  ps^ble  in  London,  to  the  plaintiff, 
nho  indorsed  it  to  a  country  bank.  On  tiie  day  when  it  fell  due,  the  plaintiff  told  the 
defendant  that  the  manager  of  the  bank  said  the  bill  would  be  back  from  London  in 
the  morning,  and  he  asked  the  defendant  for  the  money  for  it  Another  witness  added 
that  the  plaintiff  said  the  bill  had  been  dishonored.  The  manager  of  the  bank  did  not, 
m  &ct,  know  that  the  bill  had  been  dishonored  until  the  next  morning.  The  judge 
told  the  jury  that  if  they  believed  the  evidence,  this  was  a  good  notice  of  dishonor,  if 
the  defendant  so  understood  it  The  jury  found  for  the  plaintiff.  Held^  that  the  evi- 
dence was  sufficient  to  make  out  a  notice  of  dishonor,  and  that  there  was  no  misdirco- 
6oaj  what  was  said  %bout  the  defendant  understanding  the  words  as  a  notice  of  dishonor 
being- by  way  of  caution  to  the  jury  against  giving  to  the  words  the  meaning  which 
ihey  would  ordinarily  bear.    lb. 

d.  Diligence  of  holder.  Notice  of  the  dishonor  of  a  bill  of  exchange  for  non-payment 
by  the  acceptor,  was  sent  by  the  holder  to  the  drawer  through  the  post,  addressed 
^  London,"  the  bill  itself  being  dated  London  simply.  The  drawer  resided  at  Chelsea, 
and  the  notice  never  reached  him,  and  U  was  stated  in  evidence  that  had  inquiry  been 
made  of  the  acceptor,  whose  address  was  given  in  the  bill,  the  drawer's  address  might 
have  been  ascertained.  Held^  in  an  action  against  the  drawer,  that  due  diligence  on 
the  part  of  the  holder  sufficientiy  appeared,  and  the^fore  that  he  was  entitied  to  suc- 
ceed upon  the  issue  of  whether  or  not  due  notice  of  dishonor  had  been  given.  Bur* 
mester  y.  Barron,  ix.  402. 

4.  Erroneous  description  of  bill  A  notice  of  dishonor  sent  by  the  indorsee  of  a  bill 
of  exchange  to  the  drawer,  stated  the  amount  of  the  bill  correctly,  but  erroneously  de- 
Kribed  it  as  drawn  by  the  acceptor  and  accepted  by  the  drawer.  Held,  a  sufficient 
notice  of  dishonor.    Mellersh  v.  Rippen,  xi.  599. 

5.  Form  of  good  notice.  The  following  is  a  good  notice  of  dishonor  of  a  bill  of  ex- 
change :  **  We  beg  to  acquaint  you  with  the  non-payment  of  Mr.  Miles's  acceptance  to 
James  Wrighfs  draft  of  the  29th  of  December  last,  at  four  months,  50/.  amounting, 
with  expenses  to  5/.  bs.  Id.,  which  remit  us  in  the  course  of  post  without  fail,  or  pay  to 
Messrs.  Everards  and  Ca,  of  Lyme."    Everard  v.  Watson,  xviii.  194. 

6.  Question  for  jury.  On*the  day  afber  a  bill  became  due,  the  holder's  clerk  called 
upon  the  drawer,  and  told  him  that  the  bill  had  been  duly  presented,  and  that  the  ac- 
eeptor  "  could  not  pay  it ; "  to  which  the  drawer  replied  ithat  "  he  would  see  the  holder 
iboat  it"  Held,  that  it  was  properly  left  to  the  jury  to  infer  from  this  conversation  that 
the  drawer  had  dne  notice.of  dishonor.    Metcalfe  v.  Richardson,  xx.  301. 

7.  Notice  too  kUe.  The  drawer  of  a  bill  indorsed  it  to  defendant,  who  indorsed  it  to 
A,  and  A  to  plaintiff.  The  bill  fell  due  on  Saturday,  the  15th,  and  was  dishonored. 
Ihaplaintifi;  the  holder,  on  Monday,  the  17th,  gave  notice  of  dishonor  to  A.     A  gave 
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no  notice  to  the  defendant,  but  on  the  18th,  the  plaintiff*  gave  the  defendant  notice. 
Heldy  that  the  notice  to  the  defendant  was  too  late.  {See  cases  in  the  note.)  Rowe  t. 
Tipper,  XX.  220. 

8.  At  the  trial  of  an  action  against  the  drawer  of  a  bill  of  exchange,  in  which  the 
defendant  traversed  the  notice  of  dishonor,  it  appeared  that  when  the  bill  came  into 
the  plaintiff's  hands  in  due  course,  he  wrote  to  an  indorsee  for  the  defendant's  address, 
and  on  the  day  he  received  it,  sent  a  notice  of  dishonor  to  him.  HeUl,  sufficient  evi- 
dence to  warrant  the  jury  in  finding  for  the  plaintiff.    Dixon  v.  Johnson,  xxix.  504. 

9.  Evidence  of.  In  an  action  by  indorsee  against  indorser  or  drawer,  any  declam^ 
tion  by  him,  amounting  to  an  acknowledgment  of  liability  or  to  a  promise  to  pay,  made 
to  any  party  applying  on  behalf  of  the  plaintiff,  is  good  evidence  of  notice  of  dishon<M*. 
And  although  the  defendant  himself  is  called  to  disprove  notice,  yet,  if  the  question  be 
lefl  to  the  jury  on  his  credibility,  and  th^y  find  for  the  plaindff,  the  court  will  not  dis- 
turb the  verdict.    Jones  v.  O'Brien,  xxvi.  283. 

10.  Protest — Foreign  bill  taken  up  for  honor  of  party.  Although,  to  make  a  party 
to  a  foreign  bill  liable  to  a  person  who  takes  up  snch  bill  for  his  honor,  it  is  necessary 
that  a  formal  protest  should,  previously  to  so  takii^  up  the  IhII,  have  been  made  before 
a  notary,  that  the  payment  was  made  for  the  honor  of  snch  party,  yet  it  is  not  necessary 
that  such  protest  should  be  formally  drawn  up  at  the  time  o^  such  payment,  even  in  the 
case  of  pa}'ment  for  the  honor  ottk  drawer  or  indorser.  The  instrument  may  be  drawn 
up  at  any  time  aflerwards,  if  before  trial.     Geralopulo  v.  Wieler,  iii.  515. 

VI.  AUeraHon;  Parol  Discharge;   Usury. 

1.  Alteration  without  consent  of  maker,  A  note  was  made  payable  ^ve  months  after 
date  with  lawAil  interest,  and  afterwards,  and  before  the  note  beclune  due,  the  words 
**  interest  to  be  paid  at  6/.  per  cent,  per  annum,"  were  written  in  the  comer  of  it,  with- 
out the  consent  of  the  maker.  Held,  in  an  action  by  the  payee  against  the  maker, 
that  there  was  a  material  alteration  of  the  note,  and  that  the  plaintiff  was  not  entitled 
to  recover  in  the  action.     Warrington  v.  Early,  xxii.  208. 

2.  Insertion  of  words  without  acceptor's  knowledge.  Where  a  bill  of  exchange 
was,  without  the  privity  of  the  acceptor,  altered  by  inserting  the  words  '•'•  payable  at 
A,"  and  afterwards  indorsed  to  the  plaintiff  for  value,  who  took  it  bond  fide  and  with- 
out knowledge  of  the  alteration,  it  was  held,  that  this  was  a  material  alteration  which 
dischai^ed  the  acceptor.    Burchfield  v.  Moore,  xxv.  128. 

3.  Remedy,  The  plaintiff's  remedy  in  such  a  case  is  confined  to  a  right  to  recover  the 
consideration  for  the  bill  as  between  himself  and  his  immediate  indorser ;  and  a  similar 
remedy  may  be  resorted  to  between  all  prior  parties  to  the  bill  until  the  party  is 
reached  through  whose  fraud  or  laches  the  alteration  was  made,  lb, 

4.  Discharge  by  parol.  Liability  on  a  bill  of  exchange,  or  a  promissory  note,  may 
be  discharged  by  parol.    Foster  v.  Dawber,  vi.  496. 

5.  Security  of  land — Usury,  A  bill  of  exchange  at  three  months,  made  to  secure 
the  repayment  of  money  lent  by  the  plaintiff  at  interest  exceeding  5/.,  per  cent  is  not 
invalidated  by  reason  of  the  plaintiff  holding  the  security  of  land  also  for  the  repay- 
ment, within  the  3  &  4  Will.  IV.  c.  98,  s.  7,  and  the  2  &  8  Vict  c.  37,  s.  1.  Nixon  r. 
PhiUips,  viii.  531. 

VII.  Lost  Bills  and  Notes. 

1.  Action  for  goods  sold — Plea  of  bUl  delivered  and  lost.  To  an  action  for  goods 
sold,  there  was  a  plea  that  the  defendant  had  accepted  and  delivered  to  the  plaintiff  a 
bill  of  exchange  drawn  on  him  by  the  plaintiff  on  account  *of  the  sum  due  for  the 
goods,  and  payable  to  the  order  of  the  latter  five  months  after  date ;  that  afterwards 
the  pUiutiff  lost  the  bill,  and  that  it  from  thence  hitherto  remained  lost  Held,  on 
general  demurrer,  that  the  plea  disclosed  a  good  defence  to  the  action,  although  it  £d 
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not  allege  that  the  bill  was  overdue  or  that  the  plaintiff  had  indorsed  it     Croioe  ▼. 
Qaif,  zxv.  451. 

2.  Loss  of  negotiable  bill  a  defence — Bill  of  exchange.  Where  a  negotiable  bill  of 
exchange  is  lost  at  the  time  a  party  is  called  on  to  pay  it,  the  loss  constitutes  a  defence, 
aUter  if  it  is  not  a  negotiable  bill.     Clag  v.  Crotoe,  xviii.  514.    But  see  note. 

3.  Loss  of  non-negotiable  note.  If  the  loss  of  a  non-negotiable  note  be  a  good 
defence  in  an  action  on  it,  that  defence  does  not  arise  on  a  plea  of  nonfeciL  It  scemfl 
that  even  if  specially  pleaded  it  would  be  no  defence.  A  plea  that  the  note  was 
destroyed  in  consequence  of  an  agreement  between  the  payee  and  the  maker,  cannot 
be  treated  as  a  plea  stating  the  loss  of  the  note,  by  rejecting  the  other  aUegation* 
CkamUy  t.  Grundy,  zxv.  318. 

VIIL  Actions  on  Bills  and  Notes ;  Pleading^  Evidence^  Damagei,  S^c. 

1.  Action  by  bona  fide  holder  for  benefit  of  another  party.  C.,  a  merchant  in  Lon- 
don, having  in  his  hands  funds  of  W.,  a  merchant  in  America,  by  W.'s  request,  bought 
of  defendant,  through  a  broker,  a  bill  of  exchange  drawn  by  defendant  on  a  Paris  banker. 
C.  agreed  to  pay  for  the  bill  on  the  next  post-day,  according  to  the  custom  of  London 
merchants,  and  forwarded  it  to  plaintiff  on  account  of  amount  due  him  by  W.  Plaintiff 
acknowledged  its  receipt,  and  stated  he  had  placed  it  to  credit  of  W.  C.  failed  to  pay 
the  price  of  the  bill,  and,  by  defendant's  order,  payment  of  the  bill  was  refused  by 
drawee.  W.  reimbursed  plaintiff.  Held,  that  the  plaintiff  was  a  bona  fide  holder  for 
falne,  and  entitled  to  maintain  the  action,  though  W.  was  really  the  party  for  whose 
benefit  the  action  was  prosecuted ;  C.  not  acting  as  agent  for  W.  in  the  purchase  of 
the  bill,  so  as  to  pledge  his  credit  for  the  price.    Poirier  t.  Morris,  xx.  103. 

2.  Bets — Security  for  winnings.  Where  A  and  B  jointly  made  bets  with  third  per- 
■ms  on  a  horserace,  and  B  received  the  money,  giving  A  a -bill  accepted  by  C  (no 
party  to  the  betting,)  for  his  share,  it  was  held,  that  A  might  sue  C  on  the  biU. 
Johnson  V.  Lansley,  xxii.  468. 

3.  Interest  and  possession  requisite  to  sustain  suit.  A  party  cannot  sue  on  a  bill  of 
exchange  in  which  he  has  no  interest,  and  of  which  he  has  no  possession.  An  accepted 
bill  was  indorsed  by  the  drawer  to  A  who  gave  it  to  B  for  value,  but  without  indorse- 
ment, saying  that  he  would  guarantee  the  payment.  The  executor  of  B,  unwilling 
to  sne  on  the  bill  himself,  appHed  to  A  to  see  it  paid,  whereupon  it  was  agreed  between 
them  and  the  plaintiff  that  the  latter  should  sue  on  it  in  his  own  name ;  and  A  accord- 
ingly took  a  copy  of  the  bill  from  the  executor,  and  delivered  it  to  the  plaintiff  for 
that  purpose.  An  action  was  then  commenced,  and  the  bill  given  to  him.  Held,  that 
defendant's  pleas  that  plaintiff  was  not  an  indorsee  nor  the  holder  at  the  commence- 
ment of  die  suit,  were  both  proved.    Emmet  v.  Tottenham,  xx.  348. 

4.  Action  by  indorsee  against'acceptor — Plea  of  payment  to  drawer.  To  an  action 
by  the  indorsee  of  a  bill  of  exchange  against  the  acceptor,  the  defendant  pleaded  that 
J.  H.  the  drawer,  indorsed  the  bill  to  the  plaintiff  without  value  or  consideration,  and 
tiiat  the  plaintiff  always  held  it  without  value  or  consideration,  and  that  after  the  bill 
became  due,  J.  H.  accepted  certain  scrip  certificates  from  the  defendant  in  full  satis- 
&c6on  and  discharge  of  the  bill.  The  plaintiff  replied  that  the  bill  was  indorsed  for 
value  and  consideration,  and  upon  this  issue  the  defendant  had  a  verdict  Held,  that 
the  plainUff  was  entitled  to  judgment  non  obstante  veredicto.  Milnes  v.  Dawson,  iii. 
550. 

5.  Plea  of  payment  of  principal  and  interest,  whether  an  answer.  Where  an  indorsee 
foes  the  acceptor  of  a  bill  of  exchange,  a  plea  that  after  the  bill  fell  due  the 
defendant  paid  the  plaintiff  principal  and  interest  in  full  satisfaction  and  discharge  of 
tiie  bill  is  no  answer  to  the  action.  It  should  show  satisfaction  of  damages  and  cost^ 
Chodmn  t.  Cremer,  xvi.  90.  (For  American  cases  on  this  point,  which  differ  from 
Wk  other,  see  note.) 

C  Sham  m  money-^ulh-Note  given  for^Weekly payments  no  tmdenee  under  pUg 
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of  payment.  By  the  rules  of  a  60/.  money-club,  each  member  was  to  pay  a  weekly 
sum  for  each  of  his  shares,  and  to  take  his  share  by  sale  as  the  sum  of  50/.  was  paid  in 
by  the  members,  upon  giving  security  to  be  approved  of  by  the  committee.  Interest 
was  to  be  paid  from  immediately  afler  the  sale.  B.  being  a  member  of  such  club, 
became  a  purchaser  of  a  share,  and,  together  with  the  defendant  and  another  person, 
gave  a  joint  promissory  note  to  the  treasurer  of  the  club  for  50/.,  payable  on  demand, 
with  interest  The  weekly  payments  were  duly  made  for  some  time  by  A.  and  his 
sureties,  but  on  their  being  discontinued,  an  action  was  brought  upon  the  note  for  the 
full  amount  Held^  that  the  weekly  payments  were  not  evidence  under  a  plea  of 
payment.    Jones  v.  Oretton,  xx.  472. 

7.  Plea  of  payment  by  drawer  in  action  against  acceptor.  In  an  action  by  an  indorsee 
against  the  accommodation  acceptor  of  a  bill,  it  is  not  a  good  defence  to  the  further 
maintenance  that,  after  action  brought,  the  drawer  paid  the  amount  of  the  biU  and 
interest  to  the  indorsee,  under  a  judge's  order  in  another  action  brought  by  the 
indorsee  against  the  drawer.    Randall  v.  Moon,  xiv.  243. 

8.  Indorsement  to  avoid  set-off.  The  indorsee  of  a  bill  of  exchange  took  it  from 
the  drawer  overdue,  and  without  consideration,  with  knowledge  that  the  acceptor  had 
given  the  drawer  notice  of  his  election  to  set  off  a  cross  claim,  for  the  express  purpose 
of  avoiding  this  set-off,  and  brought  suit  on  it  for  the  benefit  of  the  drawer.  Held, 
that  he  had  a  legal  right  to  do  this,  and  that  a  plea  setting  up  the  above  statement  of 
facts  as  a  defence  was  bad.     Oulds  v.  Harrison,  xxviii.  524. 

9.  Cancelling  of  acceptances — Fresh  acceptance,  new  assignment  of  A.  S.  (a  foreign 
merchant)  drew  upon  D.  and  Co.  several  bills,  in  two  parts,  which  were  accepted, 
and,  according  to  instructions,  were  sent  to  G.  and  Co.  to  be  held  by  them  at  the  dis- 
position of  the  holders  of  the  seconds.  A.  S.,  failing  to  get  the  seconds  discounted, 
destroyed  them,  and  sent  word  to  G.  and  Co.  to  return  the  firsts  to  D.  and  Ca,  to 
have  the  acceptances  cancelled,  and  instructed  D.  and  Co.  to  receive  and  so  cancel 
them.  Afterwards,  A.  S.  made  new  seconds,  wrote  to  D.  and  Co.  that  he  had  annulled 
the  previous  instructions  to  G.  and  Co.,  and  requested  them  to  replace  the  firsts  in  the 
hands  of  G.  and  Ca  Whereupon,  D.  and  Co.  wrote  to  A.  S.  as  follows  in  substance : 
"  We  have  cancelled  the  acceptances  on  your  firsts,  and,  therefore,  it  would  hardly  do 
to  reissue  them  in  their  present  state ;  but  wo  have  written  to  G.  and  Co.,  explaining 
this,  and  requesting  them  to  refer  the  holders  of  the  seconds  to  us."  Held,  in  an  action 
by  the  holders  of  the  seconds  against  D.  and  Co.  that  the  acceptances  had  been  duly 
cancelled ;  and,  even  if  the  last  letter  of  D.  and  Co.  to  A.  S.  amounted  to  a  fresh 
acceptance,  that,  the  defendants  having  pleaded  the  above  facts,  such  fresh  acceptp 
ance  should  have  been  newly  assigned.    Ralli  v.  Dennistoun,  v.  461. 

10.  Evidence — Onus  of  proof  of  consideration.  Defendant  accepted  a  bill  of  ex- 
change drawn  for  his  accommodation.  It  was  then  indorsed  by  the  drawer,  in  blank, 
and  delivered  to  defendant,  who  delivered  it  to  A,  who  delivered  it  to  B,  for  the  pur- 
pose of  getting  it  discounted  for  defendant  B,  ag^nst  good  faith,  and  without  the 
Authority  of  defendant  or  of  A,  indorsed  the  bill  to  plaintiff.  Held,  that  defendant 
was  entitled  to  a  verdict,  unless  plaintiff  proved  that  he  had  given  consideration  for 
the  bill.  Where  the  immediate  indorser  of  a  bill  of  exchange  to  the  plaintiff  has 
parted  with  the  bill  in  violation  of  good  faith,  want  of  consideration  as  between 
him  and  the  plaintiff  is  presumed,  so  as  to  throw  upon  the  plaintiff  the  oniu  of  proving 
consideration.     Smith  v.  Braine,  iii.  379. 

11.  Evidence  of  negotiation  and  payment  A  bill,  on  being  produced  at  the  trial, 
had  the  name  of  the  drawer  on  the  back,  and  a  memorandum  of  the  date  when  it  was 
due  on  the  face  of  it ;  and  it  appeared  that  the  drawer  delivered  it  to  the  plaintiff, 

Ithe  indorsee,  after  that  date.  Held,  that  this  was  no  evidence  to  go  to  the  jury  in 
support  of  the  allegations  in  the  plea,  that  the  bill  was  negotiated  by  the  drawer,  and 
paid  at  maturity,  when  it  was  delivered  by  the  holder  to  the  drawer,  who  indorsed  it 
to  another  party,  without  tho  consent  of  the  defendant  the  acceptor,  and  witluml 
having  it  restamped.    Jewell  v.  Parr^  xxiv.  281. 
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12.  Admitskm  of  acceptance — Effect  of,  Where^in  an  action  against  the  acceptor 
flf  a  bill  of  exchange,  plea,  non  acceptavit,  the  defendant's  attorney  signed  an  admis^on 
that  the  acceptance  was  in  the  handwriting  of  the  defendant,  without  adding  the  usual 
clause,  ^'saving  all  just  exceptions  to  the  admissibility  of  evidence,"  it  was  held,  that 
the  jury  were  warranted  in  finding  for  the  plaintiff,  notwithstanding  the  non-produc- 
tion of  the  bill.     Chaplin  v.  Levy,  xxiv.  519. 

15.  Fraud  as  affecting  onuu.  In  an  action  by  the  indorsee  against  the  acceptor  of 
a  bill  of  exchange,  to  which  the  defendant  pleads  that  the  bill  was  obtained  from  him 
by  fraud,  and  indorsed  to  the  plaintiff  without  consideration,  proof  of  the  fraud  throws 
on  tlye  plaintiff  the  onus  of  proving  that  he  gave  consideration  for  the  bill.  Harvey 
?.  Towers,  iv.  581.    Berry  v.  Alderman,  xxiv.  318. 

14.  Fraud — fndorser  a  convicted  felon — Evidence,  Action  against  acceptor  of  a  bill 
of  exchange,  indorsed  to  plaintiff  by  lL ;  plea,  that  defendant  was  defrauded  of  his 
acceptance,  and  that  it  was  fraudulently  indorsed  by  drawer  to  a  person  unknown ; 
that  11.  took  it  with  notice  of  the  fraud,  and  that  the  plaintiff  took  it  with  notice  of 
the  premises.  It  having  been  proved  that  the  plaintiff  had  said  in  1852,  he  had 
known  H.  for  a  long  time,  a  witness  was  asked  whether  he  had  not  seen  H.  in  the  dock 
it  the  Old  Bailey,  and  seen  him  removed  to  prison ;  and  it  was  held,  that  this  evidence 
vis  inaduiisnble.    Berry  v.  Alderman,  xxii.  484. 

15.  Questions  for  jury — Acceptance — Admission  of  liability — Presentment — Indorse- 
ment, In  an  action  on  a  bill  by  an  indorsee  against  an  indorser  there  was  no  covenant 
of  acceptance  in  the  declaration,  and  no  plea  putting  it  directly  in  issue,  but  there 
was  an  averment  of  presentment,  and  a  plea  traversing  it,  and  also  a  traverse  of 
notice  of  the  dishonor.  The  evidence  showed  a  presentment,  not  personally,  to  the 
rapposed  acceptor,  but  at  the  banking  house  where,  by  the  supposed  acceptance,  the 
bill  was  payable.  Held,  1.  That  the  question  of  the  acceptance  was  open  on  the 
pleadings,  and  that  it  was  a  question  of  fact  for  the  jury.  2.  That  the  defendant's 
admission  of  his  handwriting  and  promising  to  pay,  though  it  might  be  evidence  of 
notice  of  the  dishonor,  was  not  an  admission  of  liability  which  precluded  his  objecting 
to  the  presentment,  but  that  this  was  also  a  question  for  the  jury.  3.  Tliat  it  was  a 
question  for  the  jury  whether  the  indorsement  was  made  before  the  supposed  accept- 
ance, but  that  as  the  plaintiff  admitted  this,  there  must  be  a  verdict  for  the  defendant 
on  the  issue  as  to  th^e  presentment,  though  not  on  that  as  to  the  notice,  as  no  point 
was  made  on  it  at  the  trial.     Weeton  v.  Hodd,  xxvi.  278. 

16.  Measure  of  damages.  In  an  action  against  the  drawer  of  a  bill  of  exchange 
not  bearing  interest,  which  has  been  dishonored  by  non-acceptance,  if  the  jur}'  find 
the  plaintiff  entitled  to  interest  by  way  of  damages,  the  measure  of  damages  is  the 
rate  of  interest  at  the  place  where  the  bill  was  drawn.     Gilbs  v.  Fremont,  xx.  555. 


IX.  Miscellaneous, 

1.  As  to  the  negotiability  of  a  check,  see  Bellamy  v.  Majoribanks,  viii.  513;  and  as 
to  admissibility  of  a  post-dated  check  to  show  fraud,  see  Watson  v.  Paulson,  vii.  585. 

1  Alteration  by  parol.  The  terms  of  a  bill  <lt  exchange  cannot  be  altered  by  a  parol 
contract     Besant  v.  Cross,  v.  389. 

3.  Vendor  of,  warrants  what.  The  vendor  of  a  bill  of  exchange  impliedly  war- 
nats  that  it  is  of  the  kind  and  description  that  it  purports  on  the  face  of  it  to  be. 
Qmpertz  V.  Bartlett,  xxiv.  156. 

1  Implied  warranty  against  forgery.  The  vendor  of  a  bill  of  exchange,  though  no 
|My  to  the  lull,  impliedly  warrants  its  genuineness,  and  if  it  turns  out  that  the  name 
tf  «M  of  the  parties  is  forged  and  the  bill  becomes  valueless,  he  is  liable  to  the  yen- 
^Mvpon  m  fiulnre  of  consideration.     Gumey  y.  Womersley,  xxviiL  256. 

*SnJ^ttgtd  aeeqdanee^Discouni — Failure  of  consideration.    The  defendants,  Inll 
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brokers,  having  received  from  A  a  bill  of  exchange  drawn  and  indorsed  by  A,  for  the 
purposes  of  being  discounted,  look  it  to  the  plaintiflTs,  who  were  money  lenders,  with 
whom  the  defendants  had  previously  had  similar  dealings,  and  acting  as  principals, 
the  defendants  procured  the  bill  to  be  discounted  by  the  plaintiflTs,  without,  however, 
indorsing  or  guaranteeing  it,  though  asked  by  the  plaintiflTs  to  do  so.  The  rate  of 
discount  charged  by  the  defendants  to  A,  exceeded  that  charged  by  the  plaintSflTs 
to  the  defendants.  The  acceptance  to  the  bill  turned  out  to  have  been  forged  by 
A,  and  the  bill  proved  valueless,  lleld^  that  the  plaindffs  were  entitled  to  recover 
the  sum  pzud  to  the  defendants  upon  the  discount  of  the  bill  as  upon  a  failure  of  con- 
sideration.   /&.  • 

6.  Conditional  liability  of  maker.  If  B  is  induced  to  sign  a  note  with  A,  on  the 
representation  that  C  will  also  join,  and  he  signs  it  with  the  understanding  that  he 
shall  not  be  responsible  unless  C  does  thus  join,  and  C  refuses  to  do  it,  whereupon  A^ 
without  the  knowledge  of  B,  passes  the  note  to  D  for  value,  then  B  is  not  liable  on 
the  note.    Awde  v.  Dixon,  v.  512. 

7.  On€  note  taken  in  satvtfaction  of  another.  An  agreement  between  the  payee 
and  one  of  several  makers  of  a  joint  and  several  promissory  note,  that  the  payee 
shall  take  another  promissory  note  in  satisfaction  of  the  first,  with  payment  of  the 
note  taken  by  the  payee  on  such  understanding,  amounts  to  payment  by  the  other 
makers  of  the  joint  and  several  note,  though  the  second  note  be  made  by  a  third 
person,  and  paid  by  a  fourth.     Thome  v.  Smithy  ii.  301. 


BILLS  OF  LADING. 
See  Ships  and  Shippinq. 


BOND. 

1.  Release  of,  A  being  indebted  to  B,  C,  and  D,  three  nsters,  who  were  his  near 
relations,  partly  on  his  own  account,  and  partly  as  executor  of  his  father,  executed  to 
them  a  bond  for  500/.  At  the  time  of  giving  the  bond,  A  objepted  to  give  it,  and 
agreed  to  do  so,  only  on  a  verbal  representation  that  it  was  not  intended  to  be  enforced 
unless  B,  C,  and  D  should  come  to  want, — an  event  which  did  not  happen.  The  bond 
remained  in  the  hands  of  the  three,  till  the  death  of  B,  and,  afler  her  death,  in  the 
hands  of  the  survivors,  and,  afler  the  death  of  C,  in  the  hands  of  D,  whose  property, 
(by  mutual  arrangements,)  it  was  at  the  time  of  her  death.  On  the  bond  was  found 
the  following  indorsement :  "  This  bond  is  never  to  appear  against  A.  Witness,  C.  C." 
This  was  dated  eleven  years  afler  the  date  of  the  bond.  It  was  not  made  clear  that 
C's  name  was  written  by  herself;  it  was  said  that  D  had  written  it  It  was,  however, 
proved  that  if  D  had  written  it,  she  did  so  with  the  authority  of  C.  Heldy  that  wiUi- 
out  saying  whether  the  indorsement  amounted  to  a  release,  which  was  a  legal  ques- 
tion, there  was  an  equity  under  the  circumstances  against  enforcing  the  bond ;  that,  if 
put  in  suit,  the  action  would  be  restramed,  and  that  there  was  nothing  due  on  tiie 
bond  to  the  estate  of  D.    Major  v.  Major,  xix.  106. 

2.  Discharge  of  in  equity.  The  appointment  of  the  obligor  in  a  bond  as  the  obligee's 
executor,  does  not  in  equity  change  or  discharge  the  debt     Turner  v.  Cox,  xxvi.  72. 

3.  Validity  of— Replevin.  The  plaintiff,  being  judge  of  a  county  court,  upon  the 
removal  of  a  plaint  in  replevin  from  his  court  into  a  superior  court,  under  the  9  &  10 
Vict  c.  95,  ss.  121,  127,  took  a  bond  in  the  usual  form,  except  that  he  himself  was 
the  obligee,  instead  of  the  other  parties  in  the  suit,  as  directed  by  the  127tli  section. 
The  bond  having  been  forfeited  by  reason  of  the  suit  in  the  superior  court  not  being 
prosecuted  with  effect,  the  judge  of  the  county  court  brought  an  action  on  the  bond. 
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Edd,  that  the  bond,  though  irregnlarf  was  not  void,  and  that  the  plaintiff  might  sue 
upon  it  as  a  Yolontary  bond.     Stans/eld  v.  HeUawell,  xi.  559. 

4.  Debenture  or  bond  of  corporation — Void  because  of  blank  for  payee's  name,  A 
debenture,  or  bond,  issued  by  a  private  incorporated  company  under  theic  common 
seal,  and  signed  by  their  secretary,  in  which  is  left  a  blank  for  the  name  of  the  payee, 
11  Toid  because  of  such  blank.    Enihoven  v.  Hoyle,  ix.  434. 

5.  Bond  to  the  crown^  under  33  Hen,  VIII,  c.  39.  A  bond  to  the  crown,  under  the  S3 
Hen.  Yin.  c.  39,  binds  all  lands  of  the  obligor  over  which  he  has  a  disposing  power 
at  the  time  he  entered  into  the  bond.    Ellis  v.  Regina^  vi.  438. 

6.  The  giWng  such  a  bond  is  a  voluntary  act  upon  the  part  of  the  obligor,  and  he 
eaonot,  by  ailerwards  exercising  the  power,  defeat  the  right  of  the  crown.     lb, 

7.  Such  bond  a  record.  Such  bond  is  within  the  S3  Hen.  YIII.  c.  39,  though  made 
payable  to  ^*  the  king,  his  heirs  and  successors,"  and,  being  a  record,  can  be  looked 
at  by  the  court,  although  it  be  not  set  out  in  the  pleadings.    lb, 

8.  Condition,  construction  of.  The  condition  of  a  bond  executed  by  the  defendant 
as  surety  for  A,  recited  (inter  alia)  that  it  had  been  agreed  between  the  directors 
cf  a  company  and  A,  that  A  should  proceed  to  such  place  in  the  East  Indies,  at  such 
time  and  by  such  conveyance  as  the  directors  should  direct,  and  there  serve  the  com- 
pany as  engineer,  at  a  certain  monthly  salary,  to  commence  from  the  day  of  his  em- 
barkation at  Southampton.  The  defeasance  provided  {inter  alia)  that  if  A  should 
forthwith  proceed  to  such  place  in  the  East  Indies,  at  such  time  and  by  such  con- 
teyance  as  the  directors  should  direct,  the  bond  should  be  void.  A  was  paid  part 
of  his  salary  in  advance  in  London  by  a  clerk  of  the  company,  who,  at  the  same  time, 
gave  him  a  ticket  for  the  steamer  from  ^larseilles,  and  money  for  the  journey  to  that 
place,  but  he  remained  at  Boulogne  for  some  time,  and  then  returned  to  London. 
Held,  in  an  action  against  the  defendant  on  the  bond,  that  the  embarkation  of  A  at 
Southampton  was  not  a  condition  to  the  operation  of  the  bond ;  and  that  there  was 
endence  of  A  having  been  directed  by  the  directors  to  proceed  to  the  East  Indies  by 
Marseilles,  and  that  by  his  neglect  the  bond  was  forfeited.    Erans  v.  Erle^  xxvi.  475. 

9.  Action  on — Warrant  of  attorney — Suspension  of  remedy.    To  an  action  on  a 
joint  and  several  bond  in  the  penal  sum  of  2,800/.,  given  by  the  defendant,  J.  O.,  and 
M.  N.,  conditioned  for  the  payment  of  1,400/.,  the  defendant  pleaded  :  First,  that  the 
mm  mentioned  in  the  bond  was  secured  by  a  warrant  of  attorney  of  even  date  there- 
with, upon  which  judgment  was  to  be  forthwith  entered  up,  given  by  J.  O.  to  the 
plaintiff;  and  that  J.  O.,  afler  the  day  conditioned  for  payment  of  the  principal  sum, 
paid  the  same,  with  interest,  to  the  plaintiff.     Secondly,  that  plaintiff  sued  J.  O.  foi 
the  detention  of  the  moneys  in  the  declaration  mentioned  in  respect  of  the  bond ; 
tliathe  obtained  judgment,  and  took  in  execution  goods  of  J.  O.  to  the  amount  of 
Ml 7/.    Thirdly,  that  by  the  warrant  of  attorney  execution  was  to  issue  only  on 
default  of  pa^-ment  of  the  1,400/.;  that  plaintiff  afterwards  sued  J.  O.  for  the  said 
debt  of  2,800/. ;  that  J.  O.  became  bankrupt;  that  plaintiff  omitted  to  file  the  warrant 
of  attorney  as  required  by  3  Geo.  IV.  c.  39 ;  that  certain  goods  of  J.  O.  were  taken 
in  execution  under  the  judgment  so  obtained ;  and  that  thereby  the  plaintiff  sus- 
pended his  remedy  against  the  principal,  and  discharged  the  defendant,  the  surety. 
Beplication  to  second  plea — that,  by  reason  of  the  omission  to  file  the  warrant  of 
attorney,  the  plaintiff  was  compelled  to  refund  to  the  assignees  of  J.  O.  tlie  proceeds 
of  the  execution.     Similar  replications  to  the  first  and  third  pleas.     Held,  f  hat  the 
&eti  disclosed  by  the  pleadings,  afforded  no  defence  at  law  to  the  action,    i  arker  v. 
IFotoon,  XX.  314.  * 

BOTTOMRY  BOND. 

1.  Notice  of  to  owner  of  cargo  and  charterer  of  ship.  A  bottomry  bond  on  ship^ 
^i^t,  and  cargo  was  granted  by  the  master  at  the  port  where  A,  the  ownor  of  the 
Ctt|9  lod  charterer  of  the  ship,  resided.    Advertisements  for  the  loan  on  bottomry 
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were  published,  and  A  was  aware  of  these  advertisements,  of  the  unseaworthy  con- 
dition of  the  ship,  and  of  the  fact  that  his  cargo  had  been  laden  and  unladen  while  the 
ship  was  in  the  port,  but  no  more  direct  communication  was  made  to  him,  nor  any 
application  for  advances.  Heldj  that  the  advertisements  were  not  sufficient  notice ; 
and  the  bond  pronounced  against,  so  £ur  as  A's  interest  was  affected.  The  Nuova 
Loanese,  xxii.  623. 

2.  Duty  of  lender  to  give  immediate  notice  of  intention  to  take  hand,  A  British  ship, 
being  damaged,  was  repaired  at  Elsinore,  where  she  arrived  on  the  18th  of  October. 
S.  and  Co.  undertook  the  management  of  and  ordered  the  repairs,  and  corresponded 
with  the  owner  of  the  ship  and  part-owners  of  the  cargo,  but  gave  no  intimation  to 
ihem  or  the  master  of  their  intention  to  take  a  bottomry  bond  as  a  security,  for  many 
weeks,  and  only  just  before  the  ship  sailed.  The  bond  was  pronounced  agunst,  with 
costs,  on  the  ground  that  the  repairs  were  ordered,*  in  the  first  instance,  on  personal 
credit,  and  that  S.  and  Co.  should  have  given  the  master  and  owners  immec|iate  notice 
of  their  intention  to  take  a  bond.     The  Wavey  iv.  589. 

3.  Notice  of  damage  to  owners.  A  letter  from  the  British  consul  in  a  foreign  port, 
written  on  behalf  of  the  master  of  a  smaU  British  vessel  and  his  agent,  informing  the 
consignees  in  England  of  the  damage  sustained  by  the  ship,  but  making  no  application 
for  money,  nor  referring  to  the  necessity  for  repairs,  is  sufficient  notice  for  the  pur- 
pose of  raising  money  on  bottomry.     The  BonapaYtCy  xx.  649. 

4.  Pleading.  The  defence  intended  to  be  relied  on  as  against  a  bottomry  bond, 
should  be  stated  in  the  pleadings.    76. 

5.  Payment  of  wages.  In  a  cause  of  bottomry,  where  no  appearance  is  given  for 
the  owners,  and  actions  for  wages,  &c.,  *are  entered  against  the  ship,  the  court  may 
allow  the  bondholders  to  pay  the  claims  which  were  the  subject  of  those  actions,  on 
giving  security  for  the  protection  of  the  owners'  interests.  The  John  Fehrman,  xx. 
648. 

6.  Advance  of  freight.  The  master  of  a  ship,  having  given  a  bond  on  ship  and 
freight  to  A,  subsequentiy  chartered  the  ship  to  B,  who,  by  the  terms  of  the  charter- 
party,  was  to  advance  part  ©f  the  freight  to  defray  necessary  expenses  already  incurred ; 
the  charter-party  then  provided  for  payment  of  the  balance  of  freight  to  A,  in  dis- 
charge of  the  bond.  Held,  that  the  bondholder  had  no  claim  upon  the  freight 
advanced  as  against  the  consignee  of  the  cargo  and  assignee  of  the  freight.  The 
Cynthia^  xx.  625. 

7.  May  be  taken  by  agent.  In  certain  cases  an  agent  may  take  a  bottomry  bond. 
A  ship,  damaged  on  leaving  New  York,  returned  to  that  port  M.,  who  had  acted  as 
agent  for  her  owner,  gave  the  owner  notice  of  the  accident,  and  of  his  intention  to 
get  the  ship  ready  for  sea  again  as  soon  as  possible.  The  owner  communicated  with 
M.  and  with  the  ship's  master,  but  provided  no  funds  for  the  expenses ;  there  was  no 
evidence  that  the  owner  or  master  had  credit  at  New  York.  When  the  ship  waa 
ready  for  sea,  the  master  not  being  able  to  pay  for  the  expenses,  advertised  for  a  loan 
on  bottomry ;  and,  M.*s  oflfer  being  the  lowest,  the  bond  was  given.  Held,  that  the 
bond  was  valid.     The  Oriental,  ii.  546. 

8.  Given  by  British  consul,  A  British  ship,  whose  master  and  officers  had  been 
murdered  in  a  mutiny,  came  into  a  foreign  port,  where  the  British  consul  took  po»* 
session  of  her,  appointed  a  master,  and  gave  a  bottomry  bond  on  the  ship.  Bond 
pronounced  for.     The  Cynthia,  xx.  623. 

9.  Abandonment — Sale  of  cargo — Transshipment,  Bond  on  ship,  freight,  and  cargo; 
the  money  to  be  paid  within  twenty-one  days  of  the  ship's  arrival  in  the  port  of 
London,  and  not  to  be  demanded  or  recovered  in  case  the  ship  and  her  cargo  be  lost, 
miscarry,  or  be  cast  away  on  the  voyage.  The  ship  never  reached  the  port  of  London, 
but  was  abandoned  as  for  a  total  loss  at  Algoa  Bay,  where  part  of  the  cargo  was  sold, 
and  the  proceeds  brought  to  England,  and  part  put  into  another  ship,  and  also  brought 
to  England.    The  &ct  that  the  ship  could  not  be  repaired  was  not  proved.    Held^  that 
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the  bond  mnst  bo  pronounced  for,  and  enforced  against  the  proceeds  of  tlie  cargo, 
and  the  cargo  transshipped.     The  Elephanta,  ix.  553. 

10.  Owners  of  cargo — Bail — Deficiency  of  bond.  In  a  cause  of  bottomry  on  ship, 
freight,  and  cargo,  the  owners  of  the  cargo  admitted  the  validity  of  the  bond,  and  gave 
baiL  Expenses  were  necessarily  incurred,  which  reduced  the  value  received  for  the 
ship  and  freight,  and  the  amount  of  bail  given  by  the  owners  of  the  cargo,  to  a  sum 
total  less  than  the  bond  and  costs.  Held^  that  the  owners  of  the  cai^  could  not  be 
called  upon  to  pay  the  deficiency  either  of  the  bond  or  costs.  The  Nostra  Senora 
del  Carmine  J  xxix.  572. 

11.  Liability  of  cargo.  The  master  of  a  Swedish  ship  took  up  390/.  on  bottomry, 
in  Sweden,  on  the  ship,  freight,  and  cargo.  The  owners  of  the  cargo  were  British. 
Ko  appearance  was  given  for  the  owners  of  the  ship,  which  was  sold  under  decree  for 
le»  than  the  bond.  No  notice  had  been  given  to  the  owners  of  the  cargo,  but  the 
^pper  refused  to  advance  the  money.  The  master  made  no  attempt  to  transship  the 
cirga    Held,  that  the  bond  was  good  as  against  the  carga     The  Bonaparte^  i.  641. 

12.  Skip  subject  to,  afer  sale.  A  British  ship,  upon  which  a  bottomry  bond  had 
been  taken,  payable  on  arrival  in  England,  was  sold  by  the  master  as  unseaworthy,  at 
public  auction,  and  with  the  consent  of  the  British  consul,  at  Bahia.  Held,  that  the 
ibip  was  still  subject  to  the  bond.     The  Catherine,  i.  679. 

BREACH  OF  THE  PEACE. 

1.  By  copartner.  Where  one  partner  by  violence  forces  his  copartner  out  of  the 
bosinesB  premises  of  the  firm,  threatening  him  with  violence  and  danger  to  his  life  if 
be  again  enter  the  premises,  and'it  is  necessary  for  such  copartner  to  enter  and  use 
tiie  premises  for  the  carr^dng  on  his  ordinary  business  as  partner,  the  court  will  permit 
the  latter  to  exhibit  articles  of  the  peace  against  the  former.  Begina  v.  Mallinson,  L 
289. 

2.  Threat  to  flog.  H.  had  written  a  letter  to  a  young  lady,  a  relative  of  T.  T.  afler- 
vards,  in  consequence  of  his  writing  the  letter,  violently  assaulted  H.,  and  said :  **  If 
you  write  again,  I  will  flog  you  within  an  inch  of  your  life."  On  a  subsequent  occa- 
Boo,  T.  meeting  U.  said  to  him :  **  Remember  what  I  said  to  you,  I  am  determined  to 
put  a  stop  to  your  proceedings."  The  court  permitted  U.  to  exhibit  articles  of.  the 
peace  against  T.    Hulse,  ex  parte,  vil.  414. 

BURGESS. 

1.  Duty  to  prepare  burgess  list.  Under  the  Municipal  Corporation  Act,  5  &  6 
WiD.  c  76,  s.  15,  each  of  the  overseers,  including  the  church-wardens,  is  bound  to 
Bake  oat,  sign,  and  deliver  the  burgess  list  of  the  parish.     Clarke  v.  Gant,  xvi.  518. 

2.  Qualifications  to  act  as  councillor — Action  for  penalties.  Defendant's  name  being 
on  die  burgess  list,  an  objection  was  allowed  by  the  Mayor's  Court  of  revision,  for  that 
bis  qualifying  property  was  wrongly  described  in  the  rate-book,  and  his  name  was 
rtnick  off  the  roll.  Aflerwards  he  acted  as  councillor,  at  which  time  he  was  legally 
entided  to  be  on  the  list  In  an  action  for  penalties,  under  the  statute  against  acting 
ai  councillor  after  ceasing  to  be  qualified,  he  was  held  not  liable,  since  the  question 
yss  not  whether,  at  the  time  he  acted,  defendant  was  or  was  not  a  burgess,  or  was  or 
^ni8  not  inserted  in  the  burgess  roll  or  in  a  burgess  list,  but  whether,  at  the  time  he 
icted,  he  was  or  was  not  a  person  so  qualified,  within  the  borough,  as  to  be  entitled  to 
be  npoQ  a  bui^gess  list  of  it     Whalley  v.  Bramwell,  iii.  374. 

BURGLARY. 

1.  Implements  of  housebreaking.  Whether  an  implement  is  to  be  considered  an 
UMtmment  of  housebreaking,  within  stat  14  &  15  Vict  c.  19,  s.  1,  must  depend  upon 
^  pQrpo8e  for  which  the  person  charged  has  possession  of  it    Regina  y.  Oldham,  xiv. 
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2.  Any  implement  that  may  be  used  for  the  purpose  of  housebreaking,  if  the  jury 
find  it  to  have  been  in  the  possession  of  the  person  charged  for  that  purpose,  at  the 
time  and  place  alleged,  is  an  implement  of  housebreaking  within  that  section,  although 
it  may  also  be  an  implement  which  is  used  in  the  prdinary  affairs  of  life  for  lawful  pur- 
poses,   lb. 

3.  An  intent  to  commit  felony  forms  no  ingredient  of  the  offence  of  being  found  by 
night  in  tlie  possession  of  housebreaking  instruments,  without  lawful  excuse,  under  the 
14  &  15  Vict  c.  19,  s.  1.     Re.gina  v.  Bailey,  xxiii  595. 

CANAL. 

1.  Land  covered  by — Ejectment  A  granted  a  lease  of  land  to  B  in  1779.  In  1794, 
an  act  was  obtained  for  a  canal,  part  of  which  was  to  pass  over  the  land  demised,  and 
to  be  made  by  C.  On  the  neglect  or  refusal  of  C,  or  of  the  other  authorized  persons 
to  complete  the  respective  portions  of  the  canal  within  two  years,  the  defaulter  was  to 
pay  500/.  per  annum  until  completion.  C's  portion  of  the  canal  was  not  completed 
within  the  time  specified,  but  was  subsequently  made,  under  an  arrangement  between 
C  and  B,  the  lessee.  No  compensation  was  made  to  A  in  respect  of  his  reversion, 
but  all  the  acts  of  C  were  done  with  the  consent  of  the  proprietors  of  the  lands, 
of  whom  A  was  one.  In  1 783,  A  mortgaged  his  reversion,  which  was  sold  in  1 794,  to 
D,  under  a  decree  of  the  court  The  particulars  of  sale  contained  a  statement  that 
the  canal  was  to  pass  through  the  land.  In  1844,  the  lease  to  B  expired,  and  the 
devisees  of  D  brought  an  action  of  ejectment  against  C,  to  recover  the  land  covered 
by  the  canal,  and  obtained  a  verdict  In  a  suit  by  C  against  the  devisees  of  D,  for  an 
injunction  to  restrain  further  proceedings  in  the  action,  and  for  a  conveyance  to  C, 
it  was  held,  first,  that  the  time  for  making  the  canal  was  unlimited ;  subject,  however, 
to  the  payment  of  500/.  per  annum,  afler  the  expiration  of  the  specified  time,  untO 
completion.  Secondly,  that  A  had  acquiesced,  and  was  not  entitled  to  the  land. 
Thirdly,  that  the  devisees  of  D  were  not  bound  by  the  acts  of  A ;  but  that  D,  having 
purchased  with  the  knowledge  that  the  canal  was  to  remain  for  the  benefit  of  the 
public,  hb  devisees  could  not  interfere  with  this  easement  But,  fourthly,  that  they 
were  entitled  to  compensation  for  the  real,  and  not  the  fictitious,  value  of  the  land 
at  the  time  the  reversion  fell  in,  with  interest  at  four  per  cent  from  that  time,  and  on 
payment  the  devisees  were  to  execute  proper  conveyances  to  C.  Beaufort  t.  Patridt, 
xvii.  28. 

2.  As  to  mortgage  ofcanalsy  see  Trevilian  v.  The  Mayor  of  Exeter,  xxvii.  578. 

3.  As  to  compensation  for  damages  arising  from  lawful  exercise  of  powers,  see 
ElweU  V.  The  Birmingham  Canal  Navigation,  xxiL  11. 

CERTIORARL 

I.   WHEN  TO  BE  GRANTED. 
II.  PRACTICE  IN  RESPECT  TO. 

I.   When  to  he  granted, 

1.  To  remove  conviction  byjustices»  A  conviction  by  justices  of  the  peace  may  be 
removed  into  the  Court  of  Queen's  Bench  by  certiorari,  where  the  justices  have  acted 
without  jurisdiction.  Ex  parte  Hyde,  v.  368.  Regina  v.  The  Justices  of  St.  Allnms, 
xviii.  244. 

2.  To  remove  order  of  sessions.  When  a  judge's  order  or  rule  of  the  Queen's  Bench 
is  made  under  the  stat  12  &  13  Vict  c.  45,  s.  18,  for  the  removal  of  an  order  of 
Quarter  Sessions  into  the  Queen's  Bench,  for  the  purpose  of  enforcing  it,  it  is  not 
necessary  that  any  certiorari  should  issue  to  remove  the  order  of  sessions..  Hawker  r. 
Field,  i.  310. 

3.  To  remove  cause  from  county  court,    SembUj  that  the  juriadictio&  giren  to  ^ 
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Superior  Court  by  the  9  &  10  Vict  c.  95,  s.  90,  to  romove  a  cause  from  a  county  court 
by  certiorari^  is  not  taken  away  by  the  18  &  14  Vict  c.  61,  s.  16.  Parker  v.  The 
Great  Western  Railway  Co.  L  514.  Parker  v.  The  Bristol^  ^c.  Railway  Co.  ii.  416. 
Brookman  v.  Wenhaniy  ii.  269. 

4.  To  remove  plaints  in  county  courts^  not  exceeding  51.  Where  a  plaint  in  the 
county  court  does  not  exceed  5/.,  it  cannot  be  removed  by  certiorari,  although  the 
plaintiff  is  an  officer  of  the  court  Where,  therefore,  the  bailiff*  of  a  county  court 
entered  two  plaints,  one  for  51.  for  an  assault,  and  the  other  for  5/.  as  a  fine,  under  the 
9  &  10  Vict  c.  95,  s.  114,  for  assaulting  him  in  the  execution  of  his  duty,  the  assault 
complained  of  being  the  same  in  both  plaint^,  it  was  heldy  that  these  were  two  distinct 
plaints,  the  latter  being  only  an  informal  mode  of  claiming  the  fine ;  and  that,  there- 
fore, the  plaints  were  not  removable  by  certiorari.    In  re  Box  v.  Green,  xxv.  538. 

5.  To  remove  interpleader  proceedings.  No  certiorari  lies  to  remove  into  a  superior 
court  interpleader  proceedings  in  a  county  court    M*KUlar  v.  Summers,  xxvi.  429. 

6.  No  certiorari  issues  out  of  the  Court  of  Exchequer.    In  re  Allison,  xxix.  406. 

7.  To  remove  indictment  on  application  of  one  of  several  defendants.  The  court 
will  grant  a  certiorari  to  remove  an  indictment  for  conspiracy,  on  the  application 
of  one  of  several  defendants,  without  the  consent  of  the  others,  if  that  defendant 
wiU  enter  into  a  recognizamre  to  pay  costs  if  either  himself  or  any  of  the  other 
defendants  are  convicted.    Regina  v.  Foulkes,  iv.  301.     Regina  v.  Probert,  xviii.  111. 

8.  Excess  of  jurisdiction  of  Justices.  An  act  giving  local  boards  power  to  make 
certain  by-laws,  declares  that  none  shall  be  in  force  until  confirmed  by  one  of  the 
secretaries  of  state.  Held,  that  the  confirmation  and  allowance  by  him  does  not  pre- 
clude justices  from  inquiring  into  the  validity  of  the  by-law.  Ifeld,  also,  that  if  jus- 
tices should  assume  the  validity  of  the  by-law  because  aUowed  by  the  secretary'  of 
state,  and  it  should  be  an  invalid  by-law,  this  is  such  an  excess  of  jurisdiction  as  would 
warrant  a  certiorari,  although,  for  certain  purposes,  the  certiorari  is  taken  away  by  the 
act    Regina  v.  The  Justices  of  Staffordshire,  xxx.  402. 

9.  Excess  of  jurisdiction.  The  stit.  5  &  6  Will.  IV.  c.  63,  takes  away  the  writ 
of  certiorari,  and  the  appointment  of  an  inspector  of  weights  and  measures  without 
remuneration  by  the  quarter  sessions,  acting  under  the  17th  action  of  that  stitute,  not 
being  an  excess  of  jurisdiction,  under  2  &  3  Vict  c.  93,  cannot  be  questioned  in  the 
Queen's  Bench.     Regina  v.  Jar  vis,  xxvi.  229. 

10.  Erroneous  procedure — Order  to  pay  costs.  The  11  &  12  Vict  c.  43,  s.  27,  pro- 
vides that  where  quarter  sessions,  upon  an  appeal  against  an  onler,  direct  either  party 
to  pay  coc<ts,  ^'  such  order  shall  direct  such  costs  to  be  paid  to  the  clerk  of  the  peace, 
to  be  by  him  paid  over  to  the  party  entitled."  Held,  that  a  mistake  in  ordering  costs 
to  be  paid  directly  to  the  party  instead  of  to  the  clerk,  was  not  a  defect  of  jurisdiction, 
but  merely  erroneous  procedure  ;  and,  therefore,  where  such  an  order  had  been  made, 
the  court  nifused  to  set  it  aside  when  brought  before  them  by  certiorari.  Regina  v. 
Binnty\  xviii.  318. 

11.  To  remove  indictment.  An  indictment  preferred  at  the  assizes  by  direction 
of  ju.^tifcs  at  special  scissions,  in  pursuance  of  sect  95  of  stat  5  &  6  Will.  IV.  c.  50, 
miy  be  removed  by  certiorari,  such  indictment  being  a  common-law  proceeding,  and 
therefore  not  within  sect  107,  which  takes  away  the  certiorari.  Regina  v.  The  In- 
kahitnnts  of  Sandon,  xxv.  239. 

12.  To  remove  indictments  into  central  criminal  court.  The  Central  Criminal  Court 
Act,  4  &  5  Will  IV.  c.  36,  8.  10,  does  not  repeal  the  7  &  8  Geo.  IV.  c.  29,  s.  53,  which 
enacts  that  no  indictment  for  obtaining  money,  &c.,  by  false  pretences,  shall  be 
removed  by  certiorari  into  the  Court  of  Queen's  Bench ;  but  it  authorizes  the  several 
judges  there  specified  to  issue  writs,  in  the  nature  of  writs  of  certiorari,  to  remove 
iidictmentfl  for  any  offences  there  cognizable  into  the  Central  Criminal  Court  from 
fts  Kflsions  there  mentioned.    Regina  y.  Sill,  xiv.  185. 

II.  Judicial  ad — Granting  license  to  sell  beer.    A  license  for  the  sale  of  beer, 
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granted  by  the  solicitor  of  excisei  without  the  production  of  a  certificate  from  the 
overdcer,  required  by  3  &  4  Vict.  c.  61,  s.  2,  is  not  a  judicial  act,  removable  into  the 

Queen's  Bench  by  certiorari    Regina  v.  The  Overseers  of  Sal/ordf  xiv.  145. 

« 

II.  Practice  in  Respect  to, 

1.  Affidavit  of  service  of  notice.  The  affidavit  of  service  of  notice  of  application 
for  qertiorari  to  remove  an  order  of  sessions,  under  stat  13  Geo.  IL  c.  18,  must  show 
that  the  persons  on  whom  the  notice  was  served  were  justices,  by  and  before  whom 
the  order  was  made.    Regina  v.  The  Inhabitants  of  Sl  James^  iv.  305. 

2.  To  remove  replevin  suits.  The  conditions  imposed  by  the  121st  section  of  the 
County  Court  Act,  9  &  10  Vict  c.  95,  on  removing  suits  in  replevin  by  certiorari,  are 
to  be  complied  with  when  the  writ  b  delivered  to  the  judge  in  court  Mungeam  v. 
Wheatleyy  i.  516. 

3.  Sufficiency  of  sureties.  A  judge  to  whom  such  a  writ  was  delivered  refused  to 
allow  it,  and  proceeded  to  try  the  cause,  on  the  ground  that  notice  of  the  sureties  was 
not  given  to  the  clerk  of  the  court  in  sufficient  time  to  enable  the  judge  to  fix  the 
amount  of  the  security,  and  the  clerk  to  approve  the  sureties  before  the  sitting  of  the 
court  at  which  they  were  to  be  taken.  Held,  erroneous,  as  the  question  of  the  suffi- 
ciency of  the  sureties  could  not  arise  until  the  judge  had  fixed  the  amount  in  which 
they  were  to  be  bound.    lb, 

4.  When  returnable.  Every  certiorari  under  this  section  ought  to  be  made  return- 
able so  as  to  allow  a  sufficient  time  for  the  preliminary  inquiries  which  it  directs.  The 
declaration  required  by  that  section  may  be  made  by  the  attorney  of  the  party,  at 
least  if  he  is  himself  unable  to  attend;  and,  in  receiving  that  declaration,  the  duty 
of  the  judge  is  altogether  ministerial.    lb, 

5.  Disobedience  to.  Where  the  judge  of  a  county  court,  oven  through  mistake 
of  the  law,  disobeys  a  certiorari  under  this  section,  the  remedy  b  by  attachment,  or 
perhaps  by  rule  to  return  the  writ.    lb, 

6.  Application  for — Statement  of  facts  on.  On  applying  for  a  certiorari  under  stat 
9  &  10  Vict  c.  95,  all  material  facts  relative  to  the  state  of  the  cause  in  the  court 
below  should  be  brought  before  the  judge  to  enable  him  to  exercise  his  discretion  in 
granting  or  refusing  the  writ  Parker  v.  The  Great  Western  Railway  Co.  i.  514. 
Parker  v.  The  Bristol,  {fc.  Railway  Co,  ii.  416. 

7.  Service  of.  Where  the  writ  of  certiorari  was  left  with  one  of  the  clerks  at  the 
county  court  office,  it  was  heldf  that  this  was  good  service  upi6n  the  judge.  Brookman 
Y,  Wenham,  ii.  269. 

8.  When  quashed — County  court  acts.  The  court  will  not  quash  a  certiorari  because 
the  requirements  of  the  County  Court  Acts  have  not  been  complied  with ;  but 
the  judge  of  the  county  court  is  bound,  before  allowing  the  certiorari,  to  see  that 
these  requirements  have  been  complied  with.    Mungeam  v.  Wheatley,  ii.  413. 

9.  Mortgage  of  fund  in  court.  The  mortgage  of  a  claim  to  a  fund  in  court,  pend€nt9 
Ute,  was  held  not  void  for  champerty.     Cockell  v.  Taylor,  xv.  101. 
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CHARTTIES.  Ill 

I.  Origin  and  Purpose  of  7  nut. 

1.  Legal  origin  of  charity  obscure — Effect  of  usages.  Where  the  legal  origin  of  a 
charity  or  a  right  is  left  in  obscurity,  the  court  will  presume,  from  the  uniformity  of 
practice  or  use,  that  it  is  in  accordance  with  the  original  foundation  or  right,  and  will 
presume  whatever  is  necessary  to  give  it  validity.  But  the  mere  fact  that  a  perversion 
of  a  charity  has  been  continued  for  centuries  is  no  reason  why  such  a  practice  should 
be  allowed  to  prev^  against  the  manifest  trusts  of  the  foundation.  The  Attorney^ 
General  v.  The  Master^  Sfc,  of  the  Hospital  of  St,  Cross^  xxi.  378. 

2.  Declaration  of  trust  hy  part  of  the  contributors.  Where  a  fund  is  raised  for  a 
charitable  purpose,  like  that  of  founding  a  chapel,  and  the  contributors  are  so  numer- 
ous as  to  preclude  the  possibility  of  their  all  concurring  in  any  instrument  declaring 
the  trusts,  and  such  a  declaration  of  trust  is  made  by  the  persons  in  whom  the  property 
is  vested  at  or  about  the  time  when  the  sums  have  been  raised,  that  declaration  may 
reasonably  be  taken  prima  facie  as  a  true  exposition  of  the  minds  of  the  contributors. 
The  Attorney- General  v.  Clapham,  xxxL  142. 

3.  Whether  Unitarians  are  to  be  considered  as  objects  of  a  charity  founded  for 
**  Protestant  Dissenters,"  see  Drummond  v.  The  Attorney-General^  ii.  15. 

n.   Whiii  is  a  charitable  Trust. 

1.  Purpose  of  foundation.  The  purpose  for  which  a  foundation  is  made  must  de- 
termine whether  it  is  spiritual  or  lay.  Tlie  Attorney- General  v.  The  Master ^  Sfc.  of  the 
Hospital  of  SL  Cross,  xxL  378. 

2.  Whether  a  bequest  to  the  conmiissioners  for  the  reduction  of  the  national  debt, 
(o  be  applied  in  reduction  of  the  national  debt,  is  a  charitable  use,  see  Ashton  v.  Lang' 
dakj  IV.  80. 

3.  Gift  to  a  town.  A  gift  of  personal  estate  to  a  town,  to  be  applied  for  the 
benefit  and  ornament  of  the  town,  is  a  good  charitable  gift.  The  Mayor,  jrc.  of 
Facersham  v.  Ryder,  xxvii.  367. 

4.  A  school  for  the  instruction  of  children  in  good  literature  and  learning  was  held 
(o  he  a  grammar  school  within  the  meaning  of  Sir  Eardley  Wilmot's  Act,  3  &  4  Vict. 
c  77.     The  Attorney-General  v.  The  Bishop  of  Worcester,  ix.  1. 

6.  Mastership  of  St.  Johns  Hospital — New  trustees.  The  advowson  of  the  master- 
ship of  St  John's  Hospital  is  ancillary  to  the  charity,  and  at  the  time  of  the  passage 
of  the  Municipal  Corporation  Regulation  Act,  was  vested  in  the  corporation  of  Bath 
vpcm  a  charitable  trust,  within  the  71st  section,  and  was  not  liable  to  be  sold  under  the 
139th  section.    In  re  St.  John's  Hospital,  ii.  132. 

III.  Powers  and  Duties  of  Trustees. 

1.  Removal  of  schoolmaster.  The  trustees  of  a  grammar  school  were  invested  by 
chancery  with  authority  from  time  to  time,  upon  such  grounds  as  they  should  in  their 
discretion  in  the  due  exercise  and  execution  of  the  powers  and  trusts  reposed  in  them 
de^n  just,  to  remove  the  master,  usher,  &c.,  from  their  or  his  office.  Upon  an  applica- 
tioQ  by  the  master  to  restrain  the  trustees  from  enforcing  a  resolution  for  his  removal, 
it  was  held,  that  the  word  "  trust  **  in  the  scheme  superadded  to  the  word  ^*  power," 
was  to  keep  in  view  that  it  was  a  trust,  for  the  execution  of  which  the  court  was  pro- 
tiding.  That  the  word  "  trusts,"  especially  when  considered  with  reference  to  a  direc- 
tioQ  to  reserve  a  statement  of  the  grounds  of  removal,  had  the  effect  of  restricting  the 
htfge  meaning,  which  might  otherwise  be  given  to  the  word  "  discretion."  That  the 
'^(olation  did  not  confer  upon  the  trustees  an  arbitrary  power  to  dismiss  the  master 
vpOD  any  ground  which  they  might  deem  just,  free  from  any  control  of  this  court, 
^t  the  trustees  are  not  the  only  and  absolute  judges  of  the  sufficiency  of  the  grounds 
tf  raaoraL    That  the  trustees,  not  having  instituted  any  inquiry  in  the  presence  of 
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the  master,  which  might  have  afforded  him  the  means  of  explanation  and  defence,  the 
court,  without  determining  the  right  or  propriety  of  the  conduct  of  the  trustees,  granted 
an  injunction  to  restrain  them  from  enforcing  the  resolution  of  removal.  Willis  v. 
Childey  ii.  41. 

2.  The  trustees  of  a  grammar  school  were  invested  with  authority,  upon  such  grounds 
as  they  should  at  their  discretion,  in  the  due  exercise  of  their  trusts,  deem  just,  to 
remove  the  master,  usher,  &c.,  from  his  office,  subject,  however,  to  certain  formalities  be- 
ing observed.  Ileld,  that  these  words  conferred  an  absolute  discretionary  power  upon 
the  trustees,  provided  the  formalities  specified  were  followed,  and  that  they  were  nol 
bound  to  summon  the  master  before  them,  or  to  give  him  any  hearing  or  opportunity 
of  defending  himself  against  the  charges  which  formed  the  grounds  of  his  removal. 
Doe  d.  ChUde  v.  WUlis,  ii.  856. 

8.  Discretion  of  trustees.  Where,  in  the  exercise  of  a  discretion  given  to  trustees 
of  a  charitable  foundation  with  regard  to  the  proper  object  for  the  benefit  of  the 
charity,  there  appears  an  absence  of  indirect  motive,  an  honesty  of  intention,  and  a 
fair  consideration  of  the  case,  the  court  will  not  examine  into  the  accuracy  of  the  con- 
clusion come  to  by  the  trustees.  Trustees  are  not  bound  to  set  forth  the  particular 
grounds  of  selection ;  and,  semble,  it  is  prudent  not  to  do  so ;  but  where  reasons  are 
stated  which  do  not  justify  the  conclusion,  or  where  it  is  admitted  that  they  have  acted 
upon  an  erroneous  principle,  the  court  will  interfere.     In  re  WUkes*s  Charity,  vii.  78. 

4.  Notice  by  trustees.  It  is  the  duty  of  trustees  of  a  charitable  foundation  to  give 
notice  of  their  intention  to  proceed  to  an  election ;  but  where  the  fact  was  notorious 
to  the  parties  interested,  and  it  was  not  shown  that  any  one  was  prejudiced  by  the 
want  of  formal  notice,  the  court  overruled  the  objection.    lb. 

IV.  Appropriation  of  Ttnist  Funds. 

1.  Where  objects  are  numei'ous.  Where  the  objects  of  a  charity  are  numerous,  and 
the  sums  to  be  distributed  are  small,  the  party  charged  with  the  distribution  of  the 
charity  fund  will  be  directed  to  lay  annually  a  debtor  and  creditor  account  before  the 
attorney-general,  and  that,  notwithstanding  there  is  a  regular  auditor  of  the  accounts 
of  the  charity.     The  Attorney-General  v.  Donnington  Hospital,  xiii.  888. 

2.  In  case  of  division  ofpansh.  A  testator  having  given  certain  rents  and  profits 
for  the  benefit  of  the  poor  of  a  certain  parish,  and  this  parish  having  been  subsequently 
divided,  the  master  so  divided  the  income  as,  in  his  opinion,  best  carried  out  the  inten- 
tion of  the  testator.    In  re  The  Lanibeth  Charities,  xxi.  427. 

3.  Apportionment  between  parish  and  town.  If  the  distinction  is  not  clear  between 
the  town  and  the  parish  of  K.,  a  gift  to  the  poor  of  said  town,  as  the  church-warden 
of  said  parish  shall  direct,  may  mean  a  gift  to  the  poor  generally  of  the  town.  The 
court  has  a  discretion  whether  or  not  to  dii*ect  an  apportionment  of  charitable  gifls 
made  for  the  benefit  of  a  parish,  between  a  district  parish  and  the  remaining  part  of 
the  parish.    Ex  parte  The  Incumbent,  (fc.  of  Brompton,  xv.  509. 

4.  Increased  rentSy  right  to  surplus  of  A  testator  devised  property  producing  47/, 
a  year  to  a  corporation,  "  in  trust  and  confidence,''  to  pay  three  sums  of  20/.,  10/.,  and 
10/.  to  three  charitable  objects ;  and  directed  that  so  long  as  certain  taxes  continued, 
what  the  corporation  could  not  spare  *^  out  of  the  overplus  of  the  rent,"  namely,  7/., 
should  be  deducted  out  of  the  two  sums  of  10/.  and  10/.  The  rents  having  greatly 
increased,  it  was  held,  that  the  corporation  took  merely  seven  forty-sevenths  of  such 
increase,  and  that  also  subject  to  the  payment  of  the  ordinary  repairs,  &c.  of  the 
property ;  and  that  the  charities  were  entitled  to  the  residue.  The  Attorney-General 
V.  The  Corporation  of  Beverley,  xxxi.  498,  and  xxi.  661. 

5.  Semble,  that  the  rule  that  where  what  was  given  to  a  charity  was  equal  to  the 
entire  amount  of  the  then  income  of  the  property,  the  charity  is  entitled  to  the  whde 
subsequent  int^ruase  of  rents^  applies  to  a  case  where  the  only  portion  of  the  rents  not 
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firectlj  |*iTen  to  the  cliarity  was  given  to  exonerate  the  estate  from  burdens  to  which 
it  was  subject.    lb, 

6.  Sttrplus.  If  an  estate  is  given  to  A  in  trust  to  pay  certain  annuities  and  ex- 
pensea,  surplus  to  A  for  his  own  certain  use,  though^  the  surplus  be  stated  at  "  about " 
a  certain  sum,  A  wiU  hold  the  entire  surplus  after  discharging  the  trusts,  and  the  an- 
nuitants have  no  claim  for  a  proportional  part  of  the  increased  rents.  TJie  Mayor  of 
South  MoUon  V.  The  Attorney-General,  xxvii.  17. 

7.  A  gift  by  way  of  trust  to  build  a  bridge,  makes  both  principal  and  accumulations 
applicable  to  the  purpose  contemplated.    Forbes  v.  Forbes,  xxiii.  335. 

y.  Appointment  of  new  Trustees, 

1.  By  parish  or  surviving  trustees,  A  deed  creating  a  charity  for  the  poor  of  a 
parish  prescribed  no  particular  mode  of  appointing  new  trustees ;  the  estate  belonging 
to  the  charity  was  bought  with  parish  funds,  and  the  parishioners,  for  many  years 
after  the  institution  of  the  charity,  exercised  a  control  over  its  aff^rs  in  the  election 
of  trustees  and  otherwise ;  the  trustees  in  question  had  been  appointed  by  the  survivors 
of  former  trustees  without  the  intervention  of  the  parishioners,  and  under  a  mode  of 
procedure  of  comparatively  modern  date.  Held,  that  such  trustees  were  hot  duly 
appointed  and  that  the  appointment  belonged  to  the  parish,  but  the  legal  estate  was 
nevertheless  presumed  to  be  vested  in  the  existing  trustees.  The  Attorney- General  v. 
Dalton,  iv,  5. 

2.  Election  of  master — Interference  of  court.  "By  a  deed  of  foundation  it  was  pro- 
rided  that  when  the  feofifecs  of  the  estates,  fourteen  in  number,  should  be  reduced 
to  four,  ten  more  should  be  appointed.  The  number  became  reduced  to  three,  and 
then  the  schoolmaster  died.  One  of  the  three  trustees  moved  that  the  election  of 
master  be  postponed  till  the  whole  nuniber  should  be  completed,  but  the  court  would 
not  interfere.    In  re  Butterwick  Free  School,  vL  104. 

S.  New  trustees  under  trustee  act,  1850.  The  Trustee  Act,  1850,  does  not  empower 
the  court  to  appoint  new  trustees  of  charity  property,  without  the  consent  of  the 
Attorney-General,  and  his  fiat  is  necessary  previously  to  presenting  a  petition  for 
that  purpose.    In  re  Roue's  Charity,  xxL  377. 

VI.  Jurisdiction  of  Court  of  Chancery, 

1.  Dismissal  of  master  of  a  school.  Where  a  petition  is  presented  under  Sir  Samuel 
BomiUy's  Act,  and  in  the  matter  of  the  Act  3  &  4  Vict  c.  77,  the  court  has  jurisdic- 
tion to  make  a  declaration  as  to  the  dismissal  of  a  master  of  a  grammar  school, 
although  the  Attorney-General's  certificate  is  not  obtained,  the  court  having  previously 
Bade  order  for  the  management  of  the  school  under  Sir  Samuel  Romilly's  Act.  In  re 
The  Godmanchester  Grammar  School,  vi.  46. 

t.  Powers  of  trustees.  The  court  may  confer  upon  trustees  for  charity  purposes 
Ike  power  to  perpetuate  themselves,  to  lease  their  land,  kc,  there  being  such  powen 
IB  the  original  deed  conveying  to  them  the  land.  Ez  parte  T?ie  Overseers,  Sfc,  of 
Ecclesall  Bierlow,  xiii.  145. 

8.  Practice  respecting  orders,  appointment  of  new  trustees,  ifc.  To  avoid  the  neces- 
ity  of  reciting  the  settled  scheme  of  a  charity,  the  order  may  refer  to  a  copy  of  the 
•clieme  settled,  approved,  prepared,  and  signed  by  the  judge  and  filed  in  the  court ; 
and  subsequent  applications  for  the  appointment  of  new  trustees,  and  on  matters 
contained  in  the  scheme  and  connected  with  the  government  and  management  of  the 
darity,  may  be  made  to  the  judge  at  chambers  by  summons  on  notice  to  the  Attor- 
My-Genend.    In  re  The  Grammar  School  of  Conyers,  xix.  505. 

4.  Sale  of  land  and  reinvestment.  The  court  will  sanction  the  sale  of  a  piece  of 
land,  which  in  1747  was  purchased  by  trustees  with  charitable  funds  and  conveyed  to 
ftam,  it  being  plainly  advantageous  to  the  charity,  and  will  ala»  sanction  the  reinvest* 

10* 
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ment  of  tbe  money  m  real  estate.    Ex  parte  The  Overseen,  Sfc,  of  Eeclesall  BieHauh 
xili.  145. 

5.  Alterations  in  scheme.  The  decree  of  the  court,  confirming  the  decree  of  the 
Commissioners  for  Charitable  Uses  for  the  regulation  of  a  grammar  schooli  is  not  final 
and  conclusive,  so  as  to  preclude  further  alterations  in  the  scheme  by  order  of  the 
court,  obtained  upon  petition,  cither  under  Sir  Samuel  Romilly's  Act,  52  Gea  IIL 
c.  101,  or  under  the  Grammar  School  Act,  3  &  4  Vict  c.  77 ;  and  therefore,  where  a 
scheme  had  been  directed  by  such  decrees,  and  an  alteration  thereof  had  afterwards 
been  obtained  upon  petitions  under  those  acts,  the  court  refused  to  treat  such  altera- 
tion as  a  nullity.     The  Attornerj-General  v.  The  Bishop  of  Worcester,  ix.  1. 

6.  Sir  Samuel  Romillifs  act.  Sir  Samuel  Hominy's  Act,  52  Greo.  III.  c.  101,  has  no 
a(>plieation  between  trustees  of  a  charity  and  strangers,  but  only  between  trustees  and 
the  objects  of  the  trust ;  and  it  is  in  the  discretion  of  the  court  as  to  what  extent*  it 
ought,  as  between  them,  to  be  applied.    Ih, 

7.  No  distinct  interests.  It  seems  that  the  Act  52  Geo.  HI.  c.  101,  may  be  resorted 
to  in  all  cases  where  the  objects  of  the  charity  have  no  distinct  interests,  and  where, 
therefore,  the  Attorney-General  properly  represents  them  all ;  and  in  all  cases  where, 
although. there  may  be  distinct  interests,  no  substantial  question  of  principle  can  arise 
between  the  several  objects.    Ih, 

8.  Free  school.  The  term  '^  free  school "  is  flexible  in  its  meaning,  and  is  to  be 
considered  according  to  the  context  and  the  usage  which  has  prevailed  in  the  school. 
lb, 

9.  Application  to  review  scheme.  It  is  competent  to  the  Attorney-General,  in  a 
charity  case,  to  call  upon  the  court  to  review  a  scheme  which  has  been  settled  under 
its  decree,  if  he  is  satisfied  that  the  scheme  does  not  operate  beneficially  for  the  char- 
ity ;  but  the  court,  in  acting  upon  such  an  application,  is  bound  to  proceed  with  the 
utmost  pos^dble  caution,  and  to  require  the  clearest  evidence,  not  only  that  the  existing 
scheme  does  not  operate  beneficially,  but  that  it  can,  by  alteration,  be  made  to  do  so 
consistently  with  the  object  of  the  foundation.     lb, 

10.  Boarders,    The  fact  that  the  income  of  a  free  grammar  school  is  sufiicient  to  * 
provide  competent  masters  for  the  instruction  of  the  free  scholars  is  not  of  itself  sufii- 
cient as  a  ground  for  the  exclusion  of  boarders.    lb, 

1 1 .  Religious  discipline.  Where  it  has  been  the  usage  of  a  free  grammar  school  to 
admit  the  children  of  dissenters,  and  there  is  no  positive  evidence  confining  tlie  benefit 
of  the  charity  to  members  of  the  Church  of  Englaitd,  the  court  in  settling  a  scheme 
in  which  the  head-master  is  to  be  a  clergyman  of  the  church,  will  not  impose  a  quali- 
fication upon  the  scholars  that  they  or  their  parents  should  be  members  of  the  church ; 
nor  will  it  give  any  specific  directions  as  to  religious  instruction  or  discipline,  but  will 
(as  in  The  Warwick  School  Case,  1  Ph.  564,)  leave  the  details  of  both  to  the  discretion 
of  the  head-master.    lb, 

12.  Exchange  of  lands.  It  seems  that  the  court  has  no  power  to  reverse  the 
decision  of  the  Charity  Commissioners  or  the  Bishop,  under  the  Charity  Commission- 
ers Act,  1  &  2  Geo.  IV.  c.  92,  upon  the  question  whether  an  exchange  of  charity  lands 
is  or  not  for  the  permanent  benefit  of  the  charity.    lb, 

13.  Attainder  of  founder — Escheat — Right  to  nominate  master — Visitor.  The  Duke 
of  Suffolk,  in  1437,  as  lord  of  the  manor  of  Ewelme,  founded  an  almshouse  for  two 
priests,  one  of  whom  was  to  be  the  master,  and  the  other  a  teacher.  The  duke  after- 
wards made  ordinances  for  the  government  of  the  charity,  which  directed  that  the 
lord  or  laly  of  the  manor  for  the  time  being  should  be  the  visitor,  arid  appoint  the 
masters  and  poor  men  in  case  of  death  or  removal,  &c.  By  the  attainder  of  the  duke 
or  his  successor,  the  manor  became  vested  in  the  cixywn.  In  1618,  James  the  First, 
for  the  promotion  of  good  literature  and  the  increase  of  the  stipend  of  the  Regius 
Professor  of  Medicine  in  the  University  of  Oxford,  granted  to  the  chancellor,  masten, 
and  scholars,  and  thei^soceessors,  the  donation  and  free  disposition  of  the  masterBhip 


CHARTER-PARTY — CHECK — C0B4MITMENT — COMMON.  116 

of  die  almshouBe.  In  1818,  the  Commissioners  of  Woods  and  Forests,  under  the 
57  Gea  III.  c.  97,  sold  the  manor  of  Ewelme,  which  subsequently  became  vested  in 
the  Earl  of  Macclesfield,  who,  as  lord  of  the  manor  and  visitor  of  the  almshouse,  on 
tlie  first  vacancy,  appointed  N.  to  be  the  master ;  and  N.  and  Dr.  0.  the  liegius  Pro- 
fesnr  of  Medicine  in  the  University  of  Oxford,  each  claimed  the  office  of  the  master 
of  the  almshouse.  Upon  an  information,  it  was  Ae/c/,  that  the  charity  vested  in  the 
Crown,  upon  the  attainder,  and  did  not  escheat  and  was  not  affected  by  the  acts  for 
dissolving  monasteries  or  chantries ;  that  the  right  of  nominating  the  master  was  analo- 
gous to  an  advowson,  which  the  founder  of  the  almshouse  could  not  make  inseparable 
frpm  the  manor,  and  that  any  lord  of  the  manor  could  alien  the  right  of  patronage 
without  parting  with  the  manor,  and  vice  versa;  that  the  grant  of  1818  was  sufficient 
to  pass  the  right  of  nomination,  had  it  been  vested  in  the  Crown,  which  it  was  not,  as 
the  grant  of  1618  was  sufiicient  to  vary  the  nature  of  the  office,  and  to  sever  it  from 
the  manor,  and  give  it  for  the  benefit  of  the  Regius  Professor  of  Medicine  in  the 
University  of  Oxford,  though  a  layman.  The  AUomei/- General  v.  I^e  Chaplains^  {*<;• 
«/  Ewelme  Almshovue,  xxL  409. 

CHARTERrPARTY. 
Se^  Ships  and  Shipfixo. 

CHECK. 

1.  Crossing  of  check  tdth  banker's  name  does  not  destroy  its  negotiability.  The  cross- 
ing of  a  check  payable  to  bearer,  with  the  name  of  a  banker,  does  not  restrict  its 
B^otialHlity  to  such  banker  alone ;  but  the  banker  upon  whom  such  check  is  drawn 
ought  not  to  pay  it  except  through  a  banker ;  for  if  he  does  so,  and  the  person  actu- 
afly  presenting  it  tarns  out  not  to  be  the  lawful  holder,  the  circumstance  of  his  so 
paying  would  be  strong  evidence  of  negligence  on  the  part  of  the  banker.  BeUamy 
T.  Majoribanks^  viiL  513. 

2.  The  banker's  duty  is  the  same  where  the  crossing  is  by  the  customer  or  by  an 
intermediate  holder,  or  where  the  original  crossing  is  e^pased,  and  the  name  of  another 
banker  written  instead  of  it    lb. 

3.  Post-dated  bank  cJieck  admissible  to  show  fraud,  A  post-dated  check  on  a  bank 
b  not  absolutely  void ;  if  pmd  without  knowledge  of  the  false  date  the  payment  is 
good ;  and  the  check,  though  not  admissible  in  evidence  to  prove  a  contract,  if  not 
duly  stamped,  may  be  used  to  show  fraud.     Woison  v.  Paulson  f  vii.  585. 

CLUB. 
See  Contribution. 

COLLISION. 
See  Ships  and  Shipping. 

COMMITMENT. 

Intent  to  commit  felony  sufficiently  stated.  Where  a  commitment  stated  *'  that  A 
teig  a  suspected  person,  did  on,  &c.,  at,  &c.,  in  the  county  of  M.,  unlawfully  frequent 
i  certain  street,  to  wit,  a  street  called  Regent  street,  with  intent  to  commit  a  felony,'* 
i^^uheld  that  the  statement  of  the  intent  to  commit  a  felony  was  sufficient  without 
^  insertion  of  the  word  **  there."    Ex  parte  Jones,  x.  529.     See  Warrant, 

COMMON. 

Where  a  manor  was  part  of  a  royal  forest,  and  the  crown  had  the  right  to  turn  deer 
VpoB  the  wastes  to  %n  unlimited  extent,  but  for  upwards  of  twenty  years  no  deer  had 
^  leai  therei  and  the  lord  of  the  manor  inclosed  a  portion  of  the  waste,  it  was 
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I 

hddf  that,  in  determining  whether  sufficient  common  was  left,  the  right  of  the  eiown 
was  not  to  be  taken  into  consideration.    Lake  v.  Plaxton^  xxvi^.  505. 

COMMON  CARRIERS. 

I.  DELI  VERT   OF   GOODS   TO   CARRIER. 
II.   RIGHT   TO     COUKTERMAND     GOODS   BEFORE    REACHING    THEIR    DESTI- 

NATION. 
III.  LIABILITY   OF   CARRIER   FOR   LOSS. 
rV.  LIABILITY  FOR   INJURY  TO   PASSENGERS. 

Y.    LIABILITY   OF    RAILWAY    COMFANY,    FOR    LOSS    BEYOND    THE     LIMITS 
OP  THEIR  LINE. 
VI.   SPECIAL   CONTRACT. 
VIL   CARRIAGE   OF  PACKED   PARCELS. 
VUL    CARRIERS   BY   SEA. 

I.  Delivery  of  Goods  to  Carrier, 

1.  Usage — Taking  receipts  from  company.  By  the  usual  coarse  of  business  of  a  rail- 
waj  company  certain  receipts,  &c.,  wore  given  for  pigs,  taken  for  transportation. 
A,  who  was  familiar  with  this  usage,  and  who  had  notice  that  the  company  held  them- 
selves responsible  only  when  such  receipts,  &c.,  were  given,  sent  pigs  without  taking 
the  receipts,  &c.  The  pigs  were  never  delivered,  and  it  was  held  that  A  had  no 
remedy  against  the  company.    Slim  v.  The  Great  Northern  Railway  Co,  xzvi.  297. 

2.  Merchandise  carried  by  passenger.  If  a  passenger  on  a  railway  carry  merchan- 
dise packed  up  with  his  personal  luggage,  the  railway  company  are  not  responsible  fin* 
the  value  of  the  merchandise  if  the  luggage  be  lost  from  the  train.  But  if  the 
merchandise  be  so  packed  as  to  be  obviously  merchandise  to  the  eye,  the  railway 
company  will  be  responsible  for  the  loss  in  the  absence  of  any  bargain  to  the  contrary. 
The  Great  Northern  Railway  Co,  v.  Shepherd^  xiv.  867. 

8.  Notice  to  carrier  of  value  of  goods.  Under  the  stat  1  Will.  IV.  c.  68,  s.  1,  it  is 
the  duty  of  the  sender  of  ceilain  goods  to  give  notice  of  their  value  and  nature, 
in  order  to  charge  the  carrier  in  respect  of  their  loss,  and  this  whether  the  goods 
be  delivered  at  the  office  of  the  carrier  or  not  The  notice  to  be  affixed  in  the  office 
by  the  carrier,  is  required  only  for  the  purpose  of  making  an  increased  charge  after 
having  received  notice  of  their  value  and  nature  from  the  sender.  Baxendale  y. 
Hfirt,  ix.  505. 

4.  Delivery  to  carrier  away  from  his  office.  A  requested  B,  a  common  carrier,  to 
send  to  A's  place  of  business  (away  from  the  carrier's  office)  for  some  goods  to  be 
conveyed  by  B,  as  such  carrier,  for  A.  B  did  so,  and  his  servant  received  the  goods, 
which  came  within  the  classes  of  goods  mentioned  in  the  stat  1  Will.  IV.  c.  68,  «nd 
exceeded  10/.  in  value,  but  A  did  not  declare  their  value  or  nature.  The  notice 
stating  the  increased  rates  of  charges  required  by  B  for  such  classes  of  goods  was 
affixed  in  his  office,  but  was  not  in  any  way  brought  to  the  knowledge  of  A.  The 
goods  having  been  lost,  it  was  held,  reversing  the  case  in  the  court  below,  (see  vi. 
469,)  that  although  they  had  been  delivered  away  from  the  carrier's  office,  and  ther^ 
fore  the  sender  had  not  an  opportunity  of  seeing  the  notice  affixed  therein,  yet  the 
carrier  was  not  liable,  as  the  sender  had  not  declared  the  value  and  nature  of  the 
goods  at  tlie  time  of  delivery.    lb. 

5.  Notice  by  passenger  ofcJiaracter  of  luggage.  If  a  passenger  on  a  railway  by  a 
third  class  parliamentary  train  carry  merchandise  packed  up  with  his  personal  luggage, 
the  railway  company  are  not  responsible  for  the  value  of  the« merchandise  if  the 
laggage  be  lost  from  the  train.   But  if  the  merchandise  be  so  packed  as  to  be  obvioiuly 
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merehandise  to  the  eye,  and  the  railway  company  make  no  charge  or  special  bargain 
for  the  carriage,  they  will  be  responsible  for  the  loss.  The  Great  Northern  Railioay 
Co,  T.  Shepherd^  ix.  477. 

6.  The  rule  that  each  passenger  by  a  third  class  parliamentary  train  may  carry  with 
him  56  lbs.  weight  of  luggage,  permits  a  husband  and  wife,  travelling  together,  to  take 
112  lbs.  weight  of  luggage  between  them.    lb, 

II.  Right  to  countermand  Goods  before  reaching  their  Destination, 

1.  Countermanding  direction  of  goods  in  transit,  A  party  who  delivers  goods  to  a 
railway  company  to  carry,  directed  to  a  particular  place,  may  countermand  the  direc- 
tion at  any  moment  of  the  transit,  and  demand  back  his  goods,  at  least  on  payment  of 
the  carriage ;  unless,  perhaps,  when  the  unpacking  and  redelivering  them  would  be 
productive  of  much  inconvenience.  Scotthorn  v.  The  South  Staffordshire  Railtcay  Co, 
zriiL  553. 

2.  Conversion  by  company — Trover  for  goods.  The  plaintiffs  intrust  goods  to  the 
Y.  and  N.  M.  Railway  Company  to  be  conveyed  from  H.  to  N.  The  goods  arrived  at 
K.,  the  defendants'  station,  by  the  A.  railway,  belonging  to  an  intermediate  company. 
The  plaintiffs  demand  them  of  the  defendants,  ofieriug  to  pay  any  charges  or  lien, 
but  the  defendants  refuse  to  deliver  them  up,  upon  the  ground  that  by  an  agreement 
with  the  A.  Oimpany,  the  latter  had  no  right  to  bring  such  goods  to  the  defendant's 
itition,  and  insist  upon  their  being  taken  back  to  the  A.  line.  Ileldy  that  the 
defendants  were  liable  in  trover  for  the  goods ;  that  the  detention  of  them  by  the 
defendants,  afler  a  demand  made  upon  their  station-master,  was  sufficient  evidence  of 
aconvernon ;  and  that' the  plaintiffs  were  entitled  to  have  their  goods,  though  brought 
\xf  mistake  or  without  right  on  the  premises  of  the  defendants.  Rooke  v.  lite  Midland 
RaSway  Co,  xiv.  175. 

III.  Liability  of  Carrier  for  Loss, 

1.  Loss  of  passenger's  luggage.  The  plaintiff  was  a  passenger  by  railway  from  F.  to 
W.,  bringing  with  him  as  luggage  a  small  carpet  bag,  which  was  placed  in  the  carriage 
he  rode  in.  On  the  arrival  of  the  train  at  W.  station,  the  plaintiff  got  out  upon  the 
platform,  with  the  bag  in  his  hand,  and  it  was  taken  from  him  by  'a  railway  porter  to 
be  pheed  in  one  of  the  cabs  which  were  standing  in  the  station.  In  an  action  against 
the  railway  company  for  the  loss  of  the  bag,  it  was  proved  that  the  plaintiff  never  saw 
the  bag  again  after  the  porter  had  so  taken  it  from  him,  and  that  the  porter  was 
unable  to  find  it  It  was  also  proved  to  be  the  practice  of  the  railway  company  for 
their  porters  to  assist  in  carrying  the  passengers'  luggage,  on  the  arrival  of  a  train,  to 
the  cabs  in  the  station.  Held^  that  there  was  evidence  of  the  railway  company 
having  contracted  to  deliver  the  plaintiff's  bag  to  a  cab  in  the  station,  and  of  their  not 
having  performed  such  contract .  Butcher  v.  The  London  and  Southwestern  Railway 
Cb.  zxix.  S47. 

1  Loss  of  '*  writing.**  An  instrument,  bearing  a  bill  of  exchange  stamp,  and  read- 
ing, "  three  months  afler  date  pay  to  me  the  sum  of value  received.    To  Mr.  C," 

lad  accepted  by  C,  was  sent  by  railway  to  a  creditor  of  C.  for  him  to  sign  as 
drtver,  and  was  lost  Held,  to  be  a  **  writing  "  and  not  a  bill,  note,  or  security  for 
Booey,  within  tlie  meaning  of  the  Carriers  Act,  s.  1 ;  but  that  it  could  not  be  con- 
idered  of  value  so  as  to  exempt  them  from  liability.  Stoessiger  v.  The  Southeastern 
^aSway  Co.  xxv.  235. 

I.  Lorn  of  luggage  of  servant  travelling  with  master — Fare  paid  by  master,  A  sen-ant 
tnrrelfing  with  his  master  on  a  railway,  may  have  an  action  in  his  own  name  against 
^  nilway  company  for  the  loss  of  his  luggage,  although  the  master  took  and  paid  for 
^tkket    The  liability  of  the  railway  company  in  such  a  ease  b  independent  of  the 
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contract.  A  declaration  stated  that  the  defendant  received  the  plaintiff  and  his 
luggage  to  be  carried  "  for  reward  to  the  defendants  in  that  behalf,"  and  it  was 
proved  that  the  plaintiff's  master  paid  his  fare  and  took  the  ticket  Held,  that  it 
was  immaterial  by  whom  the  reward  was  to  be  paid,  and  that  the  allegation  in  the 
declaration  was  proved.  Semble,  that  if  the  allegation  as  to  reward  meant  that  it  was 
to  be  paid  by  the  plaintiff,  and  if  that  allegation  had  been  material,  the  payment  for 
and  on  behalf  of  the  plaintiff  by  his  master  would  have  been  a  payment  by  him. 
Marshall  v.  The  York,  ifc.  Railway  Co,  vii.  619. 

4.  Measure  of  damages /or  loss,  A  prize  had  been  oflTered  for  the  best  model  for  a 
certain  machine,  and  models  intended  for  competition  were  to  be  sent  by  a  certain 
day.  riaiutifT  sent  one  by  railway,  but  through  negligence  it  did  not  not  arrive  until 
after  the  appointed  day.  SemUe,  by  £rle,  J.,  that  the  proper  measure  of  damages  in 
such  a  ease  is  the  value  of  the  labor  and  materials  expended  in  making  the  plan  and 
model,  and  not  the  chance  of  obtaining  the  prize,  as  the  latter  is  too  remote  a  ground 
for  damages.     Watson  v.  The  Amhergate,  §*c.  JRailtcay  Co,  iii.  497. 

5.  Prima  facie  evidence.  The  judgment  of  an  inferior  court  against  a  common- 
carrier  must  be  affirmed,  if  the  prima  facie  liability  of  the  defendants  is  not  conclu- 
sively rebutted,  and  there  is,  therefore,  evidence  for  the  finding.  The  Great  Western 
Railway  Co,  v.  Goodman^  xi.  546. 

6.  Loss  of  articles  above  certain  value — Statute  liability.  The  enactment  in  the 
11  Geo.  IV.  and  1  WilL  IV.  c.  68,  that  no  common  carrier  by  land  shall  be  liable  for 
the  *^  loss"  of  certain  articles  above  the  value  of  10/.,  unless  delivered  as  such,  and  an 
increased  charge  for  carriage  paid  or  accepted,  must  be  understood  with  reference  to  a 
loss  of  the  particular  articles  named  **  by  the  carrier ; "  such  as  by  the  abstraction  by  a 
stranger,  or  by  his  own  servants,  not  amounting  to  a  felonious  act,  or  by  the  carrier  or 
his  servants  losing  them,  &c. ;  and  does  not  extend  to  any  loss  whatever  occasioned  "^  to 
the  owner  "  of  the  article  by  the  non-delivery,  or  by  the  delay  of  the  delivery  of  it,  by 
the  neglect  of  the  carrier  or  his  servants.  Ilearn  v.  The  London  and  Southwestern 
Railway  Co,  xxix.  494. 

7.  QucerCj  whether  the  loss  spoken  of  in  this  section  must  be  a  permanent  or  may 
be  only  a  temporary  loss  ?  The  term  "  loss  **  in  the  preamble  means  a  loss  of  his  own 
moneys,  to  which  the  carrier  has  been  subject  by  way  of  compensation  to  the  owner 
of  the  goods.    lb, 

8.  Thejl  by  carrier*s  servant,  A  carrier  is  not  liable  for  the  thefl  of  his  servant, 
nnless  he  has  been  guilty  of  gross  negligenc^.  Butt  y.  The  Great  Western  Railway 
Co.  vii.  443. 

9.  Spontaneous  combustion,  Qucsre,  whether  common-carriers  are  liable  for  loss  by 
fire  from  spontaneous  combustion.    More  wood  v.  Pollok,  xviii.  341. 

10.  Ferrymen,  negligence  of— Broken  handrail — Unsafe  slip — Injury  to  mare.  The 
defendants,  lessees  of  a  ferry  over  a  river,  ran  steamboats  across  for  the  conveyance  of 
passengers  and  goods  for  hire.  They  also  carried  animals,  but  it  was  not  their  practice 
to  take  charge  of  the  animals  when  on  board.  The  plaintiff  having  paid  the  usual 
fare,  led  his  mare  on  board  at  one  side  of  the  river,  and  remained  with  her  until  the 
steamboat  reached  the  otlicr  side.  For  landing  the  passengers  and  animals  the  de- 
fondants  had  provided  a  movable  slip,  leading  from  the  boat  to  a  landing  barge.  The 
slip  had  a  handrail  which  had  been  twice  recently,  to  the  defendants'  knowledge, 
broken  by  the  pressure  of  a  horse  on  landing,  and  in  the  handrail  was  an  iron  spike 
which  appeared  whenever  the  rail  gave  way.  The  defendants  had  also  been  cautioned 
that  the  slip  was  unsafe.  They,  notwithstanding,  continued  to  use  the  slip,  leaving 
the  broken  rail  slightly  tied  up,  so  that  it  appeared  sound.  Over  this  slip  the  plaintiff 
proceeded  to  lead  his  mare  towards  the  shore,  but  the  mare  pressed  against  the 
rail,  the  latter  gave  way,  and  the  iron  spike  concealed  in  it,  injured  her  severely. 
Held,  that  the  defendants,  as  ferrymen,  were  bound  to  provide  proper  means  fin*  the 
embarkation  and  landing  of  the  animab  they  carried  for  hire,  and  that,  although  the 
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mare  was  under  the  control  and  management  of  the  plaintiff,  they  were  liable  for  the 
injury  to  her  in  consequence  of  their  culpable  negligence  in  allowing  an  improper 
dip  to  be  nsed.     WUloughby  v.  Ilorridge^  xvi.  437,  and  see  note. 

11.  Loss  by  robbers  or  dangers  of  the  roads.  The  defendants  received  goods  at 
Panama,  to  be  carried  to  and  delivered  in  London,  *^  the  act  of  God,  the  queen's 
enemies,  pirates,  robbers,  fire,  accidents  from  machinery,  boilers,  and  steam,  the 
dangers  of  the  seas,  roads,  and  rivers  of  whatever  nature  or  kind  soever  excepted." 
The  goods  were  stolen  without  violence,  when  in  the  course  of  transmission  from 
Southampton  to  London.  Held,  that  tliis  was  not  a  loss  within  the  exception 
either  of  "  robbers  "  or  "  dangers  of  the  roads,"  as  the  word  "  robbers  "  meant  loss  by 
violence,  and  '*  dangers  of  the  roads  "  meant  either  dangers  of  roads  where  ships  lie 
It  anchor,  or  such  dangers  on  land  as  more  immediately  occur  on  roads,  e.  g.  the  over- 
turning of  carriages.    De  Rothschild  v.  I'he  Royal  Mail  Steam  Packet  Co.  xiv.  327. 

TV.  LiaUlity  for  Injury  to  Passengers* 

1.  Duty  to  carry  mails  and  officers  in  charge  of  same.  An  allegation  in  a  dcclara« 
tion  against  a  railway  company  by  an  officer  of  the  post-office,  that  it  was  the  duty  of 
ti»e  ddlendants  *'  to  use  due  and  proper  care  and  skill  in  and  about  the  carrying  and 
eonveying  of  the  plaintiff,"  is  made  out  by  showing  that  an  act  of  parliament  made  it 
the  duty  of  the  defendants  to  carry  the  mails  and  the  officers  in  charge  of  the  same. 
CoUeU  Y.  The  London  and  Northvcestem  Railway  Co.  vi.  305. 

2.  DeUxy  of  passengers — Want  of  accotntnodalion.  Excursion  tickets  were  issued 
hy  a  railway  company  at  B.,  a  place  not  on  their  line,  but  on  a  connected  one,  to  con- 
vey passengers  to  L.  and  back,  by  any  train  advertised  for  that  purpose.  In  conse- 
qnence  of  the  fulness  of  an  advertised  train,  H.  was  subjected  to  great  delay  in 
retaming,  and  to  the  expense  of  posting,  for  which  he  sued  the  company.  Held,  that 
he  was  entitled  to  recover.  Semble,  a  railway  company  are  not  excused  from  carrying 
passengers  according  to  their  contract,  upon  the  ground  that  there  is  no  room  for  them 
ia  the  train ;  but,  in  order  to  avail  themselves  of  this  answer,  they  should  make  their 
cootract  conditional  upon  there  being  room.  Hawcrofi  v.  The  Great  Northern  Rail' 
way  Co,  TiiL  862. 

S.  Free  Pass — ^^  Not  transferable** — Liability  of  free  pass.  In  an  action  for  dam- 
ages against  a  railway  company  for  injuring  the  plaintiff  by  their  negligence,  the  evi- 
dence showed  that  the  company  had  been  accustomed  to  give  free  passes  to  the 
reporters  of  Bell's  Life,  going  to  and  from  the  races.  The  plaintiff,  a  reporter  who 
had  often  travelled  in  this  way,  presented  himself  bond  fide  with  such  a  pass,  which, 
however,  bore  the  name  of  another  reporter,  and  the  words  ^  not  transferable,"  and 
also  a  notice  that  any  party  other  than  the  person  named  therein  using  the  pass  would 
be  liable  to  the  same  penalties  as  a  passenger  not  having  paid  his  fare.  He  showed 
his  pass  to  a  servant  of  the  company  at  the  station,  who  said  it  was  aU  right,  and 
opened  the  door  of  the  carriage  for  him  to  enter.  Held,  that  there  was  evidence  to 
go  to  the  jury  that  the  plaintiff  was  lawfully  in  the  carriage.  The  Great  Northern 
BaUwtty  Co.  t.  Harrison,  xxvL  443. 

V.  Liability  of  Railway  Company  for  Loss  beyond  tJie  Limits  of  their  Line. 

1.  Receiving  goods  at  one  terminus  to  carry  to  another.  Where  a  railway  com- 
pany receive  goods  at  one  terminus  to  carry  them  to  another,  they  are  answerable  for 
Vkj  loas  that  may  occur  between  them,  although  it  may  be  on  a  line  of  railway  that 
does  not  belong  to  snch  company ;  and  the  receipt  of  goods  so  to  be  carried  is  primd 
fade  evidence  of  such  liability.     Watson  v.  The  Amber  gate,  ffc.  Railway  Co.  iii.  497. 

1  Where  a  railway  company  receives  goods  for  reward,  to  cany  from  one  station 
tfttDother,  they  are  amwerable  for  a  loss  occurring  between  them  daring  the  tnmsiti 
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though  it  may  happen  on  a  line  of  railway  belonging  to  another  company.     SeoUhom 
T.  The  South  Staffordshire  Railway  Co.  xviii.  558. 

3.  Notice — Promise  by  station  clerk,  A  railway  company  professing  to  cany  goods 
from  B.  to  Y.  within  a  specified  time,  is  liable,  on  a  promise  made  by  the  station  cleric 
that  the  goods  shall  be  forwarded  to  a  place  beyond  Y.,  (on  the  line  of  another  rail- 
way,) before  a  particular  hour;  and  this,  it  would  seem,  notwithstanding  a  general 
notice  has  been  published  that  the  company  would  not  be  responsible  for  forwarding 
goods  beyond  Y.     Wilson  v.  The  York,  ^c,  JRaUway  Co,  xviii.  557. 

4.  Place  witJioxU  the  realm — Notice  of  contents  of  packages — Refusal  to  take  certain 
kinds  of  goods.  A  common  carrier  from  a  place  within  to  a  place  without  the  realm, 
is  subject  to  the  ordinary  liabilities  at  common  law  of  a  carrier.  A  carrier  has  no 
general  right  in  every  case  to  require  to  be  informed  of  the  contents  of  packages 
tendered  to  him.  If  a  carrier  gives  out  that  he  will  not  take  a  certain  kind  of  goods 
and  yet  continues  to  take  them  for  all  the  world,  he  has  no  right  to  insist  on  his  role 
in  the  case  of  one  person.  Crouch  v.  The  London  and  Northwestern  Railway  Co.  xxv. 
287. 

5.  Notice  that  goods  will  be  carried  only  to  terminus  of  line.  A  railway  company 
were  accustomed  to  carry  goods  from  Bristol  to  Paddington,  and  so  stated  in  their 
receipt  notes,  and  that  they  would  be  responsible  only  between  these  limits.  In  one 
of  these  notes  under  the  name  of  the  consignee  was  added,  in  pencil  mark,  his  address, 
at  Brompton,  which  was  beyond  the  station  at  Paddington.  The  declaration  stated 
that  the  company  undertook  to  deliver  at  Brompton.  Heldy  a  fatal  variance  and  that 
the  defendants  were  not  liable  for  the  damage  after  the  goods  were  delivered  at  Pad- 
dington.   Fowles  V.  The  Great  Western  Railway  Co.  xvi.  631, 

VI.  Special  ContracL 

1.  For  carriage  of  cattle — Misdirection.  A  railway  company  received  cattle  to  be 
transported,  giving  their  owner  a  ticket  for  them,  on  which  was  stated,  inter  alia^  that 
the  company  were  not  responsible  for  their  non-delivery  within  any  certain  or  reason* 
able  time.  This  ticket  was  not  read  to  him,  nor  was  his  attention  directed  to  its  con- 
tents. In  an  action  against  the  company  for  not  carrying  the  cattle  with  reasonable 
dispatch,  the  judge  did  not  direct  the  jury  as  to  the  legal  effect  of  the  ticket,  but  left 
it  for  them  to  say  whether  the  company  received  the  cattle  as  conunon  carriers,  or 
under  the  special  contract  in  the  ticket  Held,  a  misdirection,  there  being  no  evi- 
dence of  the  company  having  received  the  cattle  otherwise  than  under  the  special 
contract  The  York,  ifc.  Railway  Co.  v.  Crisp,  xxv.  896.  See,  also,  Hughes  v.  The 
Great  Western  Railway  Co.  xxv.  847. 

2.  For  carriage  of  catde — Defective  truck.  The  plaintiff,  who  had  some  cattle  con- 
veyed by  a  railway  company,  received  for  them  a  ticket,  which  he  signed,  containing 
a  clause :  "  N.  B. — This  ticket  is  issued  subject  to  the  owner  undertaking  all  risks  of 
conveyance  whatever,  as  the  company  will  not  be  liable  for  any  injury  or  damage 
howsoever  caused,  and  occurring  to  live  stock  of  any  description  travelling  upon  the 
L.  and  Y.  Railway,  or  in  their  vehicles."  Owing  to  the  defective  construction  of  the 
truck  into  which  the  cattle  were  put,  they  broke  out,  and  were  injured.  Held,  that 
there  was  no  implied  stipulation  that  the  truck  should  be  fit  for  the  conveyance  of 
cattle ;  and  that  the  company  were  protected  by  the  terms  of  the  ticket  from  liability 
to  the  plaintiff  for  the  damage  to  the  cattle.  Chippendale  v.  The  Lancaster,  ifc.  Rail" 
way  Co.  vii.  395. 

3.  What  constitutes — Carriage  of  live  stock.  The  plaindff  delivered  a  horse  to  the 
defendants,  (a  railway  company,)  to  be  carried  by  them,  but,  upon  his  doing  so,  he 
was  required  by  them  to,  and  did  sign  a  ticket,  which  contained  the  following  words : 
^  This  ticket  is  issued  subject  to  the  owner  undertaking  to  bear  all  the  risk  of  injury 
by  conveyance  and  other  contingencies ;  the  company  will  not  be  responsible  far  an/ 


i 


COMMON  CARRIERS.  121 

damage,  however  caused,  to  horses/'  &c.  Heldj  that  this  amounted  to  a  **  special  con- 
tract "  within  the  6th  section  of  the  Carriers  Act,  and  that  the  company  were  thereby 
exempted  from  all  liability  for  any  damage  that  might  be  occasioned  to  the  horse. 
MarviUe  v.  The  Great  Northern  Railway  Co.  x.  366. 

i.  Service  of  printed  notice.  The  York  and  North  Midland  Railway  Company 
issued  printed  notices,  stating  that  fish  would  be  conveyed  at  reduced  rates  from  S. 
upon  the  condition,  amongst  others,  that  the  company  was  not  to  be  responsible  for  the 
delivery  of  fish  in  any  certain  or  ireasonable  time,  nor  in  time  for  any  market,  nor  for 
any  loss  or  damage  arising  from  any  delay  or  stoppage,  nor  were  they  to  be  required 
to  carry  by  any  particular  trains.  The  notice  also  stated  that  the  station  clerk  or 
senrants  of  the  company  had  no  authority  to  alter  or  vary  the  conditions  in  the  notice. 
The  ]^ntiflr,  a  fish  dealer  at  S.,  sued  the  company  as  common  carriers,  for  loss  occa- 
sioned by  delay  in  delivery  of  fish,  forwarded  by  the  defendants'  railway  afler  he  had 
been  served  with  a  copy  of  the  notice.  At  the  time  of  delivery  of  the  fish  at  the  com- 
pany's station  in  S.,  the  plaintiff  objected  to  the  station-master,  that  the  notice  was  of 
no  use,  and  not  binding  upon  him.  The  judge,  at  the  trial,  led  to  the  jury  the  ques- 
tions of  whether  or  not  the  notice  had  been  served  upon  the  plaintiff,  and  whether  a 
special  contract  existed  between  the  plaintiff  and  the  company  for  the  carriage  of  the 
fish  npon  the  terms  in  the  notice ;  and  he  directed  them  that  if,  being  served  with  the 
notice,  the  plaintiff  afterwards  forwarded  the  fish,  they  ought  to  infer  an  agreement  on 
the  plaintiff's  part  to  such  terms,  unless  there  appeared  an  unambiguous  refusal  by  the 
plaintiff  to  be  bound  by  the  notice,  and  an  acquiescence  by  the  company  in  that 
refusal,  and  that  it  was  to  be  observed,  that  the  station-master  had  no  authority  to  alter 
or  vary  the  notice.  The  jury  found  for  the  defendants.  Held^  that  the  direction  was 
right,  and  that  the  jury  were  warranted  in  inferring  a  special  contract  to  carry  the 
fish  upon  the  conditions  stated  in  the  notice,  the  plmntiff 's  objections  to  the  station- 
master  being  of  no  avail  whatever.  Held^  also,  that  the  4th  section  of  the  Carriers 
Act,  1 1  Geo.  IV.  and  1  Will.  IV.  c.  68,  did  not  invalidate  a  contract  so  made.  Walker 
V.  The  York  and  North  Midland  Railway  Co,  xxii.  315. 

b.  Damages  to  horses — Negligence  of  servants,  A  railway  company  letting  trucks 
for  hire  for  the  conveyance  of  horses,  delivered  to  the  owner  of  the  horses  a  ticket, 
in  which  it  was  stated  that  the  owners  were  to  undertake  all  risks  of  injury  by  convey- 
ance and  other  contingencies,  and  further  stipulated  that  the  company  would  not  be 
liable  for  any  damages,  however  caused,  to  horses  or  cattle.  Held,  that  the  owner  of 
the  horses  could  not  recover  for  damage  done  to  them  through  the  breaking  of  an  axle, 
which  was  attributable  to  the  culpable  negligence  of  the  company's  servants.  Austin 
V.  The  Manchester^  ffc.  Railway  Co.  xi.  506. 

6.  The  plaintiff,  being  the  owner  of  a  horse,  delivered  it  to  the  defendants,  a  railway 
company,  to  be  carried  on  their  railway,  subject  to  conditions  which  stated  that  the 
owners  undertook  all  risks  of  conveyance  whatsoever,  as  the  company  would  not  be 
re^nsible  lor  any  injury  or  damage,  howsoever  caused,  occurring  to  live  stock  of  any 
description  travelling  on  the  railway.  The  horse  having  been  injured  by  the  horsebox 
being  propelled  against  some  trucks  through  the  gross  negligence  of  the  company. 
Held,  (hesitante  Piatt,  B.,)  that  the  company,  under  the  terms  of  the  contract,  were 
not  responsible  for  the  injury.  Carr  v.  The  Lancashire^  j'c.  Railway  Co.  xiv.  340. 
See  other  cases  in  the  note. 

VII.   Carriage  of  packed  Parcels, 

1.  Action  by  carrier  against  company  for  overcharges.  The  plaintiff,  a  carrier, 
ioaght  to  recover,  in  an  action  for  money  had  and  received,  the  amount  of  sums 
allied  to  have  been  overchai^ged  by  the  defendants  for  carriage  of  goods  by  their 
lailway  inoorporsted  by  the  5  &  6  Will.  IV.  c.  107.  In  addition  to  the  rates  fixed  by 
tte  company  ibr  the  caniage  of  goods,  they  charged  the  plaintiff  a  sum  for  **  loading, 
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unloxding,  covering,  and  risk  of  stowage."  The  plaintiff  never  required  the  com- 
pany to  load  or  unload.  Held,  that  the  rate  fixed  for  "conveyance,"  where  the 
company  acted  as  carriers,  included  the  above  charges.  Parker  v.  Great  Western 
Railway  Co,  viii.  426. 

2.  Allowance  to  carriers — Ticking-off  notes.  Up  to  a  certiun  time  the  company  had 
made  an  allowance  to  the  .plaintiff  and  other  carriers  for  requiring  them  to  ^gn  cer- 
tain ticking-off  notes  and  declarations  whenever  they  delivered  goods  to  be  carried 
by  the  company.  In  order  to  make  these,  some  trouble  was  required  in  weighing  and 
classifying  the  goods.  The  allowance  was  discontinued  after  the  decision  in  Parker  y. 
The  Great  Western  Railway  Company,  The  same  notes  were  not  required  from  per- 
sons not  being  carriers.  Held,  that  the  requiring  such  additional  matter  from  carriers 
without  allowance,  did  not  entitle  them  to  an  action  for  money  had  and  received,  but 
that  it  was  the  subject  of  an  action  for  damages.    Ih. 

3.  Booking-fees,  The  plaintiff  and  other  carriers  were  in  the  habit  of  making 
charges  for  booking  parcels.  The  company  entered  into  an  agreement  with  £.  S.  to 
convey  goods  to  and  from  their  station  foe  1,000/.,  and  to  relinquish  booking-fees,  which 
he  did.  Held,  that  this  was  no  violation  of  the  proviso  against  inequality  of  charge, 
the  plaintiff  not  being  bound  to  charge  any  thing  for  booking,  but  doing  it  merely  for 
his  own  benefit     Ih, 

4.  Packed  Parcels,  The  company  charged  the  plaintiff  more  for  "  packed  parcels  ^ 
than  they  charged  the  public  in  general  Held,  that  the  plaintiff  was  entitled  to 
recover  back  the  sums  so  paid.    1  b. 

5.  **  Kind  or  class  **  of  goods.  The  company,  by  a  scale-bill,  announced  that  on 
miscellaneous  goods,  not  being  aggregate  of  one  "  kind  or  class,"  they  would  chai^ 
extra.  Held,  that,  by  having  used  the  words  **■  kind  "  and  "  class  "  as  synonymous,  they 
were  bound  by  their  own  definition,  and  could  not  charge  goods  of  the  same  class  in 
their  scale-bill  as  goods  unconnected  with  goods  of  a  like  nature.    lb, 

6.  Parcels  under  one  cwt, — Aggregate  above  one  cwt.  By  a  subsequent  scale-bill  the 
goods  were  divided  into  "  classes "  without  any  miscellaneous  class,  and  it  was  an- 
nounced that  a  pgu'col-rate  would  be  charged  on  all  paniels  under  one  cwt  When 
several  parcels  in  one  lot  of  goods  of  the  same  class  but  of  different  kinds,  each  separ- 
ately being  under  one  cwt,  but  in  the  aggregate  above  one  cwt,  were  directed  to  one 
consignee,  the  company  chai^ged  tonnage-rate  on  such  lot  of  parcels ;  but  when  a 
similar  lot  of  parcels  was  directed  to  different  consignees,  the  company  charged  each 
separate  parcel  at  the  parcel-rate.    Held,  an  unequal  mode  of  charging.    lb, 

7.  Miscellaneous  goods.  The  mere  division  of  goods  into  "  classes  "  in  the  scale-bill 
would  not  enable  the  plaintiff  to  treat  all  the  goods  in  a  particular  class  as  goods  "  of 
a  like  nature,"  or  as  goods  of  a  "  like  description."  Held,  that  where  several  parcels 
of  goods  of  the  same  kind  were  sent  together  and  amounted  to  a  greater  weight  than 
the  weight  fixed  upon  by  the  company  as  the  dividing  point  between  the  rates,  they 
could  not  be  charged  an  additional  sum  as  "  miscellaneous  goods."    lb, 

&  Charge  in  addition  to  toll  for  tonnage.  Held,  that  in  addition  to  the  toll  which 
the  company  were  empowered  to  take  for  tonnage,  they  were  also  entitled  to  charge 
a  reasonable  sum  for  conveyance  o£  goods  as  carriers,  including  loading,  &c.,  and 
were  not  restricted  to  "  such  sum  as  they  should  think  expedient  for  locomotive  power 
and  carriages."    lb, 

9.  Several  small  parcels  of  like  nature  to  different  consignees.  Held,  that  where 
several  small  parcels  of  a  like  nature,  being  altogether  less  than  the  scale-bill  limit, 
were  delivered  in  one  lot  directed  to  different  consignees,  the  company  were  entitled 
to  charge  them  as  one  **  small  parcel "  at  the  parcel-rate,  and  where  they  were  not  of  a 
like  nature,  though  of  the  same  "  class "  in  the  scale-bill,  the  company  were  entitled 
to  charge  each  of  them  as  a  separate  parcel  at  the  parcel-rate.    lb. 

10.  Overcharge  by  company  to  carrier.  The  Great  Western  Railway  Company  was 
obliged  to  charge  for  carriage  to  all  persons  equally,  bat  they  charged  P.,  a  carrier. 
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£fiereDt]7  from  and  more  than  tbe  public.  Held,  in  accordance  with  Parker  y.  The 
Oreat  Western  Railway  Company,  that  the  OTercharge  was  recoverable  as  money 
receired  to  the  carrier's  use,  the  fact  of  his  being  a  carrier  not  rendering  the  circum- 
stances of  goods  sent  by  him  different  (under  sect  50  of  7  &  8  Vict  c.  3)  from  those 
of  goods  sent  by  the  public.    Edwards  v.  Great  Western  Railway  Company ^  viii.  447. 

11.  Scale-bills — Classes  of  goods.  The  company,  as  they  might  by  statute,  published 
scale-bUls,  specifying  divers  classes,  one  of  which  comprised  miscellaneous  goods,  '*  not 
^^g  aggregate  of  one  class  or  kind,"  and  was  charged  the  highest  price  for  carriage, 
and  charged  P.  under  the  miscellaneous  class  for  aggregate  goods,  which,  though  of 
different  kinds,  were  within  the  same  class  in  the  scale-bills.  Held,  that  this  was  an 
overcharge,  and  that  the  word  "  class  **  must  be  taken  to  mean  something  more  than 
^  kind,"  and  to  apply  to  the  classes  mentioned  in  the  scale-bills.    lb. 

IS.  Assistance  in  loading,  P.'s  servants,  unrequested  by  the  company,  assisted  its 
servants  in  loading,  &c. ;  the  public  did  not  Held,  that  P.  was  not  entitled  to  any 
dedoction  on  this  ground.    lb, 

IS.  Overcharges,  The  company,  before  the  decision  in  Parker  v.  The  Great  West" 
em  Rodlway  Company,  had  entered  into  an  agreement  with  K.  to  allow  him  discount ; 
bot  aller  that,  refused  to  make  the  allowance.  K.  recovered  a  verdict  for  the  amount, 
which  the  company  paid.  P.  claimed  the  same  on  the  ground  that  he  and  K.  had 
been  charged  unequally,  K.  having  been  allowed  that  amount;  it  was  held,  that  this 
was  not  an  allowance  which  made  the  charge  unequal.    lb, 

14.  Payment  under  protest — Interest,  P.  paid  the  overcharges  under  protest,  and 
after  notice  of  action  to  the  company  he  sent  in  a  claim  in  writing  of  interest  It 
was  objected,  that  as  the  notice  of  action  did  not  contain  a  claim  for  interest  it  could 
not  be  recovered ;  but  as  there  was  no  plea  of  want  of  notice  of  action,  and  as  the 
action  and  all  matters  in  difference  had  been  referred  to  an  arbitrator,  it  was  held,  that 
the  arbitrator  might  award  interest  under  the  3  &  4  Will.  IV.  c.  42,  s.  4.    76. 

Id.  Overcharge  to  carrier — Small  parcels,  ^y  a  provision  of  a  statute,  companies 
were  empowered  to  demand  for  any  parcel  not  exceeding  500  lbs.  weight  any  sum 
they  chose.  ^  Provided,  that  articles  sent  in  large  aggregate  qivintities,  although 
made  up  of  separate  parcels,  such  as  bags  of  sugar,  &c.,  shall  not  be  deemed  small 
parcels,  but  such  term  shall  apply  only  to  single  parcels  in  separate  packages.'*  Held, 
that  die  defendants  were  not  entitled  to  charge  die  plaindff,  for  the  carriage  of  pack- 
ages containing  small  parcels,  a  larger  sum  than  they  charged  to  other  persons. 
Crouch  V.  Great  Northern  Railway  Co,  xxv.  449. 

*     Vin.   Carriers  by  Sea. 

1.  Damage  by  rats.  Damage  by  rats  to  goods,  during  the  voyage,  does  not  come 
widun  the  excepdon  of  '*  a  danger  or  accident  of  the  sea  and  navigation,"  contained 
in  a  bill  of  lading.    Laveroni  v.  Drury,  xvi.  510.    And  see  note. 

2.  Loss  by  fire  on  board  lighter.  The  26  Geo.  III.  c.  86,  s.  2,  limidng  the  responsi- 
bility of  ship-owners  for  a  loss  occasioned  by  fire,  does  not  extend  to  the  case  of  a  fire 
happening  on  jboard  a  lighter,  employed  in  carrying  goods  from  the  shore  to  be 
kaded  on  board  a  ship.    Morewood  v.  Pollok,  xviiL  341.  ' 

COMPENSATION. 
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L  For  what  Injuries  CompenMotian  meuf  he.  aBowed. 

1.  Land  taken  hy  railway  company*  Where  the  words  of  a  railway  company's  act 
are  capable  of  two  interpretations,  but  the  general  intent  of  the  legislature  is  complete 
indemnification  to  the  party  whose  land  is  taken  by  the  ccnnpuiy,  the  court  will 
incline  to  that  construction  of  the  words  which  will  make  them  consistent  with  the 
general  intent    Eton  CoUege^  ex  partCy  i.  51. 

2.  Actionaide  injury  to  land.  Where  a  railway  company  do  that  which  would  be 
an  actionable  injury  to  land,  unless  done  under  the  powers  conferred  by  their  act, 
ihe  owner  or  occupier  is  entitled  to  compensation  under  sect  68  of  stat  8  &  9  Vict 
c.  18.     Glover  v.  The  North  Staffordshire  Railway  Co,  v.  336. 

3.  Land  not  actually  taken  or  injuriously  affected.  A  railway  company  requiring  the 
plaintiff's  land  for  their  railway  served  him  with  notice,  pursuant  to  the  8  Vict  c.  18. 
The  plaintiff  afterwards,  pursuant  to  provisions  of  the  same  statute,  served  the 
company  with  notice  requiring  them  to  issue  their  warrant  to  the  sheriflf  to  sunmion  a 
jury  to  inquire  into  the  value  of  the  land,  claiming  to  be  paid  by  way  of  compensa- 
ti<>n  for  the  purchase  by  them  of  the  fee-simple  of  the  land.  Held,  that  as  the  land 
had  not  been  actually  taken  or  actually  injuriously  affected  by  the  company,  within 
the  meaning  of  the  68th  section,  the  plaintiff  was  not  entitled  to  compensation. 
Burkinshaw  v.  The  Birmingham  ffc.  Railway  Co,  iv.  489. 

4.  Crossing  highway  by  railway  on  level — ^Approach  to  house-^^urisdiction  of  House 
of  Lords,  One  who  holds  lands  adjoining  a  railway,  cannot  claim  compensation  from 
the  company  in  respect  that,  at  a  short  distance  from  the  entrance  to  his  grounds,  the 
railway  crosses  on  a  level  an  important  public  road,  the  main  approach  to  his  house. 
And  the  judgment  of  the  sheriff,  whereby  a  sum  has  been  assessed  as  compensation 
in  respect  of  such  level  crossing,  will  be  set  aside.  Held^  so,  reversing  the  judgment 
of  the  Court  of  Session,  by  Cranworth,  L.  C.,  and  Lord  St  Leonards,  and  that  the 
question  was  not  closed  against  the  House  of  Lords,  by  the  words,  in  the  Lands 
Clauses  Consolidation  Act,  that  ^^  such  judgment  (of  th^sheriff)  shall  in  no  case  be 
subject  to  review  *****  on  any  ground  whatever,**  nor  by  the  objection 
that  the  alleged  error  of  the  sheriff,  in  point  of  law,  was  acquiesced  in,  nor  that  the 
company  did  not  point  out  to  the  sheriff  to  direct  the  jury  to  say  how  much  they 
gave  for  severance,  and  how  much  for  level  crossing,  separately.  Caledonian  Railway 
Co.  V.  OgiUnfy  xxix.  22. 

5.  For  future  unforeseen  damages  subsequently  sustained.  In  1845,  a  landowner 
received,  under  an  arbitration,  compensation  for  land,  and  *'  in  respect  of  damages 
which  might  be  sustained  by  reason  of  making  a  railway."  Held,  that  he  was  not  pre- 
cluded from  insisting  on  a  further  compensation  for  future  unforeseen  damages  sub- 
sequently sustained.      The  Lancashire,  Sfc,  Railway  Co.  v.  Evans,  xix,  295. 

6.  A  railway  company  being  about  to  construct  their  line  over  land  of  W.  C,  it 
was  referred  to  an  arbitrator  to  .fix  the  amount  to  be  paid  to  W.  C  as  the  price  of 
the  land,  as  well  as  for  injury  to  his  remaining  estate,  and  to  determine  what  bridges, 
arches,  culverts,  &c.,  should  be  made.  The  arbitrator  awarded  7,900/,  as  the  amount 
of  compensation,  and  directed  what  works  should  be  constructed.  The  money  was 
paid  to  \V.  C,  and  the  works  directed  were  done.  Held,  that  this  sum  covered  all 
damage  known  or  contingent  by  the  construction  of  the  railway  on  the  lands  pur- 
chased, and  all  other  damage  from  the  construction  of  the  railway  at  other  places, 
which  was  apparent  and  capable  of  being  ascertained  and  estimated  when  the  com- 
pensation was  awarded;  but  that  it  did  not  include  any  contingent  and  possiUe 
damage  which  might  arise  afterwards  by  the  works  of  the  company  at  other  places 
wbifh  could  not  have  been  foreseen  by  the  arbitrator.  Lawrence  v.  The  Northern 
Railway  Co.  iv.  265. 

7.  Ascent  of  bridges  over  line  of  railway — Railways  Clauses  Consolidation  AcL  The 
provision  in  sect  26  of  the  Railways  Clauses  Consolidation  Act,  that  in  the  ex&ckt 
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of  their  powers  the  company  shall  do  as  little  damage  as  may  be,  and  shall  make 
ntisfai'tion  to  all  parties  interested  for  all  damages  sustained  by  them,  applies  only  to 
cases  of  damage  to  individaals,  for  which  compensation  may  be  made,  and  does  not 
control  the  enactment  in  sect  50,  as  to  the  ascent  of  bridges  over  the  line.  Regina  y. 
The  Eatland  West  India  Docks,  if  c,  RaUicay  Co.  xxii.  113. 

8.  Easement  not  land.  Semble,  per  the  Lord  Chancellor  Cranworth,  an  easement 
is  not  **  land  "  within  the  meaning  of  the  Lands  Clauses  Consolidation  Act  Pinchin 
T.  The  London  and  Blacheall  Railicay  Co,  xxxi.  249. 

9.  Notice  by  company — Rights  of  subsequetit  incumbrancers,  Wliere  a  nulway  com- 
pany had  given  due  notice  to  all  persons  interested  in  certain  lands,  it  was  held  that 
the  company  could  not,  by  a  purchase  from  the  holder  of  the  legal  estate  of  such 
lands,  defeat  the  rights  of  subsequent  incumbrancers.  HiU  v.  Th^  Great  Northern 
Railway  Co.  xxiiL  665. 

10.  Tenant  for  life,  right  to  interest.  Lands  held  under  the  see  of  W.  by  a  lease 
(or  lives,  renewable  on  payment  of  a  fine  to  the  bishop,  were  taken  by  a  railway. 
Heldy  that  the  bbhop,  for  the  time  being,  was  not  entitled  to  the  dividends  of  the  in- 
vestment of  the  compensation  money  as  they  accrued  due,  but  that  such  dividends 
dionld  be  accumulated,  with  liberty  to  apply  on  the  dropping  of  any  life.  Ex  parte 
the  Bishop  of  Winchestery  xii.  842. 

11.  Canal — Pumping  the  footer  from  one  leod  to  another,  A  canal  had  three  levels, 
of  which  A  was  the  highest,  B  the  middle,  and  C  the  lowest  level.  «The  proprietors 
(though  without  authority  under  their  act  to  do  so)  erected  engines  between  the  C 
level  and  the  plaintiff's  mill-forge,  and  pumped  back  the  water,  which,  after  serving 
the  purposes  of  navigation  in  levels  A  and  B,  had  flowed  into  level  C.  In  1826,  a 
new  act  was  passed.  The  15th  section  gave  the  canal  proprietors  authority  to  main- 
tain engines,  ftc,  for  supplying  the  canal  with  water,  and  **  from  time  to  time  to  raise 
the  water  of  the  canals  from  one  level  to  another,  or  to  any  reservoirs;  and  for 
any  of  the  purposes  aforesaid  to  use  such  engines  as  they  should  judge  proper,  making 
satisfaction  for  all  damages  sustained  by  the  owners  of  any  mills,  &c.,  taken  or  injured." 
By  the  80th  section,  the  proprietors  were  forbidden  to  take  any  water  out  of  the 
river  above  the  plaintiff's  forge,  and  they  were  directed  to  maintain  flood-weirs,  so 
that  all  waste  water  running  into  level  C,  not  required  for  the  canal,  should  flow  into 
the  river  above  the  plaintiff's  forge.  The  proprietors  pumped  up  as  before  the  water 
out  of  the  level  C  back  into  the  level  A;  in  consequence  of  which,  except  on  extra- 
ordinary occasions,  no  water  escaped  over  the  weirs.  Held,  that  they  were  entitled 
to  do  so,  and  that  such  pumping  back  of  the  water  from  one  level  of  the  canal  to  the 
other,  did  not  give  the  plaintiff  a  right  to  compensation  under  the  act  EUicell  v.  The 
Proprietors  of  Birmingham  Canal  Navigation,  xxii.  11. 

12.  User  and  formation  of  railicay — Mode  of  ascertaining  and  recovering.  The 
68th  section  of  the  Lands  Clauses  Consolidation  Act  points  out  the  mode  for  ascer- 
taining and  recovering  the  amount  of  compensation  to  be  paid  to  a  landowner  by  the 
railway  company  in  respect  of  his  claim  for  compensation,  as  being  injuriously  affected 
by  the  execution  of  the  works,  as  well  where  the  injury  is  alleged  1o  arise  from  the 
vter  of  the  railway,  as  from  the  actual  formation  of  the  railway.  The  London  and 
Northwestern  Railway  Co,  v.  Bradley,  v.  100. 

1 3.  For  loss  of  office — Sum  in  gross  or  annuity.  The  lords  of  the  treasury  may  make 
an  order  to  pay  a  sum  in  gross  by  way  of  compensation,  for  the  loss  of  an  office,  or 
they  may  order  an  annuity,  commencing  at  a  future  or  a  by-gone  time ;  but  they 
hare  do  power  to  order  compensation  for  a  time  during  which  the  party  held  office 
■Ml  enjoyed  the  profits  of  it  Regina  v.  The  Mayor,  Aldermen,  j*c.  of  Lichfeldf 
litM. 

14.  Common  ofpaUwre.  From  1833  to  1850  A,  the  owner  and  possessor  of  a  farm, 
Mmed  the  right  of  pastnring  the  sheep  thereof  in  the  waste  of  the  manor.  In 
IMhtbeeame  lord  of  the  manor.   Thewafteswereinclosedf  under8&9  Victc.  118, 
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find  A  received  an  allotment  in  respect  of  his  manorial  rights,  but  claimed,  besides, 
compensation  for  **  common  of  pasture  or  feeding  or  right  of  pasturage,"  in  respect 
of  the  farm.  Heldy  that  if  a  common  appurtenant  to  the  farm  existed  before  1848,  A 
still  had  an  interest  for  which  he  should  be  compensated,  which  might  be  popularly 
described  as  above.    Lfoyd  v.  Powis,  xxx.  176. 

15.  Lands  Clauses  Consolidation  Act — Consequential  damages — Sheriff^sjury — In- 
function.  The  right  to  compensation,  under  the  68th  section  of  the  Lands  Clauses 
Consolidation  Act  is  not  confined  to  direct  interference  with  land,  but  extends  to 
consequential  damage.  A  sheriflTs  jury  has  jurisdiction  over  the  question  and  the 
amount  of  damage.     The  East  and  IVest  India  Docks,  Sfc.  Railway  Co.  v.  Gaitke,  iii.  39, 

16.  Inclnsure  Act — Allotments  to  lord  of  manor — Compensation  by  lord  for  damage 
done  in  digging  for  coats,  Sfc,  An  inclosure  act  enacted  that  certain  allotments 
should  be  made  to  the  lonl  of  a  manor  for  his  right  to  and  in  certain  soil ;  it  was  also 
enacted  that  if  the  lord  should  enter  on  any  of  the  lands  for  the  purpose  of  digging, 
&c.,  any  coals  or  other  minerals,  he  should  make  compensation  for  the  damage  done." 
Held,  that  although  there  was  no  express  reservation  of  mines  and  minerals  under  the 
land  so  inclosed,  yet  he  was  entitled  to  dig  for  them,  paying  compensation  for  the 
damage  done  Held,  also,  that  stones  got  from  quarries  are  minerals.  Miekletkwaite  y. 
Winter,  v.  626. 

ir.  Jurisdiction  of  Arbitraiorsj  Justices,  and  Juries. 

1.  Field  taken  by  canal  company.  The  defendants  were  authorized  by  an  act  to 
take  a  certain  field  held  by  ike  plaintiff  as  lessee.  An  arbitrator  was  appointed  to 
settle  the  compensation.  The  company  had  taken  a  portion  of  the  field,  leaving  the 
plaintiff  no  approach  to  the  residue ;  but  had  delivered  to  his  lessor  a  grant  of  a  way 
more  commodious  than  the  old  one.  The  arbitrator  made  no  award  as 'to  the  right  of 
way,  and  did  not  apportion  the  rent  of  the  land.  Held,  that  the  arbitrator  had  acted 
rightly,  under  the  act,  in  awarding  a  money  compensation  only,  and  that  he  would 
have  exceeded  his  powers  if  he  had  adjudicated  either  on  the  question  of  the  right 
of  way,  or  of  the  apportionment  of  the  rent    Ware  v.  Regents  Canal  Co.  xxv.  444. 

2.  Interest  of  master  in  school-premises  taken  by  railway  company.  The  governors 
of  a  school  were  incorporated,  and  seised  in  fee  of  the  school  premises.  W.  was 
appointed  master,  and  put  into  possession  of  part  of  the  premises.  The  relation  might 
be  terminated  by  master  or  governors,  on  giring  three  months'  notice.  A  nulway 
company  bought  a  part  of  said  premises,  for  a  sum  which  was  to  compensate  bodi 
governors  and  master,  but  the  master  got  no  share  of  it  The  interest  of  the  master 
in  the  rest  of  the  premises  was  injuriously  affected,  and  he  proceeded,  under  sect  68 
of  Stat  8  &  9  Vict  c.  18,  to  determine  the  amount  of  his  compensation.  Upon  man- 
damus to  the*  company  to  take  up  the  award  of  the  arbitrator,  it  was  held,  that  W. 
had  no  greater  interest  in  the  house  than  as  tenant  for  a  year,  or  from  year  to  year, 
and  therefore  was  not  entitled  to  have  his  claim  settled  by  arbitration  under  sect  68, 
but  could  obtain  compensation  only  by  the  determination  of  two  justices,  under  sect 
121.     Regina  v.  Manchester,  Sheffield,  and  Lincolnshire  Railway  Co.  xxix.  180. 

8.  Time  of  making  award  by  arbitrator.  An  arbitrator,  under  the  L#ands  Clauses 
Consolidation  Act,  is  bound  to  make  his  awahi  within  three  months  of  the  time  when 
the  matter  is  referred  to  him  for  arbitration.  Evans  v.  The  Lancashire  RaUway  Co. 
xvin.  425. 

4.  T'itle  to  land  taken — Right  of  way — Surplusage.  The  68th  section  of  the  Lands 
Clauses  Consolidation  Act,  (8  Vict  c.  18,)  which  gives  the  owner  of  lands,  &c.,  taken 
for  public  works,  the  right  to  have  his  damages  fixed  by  a  jury,  or  by  arbitrators,  does 
not  give  such  jury  or  arbitrators  jurisdiction  to  inquire  into  the  claimant's  title  to  the 
land,  but  only  to  decide  the  amount  of  damages.  When  sueh  a  jury,  on  a  claim  for 
damages  for  obstructing  a  right  of  way,  find  a  verdict  denying  the  r^ht  of  way,  and, 
therefore,  fixiding  that  no  damage- was  sustained )  but  award  oondngently  1602^  ia  ease 
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tiiej  are  <:oiiipelled  to  assome  the  existence  of  such  a  right — held,  by  Lord  Campbell, 
C  J^  and  Coleridge,  J.,  that  the  prior  part  of  the  finding  could  not  be  rejected  as 
sorpliixige,  so  as  to  make  it  a  verdict  for  150/.  Regina  v.  London  and  Northtoestem 
RaUwatf  Co,  xxv.  37. 

5.  Jurisdiction  of  justices  to  award  compensation.  An  adjudication  by  two  justices 
of  a  sum  to  be  paid  by  a  railway  company  as  compensation  for  land  taken  for  the  road, 
is  an  order  within  stat  11  &  12  Vict  c.  43,  s.  1,  and  is  bad  if  the  complaint  is  made 
more  than  six  months  after  the  cause  of  complaint  arose.  Inre  Edmundson^xxiv,  169. 
Regina  y.  The  Leeds  and  Bradford  Railway  Co,  xL  484. 

III.  Proceedings  to  obtain  Compensation, 

•  1.  Action  of  ddit.  The  defendants,  a  railway  company,  by  their  works  injuriously 
affected  the  lands  of  the  plaintiff.  They  offered  him  60/.  compensation.  A  jury,  sum- 
moned pursuant  to  the  provisions  of  the  statute  8  &  9  Vict  c.  18,  (the  Lands  Clauses 
Consolidation  Act,)  assessed  the  compensation  at  215/.  Held^  that  the  plaindff  was 
e&tiUed  to  recover  in  an  action  of  debt  against  the  company  the  costs  of  the  inquiry 
as  well  as  the  amount  of  the  compensation.  The  Southeastern  Railway  Co,  v.  Richard' 
son,  ix.  464. 

2.  Arbitration  or  jury.  There  is  no  equity  arising  from  the  provisions  of  the  68th 
section  of  the  Lands  Clauses  Consolidation  Act,  to  restrjun  a  party  alleging  himself  to 
be  **  injuriously  affected  **  from  recovering  compensation  by  an  arbitration  or  a  jury, 
in  the  manner  thereby  prescribed,  and  the  balance  of  authority  is  against  the  principle 
«f  the  decision  of  Lord  Cottenham  in  the  London  and  Northwestern  Railway  Co,  v. 
Smith.  The  Lancashire^  (fc.  Railway  Co,  v.  Evans,  xix.  295.  See  East  and  West 
Mia  Docks  Co,  v.  Gattke,  iii.  59. 

S.  Invalid  appointment  of  arbitrator — Rule  to  set  aside  award.  An  injury  having 
been  done  to  the  premises  of  B.  by  the  tunnel  of  a  railway  company,  for  which  the 
company  refused  compensation,  B.  served  them  with  a  notice  under  the  Lands  Clauses 
Act,  8  &  9  Vict  c.  18,  dated  the  5th  of  December,  requiring  them  to  appoint  an 
arbitrator  on  their  behalf,  and  stating  that  it  was  his  intention  to  appoint  S.  D.  M.  his 
aibitrator,  and  that  if,  within  fourteen  days  afler  the  notice,  the  company  failed  to 
appoint  an  arbitrator  for  them,  he  would  appoint  the  said  S.  D.  M.  to  act  for  both 
parties.  The  company  having  refused  to  refer  the  matter  to  arbitration,  B.,  on  the 
1st  of  January  following,  served  them  with  a  notice,  which,  afler  reciting  that  B.  had 
appointed  the  said  8.  D.  M.  his  arbitrator^  stated  that  he  then  appointed  the  said  S. 
D.  M.  to  act  as  arbitrator  on  behalf  of  both  parties.  S.  D.  M.  having  awarded  a  simi 
of  money  to  be  paid  by  the  company  to  B.,  a  rule  was  obtained  by  B.  for  the  com- 
pany to  pay  the  amount,  and  a  cross-rule  was  obtained  by  the  company  to  set  aside 
the  awanl  on  the  ground  stated  in  the  rule,  that  the  arbitrator  had  awarded  respecting 
matters  over  which  he  had  no  jurisdiction.  Semhle,  first,  that  no  valid  appointment  of 
•n  arbitrator  to  act  for  B.  had  been  made  by  him,  and  that  this  objection  to  the  award 
had  been  sofliciently  pointed  out  by  the  rule,  but  the  court,  under  the  circumstances, 
discharged  both  rules.    Bradley  v.  JA>ndon  and  Northwestern  Railway  Co,  i.  410. 

4.  Notice  of  arbitration— rinjunction,  T.  claimed  against  the  Duke  of  N.  damages 
for  injury  done  to  his  brewer}*  by  the  erection  of  a  new  market  at  8.  The  damages 
claimed  were — first,  for  narrowing  a  street  bounding  the  brewery;  secondly,  for 
temporary  obstruction  of  the  thoroughfare ;  and  thirdly,  for  obstruction  of  the  access 
of  l%ht  and  air,  and  contracted  ventilation.  This  last  damage  did  not  appear  to  have 
been  pressed,  or  discovered,  until  the  new  market  buildings  had  arisen  to  a  consider- 
able height.  The  defendant  gave  one  notice,  embracing  all  the  three  heads,  to  pro- 
eoed  by  arbitrmtion,  according  to  sects.  25  and  ^8.  There  had  been  a  treaty  for 
MBpensalioa  for  the  two  former  heads,  but  it  did  not  appear  to  have  been  completed  and 
tttriedont    Tliera  had  been  no  treaty  £>r  compensation  as  to  the  third,    ^e/c/,  that  the 
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nature  of  the  compensation  treated  for  being  qaite  clear,  the  defendant  could  be 
restrained  by  injunction  from  proceeding  under  the  notice  he  had  given.  Duke  of 
Norfolk  V.  Tennantf  x.  237. 

5.  Lands  Clauses  Consolidation  Adt,  lands  taken  under — Lawful  possession  hf 
company.  The  ascertaining  the  compensation  for  lands  entered  upon  and  taken  under 
sect  85  of  the  Lands  Clauses  Consolidation  Act,  is  no  exercise  of  a  compulsory  power 
on  the  part  of  the  company.  Sect  68  applies  to  lands  entered  upon  and  used  under 
sect  85,  and  the  landowner  is  bound  to  initiate  proceedings  for  settling  the  compen- 
sation. Where  a  railway  company  have  complied  with  the  provisions  of  sect  85, 
and  entered  upon  and  taken  land  within  the  prescribed  period  for  exercising  their 
compulsory  powers,  their  possession  after  the  prescribed  period,  without  having  the 
compensation  assessed  and  the  land  conveyed  to  them,  is  not  unlawful,  and  an  eject- 
ment cannot  be  maintained  against  them.  Doe  d.  Armistead  v.  North  Staffordshire 
Railway  Co,  iv.  216. 

6.  Powers  for  compulsory  purchase — Notice  by  landowner — Entry  by  company.  A 
notice  given  by  a  railway  company  to  a  landowner  requiring  his  land  for  the  purpose 
of  the  undertaking,  is  an  exercise  of  the  powers  for  the  compulsory  purchase  of  land 
within  the  meaning  of  sect  123  of  the  Lands  Clauses  Consolidation  Act,  1845,  and  if 
such  notice  be  given  within  the  prescribed  period,  the  steps  necessary  to  acquire  the 
possession  of  the  land  may  be  taken  afterwards.  The  entry  on  land,  under  sect.  85, 
is  not  the  exercise  of  a  power  for  compulsory  purchase,  but  is  the  exercise  of  a  power 
for  carrying  that  purchase  into  effect  Marquess  of  Salisbury  y.  Great  Northern  Bail' 
toay  Co.  X.  d4i. 

7.  Warrant  to  sheriff-^Undersheriff  interested.  Under  sect.  89  of  the  Lands 
Clauses  Consolidation  Act,  the  promoters  of  a  railway  company  may  issue  their  war- 
rant to  summon  a  compensation  jury  to  the  sheriff  of  the  county,  although  the  under- 
sheriflf  be  interested  as  a  shareholder.  In  such  a  case,  the  sheriff  should  take  the  inqui- 
sition in  person  or  appoint  some  disinterested  deputy.  Worsley  y.  South  Devon  Railipay 
Co.  iv.  223. 

8.  Entry  by  company  not  made  unlawful  by  unlawful  continuance  in  possession. 
Where  the  promoters  of  a  railway  company  have  entered  upon  and  taken  land  under 
the  Lands  Clauses  Consolidation  Act  within  the  period  prescribed  for  exercising  their 
compulsory  powers,  their  continuance  in  possession  after  that  period,  without  compen- 
sation to  the  owner  of  the  land,  does  not  render  their  original  entry  unlawful.    76. 

9.  Arbitration  with  landowner — Submission  by  secretary  on  behalf  of  company. 
Where,  in  pursuance  of  the  arbitration  clauses  of  the  8  &  9  Vict  c.  18,  pardes  agree 
to  refer  a  question  of  disputed  compensation  for  land  required  by  a  railway  company, 
and  the  secretary,  on  behalf  of  the  company,  signs  the  appointment  of  the  arbitrator, 
an  award  made  under  such  submission  is  valid,  although  all  the  previous  forms  imposed 
by  the  statute  have  not  been  complied  with,  those  forms  being  necessary  only  in  the  case 
of  a  compulsory  arbitration.     CoUins  v.  The  South  Staffordshire  Railway  Co.  xii.  565. 

10.  Local  drainage  act — Commissioners*  appointment — Inquisition.  By  sect  1  of  a 
Ix)cal  Drainage  Act,  the  lords  of  three  manors,  or,  in  their  absence,  their  respective 
agents,  appointed  as  therein  prescribed,  were  to  be  commissioners  for  executing  the 
act  By  sect  2,  no  person  shall  be  capable  of  acting  as  a  commissioner,  or  as  an  agent, 
until  he  shall  have  made  a  prescribed  declaration.  By  sect  8,  in  case  any  com- 
missioner shall  act  before  he  shall  have  made  the  said  declaration,  he  shall  forfeit  the 
sum  of  50/.  By  sect  6,  no  act  of  the  commissioners  shall  be  valid  unless  at  a  meeting 
to  be  holden  by  virtue  of  the  act  The  commissioners  were  empowered  to  take  lands 
for  the  purposes  of  the  act ;  and  the  sections  for  that  purpose  were  similar  to  those 
contained  in  the  Lands  Clauses  Consolidation  Act  The  three  lords  of  the  manors 
separately  appointed  the  defenda|its  their  agents,  not  having  previously  made  the 
declaration  required.  The  defendants  required  to  take,  for  the  purposes  of  the  aet, 
8  acres,  1  rood,  25  perches  of  the  plaintiff's  land.    They  gave  the  plaintiff  a  notice 
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in  writing,  deseribing  the  land  by  metes  and  bounds,  and  contiuning  the  particulars  re- 
quired by  the  act.  The  plaintiff  refusing  to  treat,  they  issued  a  warrant  to  summon  a  j  ury, 
to  assess  the  sum  to  be  paid  to  him  for  the  purchase  of  3  acres,  1  rood,  25  perches  of 
Und  required ;  but  the  warrant  did  not  refer  to  the  notice,  and  did  not  describe 
qtectfically  which  3  acres,  1  rood,  25  perches  were  required.  The  plaintiff  had  200 
acres  <^  land  in  the  district  The  notice  and  warrant  were  in  the  defendants*  names, 
as  commissioners.  A  jury  assessed  the  price  of  the  land  pointed  out  to  them,  which 
was,  in  fact,  the  land  described  in  the  notice.  The  inquisition  recited  the  warrant,  but 
not  the  notice,  and  did  not  show  in  respect  of  what  land  the  price  was  assessed.  Held, 
first,  that  the  defendants,  by  the  above-mentioned  appointment,  were  themselves 
commissioners  under  the  Local  Act ;  and  that  the  notice  and  warrant  were  properly 
issued  in  their  names.  Secondly,  that  the  lords  of  the  manors,  in  appointing  the 
defendants  to  be  their  agents,  did  not  act  as  commissioners,  and  therefore  it  was  not 
necessary  that  they  should  have  made  the  declaration  required ;  and  that,  at  any 
nte,  the  omission  would  not  make  the  appointments  void.  Thirdly,  that  the  in(|ulsition 
was  not  void,  because  it  did  not  show  specifically  in  respect  of  what  land  the  price 
was  assessed ;  and  it  was  sufficient  that  in  fact  the  land  described  in  it  was  the  same 
IB  that  shown  to  the  jury.     Ostler  v.  Cooke,  xvL  108. 

rV.  Investment  of  Money ^  Costs,  Sfc. 

1.  Lands  of  vicarage  taken  by  railway  company — Reference  to  master  ditpensed  with* 
Land  belonging  to  a  vicarage  was  taken  by  a  railway  company,  and  the  purchase- 
money  paid  into  court  to  the  account  of  the  vicar.  On  a  petition  by  the  vicar, 
stating  an  agreement  to  purchase  land  particularly  mentioned  in  the  agreement,  and 
diat  the  title  had  been  approved  of  by  a  barrister,  and  that  tlic  title-deeds  had  been 
examined  and  found  correct ;  and  praying  for  a  conveyance  and  payment  of  the 
money  out  of  court,  without  a  reference  to  the  Master,  the  court  made  the  order. 
Ex  parte  The  Vicar  of  East  Dereham,  xiii.  131. 

2.  Lands  in  trust — Consols — Payment  of  dividends,  A  part  of  some  lands,  which 
had  been  vested  in  trustees,  under  the  Municipal  Corporations  Act,  was  taken  by  a 
railway  company,  and  the  purchase-money  was  paid  into  court.  Onler  made  for  the 
investment  in  consols,  and  the  payment  of  the  dividends  to  any  two  of  the  trustees 
for  the  time  being.    In  re  Collinses  Charity,  ^'c.  iii.  143. 

3.  Lands  of  persons  under  disability — Small  surplus  paid  to  tenant  for  life.  Where 
money  has  been  paid  into  court  in  respect  of  lands  taken  by  a  company  from  persons 
under  disability,  and,  with  the  exception  of  a  small  surplus,  has  been  afterwards  laid 
oat  in  the  purchase  of  lands  to  be  settled  to  the  same  uses,  if  such  surplus  is  under 
20/.  the  court  will  allow  it  to  be  paid  to  the  tenant  for  life,  but  not  otherwise.  In  re 
Bateman*s  Estate,  xiiL  138. 

4.  Purchase-money  and  costs,  incbuling  brokerage,  ordered  to  be  paid  to  petitioner. 
Where  the  purchase-money  for  lands  taken  by  a  railway  company  was  paid  into 
court  it  was  ordered,  upon  petition,  to  be  invested,  and  the  costs,  including  the 
brokerage  charged  by  the  accountant-general  and  all  reasonable  charges  incidental 
to  taking  said  land  and  investing  said  money,  to  be  paid  to  the  petitioner  by  the 
company.    In  re  BraUhwaite*s  Trust,  xxi.  20. 

5.  Lands  of  Eton  College,  Upon  the  petition  of  Eton  College  for  an  investment  in 
^  funds  of  the  purchase-money  of  land  bought  of  the  college  by  a  railway  company, 
knisiU/ici,  diat  the  company  was  liable  to  pay  the  costs  of  such  investment,  under 
^  Both  section  of  the  Lands  CUuses  Consolidation  Act  of  1845.  Eton  College,  ex 
fMi^L51. 

|ii  Application  to  court  for  investing  money.  Lands  having  been  taken  for  the 
of  a  nulway  company,  and  the  money  paid  into  conrt,  and  other  lands  being 
of»  to  be  ponhaaed  therewith,  and  to  be  settled  to  like  uses  as  the  former 
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lands,  it  was  held^  that  only  one  application  to  the  court  would  be  necessaiy  for 
carr^'ing  this  purpose ^nto  effect ;  and  that  the  draft  conveyance  approved  by  the 
conveyancing  counsel,  being  engrossed,  with  a  blank  for  the  date  and  other  particu- 
lars of  the  order,  the  court  would  make  one  order  directing  the  blank  to  be  filled  up 
and  the  contract  to  be  completed.    In  re  Caddick*8  Estatey  xvii.  82. 

7.  Death  of  petitioning  rector.  If,  on  the  death  of  the  rector  who  petitioned  for  an 
investment  of  the  money  arising  from  the  sale  of  rectory  lands,  the  new  rector  con- 
sents, the  proceedings  may  go  on — semble.    Ex  parte  The  Rector  of  Lea,  xiii.  167. 

8.  When  second  petition  necessary.  When  the  purchase-money  of  lands  taken  by  a 
railway  company  is  invested  in  other  lands  sold  in  a  suit  in  this  court,  a  second  peti- 
tion, intituled  in  the  cause,  becomes  necessary,  and  the  company  must  bear  the 
expenses  of  both  petitions.     Carpmael  v.  Projitt,  xxi.  121. 

9.  Interest  on  land  damages.  A  railway  company  took  possession  of  certain  lands, 
and  stipulated  to  pay  interest  on  the  purchase-money  from  the  delivery  of  the 
vendor's  abstract  dU  the  day  on  which  the  purchase  should  be  completed.  The  com- 
pany paid  the  money  into  the  Bank  of  England,  and  received  from  the  vendor  an 
account  for  interest  up  to  the  time  of  payment ;  and,  this  account  having  been  mislaid, 
another  was  sent  to  the  company  t^o  years  after,  at  their  request,  in  which  interest 
was  brought  down  to  the  latter  period.  No  application  had  been  made  by  the  vendor 
for  investment,  and  it  was  held^  that  the  interest  ceased  to  run  from  the  time  of  pay- 
ment into  the  banki  Costs  of  the  application  were  not  given  to  the  company,  on 
account  of  their  delay  in  paying  the  purchase-money.  Lewis  v.  The  South  Wales 
Railway  Co.  xv.  424. 

10.  Deposit  for  payment  of  land — Interest.  Money  was  paid  into  court  under  the 
69th  clause  of  the  Lands  Clauses  Consolidation  Act,  and  the  vendor  gave  notice  that  he 
should  claim  interest  till  the  completion  of  the  purchase.  The  purchaser  not  objecting 
till  a  year  after  notice,  interest  was  decreed.  Ex  parte  The  Earl  of  Hardwicke,  xii.  1S8. 

11.  Apportionment  of  costs  of  investment  A  corporation  asked  that  the  amount 
of  compensation  paid  into  court  by  a  railway  company  for  lands  taken  might  be 
invested,  together  with  other  moneys.  Held,  that  the  order  should  provide  for  the 
payment  of  costs,  according  to  the  Lands  Clauses  Consolidation  Act,  and  that  the 
corporation  should  pay  the  extra  costs,  by  reason  of  the  amount  invested.  King^s 
College,  ex  parte,  xix.  317. 

COMPOSITION  DEEDS. 

1.  Accession  to.  A  creditor  cannot  be  said  in  any  sense  to  have  acceded  to  the 
provisions  of  a  composition  deed,  unless  lie  has  put  himself  in  the  same  situation  with 
regard  to  the  debtor  as  if  he  had  actually  executed  the  deed.  Forbes  v.  Limond^ 
xxxi.  179. 

2.  Execution  of  by  registered  judgment  creditor — Release — Merger  of  debts.  If  s 
registered  judgment  creditor  execute  a  composition  deed  made  by  the  debtor,  the 
deed  containing  a  saving  clause  in  respect  of  any  subscribing  creditor's  lien,  or  other 
specific  charge  for  his  debt,  and  a  proviso  that  no  subscribing  creditor  shall  be  pre- 
vented from  suing  any  person  other  than  the  debtor,  hb  heirs,  ^.«  the  deed  is  to  be 
construed  according  to  the  intention  of  the  parties,  and,  therefore,  the  creditor's 
charge  is  not  released  by  his  execution  of  the  composition  deed ;  nor  is  the  debt 
merged  by  the  assignment  of  it  to  trustees  for  the  benefit  of  the  subscribing  creditors, 
and  it  retains  its  priority  over  subsequent  registered  debts  of  creditors  not  parties  to 
the  composition  deed ;  and  a  suit  may  be  maintained  by  one  creditor  in  behalf  of 
himself  and  other  creditors,  parties  to  the  deed.     Squire  v.  Ford,  v.  82. 

3.  Construction  of— Priority  of  debts.  By  a  deed  of  composition  with  creditors,  it 
was  provided  that  the  creditors  should  be  paid  out  of  the  property  ratably,  and 
without  preference,  and  that  any  creditor  holding  a  mortgage  security  might  be  paid 
the  amount  of  his  debt  and  interest    Held,  that  this  deed  did  not  render  the  simple 
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eoofnct  debts  Hpetiialt;,  and  tktt  bontl  creJiton  were  not  eotitlod  to  more  tlian  Uie 
penaltj  of  the  bond.     Cloiea  v.  Waltri,  xii.  326. 

4.  To  be  executed  be/ore  day  specified.  An  agreement  to  goarantee  a  conpo^tion 
to  all  the  creditors  of  a  third  person  who  should,  before  a  daj  speciGed,  sign  a  release 
to  tbe  debtor  of  their  respective  claims,  is  an  agreement  entered  into  with  such 
creditors  onl^  a"  actually  signed  before  that  day,  and  cannot  be  enforced  in  favor  of  \ 
creditor,  who,  in  consequence  of  a  miiuppvebenaion  by  both  psrties  of  their  respective 
rights,  £ulud  to  sign  the  rulease  before  the  day  specified.    Emmet  v.  DeickirsI,  viii.  S3. 

5.  ilisttpprehensioa  by  creditor — Specific  per/ormance,  A  creditor  who,  through 
Dusapprehension  of  his  rights  respecting  certain  securities,  fails  to  sign  the  Teloose 
within  the  spccifitMl  dme,  is  not  cndtled  to  a  bill  in  equity  for  specific  pcrfonaancfl 
of  the  agreement.     lb. 

6.  Within  itatule  offrauda.  Such  an  agreement,  being  an  agreement  to  pay  the 
debt  of  another,  is  within  the  4th  section  of  the  Statute  of  Frands,  and  cannot,  in  the 
absence  <^  fraud,  be  varied  by  a  subsequent  parol  agreement.    Ih. 

7.  Retervation  of  creditor' >  remediet  against  iureli/.  A  necessary  consequence  of  a 
Twervation  in  a  composition  deed  of  a  creditor's  remedies  against  a  surely,  is  the  con- 
tiouance  of  the  surety's  right  to  be  indemnified  by  the  principal  debtor,  and  this  right 
nil  not  be  held  to  be  abandoned  unless  a  contract  to  abindon  it  is  proved.  Thero- 
fcre,  where  one  of  the  creditors  who  acceded  to  a  composition  deed,  was  also  a  resid- 
nrj  legatee  of  a  surety  for  the  compounding  debtors  to  another  creditor,  and  one 
i£  the  compounding  debtors  happened  to  be  the  surety's  executor,  it  was  held,  that 
tbe  residuary  legatee's  acces^on  must  be  taken  lo  have  been  iu  respect  of  his  direct 
debt  only,  and  (Ud  not  preclude  him  from  insidting  on  tlie  surety's  estate  being  indem- 
nified by  the  debtors.     Clone  v.  Close,  xxvii,  535. 

8.  Uncertainty  of  antoant  of  claim — No  sum  set  affaiiul  creditor's  name.  R.,  con- 
Bgned  extensively  lo  G.  anil  Company  on  a  del  credere  commission.  In  1846,  the 
tflurs  of  R.  having  become  embarrassed,  it  was  agreed  that  they  should  be  wound 
ap  by  him  under  a  liced  of  inspectorship  and  license.  The  deed  recited  that  B.  was 
indebted  to  sundry  persons  in  tbe  sums  set  •ppositij  their  names  in  the  schedule,  and 
tlich  give  free  license  to  R.  lo  slay  in  England,  without  suit,  Sic.,  till  December,  1847, 
■nd  provided  for  payments  of  dividends  to  cre<litors,  "  ratably  upon  their  said  respec- 
lire  debts."  The  inspectors  were  to  have  power  to  retain  ratable  diviitendd  for 
CTcdilors  who  had  not  executed  the  deed.  G.  and  Company  esecutud  the  deed,  but 
tnlered  their  firm  in  the  schedule  as  creditors,  witliout  any  sum  opposite,  it  being 
impasdible,  as  they  stated  at  the  time,  to  esdmatc  what,  if  any,  loss  they  would  sustain 
npoD  the  goods  until  the  whole  had  been  sold.  Tbe  c'oim  of  the  plaintilf^,  (i.  and 
Company,  as  to  l,974i.  had  been  admitted  by  the  inspectors.  In  1S4G,  and  184T, 
dlridenda  were  paid  under  the  deed,  the  dividends  paid  to  G.  and  Company,  being 
ontj  npon  1,974/.  The  accounts  of  sales  of  gooJs  were  not  Snally  closed  till  tS49, 
vbeo  B.  owed  0.  and  Company,  upon  the  balance  of  that  account,  5,30M.,  upon 
■IJth  G.  and  Company  now  claimed  an  additional  dividend.  Held,  that  they  were 
wt  precludeil  from  so  doing  by  iieason  of  their  having  executed  the  deed  without  any 
tun  >puci6e<l  opposite  their  name.     Graham  v.  Actroyd,  xix.  654. 

9.  Fraudalent  slipulalion  by  one  creditor  for  preference — Counter  fraud.  To  an  action 
fct  goods  sold,  the  defendant  pleaded  a  release,  to  which  the  plaintiff  rejilied  that  the 
nteaie  was  obtained  by  fraud  of  the  defendants,  and  issue  was  joined  on  a  traverse  of 
'm  repUealion.  It  appeared  by  the  evidence  that  the  defendant,  being  indebted  to 
mnl  persons,  and,  amongst  others,  to  the  plaintiff,  proposed  a  composition  of  6i.  8d. 
>ttt  poond,  which  was  ^reed  to  by  the  majority  of  the  creditors  in  number;  but  the 
■tiff  tefnaed  to  concur  imless  he  was  paid  13s.  id.  in  the  pound  upon  part  of  the 
,  UljaiMl  the  other  part  was  paid  in  fnU.  Upon  receiving  notes  for  the  amount 
*VMd  upon,  and  tbe  pontiTe  asnirauce  of  the  defendants  that  no  other  creditor  than 
^■idf  WM  preferred,  nad  th«t  no  one  of  them  was  to  hare  aay  thing  beyond  the 


182  COMPOSITION  DEEDS — COMPROMISE— CONFLICT  OP  LAWS, 

6.^.  Sd.f  he  signed  a  release  for  his  whole  debt  The  assurance  of  the  defendants  that 
no  other  creditor  was  preferred  was  untrue,  as  there  was  no  doubt  but  that  thej  had 
preferred  other  persons  besides  the  plaintiff.  Held,  by  Wightman,  J.,  that  it  was  no 
answer  upon  this  issue  to  show  that  the  plaintiff  himself  had  also  contracted  for  a 
preference,  in  fraud,  not  of  the  defendants,  but  of  the  other  creditors,  and  that  the 
defendants  could  not  set  up  a  counter  fraud  by  them  and  the  plaintiff,  by  which  they 
colluded  to  deceive  other  persons,  as  an  anarer  to  a  charge  of  fraud  practised  by  the 
defendants  upon  the  plaintiff,  which  would  have  the  effect  of  depriving  him  of  part  of 
his  original  just  right  By  Coleridge,  J.,  and  Erie,  J.,  that  the  replication  was  not  proved, 
because  the  whole  stipulation  for  a  preference  being  a  fraud  on  the  part  of  the  plain« 
tiff  towards  other  creditors,  no  part  of  it  could  be  legally  relied  on  by  him  as  forming 
a  material  inducement  for  this  deed  ;  and  that  the  fact  of  the  plaintiff  having  obtained 
a  preference  for  himself,  not  vitiating  the  release  as  against  himself,  the  defendant 
having  also  given  a  preference  to  others,  was  no  fraud  upon  the  plsuntiff.  Mallalieu 
V.  Hodgson^  v.  279. 

COMPROMISE. 

1.  When  supported.  To  support  a  compromise,  it  is  sufficient  that  the  parties  enter- 
ing into  it  thought  at  the  time  that  there  was  a  honA  fide  question  between  theniy 
though  it  may  eventually  turn  out  that  there  was,  in  fact,  no  such  question.  Ex  parte 
Lucy ;  In  re  The  Midland  Union,  Sfc.  Railway  Co,  xxi.  199. 

2,  As  to  the  principles  applicable  to  family  compromises^  see  Smith  v.  Pincombej 
X.  50. 

CONFLICT  OF  LAWS. 

1.  Marriage  contract,  A  contract  of  marriage  made  in  London,  in  the  Scotch  fbnn, 
will  be  construed  in  England  according  to  the  law  of  Scotland.  The  domicile  of  the 
parties  must  determine  the  remedies  by  which  the  contract  must  be  carried  into  effect 
Duncan  v.  Cannan,  xxiii.  288. 

2.  Marriage  settlement,  A  husband  and  wife  who  have  made  a  marriage  settlement 
of  personal  estate  in  a  foreign  form,  must  be  taken  to  have  contracted  not  only  for  such 
powers  of  disposition  over  the  property  as  are  expressly  reserved,  but  also  for  all  snch 
as,  by  the  law  according  to  which  the  settlement  is  to  be  construed,  are  incident  to  the 
estates  crgated  by  it,  and  such  powers  are  not  lost  by  the  parties  atlerwards  becoming 
domiciled  in  a  country  by  the  law  of  which  those  powers  are  not  incident  to  the  estates. 
Duncan  v.  Cannan,  xxxi.  443. 

3.  Marriage  in  America — Sentence  pronounced  at  Rome — English  forum.  The 
status  of  parties,  domiciled  subjects  of,  and  married  in,  America,  was  held  not  to  be  so 
affected  by  a  sentence  pronounced  at,  and  founded  on  a  rule  of  law  peculiar  to  Rome, 
the  persons  being  then  resident  at  Rome,  and  going  subsequently  to  England,  that  an 
English  forum  would,  by  reason  of  such  sentence,  refuse  to  entertain  questions  luiang 
out  of  the  marriage  state  of  such  persons.     Connelly  v.  Connelly,  ii.  570. 

4.  Land  out  of  Jurisdiction — Equities,  Whether  the  court  will  enforce  against  de- 
fendants, having  in  their  hands  proceeds  of  the  sale  of  land  situated  out  of  the  jurisdic- 
tion, the  equities  to  which  such  proceeds  would  have  been  subject  if  the  land  had  been 
situated  within  the  jurisdiction,  depends  upon  the  question,  whether  the  contract  which 
is  sought  to  be  enforced  was  or  was  not,  by  the  lex  loci  ret  sitce,  capable  of  being  fulfilled. 
Waterhouse  v.  Stansfield,  xii.  206. 

6.  Proceeds  brought  within  jurisdiction.  The  rights  of  the  parties  interested  in  the 
proceeds  of  the  sale  of  land  situated  out  of  the  jurisdiction,  do  not  cease  to  be  goyemed 
by  the  lex  loci  rei  sitce  by  the  circumstance  of  such  proceeds  being  brought  in  specie 
within  the  jurisdiction.     lb. 

6.  Restraint  on  alienation.  A  law  permitting  alienation  of  land,  only  upon  the  terms 
of  the  proceeds  being  applied  in  a  particular  manner,  is  a  restraint  upon  alienation ;  and 
f^traints  upon  the  alienation  of  land  are  always  governed  by  the  iex  loci  ret  ntm^   /A. 
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7.  AppliettHon  of  proceeds  of  sale  governed  hy  lex  loci  rei  sUce.  The  lex  loci  ret 
ritm  must  govern  the  application  of  the  proceeds  of  the  sale  of  the  estate,  just  as  much 
as  of  the  estate  itself.     Waterhouse  y.  Stansfeldj  xiii.  465. 

8.  Restraint  on  alienation  by  foreign  law.  When  the  law  of  a  foreign  country  places 
a  restraint  upon  the  alienation  of  property,  a  contract  here  respecting  that  property  can- 
not be  enforced  against  the  foreign  law.    lb. 

9.  Parol  agreement  made  in  foreign  country.  An  action  cannot  be  maintained  in 
England  on  a  parol  agreement  which  is  not  to  be  performed  within  a  year,  although 
made  in  France,  and  valid  and  enforceable  there.    Lerotix  y.  Brown^  xiv.  247. 

CONSANGUINITY. 

Nephew  and  niece — Half-blood.  Under  a  decree  directing  an  inquiry  to  ascertain 
the  nephews  and  nieces  of  a  testator,  nephews  and  nieces  of  the  half  blood  will  be 
indudcMi  with  those  of  the  whole  blood.     Grieves  y.  Raroley^  xxi.  810. 

CONSISTORY  COURT. 
As  to  the  constittUion  of  the  Consistory  Court,  see  Rawlinson  v.  Medwin,  xtL  285. 

CONSPIRACY. 

1.  To  violate  act  of  parliament,  indictment  for.  In  an  indictment  for  a  conspiracy 
to  violate  an  act  of  parliament  charging  the  acts  prohibited  by  the  statute  as  the  means 
by  which  the  conspiracy  is  to  be  effected,  it  is  not  necessary  to  allege  those  acts  as 
specifically  as  in  a  conviction  under  the  statute.     Regina  v.  Rowlands,  ix.  287. 

2.  To  injure  tradesman.  In  conspiracy  to  injure  a  tradesman  in  his  trade,  under 
the  6  Gea  IV.  c.  129,  it  is  sufficient  to  allege  that  the  defendants  conspired,  &c.,  by 
**  molesting,**  "  using  thre^its,"  "  intimidating,"  and  "  intoxicating  "  workmen  hired  by 
the  tradesman  in  order  to  force  them  to  depart  from  their  work;. and,  also,  that  they 
conspired,  &c.,  to  "molest**  and  "obstruct**  the  tradesman  and  his  workmen,  with  the 
flune  object,  and  in  order  to  force  him  to  make  an  alteration  in  the  mode  of  carrying 
on  his  trade,  the  wonls  used  being  those  employed  in  the  statute,  and  it  not  being 
necessary  to  set  out  the  means  of  molestation,  intimidation,  &c.,  more  specifically.     lb. 

S.  Coants  framed  upon  the  4  CJeo.  IV.  c.  84,  charged  that  the  defendants  conspired, 
&C-,  by  "  molesting  "  and  "  obstructing  **  and  by  "  using  threats  and  intimidation  **  to 
obstruct  such  workmen  as  might  be  willing  to  be  hired  by  the  tradesman  to  prevent 
them  from  luring  themselves  to  him ;  held  sufficient.     lb, 

4.  Other  counts  charged  the  dcfen<lants  with  conspiring  to  intimidate,  prejudice,  and 
oppress  A  B  in  his  trade,  and  to  prevent  his  workmen  from  continuing  to  work  for 
him ;  and  with  conspiring  by  divers  subtle  means  and  devices  and  wicked  acts  and 
practices  to  injure  and  oppress  A  B  in  his  trade,  and  to  induce  his  workmen  to  leave 
their  hiring  before  the  period  of  their  agreement  was  completed ;  and  with  conspiring 
to  intimidate,  prejudice,  and  oppress  A  B  in  his  trade,  and  to  entice  and  seduce  away 
bis  workmen  from  their  employment,  and  thereby  to  injure  and  oppress  the  said  A  B 
in  his  trade.     Qucere,  whether  they  were  not  too  vague.    lb. 

5.  To  induce  sale  at  reduced  price.  An  indictment  alleged  that  S.  sold  B.  a  mare 
for  39/. ;  that  while  the  price  was  unpaid,  B.  and  C.  conspired  by  false  and  fraudulent 
representations  made  to  S.  that  the  mare  was  unsound,  and  that  B.  had  sold  her  for 
Vi^  to  induce  S.  to  accept  27/.  instead  of  the  agrecd-on  price  of  39/.,  and  thereby  to 
Mitid  S.  of  12^  Held,  that  the  indictment  was  good,  and  that,  being  supported  by 
fm£  of  the  &cts  aUeged,  it  warranted  a  conviction.    Regina  v.  Carlisle,  xxv.  577. 

CONSTABLE, 

lonely  io  execute  dietreu  warrants,  powerg  of    Where  a  party  iras  appointed  by 
no.  bkpI  dio.  12 
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the  police  commissioners,  under  the  2  &  3  Vict  c.  47,  a  constable  to  keep  the  peace, 
on  the  written  requisition  of  certain  church-wardens,  stating  that  additional  persons 
were  required  for  the  purpose  of  executing  distress  warrants  to  recover  rates,  it  was 
held^  that  the  appointment  of  the  party  as  constable  made  him  a  constabje  for  all  pur- 
poses, and  that  the  requisition  of  the  church-wardens  need  not  show  on  the  face  of  it 
the  necessity  for  his  appointment  Allen  v.  Preece^  xxviii.  449. 
As  to  action  against  constable,  see  Mellor  v.  Leather,  xviii.  280. 

CONTEMPT. 

1.  Of  court  of  admiralty — Attachment  for.  It  is  a  contempt  of  court  for  which  an 
attachment  may  issue,  for  the  master  of  a  vessel  forcibly  to  eject  a  person  who  is 
in  possession  of  the  ship  under  a  warrant  from  court.     The  Bure,  i.  676. 

2.  By  marrying  ward  of  court.  By  marrying  a  ward  of  court,  without  the  sanction 
of  the  court,  the  husband  commits  a  contempt  by  which  the  court  acquires  a  jurisdic- 
tion over  the  husband  and  wife  by  which  it  may  decline  to  part  with  the  capital  of  a 
fund  belonging  to  the  wife.    Martin  v.  Foster,  xxxi.  379. 

3.  Attachment  for,  against  partners — Breach  of  judge* s  order.  An  attachment  foi 
disobedience  of  a  judge's  order  cannot  issue  against  two  partners,  unless  each  has 
been  served  with  the  order.    Ex  parte  Willand,  xx.  293. 

4.  By  bailiff,  in  carrying  away  goods,  A  bailiff  went  to  the  premises  of  a  defendant, 
and  seized  the  goods  there  under  a  ft.  fa.  The  goods  were  in  possession  of  a  ckdmant, 
who  had  advertised  them  for  sale  on  the  following  day.  The  sheriff  thereupon 
obtained  an  interpleader  summons,  and  served  it  upon  the  claimant  before  the  sale. 
The  claimant  nevertheless  proceeded  with  the  sale,  and  the  goods  were  removed  by 
his  direction,  notwithstanding  the  opposition  of  the  sheriff's  officers ;  on  the  following 
day,  the  interpleader  summons  was  heard  and  dismissed,  on  the  ground  that  the  goods 
were  not  in  the  sheriff's  possession.  The  claimant  was,  in  fact,  entitled  to  the  goods 
under  a  bill  of  sale.  On  motion  for  an  attachment  against  the  claimant  for  a  contempt 
of  court  in  carr}nrig  away  the  goods,  it  was  held,  that  he  was  justified  in  so  doing,  the 
goods  being  his  property,  although  the  interpleader  summons  was  not  disposed  of. 
Day  v.  Carr,  xvi.  578. 

CONTRACT. 

I.   MAKING  THE   AGREEMENT. 
II.    IMPLIED    CONTRACTS. 

III.  CONSIDERATION. 

IV.  CONDITIONS   PRECEDENT,   CONCURRENT,   &G- 
V.   ILLEGALITY  OF   CONTRACTS. 

VI.   VALIDITY   OF   CONTRACTS. 
VIL    RESCISSION,  &C.,   OF   CONTRACTS. 
VIII.   PRINCIPLES    OF   CONTRACTS. 
IX.    CONSTRUCTION   OF  PARTICULAR  CONTRACTS. 

L  IdaMng  the  Agreement, 

1.  Letters — Contract  to  buy — Specific  performance.  A  party  directed  his  agent  to 
buy  a  lease  of  a  house  for  3,200/.,  and  sign  an  agreement  This  agent  wrote  to  the 
agent  of  the  owner,  offering  3,200/.  The  owner  wrote  across  the  last-mentioned 
letter :  **  I  agree  to  sell  my  house  Upon  these  terms ; "  auu  thereupon  the  agent  of  the 
owner  wrote  to  the  agent  of  the  other  party :  "  my  employer  will  take  your  offer ; " 
and  added,  "  make  an  appointment  to  meet  to  draw  the  agreements."  The  day  fol- 
lowing, the  agent  of  the  purchaser  said  that  his  employer  had  closed  on  another 
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liooae.    Hdrly  that  the  letters  constituted  a  contract  to  buy,  and  specific  performance 
Tras  decreed,  with  costs.     Cowley  v.  WcUts^  xvii.  147. 

2.  Entry  of  contract  in  broker's  look — Variance  between  bought  and  sold  notes. 
Where  there  is  an  entry  of  the  contract  between  buyer  and  seller,  by  a  broker  acting 
for  both  pardes,  in  his  book,  signed  by  him,  that  entry  is  the  binding  contract  between 
the  parties,  and  a  mistake  made  by  him  when  sending  them  a  copy  of  it,  in  the  shape 
of  a  bought  or  sold  note,  will  not  affect  its  validity.  And  where  the  broker  omits  to 
enter  and. sign  any  contract  in  his  book,  and  sends  bought  and  sold  notes  to  the  buyer 
and  seller  respectively,  if  these  agree  they  constitute  a  binding  contract ;  but  if  there 
be  any  material  variance  between  them,  they  are  both  nullities,  and  there  is  no  bind- 
ing contract.     Sivewriyht  v.  Archibald^  vi.  286. 

8.  Mere  proposal.  Certain  guardians  of  the  poor  issued  an  advertisement,  stating 
that  they  would  receive  tenders  for  the  supply  of  the  workhouse  with  meat  for  three 
months,  from  thirty  to  fifty  stone  (setting*  out  the  description  of  meat) ;  that  scaled 
tenders  were  to  be  forwarded  to  Ihe  clerk,  and  that  all  contractors  would  have  to  sign 
a  written  contract  afler  acceptance  of  tender.  The  defendant  wrote  to  the  plain tifis 
as  follows :  "  I  propose  to  supply  your  house  with  meat  according  to  advertisement 
for  the  ensuing  three  months  at  6c/.  per  pound."  The  defendant's  proposal  was 
accepted,  and  he  was  informed  that  he  was  appointed  butcher,  upon  which  he  imme- 
diately decliued  the  appointment  Held^  that  the  transaction  amounted  merely  to  a  pro- 
posal for  a  contract,  and  tliat  there  was  no  binding  contract  until  a  written  agreement 
had  been  signed.  The  Governor^  Sfc.  of  the  Poor  of  Kingston-upon-HuU  v.  Fetch, 
zxviii.  ^70. 

4.  Letters  not  amounting  to  contract — Conditional  settlement,    A  party  desirous  of  a 
cert^n  marriage,  to  which  opposition  was  made,  unless  a  certain  amount  of  property 
should  be  settled  on  the  intended  wife,  of  which  amount  the  party  was  not  possessed, 
wrote  to  a  rich  uncle  relative  to  the  matter,  who  replied  to  that  and  to  a  subsequent 
communication  from  the  trustees  or  guardians  of  the  lady  to  the  same  effect,  that  he 
had  made  his  will  giving  certain  estates  to  his  nephew,  which  were  considerable,  and 
he  was  confident  that  he  should  not  alter  the  will  to  the  nephew's  disadvantage  ;  that 
the  said  estates  would  fall  to  the  nephew  on  his  (the  uncle's)  death,  unless  some  un- 
foreseen occurrence  should  take  place ;  but  refusing  to  make  any  settlement  whatever 
in  his  lifetime.   The  marriage  afterwards  took  place,  the  nephew  executing  a  conditional 
settlement  of  the  said  estates,  the  uncle  subsequently  signing  the  setdement  as  one  of  the 
trustees  thereof,  but  not  otherwise.    The  devise  being  subsequently  revoked,  and  the 
nephew  having  filed  a  bill  to  compel  the  trustees  under  the  uncle's  will  to  convey  to 
him  ssud  estates,  it  was  held  that  the  letters  written  by  the  uncle  did  not  amount  to  a 
contract,  and  the  bill  could  not  be  sustained.    MaunseU  v.  White,  xxxi.  1. 

5.  Letter  not  amounting  to  contract — Promise  to  leave  money  by  will,     A  father 

m  India  wrote  to  the  guardian  of  his  daughter  in  England,  saying:   "You  may 

assure  the  young  genUeman  she  may  choose  that  on  his  marriage  with  her  he  shall 

bavc  a  given  sum ;  nor  will  that  be  all ;  she  shall  be  noticed  in  my  will,  but  to  >vhat 

amount  I  cannot  say."    He  had  previously  made  a  will  giving  the  daughter  a  large  sum  ; 

afterwards  he  made  a  second  will  overlooking  the  daughter.     B.  made  marriage  ])ro- 

posals  to  her,  was  informed  of  the  letter  to  the  guardian,  and  they  were  soon  married. 

After  the  death  of  the  father  the  daughter  filed  a  bill,  insisting  that  the  father  had 

agreed  to  settle  upon  her  the  sum  mentioned  in  the  first  will ;  but  it  was  held  that  tiie 

general  words  of  the  letter  did  not  amount  to  a  contract,  and  it  was  not  clearly 

proved  that  the  parties  married  solely  on  the  faith  of  the  representations  there  made. 

Moorkouse  v.  Colvin,  ix.  136. 

€.  To  pay  legacy,  R.,  one  of  B.'s  sons,  being  about  to  bo  married  to  the  daughter 
^  C^  B.  represented  to  R.  and  C.,  that  It's  legacy  would  be  paid,  although  he  coukl 
not  claim  immediate  payment  On  the  faith  of  these  representations  a  settlement 
^  executed,  by  which  JEL  agreed  to  pay  part  of  the  legacy  to  the  trustees  of  the 
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settlement,  and  0.  made  certain  provisions  for  his  daughter  and  the  children  of  the 
marriatrc,  which  was  shortly  afler  solemnized.  Heldj  that  B.  was  hound  to  make  good 
his  representations  that  the  legacy  would  be  paid,  and  that  the  trustees  of  the  settle- 
ment and  R.  were  therefore  entitled  to  stand  as  creditors  ac;ainst  B.'s  estate  for  the 
settled  and  unsettled  parts  of  the  legacy  respectively.    Ilutton  v.  liosseter^  xxxi.  531. 

7.  No  precise  words  necessary  to.  No  precise  words  are  necessary  to  constitute  a 
covenant,  but  it  is  not  sufficient  that  it  appears  that  the  parties  contemplated  that  a 
certain  thing  might  be  done ;  but  there  must  be  an  implication  of  an  absolute  agree- 
ment that  it  shall  be  done.    James  v.  Cochrane^  xiL  537. 

8.  Bought  and  sold  notes,  A  broker  acting  for  A,  contracted  verbally  to  buy  hemp 
of  B,  and  sent  him  a  note  stating  the  terms ;  B  sent  back  another  note,  stating  terms 
materially  different.  In  a  suit  against  B  for  non-delivery,  treating  the  note  signed  by 
him  as  the  contract,  his  liability  was  held  to  depend  on  the  fact  whether  both  parties 
intended  that  note  as  the  contract,  when  he  would  be  liable ;  or  whether  B  intended 
to  be  bound  only  in  case  A  should  sign  a  note  to  bind  himself  as  buyer.  Moore  y. 
Campbell,  xxvi.  522. 

9.  Made  hy  letters — Assignees  of  bankrupt — Agency.  The  assignees  of  a  bankrupt, 
being  about  to  sell  property  seized  by  them,  were  notified  by  the  plaintiff  of  his  claim 
to  a  portion  of  the  property  under  a  bill  of  sale,  whereupon  the  defendants,  the  attor- 
neys of  the  assignees,  informed  the  plaintiff's  attorney,  by  letter,  that  in  considera- 
tion of  the  plaintiff  aHsenting  to  the  sale,  they,  on  behalf  of  the  assignees,  consented 
that  the  net  proceeds  of  the  effects  included  in  the  bill  of  sale  should  be  paid  to  the 
plaintiff  to  the  extent  of  the  balance  due  for  principal  and  interest  This  letter  was 
written  by  the  authority  of  the  trade  assignee,  who  managed  the  sale  of  the  bankrupt's 
effects,  but  without  the  authonty  of  the  official  assignee.  The  next  day  the  plaintiff's 
attorney  answered  the  letter,  saying:  "that  in  compliance  with  the  undertaking 
given  by  you  herein,"  he,  on  behalf  of  the  plaintiff,  consented  to  the  sale.  Af^er  the 
sale  the  defendants  again  wrote  to  plaintiff's  attorney,  referring  to  their  former  letter, 
and  stating  that,  unless  informed  within  two  days  of  the  course  the  plaintiff  intended 
to  pursue,  they  should  consider  themselves  absolved  from  their  promise,  and  contest 
the  validity  of  the  bill  of  sale.  Held^  that  the  first  two  letters  constituted  a  complete 
contract ;  that  the  last  letter  could  not  be  looked  to  in  construing  the  contract ;  and 
that  upon  the  face  of  the  contract  it  appeared  that  the  defendants  contracted  merely 
as  agents.    Lewis  v.  Nicholson^  xii.  430. 

II.  Implied  Contracts. 

1.  Representation.  Where  a  person  makes  a  representation  of  what  he  says  he  has 
done,  or  of  some  independent  fact,  and  makes  that  repi-esentation  under  circumstances 
which  he  must  know  will  be  laid  before  other  persons  who  are  to  act  on  the  faith  of 
his  representation  being  true,  and  who  do  act  on  it,  equity  will  bind  him  by  such 
representation,  treating  it  as  a  contract  But  where  there  is  no  representation  of  fact, 
but  only  of  intention,  or  that  a  state  of  facts  will  probably  exist,  there  is  no  contract 
Maunsell  v.  White,  xxxi.  1 ;  Jorden  v.  Money,  xxxi.  20 ;  Hutton  v.  Rosseter,  xxxi.  531. 

2.  A  party  who,  by  representations,  has  induced  another  to  enter  into  irrevocable 
engagements,  must  be  restrained  from  taking  proceedings  to  enforce  obligations  and 
promises,  the  abandonment  of  all  intention  to  enforce  which  was  the  subject  of  those 
representations.     Money  v.  Jorden,  xiii.  245. 

3.  When  implied  from  silence  or  acquiescence.  A  party  who  stands  by  and  remains 
silent  can  give  to  others  rights  against  him  in  the  same  way  as  if  he  had  been  active 
in  making  representation,  only  where  it  is  his  duty  not  to  be  silent  or  where  he  might 
reasonably  infer  that  such  silence  would  be  taken  by  others  as  sanctioning  a  particiilar 
course  of  conduct    See  Pelly  v.  Wathen,  ix.  65. 

4.  To  pay  witness  summoned.    There  is  an  implied  contract  on  the  |Mirt  of  a  person 
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wbo  summons  a  witness  to  attend  a  trial,  to  pay  the  expenses  of  the  witness.    Pell  y. 
Daubne^j  i.  450. 

III.   Consideration. 

1.  Agreement  to  do  a  legal  and  moral  act  a  good  consideration.  Wherever  a  man 
may  do  an  act  without  a  breach  of  any  legal  or  moral  obligation,  that  act  may  be  a 
Talid  consideration  for  a  promise  to  pay  money  to  him.  Per  Lord  Campbell,  C.  J., 
HttU  V.  Dyson ^  x.  424. 

2.  Promise  of  marriage — Remaining  unmarried.  In  an  action  for  breach  of  promise 
of  marriage,  the  declaration  alleged,  that  in  consideration  that  tlie  plaintiff  had  prom- 
ised to  marry  the  defendant,  the  defendant  promised  to  marry  her ;  that  the  plaintiff 
continued  and  still  is  unmarried,  and,  until  the  discovery  of  the  defendant's  marriage, 
was  ready  and  willing  to  marry  him ;  that  after  the  defendant's  promise,  the  plaintiff 
discovered  that  the  defendant  was  and  still  is  married,  and  that  the  plaintiff  had  not 
at  the  time  of  the  defendant's  promise  any  notice  of  the  defendant's  then  marriage. 
HeM^  that  the  declaration  was  good,  and  that  the  plaintiff's  remaining  unmarried  was 
a  sufficient  consideration  for  the  defendant's  promise  to  many  her.  MUlward  v.  Little^' 
wood,  i.  408. 

S.  Agreement  to  employ  another,  W.  agreed  in  writing  with  G.  that,  in  consideration 
of  8/.  lent  him  by  G.  and  of  wages  to  be  paid,  he  would  work  for  G.  for  twelve  months. 
G.  agreed  to  pay  him  every  Saturday  such  wages  as  the  articles  made  by  him  would 
imount  to  at  tlio  usual  rates.  After  twelve  months  either  party  might  terminate  the 
service  by  three  months'  notice.  G.  was  to  deduct  10s.  per  week  till  the  31,  were  paid. 
Heldj  that  the  agreement  bound  G.  to  employ  W.  during  the  period  mentioned  in  it ; 
that  there  was,  therefore,  a  good  consideration  for  W.  to  serve  G. ;  and  the  agreement 
was  valid.     Regina  v.  Welch,  xx.  82. 

4.  Agreement  to  discharge  liability  on  proimssory  note,  A  plea  to  an  action  on  a 
promissory  note  given  by  the  defendant  to  his  father,  that  the  Other's  property  having 
been  une([ually  divided,  he,  the  defendant,  had  complained  thereof  to  his  father ;  and 
it  was  between  them  agreed,  that  the  son  should  make  no  more  complaints  and  that 
the  father  should  discharge  him  from  liability  on  the  note,  is  bad,  there  being  no 
consideration  for  the  promise  by  the  father.     White  v.  Bluett,  xxiv.  434. 

5.  Substitution  of  separate  for  joint  liability.  The  acceptance  by  a  creditor  of  the 
separate  liability  of  one  of  several  persons  jointly  liable  is  a  sufficient  consideration 
for  the  discharge  of  the  others  from  their  joint  liability.    Lyth  y.  Ault,  xi.  580. 

6.  Charge  upon  estates  to  secure  money  borrowed,  A  charge  created  by  C.  S.  upon 
his  estates  to  secure  the  payment  of  a  sum  of  money  borrowed  for  S.  H.  S.  is  a  good 
coosideration,  not  only  for  a  collateral  charge  upon  the  estates  of  S.  H.  S.  to  indemnify 
C.  S.  and  his  estate  from  the  pa}'ment  of  the  money  borrowed,  but  also  for  a  settle- 
ment of  the  S.  estates  upon  his  family.    Ford  v.  Stuart,  xi.  166. 

7.  Agreement  to  pay  interest  due  by  mercantile  usage.    In  an  action  by  executors,  the 

defendant  pleaded  that  no  interest  was  due  to  the  plaintiff's  testator,  but  that  after- 

irards  it  was  agreed  between  the  parties  that  the  defendant  should  pay  interest,  and 

should  not  be  required  to  pay  the  principal  until  after  six  months'  notice  given  by  the 

testator.    It  was  proved  by  a  balance  of  accounts  stated  by  the  testator  and  sent  by 

hhn  to  the  defendant,  that  interest  was  not  payable  for  a  year  which  had  elapsed  long 

before  the  making  of  the  last  agreement  pleaded,  and  that  by  mercantile  usage  the 

testator  was  entitled  to  interest  after  the  year.    Hence  there  was  no  consideration  for 

the  agreement,  and  it  was  held  that  the  plea  was  not  supported.     Orme  v.  Galloway, 

3Ddv.  521. 

8.  Past  consideration.    Declaration  stated  that  heretofore,  to  wit,  &c.,  in  consideration 
that  the  plaintiff,  through  placing  confidence  in  the  defendants  that  they  were  acdng 
^riy  by  the  plaintiff  in  recommending  the  plaintiff  to  purchase  of  the  defendants  on 
reeommendatton  211  pockets  of  hops  at  68s.  the  cwt,  the  defendants  promised 
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the  plaintiff  that  they  were  not  then  abusing  the  said  confidence  of  the  plaintiff,  in 
recommending  the  purchase  at  the  said  price ;  that  the  plaintiff,  relying  on  the  said 
promise,  did  then,  to  wit,  &c.,  through  placing  confidence  in  the  defendants  that  they 
were  at  the  time  of  the  said  promise  acting  fairly  by  the  plaintiff  in  then  reoommend- 
ing  him  to  purchase  at  the  said  price,  purchase  of  the  defendants  on  their  recom- 
mendation at  the  said  price.  The  declaration  then  alleged  that  the  defendants  broke 
their  said  promise  in  this,  that,  at  the  time  of  making  it,  they  were  abusing  the  plain- 
tiff's confidence  in  this,  that  at  the  time  of  their  said  reconmiendation  the  hops  were 
worth  only  50^.  the  cwt,  as  the  defendants  then  well  knew,  by  means  whereof  the 
plaintiff  had  sustained  damage,  &c.  Heldy  that  the  consideration  could  not  be  regarded 
as  a  past  one,  and  that  the  declaration  was  good.     West  t.  Jackson,  iv.  208. 

9.  Inadequacy  of  consideration.  Inadequacy  of  value,  though  it  is  not  by  itself  a 
sufficient  ground  for  avoiding  a  sale,  is  yet  of  great  weight  when  coupled  with  circum- 
stances of  oppression.     Cockell  v.  Taylor j  xv.  101. 

10.  Forbearance  to  sue,  good  consideration  for.  Sembley  that  a  promissory  note  for  a 
portion  of  a  debt  is,  although  part  payment  is  not,  a  good  consideration  for  a  contract 
not  to  sue  for  the  remainder  during  a  limited  p)eriod.    Moss  v.  Bainbrigge,  xxxi.  565. 

11.  Promise  to  do' what  party  is  legally  bound  to  do,  A  promise  to  do  that  which  the 
promisor  is  already  legally  bound  to  do,  is  not  a  good  consideration  for  a  contract 
Crowhurst  v.  Laverack,  xvi.  497.     See,  also,  American  cases  in  note. 

1 2.  Forbearance  to  sue — Promise  to  pay  existing  debt  inoperative  without  consideration. 
The  first  count  of  a  declaration  was  debt  for  chattels ;  the  third  trover ;  the  fourth 
detinue ;  the  fifth  that,  at  the  time  of  the  writing  the  letter  therein  mentioned,  the  plain- 
tiff's claims  in  the  first,  third,  and  fourth  counts  had  accrued,  that  the  defendant  ought 
to  have  paid  or  satisfied  them,  and  had  been  requested  to  do  so,  and  that  the  defendant 
had  requei«tcd  the  plaintiff  to  give  him  time  for  payment  or  satisfiiction,  which  the 
plaintiff  had  done ;  and  that  the  defendant,  being  unable  to  pay,  and  to  obtain  fur^er 
time,  wrote  to  the  plaintiff  a  letter.  The  letter  was  then  set  out  with  innuendoes, 
as  follows :  *^  That  I  have  wronged  you  in  not  having,  because  incapable,  repaid  or 
returned  that  which  you  lent  me,  (thereby  meaning  the  loan  in  the  first  count 
mentioned,)  it  were  useless  for  me  to  deny.  I  know  how  worthless  are  promises  of 
reparation,  how  wholly  disregarded  are  entreaties  for  indulgence,  (meaning  that  the 
defendant  did  then  entreat  for  indulgence  from  the  plaintiff  for  payment  or  sati^ 
&ctiou  of  the  said  claims,)  yet  I  will  say  that  the  most  anxious  endeavor  and  hope  of 
every  future  day  shall  be  to  prove  my  gratitude  in  the  only  way  in  which  the  world 
esteems  the  proof,  by  restoring  you  all  that  I  owe,"  (meaning  the  payment  or  satisfac- 
tion of  the  said  claims.)  Averment,  that,  in  pursuance  of  the  letter,  and  on  the  faith 
of  the  defendant's  promise  therein,  the  plaintiff,  at  the  defendant's  request,  gave  the 
defendant  further  time  for  payment,  &c.  Held,  on  demurrer  to  the  fifth  count,  that  it 
was  bad ;  for  that  the  letter  did  not  show  any  contract  of  forbearance  to  sue,  or  any 
consideration  on  which  to  found  a  fresh  promise  by  the  defendant  to  pay  claims  which 
he  was  already  liable  to  pay,  and  that,  the  original  consideration  being  exhausted  by 
the  promise  to  pay  implied  by  law,  any  subsequent  promise  was  without  consideration, 
and  afforded  no  foundation  for  a  new  action.  That  the  letter  did  not  contain  a 
promise  to  pay.    Deacon  v.  Cfridley,  xxviii.  345. 

rV.   Conditions  Precedency  Concurrent^  S^c. 

1.  Averment  of  conveyance  in  action  for  purchase-money.  If  the  defendant  has 
agreed  to  pay  certain  purchase-money  by  a  given  day,  and  that  then  the  plaintiff 
flhould  convey  to  him  certain  property,  it  is  the  defendant's  duty  to  pay  the  money  on 
that  day,  and  it  b  not  necessary  for  the  plaintiff  to  aver  a  conveyance,  in  an  action  of 
assumpsit  for  the  purchase-money.     Yates  v.  Gardiner,  v.  541. 

2.  Independent  agreements — Lease,     Certain  "articles  of  agreement"  signed  by 
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plaintllT  and  defendant,  and  which  were  held  by  the  court  to  amount  to  a  lease,  con- 
cluded thus :  **  That  no  abstract,  or  investigation  of  title  shall  be  required,  beyond 
evidence  of  the  seisin  and  possession  as  owner  by  the  plaintiff,  and  his  ancestors  for 
twenty-one  years  last  past;  that  the  defendant  shall  immediately  do  all  acts  necessary 
to  transfer  and  vest  the  said  shares  in  the  plaintiff."  Held^  that  the  agreement  by  the 
defendant  to  transfer  the  shares  was  independent  of  the  implied  agreement  by  the 
plaintiff  to  produce  evidence  of  seisin  and  possession  for  the  twenty-one  years ;  and 
that  the  production  of  such  evidence  was  therefore  not  a  condition  precedent  to  the 
plaintiff's  right  to  a  transfer  of  the  shares.    Stratton  v.  PeltU,  xxx.  479. 

3.  Independent  covenants  to  take  and  supply  coke.  Plaintiffs  by  deed  covenanted  to 
buy,  and  defendant  to  supply,  all  the  coke  used  by  plaintiffs,*  the  amount  to  be  600 
tons  per  week ;  if  plaintiffs  needed  more  coke,  they  engaged  to  take  the  same  from  the 
defendants,  and  if  the  consumption  should  be  materially  diminished,  the  company  was 
to  give  three  months'  notice  to  the  defendants.  Held,  that  the  covenant  by  the  com- 
pany to  take  all  it  required  was  not  a  condition  precedent  to  the  defendants'  liability 
to  supply,  but  that  the  covenants  were  independent.  The  Eastern  Counties  Railway 
Co.  V.  PhUipson,  xxx,  421. 

4.  Agreement  by  railway  company  to  carry  coals.  The  defendants,  a  railway  comr 
pany,  agreed  with  the  plaintiffs  to  carry  coals  from  U.  to  K.  and  to  find  wagons,  the 
Y.  and  B.  Company  undertaking  to  haul  the  wagons  to  and  fro  between  U.  and  Y., 
and  the  contract  was  founded  on  the  basis  that  there  should  be  no  unreasonable  deten- 
tion of  wagons,  whether  empty  or  full,  between  Y.  and  U.  Held^  that  the  neglect  and 
refusal  by  the  Y.  and  B.  Company  to  haul  between  U.  and  Y.  was  an  answer  to  an 
action  by  the  plaintiff  against  the  defendants  for  neglecting  and  refusing  to  carry  from 
U.  to  K.     Jonassohn  v.  The  Great  Northern  Railway  Co,  xxviiL  481. 

5.  Right  to  determine  lease,  A  lease  containing  many  covenants  on  the  part  of  the 
leasee,  some  of  little  importance  and  very  difficult  to  fulfil,  provided  that  if  the  lessees 
ihould  desire  to  quit  the  premises  at  any  one  of  certain  periods  during  the  time,  and 
■hoold  give  notice  thereof  in  writing,  then  ^^  all  arrears  of  rent  being  paid,  and  all  and 
singular  the  covenants  and  agreements  on  the  part  of  the  said  lessees  having  been 
duly  observed  and  p)erformed,''  the  lease  should  be  void,  &c.,  but  without  prejudice  to 
either  party's  claim  for  damages  for  a  breach  of  any  covenant.  The  peribrmance  of 
all  the  covenants  by  the  lessees  was  heltl  to  be  a  condition  precedent  to  their  right  to 

.  determine  the  lease.     Grey  v.  Friar j  xxvi.  27. 

6.  Lease — Agreement  to  supply  coal.  By  an  agreement  between  A  and  B  it  was 
provided  that  A  should  grant  to  B  a  lease  of  a  certain  manufacturing  establishment 
for  twelve  years,  B  to  purchase  all  his  coal  for  the  establishment  irom  A ;  A  not  to 
be  liable  to  supply  more  than  500  tons  of  coal  a  week.  In  an  action  brought  by  B 
against  A  for  not  supplying  the  coal,  it  was  held  that  the  granting  a  lease  by  A  was 
not  a  condition  precedent  to  his  obligation  to  supply  coal.  Wood  v.  The  Governor 
said  Company  of  Copper  Miners,  xxvi.  343. 

7.  Agreement  to  take  wool  in  vessel,  declaring  name,    A  contract  was  made  by 

wluch  the  plaintiffs  agreed  to  bring bales  of  wool  from  Odessa,  declaring  the 

name  of  the  vessel,  as  soon  as  the  wool  was  shipped,  to  the  defendants,  who  agreed  to 
Imy  the  wool  at  so  much  per  pound.  The  name  of  the  vessel  was  not  announced  to 
the  defendants  till  some  time  ai\er  she  had  sailed,  and  on  her  arrival  they  refused  the 
vool  Held,  that  the  declaring  the  vessel's  name  was  a  condition  precedent,  and 
therefore  the  defendants  were  not  bound.     Graves  v.  Legg,  xxv.  552. 

8.  Agreement  to  take  coke  satisfactory  to  inspecting  officer — Pleading,  Where  by  a 
contract,  the  plaintiffs  agreed  that  they  would,  during  a  certain  term,  supply  to  the 
defendants  all  the  coke  they  should  require,  said  coke  to  be  of  the  best  quality,  and 
to  the  satisfaction  of  the  inspecting  officer  of  the  defendants'  company ;  the  defendants 
having  refused  during  said  term  to  accept  said  coke,  in  an  action  for  a  breach  of  the 
MiUiict,  it  was  hM^  that  according  to  the  true  construction  of  the  agreement,  it  was  a 
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condition  precedent  to  the  right  of  the  plaintiffs  to  insist  upon  Ihe  defendants'  accept- 
ance of  the  coke,  that  it  should  be  to  the  satisfaction  of  their  inspecting  officer ;  and 
consequently  that  the  declaration,  which  omitted  that  allegation,  was  bad  in  substance. 
Grafton  v.  The  Easiem  Counties  Railway  Co.  xxii.  557. 

9.  Work  to  he  done  to  sath/action  of  architect — Pleading.  By  a  building  contract 
the  works  were  to  be  executed  to  the  satisfaction  of  the  architect,  additions  not  to  be 
executed  without  his  orders  and  the  value  to  be  ascertained  by  him ;  the  averment  in 
the  declaration  was  that  the  architect  required  additions  to '  the  work,  which  were 
executed  by  the  plaintiff*;  and  that  all  things  had  happened  to  entitle  him  to  have  the 
values  and  amounts  ascertained,  but  that  the  architect  did  not  ascertiun  the  same,  and 
that  the  balance  of  the  whole  account  was  unpaid.  Plea,  that  all  things  necessary  to 
entitle  the  plaintiff*  to  have  the  values  and  amounts  ascertained,  had  not  happened, 
because  the  certificate  of  the  architect  that  the  works  had  been  completed  to  his 
satisfaction,  had  not  been  obtained.  On  demurrer,  it  was  held,  1.  That  the  satisfaction 
of  the  architect  was  a  condition  precedent  to  entitle  the  plaintiff,  to  have  the  amounts 
and  values  of  the  extra  work  ascertained.  2.  That  the  declaration  was  bad,  for  not 
alleging  that  the  certificate  of  satisfaction  had  been  obtained,  unless  the  general  aver- 
ment was  sufficient  for  that  purpose ;  and  if  it  were,  8.  That  the  plea  was  a  good 
answer  to  the  action.     Glenn  v.  Leith,  xxii.  489. 

10.  Building  contract — Certificate  of  surveyor  a  condition  precedent  to  payment — 
Pleading.  A  building  contract  between  A  and  B  contained  a  proviso  that  the  pay- 
ments to  be  made  by  B  should  only  be  due  provided  the  certificate  of  the  surveyor 
of  B,  for  the  time  being,  should  first  be  obtained.  A  having  sued  in  indebitatus 
assumpsit  for  the  balance  alleged  to  be  due,  it  was  held,  that  under  the  general  issue, 
the  absence  of  the  certificate  was  a  good  answer  to  the  action,  and  that  the  plaintiff 
was  not  at  liberty  to  show  that  it  was  withheld  fraudulently  and  in  collusion  with  the 
defendant     Milner  v.  Field,  i.  531. 

11.  Condition,  neither  precedent  nor  concurrent.  A  lease  contained  a  covenant  by 
the  lessor  to  do  certain  work,  and  at  the  end  of  the  covenant  were  these  words,  "  and 
the  whole  of  which  is  agreed  to  be  lefl  to  the  superintendence  of  the  defendant  and 
the  plaintiff's  son."  Held,  that  this  was  neither  a  condition  precedent  to,  nor 
concurrent  with  the  covenant.    Jones  v.  Cannock,  xviii.  81. 

12.  Delivery  a  condition  precedent  to  payment.  Where  an  agreement,  as  described  in 
the  declaration,  was  "  to  deliver  fifty  tons  of  iron  for  the  price  of  9/.  per  ton,  the  said 
goods  to  be  delivered  forthwith,  and  the  said  price  to  be  paid  in  cash  in  fourteen  days 
from  the  time  of  the  making  of  the  said  contract,"  it  was  held,  upon  demurrer,  that  it 
sufficiently  appeared  upon  the  face  of  the  contract,  as  stated,  that  the  delivery  was 
intended  to  be  a  condition  precedent  to  the  payment     Staunton  v.  Wood,  vii.  411. 

13.  Particular  act  to  be  done  before  estate  can  vest.  If  the  meaning  of  an  instrument, 
as  gathered  from  the  whole  context,  is  that  no  estate  is  to  vest  unless  on  a  particular 
act  being  done  or  a  particular  event  happening,  then  the  condition,  however  expressed, 
is  a  condition  precedent    Egerton  v.  Brownlow,  vii.  1 70. 

14.  Assignment  of  shares  in  consideration  of  covenant  of  indemnity  against  joint 
liability.  If  A  agrees  to  assign  to  B  certain  shares  with  due  formality,  in  considera- 
tion of  B's  covenanting  to  indemnify  him  against  certain  of  their  joint  liabilities,  and 
B  commits  a  breach  of  his  covenant  before  A  has  completed  his  assignment,  A  must 
nevertheless  complete  the  transfer,  the  consideration  given  by  B  being  the  covenant, 
and  not  the  keeping  of  that  covenant     Gibson  v.  Goldsmid,  xxvii.  588. 

15.  Reasonable  time.  A  tenant  held  under  an  agreement  giving  him  the  option  of 
purchasing  the  estate  on  giving  three  months'  notice.  The  notice  was  given,  and  a 
few  weeks  later  the  vendor  gave  the  vendee  notice  that  he  would  allow  him  six  weeks, 
and  no  more,  to  complete  the  sale.  The  sale  not  being  completed  within  the  six 
weeks,  it  was  held  that  time  was  not  of  the  essence  of  the  contract,  and  a  reasonable 
time  must  be  given.  Pegg  v.  Wisden,  xv.  12 ;  see  also  Parkin  y.  Thorcld^  zL  2769 
and  xiiL  416. 
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16.  Delivery  upon  the  order  of  a  third  party.  A,  contracted  to  deliver  to  a  railway 
company  a  quantity  of  sleepers  within  a  specified  time,  **  as,  and  when,  and  in  such 
'[oantities,  and  in  such  manner "  as  .the  engineer  of  the  company,  by  order  in 
writing,  should,  at  any  time  within  the  period  mentioned,  require.  Held,  that  an 
order  by  the  engineer  was  a  condition  precedent  to  any  delivery  of  the  sleepers  by 
A.     The  Great  Northern  Railway  Co.  v.  Harrison,  xiv.  189. 

17.  The  defendants  agreed  to  lease  the  plaintiffs  certain  premises  for  twelve  years, 
to  be  used  in  the  manufacture  of  a  patent  fuel,  and  also  to  supply  him  with  coals  for 
the  manufacture,  for  the  same  period.  The  plaintiff  was  to  purchase  all  his  coals  of  the 
defendants,  but  they  were  not  bound  to  furnish  more  than  500  tons  per  week.  The 
plain tifT  was  to  use  the  premises  for  no  other  purpose.  Held,  that  the  granting  a 
lease  was  not  a  condition  precedent  to  the  obligation  to  supply  coals.  Wood  v.  The 
Cooernor  and  Company  of  Copper  Miners,  xxvi.  848. 

18.  Agreement  to  supply  sleepers  within  a  specified  time.  An  indenture  between  the 
plaintiffs  and  the  defendants  contained  a  covenant  by  the  plaintiffs  that  they  would 
supply  sleepers  within  the  time  specified,  **  as,  and  when,  and  in  such  quantities,  and 
in  such  manner,"  as  the  engineer  of  the  company,  by  order  in  writing,  **  from  time  to 
time,  or  at  any  time  within  the  period  limited  by  the  specification,  should  require." 
The  specification  stated  that  the  number  of  sleepers  required  was  850,000 ;  that  one 
half  would  have  to  be  delivered  in  1847,  and  the  remainder  by  midsummer,  1848. 
Udd,  first,  Uiat  there  was  an  implied  covenant  on  the  part  of  the  company  to  take 
the  whole  number  of  850,000  sleepers.  Secondly,  that  an  order  by  the  engineer  was 
a  condition  precedent  to  any  delivery  of  the  sleepers  by  the  plaintiffs.  Thirdly,  that 
the  company  were  bound  to  cause  such  order  to  be  given  within  the  time  limited  by 
the  specification.  Fourthly,  that  although  the  engineer  had  power  to  alter  the  time 
for  the  delivery  of  the  sleepers,  such  power  was  to  be  exercised  within  the  period 
limited  by  the  specification.  Fifthly,  that  the  engineer,  as  to  matters  in  which  he  had 
a  discretion,  e.  g.  as  to  var}'ing  the  time  of  delivery  of  the  sleepers,  stood  in  the  posi- 
tioii  of  arbitrator  between  the  parties,  but  as  to  giving  the  order  for  the  delivery  he 
Has  a  mere  agent  of  the  company.  The  Great  Northern  Railway  Co.  v.  Harrison^ 
xif.  189,  and  Harrison  v.  The  Great  Nortltem  Railway  Co,  viii.  469. 

V.  Illegality  of  Contracts, 

1.  Of  contract  against  public  policy — Restraint  of  trade.  The  question  whether  a 
contract  is  void  as  against  public  policy,  is  one  of  law  for  the  court  when  the  circum- 
lUnces  raiang  the  qucsticm  are  conceded.     Tallis  v.  Tallis,  xviii.  151. 

2.  The  defendant  covenanted  not  directly  nor  indirectly  to  be  concerned  in  the 
cinvaiang  trade,  (publishing  books  in  numbers  and  soliciting  purchasers  by  travelling 
•^nts,)  in  London  or  within  150  miles  of  the  general  post-office,  nor  in  any  town  in 
Great  Britain  in  which  the  plaintiff,  or  his  successors  might  at  the  time  have  an 
establishment,  or  might  have  had  one  within  the  six  montlis  preceding.  Hdd,  not 
mrMsooably  in  restraint  of  trade  so  as  to  make  void  the  contract    Ih, 

3.  Of  contract  to  keep  partner's  name  secret.  A  contract  between  partners,  doing 
Ixuiness  as  pawnbrokers,  that  the  name  of  one  partner  shall  be  kept  secret,  is 
iDegal  under  sUt  89  &  40  Geo.  III.  c.  99.     Fraser  v.  HiU,  xxviii.  25. 

4.  OfcotUract  by  spiritual  person  holding  benefice.  The  1  &  2  Victc.  106,  ss.  29, 
'li  which  renders  it  illegal  for  a  spiritual  person  holding  a  benefice  to  engage  in  or 
^•ny  on  trade,  allows  a  contract  so  entered  into  to  be  enforced,  although  the  party 
^  whom  it  was  made  was  at  the  time  aware  that  the  other  party  was  a  spiritual 
P^noa  holding  a  benefice.    Lewis  v.  Bright,  xxx.  245. 

*•  Of  contract  to  secure  payment  of  money  due  under  illegal  contract.  In  an  action 
of  eorenant  the  defendant  pleaded  that  he  had  bought  land  of  the  plaintiff,  for  the 
pvpoie  of  wUing  it  by  lottery,  ^  as  the  plaintiff  at  the  time  of  making  tlie  agreeme*-^. 
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well  knew,**  that  a  part  only  of  the  purchase-money  was  paid,  and  the  covenant  made 
to  secure  the  rest  Heldy  that  the  plea  was  good,  that  afler  verdict  it  ought  to  be 
taken  to  mean  that  the  covenant  was  given  in  pursuance  of  the  illegal  agreement,  and 
even  if  not  so  understood,  that  the  covenant  could  not  be  enforced,  since  it  was  given 
as  a  security  for  the  payment  of  money  due  under  an  illegal  contract  Bridges  v. 
Fisher,  xxv.  207. 

6.  Of  contract  respecting  delivery  of  game  out  of  season.  The  1  &  2  Will.  IV. 
c.  32,  does  not  render  illegal  a  contract  made  during  the  game  season  whereby  a  party 
licensed  to  deal  in  game  undertakes  to  deliver  to  another  live  game  at  a  period  out  of 
the*  season.    Porritt  v.  Baker,  xzix.  600. 

7.  A  declaration  alleged  a  contract  for  the  reciprocal  delivery  of  pheasants, 
averring  performance  on  the  part  of  the  plaintiff,  and,  as  a  breach,  non-delivery  by 
the  defendant  The  defendant  pleaded  that  his  contract  was  to  deliver  at  any  time 
of  the  year,  contrary  to  the  statute,  and  that  he  was  asked  to  deliver  at  a  time  when 
it  was  contrary  to  that  statute  that  the  defendant  should  knowingly  have  any  game  in 
his  possession,  &c.  Held,  that  the  plea  was  bad,  as  not  necessarily  showing  a  contract 
rendered  illegal  by  the  statute.    lb, 

8.  Of  contract  to  do  unlawful  act,  the  party  to  endeavor  to  get  it  legalized.  Defendants 
were  authorized  by  an  act  to  bridge  a  river  in  one  place,  but  began  to  bridge  it  in 
another,  by  placing  a  pier  in  the  stream ;  for  this  public  nuisance  plaintiffs  had  them  in- 
dicted. The  parties  then  agreed  by  deed  that  defendants  should  complete  the  bridge, 
so  that  navigation  should  not  be  interrupted,  within  a  ye^r— or  on  default  pay  to  plain- 
tiffs 1 ,000/.  li([uidated  damages ;  and  this,  whether  an  act  to  authorize  the  building  were 
obtained  or  not,  plaintiffs  to  endeavor  to  get  such  an  act  passed.  Declaration  on  the 
covenant  for  1 ,000/.  Plea,  the  provisions  of  the  deed,  and  further,  that  the  works  were 
not  authorized  by  any  act  then  existing.  Replication,  that  the  works  were  necessary 
to  carry  out  the  railway,  that  an  act  authorizing  them  was  obtained  so  soon  after  the 
agreement  that  defendants  might  have  completed  the  works  within  the  year.  Held^ 
by  Lord  Campbell,  C.  J.,  and  Wigbtman,  J.,  that  the  covenant  to  complete  was 
independent  and  absolute ;  that  the  covenant  to  pay  1,000/.  was  illegal,  as  for  the  con- 
tinuance of  a  nuisance ;  therefore,  plea  good.  By  Lord  Campbell. — The  covenant 
was  also  void,  as  the  covenantees  knew  it  to  be  ultra  vires  of  the  directors.  But  by 
Coleridge.  J.,  and  Erie,  J.,  that  the  plea  was  bad :  First,  because  the  stipulation  for 
the  payment  of  1,000/.  was  confined  to  securing  the  performance  of  the  works,  which 
defendants  were  bound  to  perform,  within  a  given  time  ;  and  that,  ui)on  the  true  con- 
struction of  the  deed,  the  consideration  for  the  non-prosecution  of  the  indictment  was 
the  previous  agreement  to  perform  those  works.  Secondly,  because  the  contract 
really  tended  to  the  main  purposes  of  the  act  of  incorporation,  though  adopting 
different  means.  By  Lord  Campbell,  Coleridge,  J.,  and  Wightman,  J. — The  first 
replication  is  bad,  as  claiming  power  to  do  an  unlawful  act,  in  order  to  carry  out  the 
purposes  of  the  act  of  incorporation,  against  its  provisions  or  beyond  them.  The 
second  replication  is  bad ;  an  act  is  not  the  less  unlawful  because  the  person  binding 
himself  to  perform  it  agrees  to  get  it  legalized.  The  Mayor,  jrc.  of  Norwich  t.  The 
Norfolk  Railway  Co.  xxx.  120. 

9.  Truck  act — Artificer — Payment  of  wages  in  goods.  The  plaintiff  contracted  to 
load  ironstone  at  so  much  per  ton,  but  did  not  stipulate  for  his  own  personal  labor. 
He  employed  men  to  do  the  work  under  him,  and  from  .time  to  time  he  worked 
personally.  Held,  that  he  was  not  an  **  artificer  "  under  the  Truck  Act,  1  &  2  WilL 
IV.  c.  37,  ss.  3,  5,  25,  which  prohibits  the  payment  in  certain  trades  of  wages  in  goods, 
&C.     Sharman  v.  Sanders,  xvi.  431. 

10.  Contract  by  uncertificated  person.  A  person  who  is  not  within  any  of  the  excep- 
tions specified  in  the  44  Geo.  III.  c.  98,  s.  14,  cannot  recover  for  bis  services  in  draw- 
ing or  preparing  any  conveyance  or  deed  relating  to  any  real  or  personal  estate,  or  any 
proceedings  in  law  or  equity.     Taylor  v.  The  Crowland  Gas  and  Coke  Co.  zxvL  460l 
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,      VI.    Validity  of  Contracts, 

1.  Note  given  under  undue  influence,  A  promissory  note  having  been  given,  nnder 
ondne  influence,  by  a  patient  to  his  surgeon,  for  an  amount  far  beyond  what  was 
justly  due,  the  surgeon  was  restrained  from  recovering  the  whole  amount,  but  the 
note  was  retained  as  a  security  for  what  should  prove  to  be  justly  due.  Billing  v. 
Soulheey  X.  37. 

2.  Want  of  mutuality.  If  parties  of  the  second  part  execute  an  agreement  on  the 
£uth  that  the  parties  of  the  first  part  will  also  execute  it,  who  do  not,  then  the  parties 
of  the  first  part  cannot  enforce  the  agreement  against  the  other  parties.  Ex  parte 
Cai^Wy  xxxi.  519.     See,  also,  In  re  The  Dover,  Hastings,  Sfc.  Railway  Co.  xxiii.  77. 

S.  As  to  the  effect  of  misrepresentation  of  facts  in  inducing  a  party  to  execute 
an  agecment,  see  Ex  parte  Carew,  xxxi.  519. 

4.  Contract  to  make  engineer  of  a  company,  toho  is  also  a  shareholder,  an  arbitrator 
of  claims  against  company.  The  holding  of  shares  in  a  railway  by  the  chief  engineer 
does  not  avoid  a  contract  which  makes  him  an  arbitrator,  not  final,  concerning  claims 
against  the  company.    Ranger  v.  The  Great  Western  Railway  Co.  xxviL  35. 

5.  Of  contract  by  party  when  intoxicated.  In  a  suit  for  specific  performance,  the 
intoxication  of  the  defendant  at  the  time  of  the  making  of  the  agreement  is  no 
ground  for  defence,  no  fraud  being  alleged.    Shaw  v.  Thackray,  xxiii.  18. 

6.  As  to  when  a  contract  by  an  incorporated  company  must,  in  order  to  be  valid, 
be  nnder  seal,  see  The  Governor  and  Company  of  Copper  Miners  v.  Fox,  iii.  420. 

YU.  Bescissiony  S^c^  of  Contracts. 

1.  What  amounts  to  rescission.  Under  a  contract  required  by  the  Statute  of 
Frauds  to  be  in  writing,  goods  were  sold,  to  arrive  by  a  certain  ship  to  be  taken  from 
the  quay.  The  purchaser  afterwards  verbally  consented  to  the  goods  being  ware- 
housed instead  of  being  delivered  from  the  quay.  Held,  in  an  action  for  non-delivery 
of  the  goods,  that  such  consent  did  not  support  a  plea  of  rescission  of  the  contract. 
Moore  v.  Camphell,  xxvi.  522. 

2.  Rescission  must  be  promptly  made.  Where  a  party  contracts  for  the  purchase 
of  flour  of  a  specified  quality,  and  flour  of  an  inferior  quality  is  delivered,  he  cannot, 
after  using  more  than  was  necessary  to  test  its  quality,  and  disposing  of  a  portion  of  it, 
rescind  the  contract  and  recover  the  price  paid  as  money  had  and  received  to  his  use. 
Hamor  v.  Groves,  xxix.  220. 

3.  Agreements  not  performed  within  stipulated  time.  A  contract  cannot  be  avoided 
OD  the  ground  that  certain  things  were  not  done  within  a  stipulated  time,  unless,  from 
Ae  nature  of  the  case,  time  is  shown  to  be  of  the  essence  of  the  contract  Roberts  r. 
Berry,  xvii.  400. 

Vm.  Principles  of  Contracts. 

1.  Extrinsic  circumstances.  In  construing  a  contract  or  conveyance,  ~the  court 
cannot,  where  the  terms  are  clear,  look  to  extrinsic  circumstances  to  discover  the 
BKteiitioo  of  the  parties,  but  can  look  only  at  those  terms,  and  (if  necessary,  by  reason 
of  any  ambiguity,)  to  the  nature  of  the  thing  conveyed,  or  the  subject  of  the  contract ; 
ttd  they  are  bound  by  the  construction  thus  arrived  at,  even  although  it  plainly 
appears  from  the  fiurts  that  it  is  contrary  to  the  intention  of  the  parties.  The  Loughor 
God  and  Railway  Co.  v.  WiUiams,  xxx.  496. 

2.  Presumption  in  favor  of  lawful  intent.  Where  a  contract  is  capable  of  two  con- 
junctions, the  one  importing  a  lawful  and  the  other  an  unlawful  intent,  the  presump- 
^  is  in  favor  of  the  former  construction.    Moss  v.  Bainbrigge,  xxxi.  565. 

3>  Real  meaning  of  words  to  be  ascertained — No  definite  sum.  In  construing  con- 
^^^  the  court  moft  aocertaiii  the  real  meaning  of  the  words  used,  and  where  no 
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definite  sum  Is  mentioned  or  referred  to,  the  court  cannol:  enforce  any  contract 
Moorhouse  v.  Colvin,  ix.  136. 

4.  Same  in  equity  and  at  law,  A  written  contract  must  receive  the  same  construc- 
tion in  a  court  of  equity  as  in  law.  Parkin  v.  Thoroldy  xi.  275.  But  see  the  same 
case,  xiii.  416. 

IX.   Construction  of  Particular  Contracts. 

1.  Authority  to  sell  coal — Ready  money.  The  defendant,  a  coal  factor,  sold  coals  for 
the  plaintiff  upon  the  following  authority:  "  Please  sell  for  me  260  tons  of  coal  at 
such  a  price  as  will  realize  me  not  less  than  15^.  per  ton,  net  cash,  less  your  commis- 
sion." Held^  not  to  support  a  declaration  tor  breach  of  contract  in  not  selling  for 
ready  money.    Boden  v.  French,  iv.  363. 

2.  Recital  in  an  unexecuted  deed — Agency.  R.  contracted  with  the  assignees  of 
Messrs.  E.,  for  the  purchase  of  certain  claims  of  the  bankrupts  against  the  estate  of  G. 
F.  B.  lie  represented  that  he  acted  on  behalf  of  himself  and  M.,  who  was  clearly 
cognizant  of  the  negotiations  and  contract  Several  documents  passed  between  the 
parties,  and  finally  a  drafl  of  a  deed  was  prepared,  which  recited  that  the  contract  was 
a  joint  purchase  by  R  and  M.  This  was  submitted  to  M.,  who  approved  of  it;  and 
at  that  time,  he  was  willing  to  adopt  the  contract,  but  subsequently,  upon  an  alteration 
of  circumstances,  M.  objected  to  the  contract,  and  refused  to  join  in  the  purchase. 
Held,  that  there  was  no  endence  that  M.  had  entered  into  any  agreement,  or  that  R. 
acted  as  his  agent ;  and  that  the  recital  of  an  agreement  in  a  document  intended  to 
be  executed,  would  not  bind  a  party  who  had  done  nothing  to  recognize  it,  though  at 
one  time  it  was  apparent  that  he  was  willing  to  execute  it,  and  the  bill  was  dismissed 
against  M.,  with  costs ;  but  as  R.  admitted  the  plaintiff's  case,  a  decree  was  made 
against  him  without  costs.    Foligno  v.  Martin,  xvii.  475. 

3.  Forbearance  to  sue.  An  agreement  by  a  creditor  not  to  take  proceedings  against 
the  debtor,  during  his  life,  nor  against  the  debtor's  estate,  during  the  life  of  his  wife, 
if  she  should  survive  him,  construed  (as  to  the  latter  clause)  to  mean,  that  any  bene- 
ficial interest  which  the  wife  might  take  in  the  property  of  the  husband  should  not  be 
disturbed  during  hi£  life,  and  not  to  be  an  agreement  that  the  creditor  should  be 
debarred  from  suing  the  personal  representative  of  the  husband ;  and,  therefore,  tjie 
creditor  obtained  a  decree  for  an  account  against  the  wife  as  the  personal  represent- 
ative of  the  husband,  with  a  declaration  thaf  the  interest  of  the  wife  was  not  to  be 
difturbed  during  her  life.    Uarman  v.  Richards,  xvii.  548. 

4.  BiU  of  sale  of  articles  specified  in  inventory.  A  bill  of  sale  purported  to  asngn 
'*all  the  household  goods  and  furniture  of  every  kind  and  description  in  [a  certain 
house,]  more  particularly  mentioned  and  set  forth  in  an  inventory  or  schedule  of 
even  date.*'  The  bill  of  sale  did  not  specify  all  the  goods  and  furniture  in  the  hoose. 
Held,  that  the  bill  of  sale  operated  only  as  an  assignment  of  the  articles  specified  in 
the  inventory.     Wood  v.  Rowcliffe,  v.  471. 

5.  Sale  of^goods  for  *^fair  value  ** — Arbitration.  H.,  by  parol,  sold  goods  to  the 
defendant,  at  an  agreed  price,  and  the  defendant  took  possession.  Aflerwards,  by 
articles  of  agreement,  it  was  agreed  between  them  as  follows :  **  That  H.  shall  sell, 
and  the  defendant  shall  purchase  (the  same  goods,)  and  that  the  price  to  be  paid  for  the 
same  shall  be  the  fair  amount  of  the  value  thereof,  such  amount  to  be  settled,  in  case  the 
parties  shall  differ  as  to  the  same,  by  arbitration  in  manner  hereinafter  mentioned,"  &e. 
The  defendant  continued  in  possession  of  the  goods,  and  never  objected  to  the  price 
originally  fixed.  H.  having  become  bankrupt,  his  assignees  sued  tiie  defendant  for 
the  amount,  as  for  goods  sold  and  delivered.  Held,  in  the  absence  of  evidence  that 
the  parties  had  differed  as  to  the  amount  fixed,  that  the  &ir  value  mentioned  in  the 
agreement  must  be  taken  to  be  the  value  previously  ascertained  and  agreed  tow 
Cannan  v.  Fowler,  xxiv.  328. 

6.  Agreement  to  return  deposits  if  act  not  obtained — Stan^ — IntensL    The  directes 
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of  a  projected  railway  company,  afler  the  subscribers'  agreement  had  been  prepared, 
iasned  a  circular  letter,  stating  that  if  the  act  were  not  obtained,  they  would  return 
the  whole  of  the  deposits  without  deduction.  Upon  tlic  faith  of  this,  the  plaintiff  ap- 
plied for  and  obtained  an  allotment  of  shares.  The  letter  of  allotment  was  accom- 
panied with  a  copy  of  the  circular,  and  stated  that  the  plaintiff  would  receive  hift 
scrip  on  executing  the  agreement,  which  contained  a  clause  fully  indemniiyiug  the 
directors  for  all  their  expenses,  and  authorized  them  to  reimburse  themselves  out  of  the 
funds  of  the  company,  and  to  apply  to  this  purpose  the  deposits  and  calls.  The  plain- 
tiff paid  the  deposits,  signed  the  agreement,  and  obtained  the  scrip.  The  directors 
faSled  in  obtaining  the  act,  and  1^  per  share  was  returned  to  the  shareholders,  the  rest 
of  the  funds  having  been  applied  to  the  necessary  expenses.  Afterwards,  the  plaintiff, 
by  letter,  demanded  the  rest  of  his  deposits,  and  interest  from  a  certain  date.  Held, 
fint,  that  the  contract  upon  which  the  plaintiff  had  paid  his  deposits  was  that,  in  the 
event  of  an  act  not  being  obtained,  the  whole  of  his  deposits  should  be  returned,  and 
that  the  express  undertaking  to  that  effect  in  the  circular  was  not  in  any  way  affected 
by  the  terms  of  the  subscribers'  agreement  executed  by  the  plaintiff.  Secondly,  that 
the  contract  for  the  shares  was  not  entirely  evidenced  by  writing,  and  did  not  there- 
iore  require  a  stamp.    Mowatt  v.  Londeshoroughy  xxv.  25. 

7.  Where  penalties  may  he  deducted  from  amount  due.  Penalties  under  a  contract 
nay  be  deducted  from  the  amount  of  a  payment  due  under  the  contract  But  where 
a  contract  expressly  stipulated  that  in  a  certain  event  a  company  might  take  possession 
cf  worics,  tools,  &c.,  and  complete  and  pay  for  them  out  of  any  money  due  the  con- 
tractor, and  the  payments  made  before  the  taking  possession  should  be  taken  by  him 
in  full  satisfaction,  and  all  balances  of  money  which  would  have  become  due  and  all  the 
tools  and  materials  should  become  the  absolute  property  of  the  company,  and  the  con- 
tractor should  make  up  any  deficiency,  it  was  held^  that  the  tools,  &c.,  were  mere  ma- 
chinery to  enable  the  company  to  finish  the  works  at  the  cost  of  the  contractor,  and 
that  it  was  not  entided  to  the  surplus,  if  any,  but  was  bound  to  account  to  himu 
Ranger  v.  The  Great  Western  Railway  Co,  xxvii.  35. 

8.  Sale  of  cargo  by  hill  of  lading.  Where  parties  contracted  for  the  sale  of  a  cargo, 
described  as  the  cargo  of  a  certain  vessel,  as  it  stands,  the  quantity  to  be  taken  from 
the  bill  of  lading,  and  on  measurement  it  was  found  to  fidl  short  of  the  amount  stated, 
there  being  no  evidence  to  show  how  the  deficiency  arose,  or  that  either  party  was 
aware  of  it,  or  had  measured  it  before  tlie  sale,  it  was  held,  that  the  partiiis  had 
agreed  by  the  contract  to  take  the  quantity  as  fairly  represented  in  the  bill  of  lading, 
and  that  the  price  was  to  be  paid  on  that  footing,  the  purchaser  taking  the  chance  of 
the  actual  quantity  turning  out  to  exceed  or  fall  short  of  that  specified  in  the  bill  of 
lading ;  and  that  consequently  the  action  could  not  be  maintained.  Covas  v.  Bingham^ 
udL  18S. 

S.  **' Presentation  "  of  delivery  order ^  meaning  of  A  delivery  order  for  goods,  stated 
tiiat  the  parties  signing  it,  held  certain  goods  which  they  engaged  to  deliver  to  A's 
onler,  on  the  **  presentation  "  of  the  document  duly  indorsed.  Held,  that  *^  presenta- 
tion "  meant  delivering  up  the  document,  and  that  A's  indorsee  was  not  entitled  to  the 
dcQvery  of  the  goods  on  merely  showing  the  order.    Bartlett  v.  Holmes,  xx.  277. 

10.  Rent  regulated  by  average  price  of  wheat.  A  lessee  covenanted  to  |)ay  a  certain 
Mnt,  subject  to  a  proviso  for  increasing  or  reducing  it  every  year  according  to  the 
average  price  of  wheat  in  every  year,  (such  average  to  be  ascertained  from  the  current 
gear's  average,  under  the  Tithe  Commutation  Act,  6  &  7  Will.  IV.  c.  71,  s.  56.) 
XVoe  returns  give  an  annual  average  computed  from  the  averages  of  the  last  seven 
ytUiy  and  no  averages  of  the  one  year  only.  Held,  nevertheless,  that  the  parties  must 
hyMn  to  be  bound  by  the  septennial  average  published  annually  as  the  average  for 
^jmr.  Kendail  y.  Baker,  ix.  449. 
11*  Agreement  not  to  carry  on  business  at  certain  place^  breach  of  On  an  agreement 
A  and  B  for  the  purchaie  of  B's  shop,  atock  in  trade,  and  the  good-will  <^|he 
tX(L  SEP.  Dia.  18 
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business,  in  which  B  agreed  that  he  would  not  cany  on  the  said  business  either  directly 
or  indirectly  at  C ;  and,  afler  making  said  agreement,  B  commenced  business  at  D,  and 
supplied  persons  resident  at  C  with  goods  as  before,  and  solicited  orders  therefor  in  C, 
it  was  held,  that  B  had  been  guilty  of  a  breach  of  the  agreement,  and  that  it  was  not 
necessary  to  the  carrying  on  of  business  within  the  meaning  of  the  agreement,  that  B 
should  have  his  place  of  business  at  C  aforesaid.     Turner  y.  Evans,  xxii.  144. 

12.  Sale  of  wool — ^*  Say  not  less  than"  certain  amount.  It  was  stipulated  that  the 
defendant  should  sell  to  the  plaintiff  what  wool  he  might  pull  within  a  certain  time, 
**  say  not  less  than  100  packs  of  wool.''  Held,  (dissentiente  Coleridge,  J.,)  that  in  the 
absence  of  an  averment  that  the  word  **say  "  had  any  peculiar  meaning,  the  agreement 
imported  that  the  defendant  should  pull  and  supply  to  the  plaintiff  100  packs  as  a 
minimum  during  the  specified  period,  and  that  the  plaintiff  should  take  any  further 
quantity  which  should  be  pulled  by  the  defendant  during  the  period.  Leeming  y. 
Snaith,  iiL  865. 

13.  Ufe  insurance  policies,  security  on,  A  being  the  holder  of  several  policies  of 
insurance  on  the  life  of  B,  and  being  unable  to  keep  them  up,  entered  into  an  agree- 
ment with  C,  for  the  purpose  of  C  keeping  them  up.  The  agreement  consisted  of 
three  instruments ;  first,  a  letter,  by  which  it  was  stated  that  C  was  to  pay  the  pre- 
miums, and  to  have  his  advances  and  interest  secured  by  a  deposit  of  the  policies,  a 
bond,  and  an  equitable  mortgage  of  certain  estates.  No  time  was  specified  for  the  re- 
payment of  the  advances  and  interest  Secondly,  a  bond  for  6,000/.,  referring  to  the 
letter,  for  repaying  the  advances  and  interest  at  the  expiration  of  six  months  from  the 
death  of  B.  Thirdly,  an  agreement,  also  referring  to  the  letter,  and  to  the  deposit  of 
the  policies  to  secure  the  payment  of  the  advances  and  interest  at  the  expiration  of  six 
calendar  months  from  the  death  of  B,  by  which  agreement  the  advances  and  interest 
were  secured  to  be  paid  at  six  months  afler  the  death  of  B,  upon  certain  estates.  A 
died,  living  B,  leaving  a  considerable  amount  of  advances  and  interest  unpaid,  and 
having  before  his  death  assigned  tiie  policies  to  trustees,  for  his  creditors.  C  now  filed 
his  biU,  claiming  to  have  all  his  advances  and  interest  paid,  and  that  the  agreement 
might  be  varied,  and  made  to  conform  to  the  letter,  and  that,  if  necessary,  the  policies 
might  be  sold.  Held,  first,  that,  upon  the  true  construction  of  the  three  instruments, 
C  had  no  security  on  the  policies  available  till  afler  the  expiration  of  six  months  from 
the  death  of  B.    Brougham  v.  Squire,  xix.  99. 

14.  Rectification,  Secondly,  that  the  agreement  could  not  be  rectified,  there  being 
nothing  to  rectify  it  by  except  the  letter  itself,  the  letter  and  agreement  being  incor- 
porated in  effect  into  one  instrument,  and  the  letter  not  specifically  pointing  out  the 
time  when  the  security  was  to  be  available.    Ih. 

15.  Collateral  security.  By  memorandum  of  agreement  between  the  defendants, 
brewers,  and  one  C,  a  publican,  the  defendants  agreed  to  lend  C.  150/.  on  his 
promissory  note,  payable  on  demand,  with  interest,  C.  depositing  a  leafe  of  certain 
premises  as  security  for  the  repayment  of  the  150/.  and  interest,  and  the  defendants 
agreeing  not  to  call  for  repayment  for  two  years,  on  condition  that  the  interest,  the 
rent  of  the  premises,  and  C.'s  account  with  the  defendants  for  beer  were  duly  paid ; 
and,  in  case  of  non-performance  of  any  of  the  conditions,  the  defendants  were  to  be 
at  liberty  to  enforce  payment  of  the  note,  and  if  not  paid,  with  costs  and  interest,  ^ 
they  might  then  sell  the  lease  and  deduct  from  the  proceeds  the  150/.  and  interest,  as 
also  any  money  due  to  them  from  C.  for  beer.  Held,  that  on  tender  by  C.,  or,  he  hav- 
ing become  insolvent,  by  his  assignee,  of  the  amount  of  the  note  and  interest,  the  latter 
became  entitled  to  the  possession  of  the  lease ;  and  that  the  agreement  gave  the  de- 
fendants no  right  to  detain  the  lease  on  account  of  any  money  due  to  them  from  C.  for 
beer,  the  lease  being  deposited  only  as  security  for  the  150/.  and  interest  Chilton  v. 
Carrington,  xxviii.  340. 

16.  Agreement  not  to  sue — Promissory  note,  A  made  his  promissory  note  payable 
on  idemand,  with  interest,  in  fiivor  of  B  and  C,  the  executors  of  D.    A  was,  with  ser- 


CONTRACT.  14T 

eral  otiier  relatircs,  to  be  entitled  to  certain  benefits,  under  D*a  will,  upon  the  coming 
of  age  of  the  youngest  legatee  named  in  the  will.  By  an  agreement  made  between 
the  legatees,  the  executors  were  authorized  to  lend  the  funds  in  their  hands  on  per- 
sonal security,  and  a  part  of  these  funds  having  been  lent  to  A,  (as  well  as  to  the  other 
l^tees,)  be  gave  the  executors  the  note  in  question.  By  the  agreement  it  was  settled 
that  the  notes  given  to  the  executors  should  not  be  sued  on  till  the  youngest  legatee 
had  arrived  at  the  age  mentioned  in  the  will.  The  executors  did  not  sign  this  agree- 
ment ;  but  when  it  had  been  signed  by  the  other  parties,  took  it  into  their  possession. 
The  executors  brought  the  action  while  the  legatee  in  question  was  alive,  and  before 
he  had  attained  the  specified  age.  A  pleaded  the  agreement  as  an  answer  to  the  ac- 
tion, averring  that  plaintiffs  accepted  and  received  the  note  on  the  terms  and  con- 
ations of  the  agreement,  and  that  the  youngest  legatee  was  still  under  age.  At  the 
trial  the  agreement  was  proved.  HelJ^  that  the  plea  was  bad  in  substance,  for  that 
the  agreement  was  collateral,  and  was  not  between  the  same  parties  as  the  note. 
Salmon  y.  WMj  xvi.  S7. 

17.  Agrtement  to  give  marriage  portion,  A  father  bound  himself  to  give  his  daugh- 
ter a  marriage  portion  of  2,000/.,  and  said  that  she  was  and  should  be  noticed  in  his 
wiQ.  He  had  previously  made  a  will,  giving  her  a  lac  of  rupees ;  but  afterwards  he 
reveled  the  gift.  Hefd^  aflirming  a  decree  below,  that  there  was  no  contract  by  the 
&ther  to  give  more  than  the  2,000/.    Moorhouse  r.  Colvtn,  xiii.  167. 

18.  Express  tearranty.  An  express  warranty  will  not  be  extended  by  implication 
fiom  other  parts  of  the  contract  in  which  it  occurs.    Dickson  v.  Zizinia,  ii.  314. 

19.  Joint  contract.    The  plaintiff  signed  a  proposal,  **on  behalf  of  the  members  of 
an  orchestra,"  to  which  he  himself  belonged.    The  defendant  accepted  the  proposi 
tion,  but  failed  to  pay  the  amount  agreed  on.    The  plaintiff  alone  brought  an  action, 
stating  the  contract  to  be  with  him.     Held,  that  the  contract  was  joint,  and  that  he 
could  not  recover.    Lucas  v.  Beale,  iv.  358. 

20.  County  lunatic  asylum — Probationary  plans,  liability  for,  A  declaration  against 
the  clerk  to  a  committee  of  visitors  of  a  county  lunatic  as}'lum  stated,  that  th^  com- 
mittee agreed  with  the  plaintiff,  in  consideration  that  he  would  render  his  services  as 
an  architect  in  examining  the  site  of  a  proposed  lunatic  asylum,  and  preparing  the 
requisite  probationary  drawings  for  the  committee,  &c.,  that  a  certain  sum  should  be 
paid  to  him,  and  averred  that  he  did  prepare  requisite  probationary  drawings,  &c. 
Rea,  that  the  plaintiff  prepared  divers  drawings  which  were  not  approved  of  by  the 
coounittce,  but  rejected  by  them,  and  that,  save  as  aforesaid,  the  plaintiff  did  not  pre- 
pare any  probationary  drawings  for  the  approval  of  the  committee ;  wherefore,  &c.  It 
was  held,  that  "  probationary  "  drawings  meant  drawings  to  be  approved  of  by  the 
committee ;  that  if  any  of  the  visitors  could  contract  for  the  pa^-ment  for  plans  not 
approved  of,  yet  there  was  no  contract  hero  which  would  make  them  liable  for  dis- 
missing the  plaintiff;  and  that  the  plaintiff  could  not  recover  on  the  indebitatus  counts. 
Hoffatt  V.  Dickson,  xxiv.  291. 

21.  Executory  contract,  notice  to  manufacturer  not  to  supply  more  goods.  When 
there  is  an  executory  contract  for  the  manufacturing  and  supply  of  goods  from  time  to 
time,  to  be  paid  for  afler  delivery,  if  the  purchaser,  having  accepted  and  {xiid  fur  a 
portion  of  the  goods  contracted  for,  gives  notice  to  the  vendor  not  to  manufacture  any 
more,  as  he  has  no  occasion  for  them,  and  will  not  accept  or  pay  for  them,  the  vendor 
having  been  desirous  and  able  to  complete  the  contract,  he  may,  without  manu- 
&cturing  and  tendering  the  rest  of  the  goods,  maintain  an  action  against  the  pur- 
diaaer  for  breach  of  the  contract  Cort  ▼.  The  Ambergate,  Nottingham,  ti'c.  Railway 
Gk  tL  230. 

22.  Apportionment  of  salary.  Where  a  pbuntiff  contracts  to  serve  for  a  certain  sum 
per  year  payable  semi-annually,  with  a  proviso  that  if  the  defendant  shall  dismiss  him 
vUkmt  adequate  and  just  cause,  the  plaintiff  shall  receive  a  certain  pension,  and  the 
Mndaot  does  so  disbiisi  him  in  the  middle  ci  a  term,  the  plaintiff  cannot  recover  hif 
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proportionate  paj  for  the  unfinislied  term,  under  the  Apportionment  Act,  4  &  5  WilL 
IV.  c.  22,  s.  2.     Lowndes  v.  The  Earl  of  Stamfordy  xiv.  28. 

28.  Agreement  to  carry  all  goods  intrusted  to  one.  An  agreement  was  entered  into, 
October  1,  1851,  between  the  plaintiff  and  the  defendants,  hj  which  the  former  agreed 
to  carry  by  wagons,  &c.,  all  merchandise  intrusted  to  him,  between  two  towns ;  the 
terms  were  fixed,  and  it  was  mutually  agreed  that  the  agreement  should  be  in  force  for 
twelve  months  from  its  date.  On  the  18th  of  ^larch,  1852,  the  defendants  gave  the 
plaintiff  notice  that  the  arrangement  would  cease  and  discontinue  from  and  afler 
April  1.  The  action  was  brought  on  the  2d  of  April,  for  wrongfully  discharging  the 
plaintiff  from  his  agreement ;  and  it  was  held^  that  the  action  was  not  maintainable,  the 
agreement  being  only  that  the  plaintiff  should  carry  all  goods  intrusted  to  him,  the 
defendants  not  having  covenanted  to  intrust  him  with  any.  Burton  v.  Great  North' 
em  Railway  Co.  xxv.  478. 

24.  Contract  between  engineer  and  provisional  committee  of  railway  company* — Per^ 
sonal  liability.  In  an  action  by  an  engineer  against  a  provisional  committee-man  of  a 
railway  company,  it  appeared  that,  at  a  meeting  of  the  committee,  at  which  the  plaintiff 
was  present,  it  was  resolved,  *^  that  the  pronsional  committee  discjlaim  the  intention  of 
taking  on  themselves  any  personal  responsibility  as  regards  the  expenses  incurred  or 
to  be  incurred  in  or  about  the  company,  aAd  that  no  such  responsibility  shall  attach  to 
them."  At  another  meeting,  at  which  the  plaintiff  was  also  present,  a  resolution  was 
passed,  which  contained  a  statement  that  the  plaintiff  had  said  **  that  he  would  make 
no  claim  for  his  services  until  there  should  be  sufEcient  funds  of  the  company  to  meet 
any  demand  he  might  be  entitled  to  make."  The  plaintiff  stated  in  a  letter,  that  "  he 
never  understood  that,  unless  the  project  were  successful,  the  engineers  were  to  aban- 
don all  claim ;  but  he  did  understand,  that  the  individuals  comprising  the  committee 
were  not  to  be  held  personally  liable."  At  a  subsequent  meeting  of  the  committee,  it 
was  resolved,  **  that  the  committee  bind  themselves  to  be  answerable  to  the  extent  of 
1,000/.,  to  be  applied  to  engineering  and  survejnng  purposes.*'  .The  scheme  was  aban- 
doned* and  deposits  to  the  amount  of  4,1 68/.,  which  had  been  received  by  the  committee, 
were  returned  to  the  shareholders.  Held,  that  the  defendant  was  not  responsible,  the 
contract  being  that  the  plaintiff  should  be  paid  out  of  such  funds  as  could  be  properly 
applied  in  satisfaction  of  his  claim,  and  there  were  no  funds  of  that  description. 
Landman  v.  Entwistlcj  xiv.  491. 

25.  Agreement  between  landowner  and  architect — Remuneration  dependent  on  cer^ 
tain  event.  The  declaration  stated  that  L.,  being  possessed  of  land,  agreed  with  M., 
an  architect,  that  he  should  lay  out  the  land  for  building  purposes,  &c.,  without  charge, 
but  should  the  land  be  disposed  of  for  building  purposes,  M.  should  be  appointed 
architect  on  L.'s  behalf;  but  should  L.,  or  his  executors,  wish  to  dispense  with  M.*8 
services,  that  he  or  they  should  remunerate  him  for  making  the  preparations.  M. 
made  the  surveys,  &c.;  L.'s  executors  dispensed  with  M.'s  services,  and  put  it  out  of 
their  power  to  dispose  of  the  land  for  building  purposes,  and  thereupon  M.  claimed 
remuneration  for  the  preparations.  Held^  that  he  was  not  entitled  to  recover,  the 
disposing  of  the  land  for  building  purposes  being  the  event  in  which  he  was  to  have 
any  remuneration ;  that  even  if  the  declaration  could  be  taken  as  charging  the  execu- 
tors with  wrongfully  putting  it  out  of  their  power  so  to  dispose  of  the  land,  no  contract 
could  be  implied  from  the  agreement  that  L.  or  they  should  not  dispose  of  the  land 
otherwise  than  for  building,  in  which  case  M.  was  not  entided  to  any  thing.  Moffatt 
▼.  Laurie^  xxix.  224. 

26.  Contract  of  hiring — Dismissed  afler  commencement  of  year — Commencement  of 
service.  The  plaintiff  was  engaged  by  the  defendants  to  superintend  their  smelting 
works  in  Spain,  by  the  following  letter :  "  We  shall  require  you  to  enter  into  an 
engagement  fbr  at  least  three  years,  at  our  option,  at  a  salary  of  260/.  We  should 
further  require  you  to  visit  some  of  the  principal  smelting  establishments  in  England, 
and  go  out  by  way  of  Gibraltar,  which  is  the  shortest."    The^  plaintiff  commenced 
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• 
visitiog  the  smcltiog  establishments  on  the  1st  of  Fcbruar}%  1850,  and  shortly  after 
tailed  for  Spain,  where  ho  served  the  defendants  up  to  the  middle  of  February,  1851, 
and  was  then  dismissed  by  them.  HeUl^  tliat  this  was  a  contract  binding  the  plaintiff 
to  stay  three  years,  and  giving  the  defendants  the  option  of  determining  the  service  at 
the  end  of  each  year,  ^nd,  therefore,  that  the  defendants  having  dismissed  the  plaintiff 
aAer  the  commencement  of  a  current  year,  were  bound  to  pay  his  salary  for  that 
year.  Ildd,  also,  (Parke,  B.,  dubiiante,)  that  the  service  commenced  on  the  Ist  of 
Fcbruar}'.     Down  v.  PintOj  xxiv.  603. 

27.  Agreement  to  procure  employment  for  a  workman  if  discharged,  A  agreed  to 
serve  B  as  a  manufacturer  and  assistant  for  the  term  of  seven  years,  at  a  salary  of 
100/.  per  annum,  and  B  agreed  if  he  should,  from  any  cause,  give  up  his  business,  or 
not  require  A's  services,  that  he  would  use  his  best  endeavors  to  procure  for  A  em- 
ployment in  some  similar  business,  for  which  he  would  receive  at  least  100/.  per  annum, 
or  in  case  he  should  be  unable  to  do  so,  he  would  pay  A  the  yearly  salary  of  100/. 
during  the  residue  of  the  term.  B  discharged  A  during  the  term.  Held,  that  the 
agreement  did  not  leave  it  open  to  B  merely  to  pay  A  after  his  discharge  100/.  a  year 
without  first  using  any  endeavors  to  obtain  a  situation  for  A,  but  that  he  was  bound 
to  use  his  best  endeavors  to  procure  for  him  employment  in  some  similar  business. 
Ritsl  V.  Nottidge,  xvi.  170. 

28.  Between  attorney  and  joint-stock  company^  to  retain  former  during  year.  A 
mutual  agreement  between  A,  an  attorney,  and  a  joint-stock  company  provided  that 
A,  as  the  attorney  and  solicitor  of  the  company,  should  receive  and  accept  a  salary  of 
100/.  per  annum,  in  lieu  of  rendering  an  annual  bill  of  costs  for  general  business 
done  for  the  company,  and  should  for  such  salary  advise  and  act  for  the  company  on 
all  occasions,  with  certain  exceptions.  Held,  that  there  was  an  implied  undertaking 
OQ  the  part  of  the  company  to  retain  A  as  their  solicitor  during  the  year.  Emmens 
T,  Elderton,  xxvi.  1. 

29.  Covenant  to  pay  sum  to  be  adjudged  by  third  person.  J.  £.  covenanted  with 
the  plaintiffs,  a  corporation,  ''  on  the  execution  **  of  the  deed,  to  build  a  ga^  tank. 
In  case  of  failure  to  perform  all  the  conditions  of  the*  deed  as  to  this,  plaintiffs  were  to 
receive  from  defendant  and  his  sureties,  what  plaintiffs'  engineer  should  adjudge.  In 
an  action  for  not  finishing  the  work,  nor  paying  the  sum  adjudged,  it  was  held,  that  the 
non-execution  of  the  deed  by  the  plaintiffs  until  afler  the  SOth  June,  1853,  was  no 
defence,  notwithstanding  the  plaintiffs,  being  a  corporation,  were  not  bound  to  pay 
for  the  work  before  they  had  executed  the  deed.  Held,  also,  that  the  adjudication  of 
J.  £.,  the  engineer,  was  not  in  the  nature  of  an  award  by  an  arbitrator,  and  that 
therefore  his  power  to  adjudicate  could  not  be  revoked  by  any  of  the  parties  to  the 
deed.     The  Northampton  Gas-Light  Co.  v.  PameU,  xxix.  229. 

80.  Positive  contract  to  take  and  pay  for  property.    The  defendants,  a  railway  com- 
pany, covenanted  to  pay  the  plaintiffs,  contractors,  so  much  per  sleeper  for  a  lot  to  be 
Rpplied.    The  preceding  part  of  the  deed  contained  a  covenant  by  the  plaintiffs  to 
npply  the  company  with  sleepers  according  to  the  specification,  as  one  of  the  engi- 
neers of  the  company  should  direct,  and  one  of  them  was  to  give  notice  when  and 
in  what  numbers  they  should  be  delivered.    The  specification  referred  to  mentioned 
the  number,  place  of  delivery,  and  limit  of  time  for  delivery.    The  company  were 
onpowerod  to  retain  in  their  hands  a  certain  «um,  as  a  guarantee  for  the  completion 
of  the  contract,  until  the  whole  should  have  been  supplied.    Held,  that  this  was  a 
pontive  contract  to  take  and  pay  for  all  the  sleepers,  notwithstanding  the  discretion 
netted  in  the  en^eers  to  decide  when  and  in  what  quantities  the  sleepers  were  to  be  de- 
livered.   Held,  also,  that  before  they  were  bound  to  deliver  any  of  the  sleepers,  the 
plaintiffs  were  entitled  to  notice  when  and  in  what  quantities  they  were  to  be  de- 
fivered ;  and  that  a  deckiration,  which  stated  that  the  plaintiffs  were  always  ready 
ttd  willing  to  deliver  the  sleepers,  according  to  the  specification,  when  and  in  such 
fjMfltitici  aa  any  of  the  engineers  of  the  company  should  require,  but  that  the  com- 
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pany's  engineers  gave  no  requisition  within  the  times  during  which  the  sleepers  were 
to  be  delivered,  was  good  upon  general  demurrer.  Harrison  t.  The  Great  Northern 
Railway  Co.  viii.  469,  and  same  case  in  error,  xiv.  189.  * 

81.  An  agreement  for  the  supply  of  coals  for  the  manufacture  of  patent  fuel  by  the 
plaintiffs,  provided  that  the  plaintiff  should  purchase  all  the  coals  he  required  of  the 
defendant,  if  the  latter  could  furnish  the  quantity  required  from  time  to  time,  not 
exceeding  500  tons  a  week ;  and  in  case  the  defendants  could  not,  from  some  sub- 
stantial cause,  supply  the  quantity  demanded,  they  were  to  give  six  months  notice  of 
such  inability.  Held,  that  an  inability  to  supply,  from  a  substantial  cause,  was  no 
excuse  for  not  supplying  it  unless  six  months'  notice  of  the  inability  were  given,  and 
that  the  agreement  referred  only  to  coals  required  by  the  plaintiff  for  the  manufac- 
ture of  patent  fuel.  Wood  v.  The  Governor  and  Company  of  Copper  Miners^ 
xxvi.  343. 

32.  Withdrawal  of  opposition  to  railway — Agreement  by  company  to  purchase  kmds 
not  conditional — Specific  performance.  In  consideration  of  the  withdrawing  of  opposi- 
tion to  a  bill  before  parliament  to  enable  a  company  to  build  a  road,  the  company,  bj 
their  agent,  agreed  to  purchase  certain  lands  of  an  owner  at  certain  rates  per  acre, 
and  to  make  other  compensation,  and  the  contract  was  not  conditional  on  the  railway 
being  made ;  it  was  held  that,  though  the  road  was  abandoned,  the  owner  was  entitled 
to  specific  performance,  and  that  the  price  to  be  paid  was  sufficiently  stated  in  the 
agreement     Stuart  v.  The  London  and  Northwestern  Railway  Co.  x.  57. 

83.  Withdrawal  of  opposition  to  railway — Union  of  companies — Agreement  not  con" 
ditional.  II.  and  Y.,  with  several  others,  calling  themselves  the  L.  and  N.  Y.  RaiU 
way  Company,  introduced  a  bill  into  parliament  to  establish  a  railway.  They  agreed 
with  plaintiff  that  if  he  would  not  oppose  this  railway,  which  was  to  pass  through  his 
land,  they  would,  on  being  incorporated,  pay  him  a  certain  sum  by  way  of  damages. 
They  afterwards  agreed  to  join  with  a  rival  company,  calling  itself  the  L.,  M.,  and  N. 
Railway  Company,  in  the  same  project  The  two  companies  agreed  to  adopt  the 
agreement  with  the  plaintiff,  and  were  afterwards  incorporated  by  the  name  of  the  L.,  M., 
and  N.  Railway  Company.  Held,  ihat  the  incorporated  company  must  be  taken  to  be  the 
parties  on  whose  behalf  H.  and  Y.  entered  into  the  agreement  with  the  plaintiff;  and 
the  court  also  was  of  opinion  that,  as  the  plaintiff  had  withdrawn  his  opposition  to  the 
bill  in  parliament,  the  company,  according  to  the  true  construction  of  the  agreement, 
were  bound  to  pay  the  sums  agreed  to  be  paid  to  him,  although  they  had  not  taken 
possession  of  any  part  of  his  estate.  But,  the  question  as  to  the  construction  of  the 
agreement  being  a  legal  one,  a  case  was  directed  for  the  opinion  of  a  court  of  law. 
Preston  v.  The  Liverpool j  Manchester,  ^'c.  Railroad  Co.  vii.  124. 

34.  Money  to  be  paid  in  case  of  amalgamation  of  railway  companies — Withdrawal  of 
opposition  to  railumy  bill.  A  became  a  party  to  a  deed  with  the  projectors  of  a  rail- 
'^^Ji  ^y  which  ho  covenanted  to  withdraw  his  opposition  to  their  bill  and  to  oppose  a 
rival  bill,  and  they  covenanted  to  pay  him  a  certain  sum  of  money  in  case  their  bill 
should  pass  within  six  months  from  the  date  of  the  deed,  or  to  pay  him  a  different 
sum  if  the  rival  bill  should  pass  within  eighteen  months  from  the  date  of  the  deed. 
It  was  then  provided  that,  if  the  bill  of  these  projectors  should  not  be  passed  within 
six  months  from  the  date  of  the  agreement,  either  party  might  put  an  end  to  the 
agreement  by  a  notice.  The  deed  then  contained  a  covenant  on  the  part  of  these 
projectors,  by  which  they  agreed,  if  the  two  companies  should  be  amalgamated,  to 
pay  a  certain  sum  within  three  months  afler  such  amalgamation.  The  deed  was  dated 
on  the  16th  of  March,  1846.  The  two  companies  were  amalgamated  in  June,  1846 ; 
but  no  bill  ever  passed  at  the  instance  of  these  projectors  alone.  In  November,  1846, 
these  projectors  gave  a  notice  to  put  an  end  to  the  agreement  A  declared  on 
that  clause  by  which  he  was  to  receive  a  sum  of  money  within  three  months  after 
the  amalgamation  of  the  companies.  The  defendants  pleaded  that  their  bill  had 
never  passed  into  a  law ;  that  at  the  end  of  six  months  they  had  given  notice  to  pat 
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an  end  to  the  agreement,  and  that  they  had  not  taken  the  plaintiff's  hind.  Heldf 
that  this  plea  was  no  answer  to  the  action,  the  notice  not  having  been  given  before 
breach  of  the  covenant     Capper  v.  The  Earl  of  Lindsey^  xiv.  9. 

CONTRIBUTION. 

1.  Between  defendants  who  have  set  up  statute  of  limitations  and  those  who  have  not. 
There  is  no  right  of  contribution  between  defendants  who  have  protected  themselves 
against  a  demand  by  setting  up  the*  statute  of  limitations  and  other  defendants  who 
might  equally  have  set  up  the  statute  but  who,  having  neglected  to  do  so,  are  found  by 
the  decree  to  be  liable  to  the  plaintiffs.    Fordham  v.  WalliSj  xvii.  182.  ^ 

2.  Joint  contractor — Proportion  to  be  recovered  after  death  of  co-contractors.  Where 
of  several  joint-contractors  one  is  compelled  to  pay  more  than  his  share  of  the  debt, 
he  may  maintain  an  action  at  law  for  contribution  against  the  others,  (and  it  seems, 
against  the  representatives  of  such  as  have  since  died.)  In  determiniif^  the  propor- 
tions, the  number  originally  contracting  must  be  looked  to,  and  not  the  number  liable 
when  the  debt  was  paid.  Therefore,  where  one  of  twelve  co-contractors  paid  the 
whole  debt  afler  the  death  of  two  of  them,  it  was  held^  that  he  could  recover  one 
twelfth,  and  not  one  tenth,  from  each  of  the  survivors.  Batard  v.  Hawes.  Same  v. 
Douglas,  XX.  137. 

8.  Liability  of  a  lessee  of  an  estate  subject  to  charge.  As  to  the  liability  of  a  mar- 
ried woman,  to  whom  an  estate,  subject  to  prior  charges,  has  been  demised  under  a 
power,  by  way  of  jointure,  to  contribute  to  the  charges,  see  Evans  v.  Evans,  xix.  538. 

4.  Club — Liability  of  committee  of  to  contribute.  Where  the  members  of  a  club,  at 
a  general  meeting,  authorize  the  members  of  the  committee  of  management  to  borrow 
money  on  their  own  responsibility,  but  with  the  guarantee  of  the  society  for  its  repay- 
ment, and  the  money  is  borrowed  and  placed  to  the  account  of  the  committee,  and 
ooe  of  the  committee  draws  checks  upon  the  bank  in  which  the  money  is,  and  other- 
vise  80  conducts  himself  as  to  show  his  knowledge  of  the  whole  transaction,  he  is 
£able  to  an  action  for  contribution  by  another  member  of  the  committee  from  whom 
the  lender  has  received  the  whole  sum.    Mountcashell  v.  Barber,  xxiv.  362. 

5.  Club — Construction  of  rule  of— Power  of  committee  to  raise  money.  One  of  the 
raks  of  a  club  ¥ras  in  these  words :  *^  All  the  concerns  of  the  club,  the  domestic  and 
other  managements,  and  regulations  for  its  establishment  and  management,  shall  be 
eondncted  by  a  committee  of  axteen  members."  Sembie,  that  this  did  not  authorize 
the  committee  to  raise  money  by  debentures,  or  otherwise  to  pledge  the  credit  of 
membera.    In  re  The  St,  James*  Club,  xiii.  589. 

CONVICTION. 

1.  Jurisdiction  of  court  to  order  justices  to  draw  up  orders  of  conviction.  The  stat. 
11  &  12  Vict  c.  44,  8.  5,  which  prescribes  that  if  a  justice  shall  refuse  to  do  any  act 
relating  to  his  office  he  may  be  directed  by  rule  of  court  to  do  it,  does  not  authorize 
the  coart  to  order  justices  to  draw  up  one  joint  conviction,  instead  of  two  separate 
convictions  against  each  of  two  persons  against  whom  a  joint  information  has  been 
laid,  and-  heard  and  determined  before  the  justices.  Clee  and  Osborne  in  re,  x. 
165. 

2.  Brought  before  court  of  exchequer  by  affidavit.  As  no  certiorari  issues  out  of 
tfce  court  of  exchequer,  a  conviction  is  properly  brought  before  it  if  verified  by  affi- 
davit   In  re  AUiMon,  xxix.  406. 

Jk  On  corrected  verdict.  Where,  by  mistake,  a  verdict  of  "  not  guilty  "  waa  de- 
Erered,  bat  was  corrected  within  a  reasonable  time,  a  conviction  on  such  corrected 
itrdict  was  held  to  be  right    Begina  v.  Vodden,  xxii.  596. 

4.  FormBof.     Tlie  forms  of  convictions  given  in  the  schedule  to  the  11  &  12  Vict 
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c.  43,  apply  to  all  cases ;  and  convictions  drawn  up  in  sach  of  the  forms  as  are  appli- 
cable to  the  case  are  sufficient.    Ih, 

5  Under  Game  Act.  By  the  Game  Act  the  certiorari  is  taken  away.  Qacere^ 
whether  the  objection  that  there  is  no  proper  adjudication  of  the  penalty  be  one  tot 
which  the  certiorari  may  nevertheless  issue ;  but  the  conviction  having  been  brought 
up  by  certiorari  under  12  &  13  Vict.  c.  45,  s.  18,  in  order  to  be  enforced,  the  court 
entertained  the  objection.    Begina  v.  Hydcy  ix.  805. 

6.  For  burning  offensive  substances.  A  private  statute  prohibited  the  burning  of 
any  rags  or  bones,  or  other  offensive  substances,  for  making  manure,  or  for  any  other 
purpose  of  trade  or  manufacture.  On  motion  to  bring  up  and  quash  a  conviction 
before  justices,  for  burning  *'  offensive  substances,**  namely :  clay  and  earth,  ashes, 
cinders,  and  other  foul  refuse  matter  for  the  purpose  of  manufacturing  bricks,  it  was  held^ 
that  it  was  matter  of  evidence  what  was  comprised  in  the  expression,  **  other  foul 
refuse  matter ; ''  that  possibly  it  might  comprise  the  very  substances  prohibited  by  the 
statute ;  that^the  conviction,  therefore,  did  not,  upon  the  face  of  it,  show  that  the 
justices  had  acted  beyond  their  jurisdiction,  and  that  as  the  writ  of  certiorari  was 
taken  away  by  the  statute,  the  court  could  not  interfere.  Ex  parte  Strong,  zxx. 
894. 

7.  A  conviction  stating  an  intent  to  conunit  felony,  generally,  is  good.  Regina  ▼. 
Brown,  viii.  821. 

COPYHOLD. 
I.  admittance;  fine. 

U.   SURRENDER. 
III.   MISCELLANEOUS   CASES. 

I.  Admittance;  Fine, 

1.  Effect  of  admittance — Power  in  will — Surrender.  When  by  the  custom  of  the 
manor  there  has  been  only  an  admittance  of  A  as  donee  of  a  power  in  a  will  quousque^ 
the  effect  of  such  admittance  ceases  upon  the  exercise  of  the  power,  and  until  A 
afterwards  obtains  a  fresh  admittance,  as  bargainee  under  the  execution  of  the  power, 
he  cannot  compel  the  lord  to  receive  and  enroll  a  surrender  by  him  of  the  estate. 
Regina  v.  Corbett,  xxii.  96. 

^.  Tenant  may  direct  lord  whom  to  admit.  The  copyhold  tenant  may  direct  the  lord 
to  admit  into  the  tenancy  either  such  a  person  as  A  nominates,  or  A  himself.  Gku$ 
Y.Richardson,  xv.  198. 

8.  Conveyance  by  copyholder  in  fee  to  canal  company — Ejectment  by  purchaser  of 
manor — Equitable  estate.  The  act  of  Parliament,  (33  Geo.  III.  c.  80,)  incorporating 
the  Grand  Juncdon  Canal  Company,  declared,  in  general  terms,  that  it  should  be  lawful 
for  every  person  seised,  possessed,  or  interested  in  any  lands  (therein  mentioned)  to 
sell  and  convey  the  same  to  the  company,  and  that,  upon  their  executing  a  deed  in  the 
form  prescribed  by  the  act,  all  the  estate,  use,  trust,  and  interest  of  any  person  therein, 
should  from  thenceforth  be  vested  in  and  become  the  sole  property  of  the  said  comr 
pany  forever,  and  that  such  deed  should  bar  "every  person  whomsoever  therein." 
J.  S.,  being  a  copyholder  in  fee  of  some  of  the  lands  of  the  manor  of  R.,  sold  them  to 
the  company,  and  executed  a  deed  in  the  form  prescribed  by  the  act,  and  many  years 
afterwards  died,  his  name  still  appearing  on  the  court  rolls.  The  appellant  D.,  having 
in  the  mean  time  purchased  the  manor  of  R.,  made  proclamation,  on  J.  S.'s  death,  fi>r 
the  person  entitled  to  be  admitted  to  come  in ;  but  no  person  came  in,  and  he  seized 
quousque,  and  subsequently  recovered  possession  of  that  portion  of  the  canal  in  an 
ejectment  at  law,  the  court  being  of  opinion  that  the  equitable  estate  only  of  J.  S. 
passed  to  the  company  under  the  act  of  parliament    Upon  a  bill  by  the  company 
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against  D.  and  J.  E.  S.,  the  customary  heir  of  J.  S.,  the  Vice-chancellor  of  England 
decreed,  that  J.  E.  S.,  should  be  admitted  as  tenant,  and  that  he  should  hold  as  trustee 
for  die  company,  the  company  paying  the  fine  and  fees  upon  admittance.  Heldf 
Jfirming  that  decision,  that  D.  having  seized  quousque^  and  having  recovered  at  law, 
be  could  not  now  be  allowed  to  contend  that  the  legal  estate  of  J.  S.  had  passed  to  the 
company,  and  that  lus  customary  heir  was  a  stranger.  Dimes  v.  The  Grand  Junction 
Canal  Co,  xvi.  63. 

4.  Single  Jine,  A  tenant  in  fee  of  a  copyhold  estate  devised  the  same  to  the 
defendant  and  three  other  persons,  in  fee,  upon  certain  trusts.  One  of  the  other  three 
disclaimed  the  estate,  and  the  remaining  two  released  to  the  defendant,  her  heirs  and 
aamgns,  the  copyhold  tenement  in  question.  It  was  held,  that  the  lord  of  the  manor 
was  entitled  to  a  single,  and  not  to  a  treble  fine,  on  the  admission  of  the  defendant. 
WeUesiey  v.  Withers,  xxx.  162. 

5.  Joint  tenants — Admission  to  entirety — Fine,  Where  a  copyhold  estate  is  devised 
to  Beveral  as  joint  tenants,  the  lord  is  bound  to  admit  any  one  of  them  to  the  entirety, 
and  cannot  refuse  to  do  so  on  the  ground  that  the  amount  of  fine  claimed  by  him  is 
not  paid.    Regina  ▼.  The  Lord  of  the  Manor  of  Wanstead,  xxiv.  160. 

II.  Surrender. 

1.  Surrender,  lord  not  hound  to  accept,  A  copyhold  tenant  cannot  compel  his  lord 
to  accept  and  enroll  a  surrender  "  to  such  uses  and  in  such  manner  as  A  shall  appoint," 
which  surrender  is  executed  and  to  take  effect  in  the  lifetime  of  the  copyhold  tenant. 
Flack  V.  The  Master,  Src.  of  Downing  College,  xxiv.  251. 

2.  Mag  he  taken  by  infant  deputy  steward.  A  surrender  taken  out  of  court,  of  copy- 
bold  lands  of  a  married  woman,  and  requiring,  therefore,  her  separate  examination  and 
QOQsent,  may  be  well  taken  by  a  deputy  steward  who  is  an  infant.  {Duhitante  Sir  J. 
L  Knight  Bruce,  L.  J.)     Eddleston  v.  Collins,  xvii.  296. 

8.  By  one  joint  tenant,  lo  the  use  of  his  will — Severance  of  joint  tenancy.  S.  and 
J.  being  joint  tenants  of  copyhold  lands  for  life  in  remainder  expectant  upon  the  de- 
tennination  of  a  previous  life-estate  in  M.,  with  several  inheritances  in  tail,  with 
ciDSf-remainders  in  tail,  S.  and  her  husband,  without  the  concurrence  of  M.,  sur- 
rendered their  estate  and  interest  to  the  intent  that  the  lord  should  regrant  the  same 
to  such  person  or  persons  as  the  husband  should  by  will  appoint ;  S.  died  in  the  life- 
time (^  her  husband  and  of  J. ;  the  husband  afterwards  died,  harini;  by  his  will 
appointed  the  surrendered  share  to  his  executors.  Held,  that  the  quasi  estate  tail^  of 
S.  was  not  barred,  and  that  whether  the  life-estate  of  M.  was  under  the  same  instru- 
ntent  as  that  under  which  S.  and  J.  derived  their  title,  or  whether  M.'s  tenancy  was 
ttnder  her  paramount  title  of  free-bench,  still  her  concurrence  was  necessary',  in  order 
efectoally  to  bar  the  estate  tail  in  remainder.  Held,  also,  that  there  was,  under  the 
diciunstances,  no  severance  of  the  joint  tenancy.  Whether  the  surrender  by  a  joint 
teoant  to  the  use  of  his  will  would  per  se  effect  a  severance  of  the  joint  tenancy, 
JWfre.     Edwards  v.  Champion,  xxi.  230. 

4.  To  uses  under  will,  and  of  a  nominee  inter  vivos,  DifTerence  between  a  surrender 
to  uses  under  a  will,  and  a  surrender  to  the  uses  of  a  nominee  inter  vivos y — the  former 
l>ong  founded  on  a  custom,  the  hitter  without  authority.  Flack  v.  The  Master,  i'C. 
•/  Downing  College,  xxiv.  261. 

5.  Decite  by  surrenderee  who  has  not  been  admitted.  The  surrenderee  of  a  copy- 
Wd,  who  has  not  been  admitted  cannot  by  devise  give  a  legal  title  to  his  devisee  ;  and 
^  devisee  does  not  gain  such  title  by  admittance ;  and  the  case  is  the  same  whether 
tfce  nrrendcr  was  for  value  or  voluntary.    Matthew  v.  Osborne,  xx.  238. 

^'  "  There  ia  not  free-bench  in  a  mere  equitable  estate  in  copyholds,  any  more  than 
^wre  b  dower  in  a  mere  trust  estate  in  freeholds.'*    Smith  t.  Adams^  xxvii.  182. 
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in.  JUisceUqneous  Oases, 

1.  Fine  upon  enfranchisement  When  copyhold  lands  taken  by  a  corporation  ars 
enfranchised  under  act  8  &  9  Vict  c.  18,  s.  96,  the  lord  is  not  entitled  to  any  fine  as 
upon  admittance  upon  the  execution  or  enrolment  of  the  conveyance,  pursuant  to  the 
95th  section,  or  in  estimating  the  compensation  for  enfranchisement  under  the  96th 
section.  The  Ecclesiastical  Commissioners  y.  The  London  and  Southwestern  Railway 
Co.  xxvi.  268. 

2.  Lease  hy  copyholder — Forfeiture.  Where  a  lease  is  made  by  a  copyholder  with 
the  license  of  the  lord,  a  forfeiture  committed  by  the  copyholder  does  not  destroy  the 
term  granted  by  such  lease.     Clarke  v.  Arden,  xzx.  455. 

3.  Ejectment  hy  lord.  A  person  who  is  in  receipt  of  the  rent  from  the  occupier  is 
entitled  to  defend  as  landlord  an  action  of  ejectment  by  the  lord,  and  to  set  up  such 
lease  as  an  answer  to  such  action,  notwithstanding  the  copyholder  has  committed  a 
forfeiture.    Ih. 

4.  Disclaimer  hy  bankrupt  copyholder.  Qucere,  whether  a  disclaimer  by  a  copyhold 
tenant  afler  he  has  become  bankrupt  be  void  by  reason  of  his  estate  being  then  vested 
in  his  assignees?    lb. 

5.  Action  for  mesne  profits  of  copyhold — Judgment  in  ejectment — Estoppel.  In  an 
action  for  the  mesne  profits  of  a  copyhold,  to  which  the  defendant  pleads  not  pos- 
sessed, the  plaintiff  may  reply,  by  way  of  estoppel,  a  judgment  in  ejectment  in  his 
fiivor;  and  if  he  does  not  reply  it,  the  judgment  is  not  conclusive  evidence  of  his  title. 
Matthew  v.  Osborne^  xx.  238. 

COPYRIGHT. 

I.  FOR  WHAT  GRANTED  AKD  WHAT  PROTECTED  BT. 

II.  FOREIGN  AUTHORS, 
in.  REGISTRATION  OF  BOOK. 
IV.  INFRINGEMENT. 

y.  ASSIGNMENT. 

I.  For  what  granted  and  what  protected  by, 

1.  Wood  engravings  in  book.  Wood  engravings  printed  in  a  book  as  iQustrations  of 
stories  therein,  atid  on  the  same  sheet  with  the  letter-press,  are  part  of  the  book,  and 
are  protected  by  the  copyright  in  the  book ;  and  it  is  not  necessary  that  the  name  of 
the  proprietor  and  the  date  of  publication  should  be  printed  on  each  engraving,  under 
the  provisions  of  the  8  Gea  11.  c.  18.  A  piracy  of  such  engravings  was  restnuned  by 
injunction.    Bogue  v.  Hotdston,  x.  215. 

2.  In  case  of  new  editions  of  book.  Where  the  first  edition  of  a  book  had  been 
published  before  the  Copyright  Act  was  passed,  but  subsequent  editions  had  not  been 
registered,  it  was  heldy  that  such  parts  of  the  book  as  were  in  the  first  edition  were 
protected,  but  that  no  suit  could  be  maintained  as  to  the  parts  introduced  in  the  subse* 
quent  editions.    Murray  v.  Bogue^  xvii.  165. 

3.  Articles  in  periodicals^  copyright  in.  By  stat  5  &  6  Vict  c  45,  s.  18,  when  the 
proprietor  of  any  periodical  work  shall  employ  any  person  to  compose  any  article 
thereof,  and  the  same  shall  have  been  composed  on  the  terms  that  the  copyright  therein 
shall  belong  to  such  proprietor,  the  copyright  shall  be  the  property  of  such  proprietor. 
Held,  that  these  terms  may  be  merely  implied ;  and  where  nothing  is  said  about  the 
copyright,  it  is  to  be  inferred  to  belong  to  the  proprietor.     Sweet  v.  Benning^  xxx.  461. 

4.  Payment  of  authors.  Semble,  that  where  the  proprietors  of  a  review  emptoy 
persons  to  write  in  the  review,  the  articles  written  must  be  paid  for,  in  order  to  vest 
the  copyright  in  the  proprietors,  imder  stat  5  &  6  Vict  e.  45.  Richardson  v.  GUberti 
iii.  268. 
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5.  Agreement  between  a^Uhor  and  publishers — Bankruptcy  of  publisher — Assignment 
of  agreement.  Where  an  author  and  a  firm  of  publishers  agree  that  the  former  shall 
prepare  a  work,  correct  proofi,  &c.,  and  the  latter  shall  boar  the  expenses,  the  two 
sharing  the  profits,  and  this  contract  shall  continue  for  a  given  number  of  years  and 
through  as  many  editions  as  are  wanted  in  those  years,  and  one  of  the  firm  becoming 
bankrupt,  the  book  is  assigned  by  the  firm  to  another  party  for  value,  then  the  author 
is  released  from  his  contract,  for  the  agreement  could  not  be  assigned  without  the 
author's  consent,  it  being  wholly  of  a  personal  character,  and  the  author  b  at  liberty 
to  contract  with  any  other  party.    Stevens  y.  Benning,  xxxL  288. 

n.  Foreign  Authors. 

1.  Alien  author — Residence  in  England — Importation  of  copies  published  abroad.  Am 
atien  author  first  published  a  literary  work  while  himself  present  in  England;  an 
edition  of  the  same  work  was  aflcrwards  published  at  Frankfort-on-the-Maine,  and 
eopies  imported  into  this  country,  and  sold  by  a  London  bookseller.  The  alien  filed  a 
bill  fiyr  an  injunction  to  restrain  the  sale,  and,  on  motion,  the  same  was  granted,  the 
phdntifT  undertaking  to  bring  an  action  if  the  defendants  desired  it  Ollendorff  y. 
fifadt,  L  114. 

2.  Foreign  author  residing  abroad.  A  foreign  author  residing  abroad,  who  composes 
i  work  abroad,  and  sends  it  to  this  country,  where  it  is  first  published  under  his  author- 
itj,  acquires  a  copyright  therein ;  and  a  British  subject,  to  whom  such  work  is  assigned 
hj  the  foreign  author,  also  gains  such  right    Boosey  y.  Jefferys,  iv.  479. 

S.  Englishman  resident  abroad — Foreign  author,  assignment  of  copyright  by — First 
yMcatioH  in  England.  An  Englishman,  though  resident  abroad,  will  have  copyright 
in  a  work  of  his  own  first  published  in  this  country.  A  foreigner  will  gain  a  copyright 
hj  first  publishing  his  work  in  England,  if  he  be  then  a  resident  here,  though  the 
¥ork  have  been  composed  abroad,  and  though  he  came  here  solely  with  a  view  to  its 
publication.  Copyright  commences  by  publication.  (Per  Lord  Chancellor  Cran- 
vortL)  If  at  that  time  and  while  he  prints  and  publishes,  the  foreign  author  is  here, 
be  wiU  have  a  copyright  (Per  Lord  St  Leonards.)  Whatever  would  constitute  him 
a  lesdent,  so  as  to  make  him  subject,  in  point  of  allegiance,  to  the  country,  and  would 
gire  to  him  the  common  rights  to  which  every  foreigner  coming  here  is  entitled,  is 
tufSeient  B.,  a  foreign  musical  composer,  resident  at  that  time  in  his  own  country, 
•signed  to  R.,  another  foreigner,  also  resident  there,  according  to  the  law  of  thctr 
ooontry,  his  right  in  a  musical  composition  of  which  he  was  the  author,  and  which  was 
tka  unpublished.  The  assignee  brought  the  composition  to  this  country,  and,  before 
pnUication,  assigned  it,  according  to  the  forms  required  by  the  law  of  this  country,  to 
la  RngJUhnmn.  Tho  first  publication  took  place  in  this  country.  Held,  reversing  the 
jw^ment  of  the  court  of  exchequer  chamber,  that  the  foreign  assignee  had  not,  by 
tks  law  of  this  country,  any  assignable  copyright  here  in  this  musical  composition. 
^fferyi  y.  Boosey,  xxx.  1.    See  Novella  v.  James,  xxxi.  280. 

4.  Foreign  print.    The  proprietor  of  a  foreign  print  cannot  claim  copyright  therein 
vndnr  the  International  Copyright  Act,  7  &  8  Vict  c.  12,  unless  the  date  of  publication 
lad  name  of  the  proprietor  are  engraved  on  the  plate,  and  printed  on  the  print,  as 
nqmred  by  the  8  Gea  IL  c  13.    Avanxo  v.  Mudie,  xxviii.  572. 
» 

IIL  Registration  of  Booh. 

1.  Entry  at  Stationers^  Hall,  varying  or  expunging.  Certain  articles  of  agreement 
between  A,  the  audior,  and  B,  in  relation  to  the  publishing,  prices,  and  disposal  of  a 
^i^prigfat  were  held  not  to  entitle  B  to  register  it  at  Stationers'  Hall  pursuant  to  tiie 
^  &  6  Vict  c  45,  8. 18 ;  and  such  entry  having  been  made  by  B,  the  court  granted  a 
itAs  lo  vary  or  expunge  it    Ex  parte  Bastow,  xxviiL  419. 
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2.  Expunging  of  entries  at  Stationers*  Hall — Prima  facie  evidence — Copyright  in 
music.  Upon  a  rule  nisi  to  expunge  three  entries  made  in  the  registry  at  Stationers' 
Hall,  kept  under  sect  11  of  stat  5  &  C  Viet  c.  45,  on  the  ground  that  they  would  be 
prima  facie  evidence  in  an  action  which  had  been  brought  against  defendant  for 
publishing  the  pieces  of  music  mentioned  in  them,  alleged  to  be  the  copyright  of 
plaintiff,  the  court  (plaintiff  refusing  to  consent  not  to  use  the  entries  on  the  tnal  of 
the  action)  declined  to  expunge  the  entries,  but  directed  an  issue  whether  there  was 
copyright  in  the  music,  and  whether  plaintiff  was  the  proprietor  of  the  copyright,  on 
the  trial  of  wliich  the  entries  should  not  be  used ;  and  ordered  that  the  rule  should  be 
enlarged  until  the  trial  of  the  issue.    Ex  parte  Davidson^  xxii.  272. 

IV.  Infringement. 

1.  Cases f  marginal  notes  of— Digest.  Copying  into  a  digest,  verbatim,  the  marginal 
notes  of  cases  from  reports,  b  an  infringement  of  the  copyright  of  the  reports.  Sweet 
V.  Benningy  xxx.  461. 

2.  Guide  book — CompilcUion.  M.  published  a  guide  book,  partly  original,  partly 
compiled.  W.,  who  had  never  been  in  the  countr}'  described,  was  employed  by  B.,  to 
write  a  guide  book  to  the  same  country.  W.  compiled  his  book  partly  irom  foreign 
works  and  partly  from  original  manuscript,  and  appeared  to  have  used  M.'s  work,  but 
not  unfairly.  Hddf  that  B.  could  not  be  restrained  fixHn  publishing  the  guide  book 
of  W.    Murray  v.  Bogue,  xvii.  165. 

3.  Piracy  of  English  hook — Rebuttal  of  charge,  A  chai^  of  piracy  of  an  English 
book  cannot  be  rebutted  by  showing  that  the  part  complained  of  was  copied  from  a 
foreign  book,  which  foreign  book  appeared  to  be  copied  from  the  English  book.    lb. 

4.  Lithographing  copies  for  private  use.  Under  the  Copyright  Act,  5  &  6  Vict  c.  45, 
an  action  will  lie  at  the  suit  of  the  owner  of  the  copyright  in  a  musical  composition, 
for  lithographing  copies  of  it  for  the  private  use  of  the  members  of  a  musical  society 
who  perform  gratuitously,  and  not  for  the  purpose  of  sale  or  exportation.  Nooello  v. 
SudloWy  xi.  492. 

5.  Remedy  at  common  law  and  by  statute.  The  provision  in  sect  15  of  the  above 
statute  docs  not  restrict  the  right  conferred  by  the  previous  sections  of  the  act,  and 
the  owner  of  copyright  is  entitled  by  common  law  to  his  remedy  by  action  for  the 
infringement  of  that  right    lb, 

V.  Assignment. 

1.  Attestation  of  Per  Lord  St.  Leonards.  No  assignment  of  copyright  under  the 
8  Anne,  c.  19,  the  benefit  of  which  is  cbumed  by  the  assignee,  although  from  a  foreigner, 
can  be  good  in  this  country,  unless  it  is  attested  by  two  witnesses.  Jefferys  y.  Boosey, 
xxx.  1. 

2.  Partial    There  cannot  be  a  partial  assignment  of  copyright    lb. 

3.  Registratiqn  of  Sect  13  of  5  &  6  Vict  c.  45,  provides  for  the  assignment  of 
a  copyright  by  the  registration  of  the  assignment  by  the  proprietor  in  the  registry  of 
copyrights  at  Stationers'  HalL    Ex  parte  Bastow,  xxviii.  419. 

4.  Agreement  for — Equitable  copyright — Specific  performance.  Captain  M.  by  an 
instrument  in  writing,  not  sealed  or  attested  so  as  to  pass  the  legal  copyright,  agreed 
to  assign  the  copyright  in  "  Monsieur  Violet,"  to  B.  B.  for  300/.,  with  a  stipulation  that 
a  deed  of  assignment  of  the  copyright  should  be  executed.  The  300/.  was  duly  paid 
by  B.  B.  Heldy  that  the  effect  of  this  was  to  vest  the  equitable  cop^-right  in  R.  B., 
who  would  be  entitled  to  a  decree  for  a  specific  performance  of  the  contract,  and  that 
the  plaintiff  was  consequently  entitled  to  succeed  upon  issues  denying  the  title  of 
Captain  M.'8  son  to  grant  the  copyright,  after  his  &ther^8  death.  Simms  t.  Marryattf 
viL  330. 
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COPYRIGHT  OF  DESIGN. 

1.  Designs — Paper-hangings — Article  of  manufacture — Imitation  of  design.  The 
Copjrigfat  of  Designs  Act,  5  &  6  Vict  c  100,  s.  4,  excludes  from  the  protection  of  the 
act,  the  proprietor  of  any  registered  design  applied  to  an  article  of  manufacture, 
nnlesB  every  such  "  article  of  manufacture  "  published  by  him  has  thereon  the  lettera 
**  Bd."  One  class  of  articles  of  manufacture  mentioned  in  the  statute  is  "  paper  hang- 
ingB."  According  to  the  usage  of  the  trade,  paper-hangings  are  sold  for  the  purpose 
of  p^>eTing  rooms,  in  lengths  of  twelve  yards,  but  it  is  also  the  practice  of  manufac- 
turen  to  sell  or  otherwise  issue  in  the  way  of  their  trade,  patterns  of  paper-hangings 
in  pieces  of  twenty-seven  inches  long,  cut  off  from  the  lengths  of  twelve  yards,  and 
where  tJie  design  is  a  registered  one,  the  practice  is  aknost  universal  of  marking  with 
the  letters  ^  Bd"  each  of  those  pattern  pieces.  Hdd,  that  such  patterns  were  an 
^*  article  of  manufactore  "  within  the  meaning  of  the  statute,  and  that  a  proprietor 
who  had  issued  them  to  the  trade  without  such  mark,  was  not  entitled  to  recover 
against  a  party  who  had  imitated  the  design.  Dissentiente  Coleridge,  J.  Beywood  v. 
PoOer^  xvL  242. 

2.  Ventilator — Registration,  A  design  was  registered  for  a  new  ventilator ;  the 
iaventor^s  claim  was  stated  to  be  for  the  general  configuration  and  combination  of  the 
puts,  none  of  which  if  taken  per  se  and  apart  from  the  purposes  thereof  were  new 
or  originaL  Heldy  that  this  was  not  a  design  for  the  riiape  and  configuration  of  an 
irdcle  of  manufacture  within  the  6  &  7  Vict  c.  65,  and  therefore  not  the  subject  of 
registration.     Regina  v.  BesseU^  iv.  311. 

S.  Brick — Shape  or  configuration — Registration.  By  6  &  7  Vict  c.  65,  a  limited 
eopyright  is  granted  for  *^  any  new  or  original  design  for  any  article  of  manufacture 
btving  reference  to  some  purpose  of  utility,  so  far  as  such  design  shall  be  for  the 
ihape  or  configuration  of  such  article,"  provided  such  design  is  registered.  A  newly 
iBvented  brick,  the  utility  of  which  consisted  in  its  being  so  shaped  that,  when  seversd 
bricks  were  laid  together  in  building,  a  series  of  apertures  was  left  in  the  wall,  by 
Thich  the  air  was  admitted  to  circulate,  and  a  saving  in  the  number  of  bricks  required 
irai  effected,  is  a  design  capable  of  being  registered  under  the  above  statute.  Rogers 
▼.  Driver,  I  269. 

4.  Semble,  that  where  the  invention  is  the  subject  of  a  patent,  it  may  stiU  be  regis- 
tered under  the  Copyright  of  Designs  Act    lb, 

CORPORATIONS. 

I.  CHABTERS. 

n.  BIGHTS,  POWERS,  AND  DUTIES  OF  CORPORATIONS, 
m.  LIABILITIES    OF   CORPORATIONS  ;   ACTIONS  AGAINST. 
IV.  CONTRACTS   OF   CORPORATIONS,  WHEN  BINDING.  ' 

7.  OFFICERS,  ELECTION   AND   ELIGIBILITY    OF. 
TL  SHAREHOLDERS;  REGI8TRT   OF   SHARES, 
m.  LIABILITT   OF  SHABEHOLDERS  ;   EXECUTIONlf  AGAINST. 
TIIL  CONSTRUCTION   OF  PARTICULAR  STATUTES. 

I.   Charters. 

1.  Forfeiture  of—False  certi/ieaie  of  capital  paid  in — Repeal  of  charter  by  scire 
htias— Revocation*  A  charter  granted  by  the  crown  to  certain  persons  to  form  a 
MBtpany  direeted  that  100,0002.,  half  the  intended  capital  of  the  corporation,  should 
^  mbscribed  within  twelve  months,  and  50,0002.  of  it  paid  up  within  the  same  period ; 
^  that  Ihe  corporsdon  should  not  begin  business  until  it  should  have  been  certified 
tetha  boaid  of  tnda,  l)y  three  dizectors,  that  the  xeqnired  capital  had  been  subscribed, 
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and  tlie  50,000/.  paid  up.  There  were  other  directions  respecting  the  preparing, 
executing,  and  depositing  a  deed  of  settlement  Then  followed  a  proviso  to  the  effect, 
that  if  the  corporation  should  ^1  to  enter  into,  execute,  and  deposit  the  deed  of 
settlement  within  the  time  prescribed,  or  '*  shall  not  comply  with  any  other  the  direc- 
tions and  conditions  in  our  said  letters-patent  contained,  it  shall  be  lawful  for  us,  our 
heirs  or  successors,  to  revoke  and  make  void  our  said  royal  charter,  and  every  clause, 
matter,  and  thing  therein  contained,  either  absolutely  or  under  such  terms  and  con- 
ditions as  we  or  they  shall  think  fit"  The  company  commenced  business  without 
having  50,000/.  of  the  capital  paid,  but  three  directors  of  the  company  had  know- 
ingly sent  in  a  certificate  to  the  board  of  trade,  falsely  stating  that  it  had  been  paid 
up.  Held,  by  some  of  the  judges,  that  the  sending  in  the  false  certificate  was  a 
breach  of  a  condition  in  the  charter ;  by  others,  that  though  not  a  breach  of  a  con- 
dition, it  was  a  misuser  and  abuse  of  their  franchise  by  the  corporation  ;  but  that  on 
either  view,  the  sending  the  certificate  and  commencing  business  without  tlio  pre- 
scribed capital,  rendered  the  charter  liable  to  forfeiture.  Held^  by  all,  (excepting 
Parke,  B.,)  that  the  first  proviso  did  not  limit  the  power  of  repealing  the  charter  by 
scire  faciasy  but  was  intended  (though  possibly  without  efiTect)  to  give  the  crown  an 
additional  power  of  revocation ;  consequently,  that  a  party  aggrieved  might,  on  the 
fiat  of  the  attorney-general,  proceed  by  scire  facias  to  repeal  the  charter,  without 
having  previously  obtained  a  revocation  of  it  by  the  crown,  under  the  great  seal  or 
sign  manual.  Farice,  B.,  however,  was  of  opinion  that  the  non-pa}Tnent'of  the  capital, 
and  the  giving  the  false  certificate,  were  breaches  of  directions  and  conditions  in  the 
charter;  that  by  the  proviso  it  became  necessary  for  a  party  seeking  to  avoid  the 
charter  for  such  breaches,  to  obtain  first  a  revocation  in  writing  under  the  great  seal 
or  sign-manual ;  and  that  it  was  lawful  for  the  crown  to  annex  such  a  condition  to  the 
charter.  The  Eastern  Archipelago  Co,  v.  Regina,  xxii.  828.  See  also  Regina  v.  The 
Eastern  Archipelago  Co.  xviii.  167. 

2.  Valid  until  impeached.  A  subsisting  charter  of  incorporation  is  valid  until  it  is 
impeached  and  disturbed ;  and  the  rights  of  parties  under  it  are  to  be  dealt  with  by 
the  court,  irrespectively  of  what  might  be  the  result  of  future  proceedings  by  the 
attorney-general  or  the  crown  to  set  it  aside.  Robinson  v.  The  Governors  of  London 
Hospital^  xxi.  371. 

II.  Rights,  PowerSy  and  Duties  of  Corporations. 

1.  Right  to  interfere  with  private  property — Statute  powers — Diversion  of  stream. 
Persons  obtaining  from  the  legislature  power  to  interfere  with  the  rights  of  property 
are  bound  strictly  to  adhere  to  the  powers  so  conceded  to  them,  to  do  no  more  than 
the  legislature  has  sanctioned,  and  to  proceed  only  in  the  mode  which  the  legislature 
has  pointed  out ;  but  (except  in  a  proceeding  at  the  instance  of  the  attorney-general) 
any  one  seeking  the  assistance  of  a  court  of  equity,  to  restrain  the  violation  of  such  a 
contract  with  the  legislature,  is  bound  to  show  that  he  has  a  private  interest  in  the 
matter.  Therefore,  where  a  waterworks  act  empowered  a  company  to  divert  the 
water  of  a  stream  (without  limit  as  to  quantity)  by  means  of  an  open  channel  filled 
with  loose  stones,  and  they  were  diverting  it  by  means  of  a  culvert,  it  was  held,  that 
another  company  who  were  entitled  to  the  water  of  a  stream  into  which  the  diverted 
stream  had  flowed,  were  not  entitled  to  an  injunction  to  restrain  a  violation  of  the 
terms  of  the  act  as  to  the  mode  of  diversion.  The  Mayor  of  Liverpool  v.  The  Charley 
Waterworks  Co.  xxi.  620. 

2.  Application  of  funds.  A  railway  company,  incorporated  by  act  of  parliament, 
b  bound  to  apply  all  the  funds  of  the  company  for  the  purposes  directed  and  provided 
for  by  the  act,  and  for  no  other  purpose  whatsoever.  The  East  Anglian  Railways  Co. 
V.  The  Eastern  Counties  Railway  Co.  vii.  505. 

3.  Mortgage  of  canal — Lien.  Under  an  act  giving  power  to  mortgage  a  canal  in 
order  to  complete  certain  improvements  thereon,  the  corporation  raised  money,  a  part 
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ofiHiich  thej  applied  in  paying  off  incumbrances  upon  their  other  corporate  propertj'. 
Held,  to  be  contrary  to  the  provisions  of  the  act,  and  to  create  a  lien  for  the  benefit 
of  the  mortgagees  of  the  canal  upon  the  corporate  property,  other  than  the  canal,  so 
fiff  as  that  property  was  still  vested  in  the  corporation.  TrevUian  v.  The  Mayor  of 
Exeter y  xxviL  578. 

4.  Railway  company — Rights  of  shareholders — Half  shares — Payment  of  interest  or 
dipidends.    After  the  creation  of  the  original  shares  in  a  railway  company,  a  further 
capital  was  raised  in  half  shares,  upon  which  a  resolution  of  the  directors  guaranteed 
interest  at  6/.  per  cent,  for  ten  years.     On  a  motion  by  a  holder  of  original  shares,  to 
restrain  the  company  from  paying  any  interest  or  dividends  on  the  half  shares  out 
of  the  profits  of  capital  subsequently  created,  in  preference  to  the  interest  or  divi- 
dends on  the  original  shares,  and  from  paying  any  preferential  interest  or  dividends 
00  the  half  shares,  while  any  of  the  floating  or  unsecured  debt  of  the  company  was 
unpaid,  except  out  of  the  clear  profits  of  the  current  half  year,  the  company 
entered  into  an  undertaking  not  to  make  such  payments,  unless  under  the  authority 
of  parliament,  until  the  hearing  or  further  onler.    By  a  subsequent  act  of  parliament, 
it  wafl  enacted  that  it  should  be  lawful  for  the  company  to  commute  the  guarantee 
•ttached  to  the  half  shares  into  any  other  guarantee  or  privilege,  perpetual  or  termi- 
nable, which  should  be  agreed  upon  by  four  fifUis  of  the  shareholders  of  the  company 
at  meetings,  afler  notice,  as  therein  mentioned.    The  directors  thereupon  proposed  to 
commute  the  guarantee  into  an  annual  payment  for  each  half  share  in  perpetuity. 
Upon  amotion  to  restrain  the  company  from,  in  any  manner,  acting  on  or  giving  effect 
to  the  proposed  scheme  for  the  commutation  of  the  guarantee,  or  from  declaring  or 
paying  any  commuted  or  other  dividend  on  the  original  or  half  shares,  while  any 
of  the  unsecured  debt  remained  due,  and  except  out  of  the  clear  profits  of  the 
current  half  year,  and  so  far  as  such  profits  should  be  sufficient  after  pa^nnent  of  such 
debt ;  and  upon  a  cross-motion  to  discharge  the  undertaking,  it  was  held,  that  the  act 
of  pariiament  authorizing  the  commutation  did  not  take  the  case  out  of  the  under- 
taking ;  and  that,   therefore,  the  undertaking  was  binding  until  the  hearing  of  the 
caujie,  or  the  further  order  of  the  court ;  that  the  undertaking  was  not  an  agreement 
which  bound  the  defendants  to  do  nothing  in  the  matter,  the  subject  of  the  injunction, 
except  under  the  order  of  the  court,  or  unless  the  court  should  be  of  opinion  that 
what  they  proposed  to  do  was  proper  to  be  done,  but  was  in  the  nature  of  an  injunc- 
tion obtained  without  agreement,  and  which  the  defendants  might  apply  to  discharge ; 
that,  upon   the  construction  of  the  resolution,  the  holders  of  half  shares  were  en- 
titled to  the  guaranteed  6/.  per  cent  out  of  any  funds  of  the  company,  which  could 
be  lawfully  so  applied,  and  therefore  out  of  future  profits,  before  any  dividend  could 
be  payable  upon  the  whole  shares ;  that,  independently  of  the  construction  of  the 
resolution,  the  act  of  parliament  having  authorized  a  commutation  of  the  guarantee, 
ud  the  commutation  having  received  the  consent  required  by  the  act,  the  company 
might  lawfully  carry  it  into  effect ;  that  the  principles  which  apply  to  partnerships  com- 
posed of  a  limited  number  of  persons,  apply  to  such  companies ;  and  that  the  majority 
of  the  partners  in  a  partnership  of  a  limited  number,  constituted  with  similar  provisions 
M  to  profits,  could  overrule  the  minority  upon  the  question,  whether  profits  should  be 
divided  while  debts  of  the  partnership  were  unprovided  for ;  and  that  the  manner  in 
which  profits  were  to  be  ascertained  and  divided  was  a  question  of  internal  manage- 
ment, and  within  the  power  of  the  company  to  direct.     Stevens  v.  The  South  Devon 
RaUway  Co,  xii.  229. 

5.  Lease  of  railway  to  another  company — Costs  of  hills  in  parliament.  A  covenant 
b^  one  railway  company,  by  whose  act  of  incorporation  the  acts  authorized  to  be 
ioae  by  them  were  confined  to  the  railway  to  be  made  by  them,  to  take  a  lease  of 
fte  nilway  of  another,  and  to  pay  the  costs  of  soliciting  biUs  pending  in  parliamenti 
If  which  the  latter  company  were  to  be  authorized  to  make  extensions  and  branches 
tf  thrir  nil  ways  ia  beyond  the  tcope  of  the  authority  of  such  company,  and,  there- 
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fore,  illegal  and  T<»d,  howeyer  beneficial  to  their  railways  the  objects  of  the  covenant, 
if  carried  out  might  be.  The  East  Anglian  Railways  Co.  y.  The  Eastern  Counties 
Railway  Co.  rii.  505. 

6.  Contract  between  railway  companies  varying  rights  of  shareholders  contrary  to  ai#- 
thority  of  parliament  and  against  public  policy.  The  S.  and  B.  Railway  Company 
opposed  a  bill  in  parliament,  by  which  the  L.  and  N.  W.  Railway  Company  sought  to 
authorize  a  lease  to  them  of  the  S.  U.  Railway,  then  in  progress.  An  agreement  in 
writing  was  afterwards  made  between  the  two  companies  that,  in  consideration  of  the 
withdrawal  of  such  oppodtion,  the  profits  from  traffic  on  the  S.  and  B.  and  8.  U.  Rail- 
ways should  be  divided  in  stated  proportions.  The  S.  and  B.  Company  filed  a  bill  for 
specific  performance,  and  it  was  held^  that  the  directors  of  the  L.  and  N.  W.  Railway 
Company,  were  trustees  for  their  shareholders,  and  that  their  entering  into  such  conr 
tract  was  a  breach  of  trust  as  between  them  and  the  sharehc^ders,  as  creating  a  part- 
nership between  the  L.  and  N.  W.  and  the  S.  and  B.  Companies,  detenninable  only 
at  the  option  of  the  latter,  which  varied  the  rights  of  the  L.  and  N.  W.  Company's 
shareholders  in  the  gross  receipts  of  their  business,  and  that  the  S.  and  R  Company 
knowingly  participated  in  such  breach  of  trust  Held^  further,  that  the  contract  was 
contrary  to  the  authority  given  by  pariiament,  and  was  against  public  policy.  The 
Shrewsbury,  jrc.  Railway  Co.  v.  The  London,  ifc.  Railway  Co.  xxi.  319. 

7.  Covenant  by  railway  company  to  buUd  bridge  or  pay  money — Ultra  vires  of  di* 
rectors — Agreement  to  procure  act  of  parliament  to  legalize  it.  A  railway  company 
undertook  to  build  a  bridge  across  a  public  navigable  river  at  a  place  where  they  were 
not  authorized  by  their  act  to  build.  The  corporation  of  N.  preferred  an  indictment 
against  the  company  for  a  public  nuisance.  A  deed  was  afterwards  executed, 
whereby  the  corporation  covenanted  that  they  would  allow  the  pier  to  remain,  and 
the  company  covenanted  that  they  would,  at  their  expense,  within  twelve  months, 
complete  the  bridge,  or  forfeit  1,000/.,  and  would  use  their  best  endeavors  to  obtain 
an  act  of  parliament  for  sanctioning  the  proposed  works.  Held,  by  Lord  Campbell, 
C.  J.,  and  Wightman,  J.,  that  the  covenant  to  construct  the  bridge  within  twdve 
months  was  independent  and  absolute ;  and  that  the  covenant  to  pay  the  1,000/., 
whether  the  act  of  parliament,  agreed  to  be  obtained,  should  be  obtained  or  not,  if  the 
works  were  not  completed  within  the  stipulated  time,  being  for  the  continuance  of  a 
public  nuisance,  was  illegal;  by  Lord  Campbell,  C.  J.,  that  the  covenant  was  also 
void,  on  the  ground  that,  with  the  knowledge  of  the  covenantees,  it  was  ultra  vires  of 
the  directors  to  bind  the  company  by  such  a  covenant,  the  company  having  no  power 
to  erect  a  bridge,  except  at  the  place  fixed  by  the  act  of  parliament  But  by  Coleiv 
idge,  J.,  and  Erie,  J.,  that  the  stipulation  for  the  payment  of  1,000/.  was  confined  to 
securing  the  performance  of  the  works,  which  the  company  were  bound  to  perfbim 
within  a  given  time ;  and  that,  upon  the  true  construction  of  the  deed,  the  consider- 
ation for  the  non-prosecution  of  the  indictment  was  the  previous  agreement  to  perform 
those  works.  Also,  that  the  contract  was  not  unconnected  with  the  purpose  of  the 
incorporation  of  the  company,  but  tended  directly  to  effect  the  main  purpose  thereof, 
namely,  the  making  the  railway  communication  between  two  termini  in  the  best  pno- 
ticable  mode,  though  the  contract  adopted  different  means  or  modes,  by  or  throu^ 
which  the  purpose  was  to  be  effected.  By  L(mi  Campbell,  C.  J.,  Coleridge,  J.,  and 
Wightman,  J.,  that  the  company,  in  the  construction  of  their  railway,  must  comply 
with  the  provisions  and  keep  within  the  limitations  of  the  company's  act ;  and  that  the 
act  which  the  company  bound  themselves  to  do  was  no  less  unlawful  by  reason  of  their 
landing  themselves  at  the  same  time  to  procure  an  act  of  parliament  by  which  it 
should  be  legalized.    The  Mayor,  (fv.  of  Norwich  v.  The  Norfolk  Railway  Co.  xxx.  120. 

8.  Power  given  by  statute  to  make  river  navigable — Commissioners  to  assess  damages — 
Extinction  of.  By  stat  1  Gea  L  st  1,  c.  24,  s.  18,  certain  persons  were  empowered 
to  erect  weirs  and  dams  in  the  River  Kennet,  and  to  make  the  river  navigable,  and 
any  damages  sustained  thereby  by  owners  of  lands,  mills,  &C.,  were  to  be  settled  and 
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hj  commissioners  appointed  under  the  statute.  AH  the  commissioners  being 
dead,  and  no  successor  having  been  appointed,  it  was  held^  (Lord  Qampbell,  C.  J. 
dissentiente,)  that  the  powers  given  by  the  statute  still  exist,  notwithstanding  compen- 
fiition  for  damages  can  no  longer  be  obtained  in  the  manner  provided  by  the  statute. 
The  Proprietors  of  the  Kenneth  Sfc,  Canal  Navigation  v.  WiUierington^  xi.  472. 

9.  Responsibility  of  directors — Shares  placed  at  their  disposal.  The  office  of  direc- 
tors of  a  company  is  a  place  of  trust,  and  unambiguous  expressions  alone  can  confer 
upon  them  any  special  power.  A  resolution  by  the  shareholders  to  place  shares  at  the 
disposal  of  the  directors,  without  more,  docs  not  render  them  irresponsible,  but  they 
•re  bound  to  give  explanations  to  the  shareholders,  and  cannot  derive  any  personal 
or  pecuniary  advantage  from  the  mode  of  dealing  with  the  shares ;  a  suggestion  of  the 
application  of  money  for  secret  purposes  will  not  exonerate  the  directors  from  accounlr 
ing,  nor  can  any  person  in  a  fiduciary  position  retain  any  remuneration  for  his 
services.  An  acquiescence  in  the  acts  of  the  directors  cannot  be  raised  by  a  pro- 
duction of  the  share  register  books  at  the  meetings  of  the  company.  The  York  and 
North  ACdland  RaUtoay  Co,  v.  Hudson^  xix.  361. 

10.  Power  of  majority  to  bind  minority.  The  rule,  that  the  majority  cannot  bind 
the  minority  in  a  joint-stock  company,  as  to  acts  not  contemplated  by  the  common 
contract,  has  not  been  applied  to  corporate  companies  for  a  public  undertaking 
mvolviog  public  interests  and  duties  under  the  sanction  of  parliament  Ffooks  v. 
The  London  and  Southwestern  Railway  Co.  xix.  7. 

11.  Receiver  may  be  appointed  of  parliamentary  corporation,  A  receiver  and  man- 
ager may  be  ap]>ointed  of  the  property  of  a  parliamentary  corporation,  although  by 
tiie  act  a  committee  was  constituted,  to  whom  all  the  powers  of  management  were 
referred.     Fripp  v.  The  Chard  Railway  Co.  xxi.  63. 

13.  Protection  against  consequences  of  loss  of  possession,  A  corporation,  put  out 
of  possession  -by  a  receiver  under  an  order  of  the  Court  of  Chancery,  will  be  pro- 
tected by  the  court  against  the  consequences  of  such  loss  of  possession,  under  the 
liberty  to  apply.    lb, 

m.  Liahilities  of  Corporations  ;  Actions  against. 

1.  Parol  contract  by  directors — Assumpsit  for  use  and  occupation.  A  corporation  is 
liable  in  assumpsit  for  use  and  ocoupation  by  permission  of  plaintiff*,  under  stat 
S  Vict  c.  16,  8.  97,  which  provides  that  any  contract,  which,  if  made  between  private 
persons,  would  be  valid,  although  made  by  parol  only,  may  be  made  by  parol  in  be- 
iialf  of  the  company  by  the  directors,  and  shall  be  binding  on  the  company.  So  it 
Rems  the  corporation  would  be  liable,  independent  of  the  provisions  of  that  statute. 
Lowe  Y,  The  London  and  Northwestern  Railway  Co.  xiv.  18. 

2.  Liability  for  use  and  occupation  for  what  period.  Although  a  corporation  may 
be  liable  in  an  action  for  use  and  occupation  of  premises,  it  can  only  be  so  for  the 
period  of  actual  occupation,  and  a  continuous  occupation  for  several  years  will  not 
render  the  corporation  tenants  from  year  to  year.  Finlay  v.  The  Bristol  and  Exeter 
BaHway  Co.  ix.  483. 

3.  A  railway  company,  through  their  solicitor,  hired  rooms  from  the  16th  of  Decem- 
ber, 1846,  for  one  year,  but  occupied  them  until  the  16th  of  December,  1848,  pre- 
viously to  which  time  they  removed  their  furniture  and  effects,  left  the  keys  in  the 
doon,  and  paid  the  rent  up  to  that  day,  but  gave  no  notice  to  quit  Held,  that  the 
defendants  were  not  liable  in  use  and  occupation  for  rent  subsequently  to  December 
16, 1848.     lb. 

4.  Money  borrowed — Covenant  to  repay.  Where  a  corporation  is  created  for  cer- 
tain purposes,  with  power  to  sue  and  be  sued,  and  to  borrow  money  for  the  comple- 
tion of  those  purposes,  and  to  secure  the  repayment  of  such  money  by  an  instrument 
wkich,  on  its  &ce  imports  a  covenant  for  repayment,  if  money  be  so  borrowed  and  so 
^Beared,  and  not  duly  repaid,  an  action  may  be  maintained  against  the  corporation 
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on  breach  of  the  covenant,  although  there  are  no  specific  statntory  proTisioBS 
enabling  them  to  bind  themselves  by  such  a  covenant  The  Eastern  Union  RaUway 
Co,  V.  Harty  xiv.  685. 

5.  Property  ofy  taken  in  execution.  Property  acquired  by  a  municipal  corporation 
after  the  passing  of  the  stat.  5  &  6  Will.  IV.  c.  76,  is  not  liable  to  be  taken  in  ezecn- 
tion  for  debts  due  before  that  period.     Arnold  v.  Ridge,  xxiv.  242. 

6.  Trespass.  Trespass  will  lie  against  a  corporation.  The  Eastern  Counties  RaSr 
way  Co.  v.  Broom,  ii.  406.  See,  also.  Roe  v.  The  Birkenhead,  Sfc,  Railway  Co.  vH. 
546. 

7.  Ratification  of  tort  committed  by  agent.  The  plaintiflT  below  had  been  taken 
into  custody  by  a  railway  inspector,  charged  with  having  no  ticket,  refusing  to  pay 
the  fare,  intoxication,  and  assaulting  the  inspector.  At  the  hearing  before  the  magis- 
trate, the  solicitor  of  the  company  attended  to  conduct  the  proceedings.  Held,  that 
such  attendance  was  no  evidence  of  ratification  by  the  company,  it  not  appearing 
that  the  facts  were  known  to  the  company,    lb. 

8.  Malicious  prosecution,  Qucsre,  whether  an  action  for  malicious  prosecution  can 
be  maintained  against  a  coiporadon.  Stevens  v.  The  Midland  Counties  Railway  Co, 
xxvi.  410. 

9.  Contract  not  under  seal  Assumpsit  for  non-delivery  of  sections  of  railways 
which  the  defendants  agreed  to  furnish  the  plaintiffs,  in  consideration  that  the  plain- 
tiffs would  sell  them  iron  rails.  The  plaintiffs  were  incorporated  to  carry  on  the 
business  of  copper  miners ;  and  the  contract  in  question  was  not  under  seal.  Held, 
that  the  action  could  not  be  maintained  by  the  corporation,  as  the  contract  was  not 
nnder  seal,  and  did  not  fall  within  any  of  the  exceptions  to  the  general  rule,  that  a 
corporation  can  only  bind  itself  by  deed.  That  the  contract  was  not  incidental  or 
ancillary  to  carrying  on  the  business  of  copper  miners,  and  was  therefore  not  binding 
on  the  corporation.  That  no  other  charter  authorizing  the  company  to  deal  in  iron 
could  be  presumed  to  exist,  the  charter  which  was  given  in  evidence  not  supporting 
such  an  authority.  That,  as  the  corporation  could  not  be  sued  upon  this  contract, 
and  as  the  alleged  promise  by  them  formed  the  consideration  for  the  defendant's 
promise,  the  corporation  could  not  sue  upon  the  contract  Semble,  that  the  doctrine 
cannot  bo  supported,  that  a  corporation  may  sue  as  plaintiffs  upon  a  ample  contract, 
upon  the  ground  that  by  so  doing  they  are  estopped  from  objecting  that  the  contract 
was  not  binding  upon  them.     The  Copper  Miners  Co.  v.  Fox,  iii.  420. 

10.  Local  hoard  of  health,  suit  by,  must  be  in  name  of  clerk.  Upon  a  petition  pre- 
sented by  the  Llanelly  Local  Board  of  Health,  it  was  held,  that  the  local  board  was 
not  a  body  corporate  under  the  Public  Health  Act,  11  &  12  Vict  c.  63,  and  most  sue 
in  the  name  of  their  cleik,  as  directed  by  the  138th  section.  Ex  parte  The  Local 
Board  of  Health  of  Llanelly,  xvii.  422. 

11.  Liability  of  local  board  of  health.  A  municipal  corporation  which  is  constitoted 
a  local  board  of  health  under  the  11  &  12  Vict.  c.  63,  may  be  sued  on  a  contract 
entered  into  by  them  under  their  common  seal,  according  to  the  provinons  of  that  act 
Nowell  V.  The  Mayor,  Sfc.  of  Worcester,  xxv.  507. 

12.  A  local  board  of  health  under  that  statute  are  liable  on  contracts  ente^^  into 
by  them,  though  the  provisos  in  the  85th  section  have  not  been  complied  with — those 
provisos  being  only  directory,  and  not  conditions  precedent  to  the  right  to  contract 
with  third  parties,     lb. 

18.  Payment  of  salaries  by  municipal  corporations.  A  town  clerk  was  app<nnted  to 
his  office  on  the  basis  of  a  report  which  fixed  his  salary  at  250/.  a  year,  and  defined 
liis  duties  to  be  (inter  alia)  "  to  prepare  all  precepts,  orders,  and  other  documents 
required  for  laying  borough  rates,  to  abide  by  and  see  that  all  orders  of  the  council  are 
properly  carried  out,  and  all  necessary  documents  prepared  for  so  doing,  and  to  act  as 
the  professional  adviser  of  the  mayor  and  council  in  the  business  of  tiie  council ; "  and 
it  also  provided,  ^*  that  he  be  paid  the  usual  professional  charges  for  conducting  or 
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opponng  bills  in  Parliament,  conducting  actions  or  suits,  &c.,  preparing  leases,  &c., 
and  also  he  be  paid  all  travelling  and  other  expenses  out  of  pocket."  HeUIy  that  ho 
was  entitled  to  be  paid  all  such  extra  costs  as  were  bond  fide  incurred  for  the  purpose 
of  warding  off  threatened  litigation,  whether  hdgadon  did  or  did  not  in  fact  result. 
Begina  ▼.  Pres/,  L  250. 

14.  Pledge  of  particular  funds — Action  for  arrears  of  scdary.  The  Municipal  Cor- 
porations Act,  5  &  6  Will  IV.  c.  76,  s.  92,  enacts:  *'That  afler  the  election  of  the 
treasurer  in  any  borough,  the  rents  and  profits  of  all  hereditaments,  and  the  interest 
of  all  mone}*8  belonging  to  the  corporation,  shall  be  paid  to  the  treasurer,  and  by  him 
carried  to  the  account  of  the  borough  fund,  which  fund  shall  be  applied  towards  pay- 
ment of  the  salary  of  the  mayor,  &c.,  and  of  the  respective  salaries  of  the  town  clerk 
and  treasurer,  and  of  every  other  officer  whom  the  council  shall  appcnnt  Heidi  that 
an  officer  appointed  by  the  council  with  a  salary  cannot  maintain  an  action  of  debt 
against  the  corporation  for  arrears  of  such  salary.  Addison  v.  The  Mayor^  jrc.  of 
BresUm,  x.  489. 

rV.  OorUracts  of  CorporationSy  when  linding, 

1.  Appropriation  of  funds  of  corporation — Illegal  contract,  A  corporation  is  limited, 
in  the  appropriation  of  its  funds,  to  the  purposes  authorized  in  its  charter,  and  the 
charter  being  a  public  act  is  presumed  to  be  known  to  alL  A  contract,  therefore,  by 
vhich  Uie  corporation  agrees  to  pay  money  for  a  purpose  not  authorized  by  its  charter 
is  illegal  and  void,  and  no  action  can  be  maintained  thereon.  MacGregor  v.  The  Deal 
and  Dover  Railway  Co.  xvi.  180. 

2.  Power  of  directors  to  borrow  money.  The  directors  of  a  company  have  no  implied 
anthority  to  borrow  money  on  the  credit  of  the  company,  for  any  purpose,  however 
useful  or  necessary  to  the  objects  for  which  the  company  is  formed.  Burmester  v. 
NiorriSf  viiL  487. 

3.  By  the  deed  of  settlement  under  which  a  company  was  carried  on,  a  capital  was 
provided,  and  there  were  powers  to  alter  the  provisions  of  the  deed  by  the  vote  of  a 
special  general  meeting.  There  was  also  a  clause  '*  that  the  affairs  and  business  of  the 
eompany  shall  be  under  the  sole  and  entire  control  of  the  directors ;  and  three  of 
them  shall,  at  all  meetings  of  directors,  and  for  all  purposes,  be  competent  to  act. 
Hdd,  that  under  this  deed  the  directors  had  no  express  authority  to  borrow  money  for 
the  necessary  purposes  of  the  company.    lb, 

4.  Parol  contract  by  directors.  The  agent  of  an  incorporated  railway  company 
igreed  by  parol  with  the  plaintiff  to  purchase  of  him  a  quantity  of  railway  sleepers, 
npoo  certain  terms.  The  sleepers  were  received  and  used  by  the  company.  Ileld, 
that  there  was  evidence  from  which  the  jury  might  find  a  contract  by  the  company; 
the  97th  section  of  the  8  &  9  Vict  c.  16,  having  provided  that  the  directors  may 
contiBct  by  parol,  on  behalf  of  the  company,  where  private  persons  may  make  a  valid 
parol  contract    Pauling  v.  The  London  and  Northwestern  Railway  Co,  xxii.  560. 

5.  How  contract  must  be  made,  A  public  company  incorporated  under  act  of  par- 
liiinent  cannot  contract,  except  in  the  mode  and  upon  the  conditions  specified  either 
in  the  special  act  or  the  general  act  to  which  it  is  subject  Homersham  v.  The  Wolver- 
huy^ton  Waterworks  Co,  iv.  426. 

6.  Work  done  and  goods  supplied — Seal,  Wherever  the  purposes  for  which  a 
corporation  is  cseated  render  it  necessary  that  work  should  be  done  or  goods  supplied 
to  carry  such  purposes  into  effect,  and  such  work  is  done  or  such  goods  are  supplied, 
ttd  accepted  by  the  corporation,  and  the  whole  consideration  for  payment  is  executed, 
the  corporadon  cannot  refuse  to  pay  upon  the  ground  that  the  contract  was  not  mider 
MiL    Clark  y.  The  Guardians  of  Cuckfield  Union,  xi.  442. 

7.  Guardians  qf  poor4aw  union — Seed,  Semble,  the  reason  for  which  a  seal  was 
mpired  to  authenticate  the  acts  of  a  corporation  does  not  exist  with  equal  force  in 
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respect  to  the  guardians  of  a  poor-law  union,  as  to  municipal  corporations,  and  others 
of  a  similar  character;  the  former,  according  to  the  statute  by  which  they  were 
originally  constituted,  act  by  regulations  adopted  at  a  board  composed  of  not  less  than 
three  guardians,    lb, 

S,  Affreements  between  corporations — Word  ^^successors'*  not  necessary.  An  agree- 
ment by  one  corporation  to  grant  an  easement  to  another  need  not  be  by  deed,  and 
may  be  permanent  although  made  with  the  company  only,  and  not  to  the  company 
and  their  successors.  The  Great  Northern  Railway  Co,  v.  The  Manchester^  Sfc,  Rail' 
way  Co.  X.  11. 

9.  Public  company — Right  to  mortgage  property — Rights  of  mortgagees.  A  publis 
company  was  authorized  to  borrow  money  and  mortgage  its  property  to  secure  pay- 
ment. A  mortgage  was  executed,  but  certain  formalities  required  by  statute  in  the 
deed  and  transfer  thereof  were  not  observed.  Subsequently  the  company  borrowed 
another  sum  of  money  and  executed  a  second  mortgage,  and  the  first  mortgagees 
agreed  that  the  rates,  duties,  and  receipts  of  the  company  should  be  applied,  first,  to 
the  payment  of  the  interest  on  the  second  mortgage ;  second,  to  the  payment  of  the 
interest  on  the  first  mortgage ;  and  third,  to  the  payment  of  th^  principal  of  the  second 
mortgage.  Heldf  that  the  first  mortgage  was  valid,  notwithstanding  the  informalities 
and  that  the  second  mortgagees  did  not  by  the  agreement  acquire  such  a  priority  over 
the  first,  as  to  be  able  to  sell  the  property  discharged  of  the  first  mortgage.  Jortin  t. 
The  Southeastern  Railway  Co.  xxxi.  320. 

10.  Power  to  take  land — Mortmain.  A  power  for  a  corporation  to  accept  and  take, 
and  fi>r  persons  to  give,  for  its  benefit,  real  estate,  notwithstanding  the  Statutes  of 
Mortmain,  and  so  far  as  they  are  not  restrained  by  law,  is  a  power  for  the  corporation 
to  take  land,  provided  the  grant  is  made  in  the  form  prescribed  by  the  Statutes  of 
Mortmain.    Robinson  v.  TTie  Governors  of  London  llospitaly  xxi.  871. 

11.  Contracts  with  pxMic  companies — Mode  of  contracting — Secretary.  Persons 
dealing  with  railway  or  other  similar  companies  should  always  bear  in  mind  that  such 
companies  are  essentially  difiercnt  from  an  ordinary  partnership  or  firm,  for  all  pur- 
poses of  contracts,  and  especially  in  respect  of  evidence  against  them  on  legal  trials ; 
and  should  insist  upon  all  contracts  with  them  being  by  deed  under  the  seal  of  the 
company,  or  signed  by  directors,  or  otherwise  executed  in  the  manner  prescribed  by 
the  act  of  parliament  regulating  the  company — there  i^  no  safety  or  security  for  any 
one  dealing  with  such  a  body  upon  any  other  footing.  The  secretary  of  such  a  com- 
pany has,  of  himself,  no  independent  authority  to  bind  the  company  by  letters  or 
documents  signed  by  him.     Williams  v.  The  Chester  and  Holyhead  Railway  Co.  v.  497. 

12.  Contract  between  director  and  company.    The  65th  section  of  the  Companies 
Clauses  Consolidation  Act,  8  &  9  Vict  c.  16,  enacts,  that  <' no  person  interested  in  *" 
any  contract  with  the  company  shall  be  capable  of  being  a  director,  and  no  director 
shall  be  capable  of  being  interested  in  any  contract  with  the  company  during  the  time 

,  he  shall  be  a  director."  The  86th  section  enacts,  that  '*  if  any  director,  at  any  time 
subsequent  to  his  election,  be  either  directly  or  indirectly  concerned  in  any  contract 
with  the  company,  then  the  office  of  such  director  shall  become  vacant,  and  he  shall 
cease  from  voting  or  acting  as  a  director."  Heldj  that  if  a  contract  be  entered  into 
by  a  director  with  the  company  after  his  election,  it  is  not  rendered  void,  but  the  office 
only  of  a  director  is  vacated.  Foster  v.  The  Oxford,  Worcester,  and  Wolverhampton 
Railway  Co.  xiv.  806. 

18.  Solicitor  to — Retainer  under  seal.  Although  a  town  clerk,  who  has  acted  as 
solicitor  to  a  municipal  corporation,  cannot  recover  his  professional  costs  against  them 
in  an  action  without  proving  a  retainer  under  the  corporate  seal,  yet,  where  an  order 
for  payment  of  such  costs  has  been  made  by  the  town  council,  the  mere  absence  of  a 
retainer  under  seal  will  not  be  a  sufficient  ground  for  quashing  the  order  nnder 
7  Will.  IV.  and  1  Vict  c  78,  s.  44,  if  the  costs  were  incuired  under  resolutaoos  of 
the  town  counciL    Regina  y.  Prest,  L  250. 
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14.  Covenant  to  pay  for  work  to  he  done  at  certain  time-:— Non-execution  of  deed  by 
company,  A  covenanted  with  the  plaindfis,  a  corporation,  that  he  would,  ^^  on  the 
execution  "  of  the  deed,  commence,  and  forthwith  build  and  finish  a  certain  ga»>holder 
^vik,  the  same  to  be  finished  within  three  months  from  the  date  of  the  deed,  and  in 
de&ult  thereof,  A  was  to  pay  to  the  plaintiffs  such  sum  as  B  should  award.  In  an 
action  for  not  finishing  the  work  at  the  time  specified  and  to  recover  the  amount 
awarded,  it  was  held^  that  the  non««xecution  of  the  deed  by  the  plaintiffs  until  afler 
the  time  specified  for  the  completion  of  the  work,  was  no  defence,  notwithstanding  the 
plaintiffs,  being  a  corporation,  were  not  bound  to  pay  for  the  work  before  they  had 
executed  the  deed.     The  Northampton  Gas4ight  Co,  v.  Parnell,  zxix.  229. 

V.  OfficerSy  Election  and  EligUnUty  of. 

1.  Disquali/ication  for  office  in,  A  corporate  oflicer  who  sells  to  one  holding  a  con- 
Inct  under  the  town  council,  acting  as  local  board  of  health,  articles  to  be  used  in 
falfilling  the  contract,  is  not  disqualified  for  office  under  5  &  6  Will.  IV.  c.  76,  s.  28. 
An  agreement  by  the  council  to  pay  to  A.  a  certain  sum  on  the  successful  termination 
cf  a  ecmtract  he  had  held,  and  assigned  to  them,  is  *^  a  security  for  the  payment  of 
money  ooly,"  under  5  &  6  Vict  c  104,  s.  1,  and  does  not  disqualify  A.  ut  sup,  Le 
Fewre  ▼.  Lankester,  xxt.  116. 

2.  Qucere,  whether  sect  28  of  the  5  &  6  Will  IV.  c.  76,  disqualifies  for  the  office 
of  mayor  as  well  as  that  of  alderman  or  councillor.    lb, 

8.  SemUe,  that  a  contract  with  the  town  council  acting  as  local  board  of  health  in 
a  corporate  district  operates  as  a  disqualification  under  the  Municipal  Corporation 
Act    lb, 

4.  Disqualification  for^  councillor  in.  Under  the  Municipal  Corporation  Act,  a 
pilty  who  has  entered  into  an  existing  contract  for  profit  with  a  council  is  disqualified 
ht  the  office  of  councillor,  even  though  he  could  not  sue  upon  the  contract,  by  reason 
«f  its  not  being  under  seal    Regina  v.  Francis,  xii.  419. 

5.  Who  may  be  councillor  in.  The  5  &  6  Will.  IV.  c.  76,  s.  28,  enacts  that  no 
penon  shall  be  qualified  to  be  a  councillor  unless  (inter  alia)  he  ^  be  rated  to  the  relief 
of  the  poor  in  such  borough  upon  the  annual  value  of  not  less  than  15/.  Ifeldj  that 
tliis  refers  to  the  sum  inserted  in  the  rate-book  as  "  ratable  value,"  and  not  as  '*  gross 
estimated  rental,"  stated  in  the  rate-book.    Baker  v.  Marsh,  xxviii.  194. 

6.  Election  of  alderman  by  mitiority  of  councillors.  At  a  meeting  of  the  town 
cooDcil  a  minority  of  the  councillors  present  delivered  voting  papers  to  the  mayor  for 
certain  persons  to  be  elected  aldermen.    The  mayor  and  the  majority  of  the  town 

'coonciUors  had  been  advised  that  the  day  was  not  the  proper  one  for  the  election. 
The  mayor  consequently  declined  to  proceed  with  the  election,  and  no  election  was 
declared.  It  was,  in  fact,  the  duty  of  the  council  to  have  proceeded  to  the  election 
CQ  that  day,  had  they  known  the  law.  Held,  that  the  act  of  the  minority  was  not 
the  act  of  the  town  council ;  that  the  election  had  not  been  part  held,  but  tliat  there 
hd  been  no  election  ;  and  that  a  mandamus  might  issue  calling  upon  the  council 
to  proceed  to  elect  aldermen.    Regina  v.  The  Mayor,  $*c.  of  Bradford ,.i\,  194. 

7.  Special  oveHeer — Borough  rates,  A  special  overseer  appointed  under  the  7 
Win.  rV.  and  1  Vict  c.  81,  s.  3,  to  make,  levy,  or  collect  borough  rates  in  a  parish  lying 
putlf  within  and  partly  without  a  borough,  is  not  an  annual  officer,  nor  such  an 
(Acer  as  could  be  appointed  under  the  5  &  6  Will.  IV.  c.  76,  s.  58.  The  Mayor^ 
t^  of  Birmingham  v.  Wright,  iv.  189. 

8.  Measurement  of  coaU  imported — Appointment  and  fees  of  meter.  Held,  that  the 
^^  of  a  cc»poratioD,  by  custom,  by  means  of  their  deputies,  to  measure  all  coab 
^N)rted  into  the  port,  was  not  converted  into  a  right  to  weigh  them  by  the  stat  5  &  6 
^  IV.  c  63.  Jield,  also,  that  as  the  coal  meter  claimed  fees  for  his  own  benefit  by 
^tutoiD,  he  was  an  officer,  and  not  a  mere  servant,  of  the  corporation ;  that  the 
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appointment,  therefore,  ought  to  have  been  under  the  seal  of  the  corporation,  no 
custom  being  alleged  of  appmnting  such  an  officer  without  deed.  Smith  t.  Cartwri^ht^ 
▼1528. 

9.  College — Election  of  warden,  James  I.,  by  charter  in  IGl 9,  granted  to  £.  A. 
license  to  found  a  college,  to  consist  of  a  master,  warden,  &c.,  according  to  such 
ordinances,  &c.,  as  he  should  make.  In  1619,  E.  A.  by  deeds  created  the  college,  and 
in  1626,  made  certain  ordinances,  &c.  These  ordinances  provided  that  certain 
church-wardens,  not  of  the  number  of  whom  the  coUege  was  to  consbt,  should  be 
assistants  to  the  master,  &c.,  and  that  if  the  place  of  warden  should  be  void  *^  the 
master,  assistants,  and  fellows  should  proceed  to  election,  &c. ; "  in  another  case  the 
assistants  were  directed  *^  to  join  with  the  fellows  in  the  election  of  a  new  master,"  &c. 
Heldy  first,  that  by  these  ordinances,  coupled  with  the  invariable  usage,  the  assistants 
had  a  voice  in  the  election  of  warden ;  and,  secondly,  that  E.  A.,  although  he  could 
not  alter  the  constitution  of  the  college,  had  power  to  give  the  assistants,  who  were 
not  members  of  the  corporation,  a  right  of  voting  for  a  corporate  officer ;  and,  thirdly, 
that  the  lapse  of  time  after  the  foundation  of  the  college  did  not  take  away  his  right  to 
make  such  an  ordinance.  Regina  v.  The  Master^  fee.  of  God^s  Gifl  in  Dulwich^  viii.  385. 

1 0.  Deputies  of  usage — ByAaws — Power  of  appointment  hound  by  usage.  Where  a 
corporation  has  from  time  inmemorial  exercised  certain  functions  by  its  officers,  who 
have  appointed  deputies,  and  those  deputies  by  custom  are  entitled  to  the  monopoly  of 
the  employment,  the  office  of  deputy  being  salable,  but,  if  not  sold  on  the  death  of  the 
occupant  reverting  to  the  corporation — the  plaintiffs,  who  are  a  part  of  the  deputies, 
must  show  the  immemorial  existence  of  the  body  of  which  they  form  a  part,  in  order 
to  maintain  an  action  for  the  infringment  of  the  by-laws  of  their  body  by  two  of  the 
deputies  appointed  by  the  corporation.     Thompson  v.  Daniel^  xxi.  93. 

11.  Such  a  body  may  have  the  power  to  make  by-laws  to  regulate  the  rights  and 
duties  of  its  members,  but  whether  the  body  of  deputies  has  that  power  or  not  must 
depend  on  usage.  And  on  proof  that  they  have  regulated  their  own  affairs  without 
interruption  for  sixty  years,  they  will  be  deemed  to  have  the  right  of  self-government, 
although  they  may  be,  in  a  sense,  the  servants  of  the  corporation,  and  the  corporation 
cannot  appoint  deputies  to  hold  their  office  upon  terms  different  from  those  prescribed 
by  the  general  regulations  of  the  body.    lb, 

12.  One  of  several  persons  interested  in  a  common  purse  will  not  be  justified  in 
refusing  a  pa}naient,  when  proffered  according  to  usage,  though  it  cannot  be  demanded 
as  a  right,  where  it  is  not  so  improper  as  that  it  is  illegal  to  accept  it    /d. 

VI.  Shareholders  ;  Registry  of  Shares. 

1.  Prima  facie  evidence  that  party  is  shareholder.  An  affidavit  in  support  of  an 
application  under  the  Companies  Clauses  Consolidation  Act,  8  &  9  Vict  c.  16,  for  a 
scire  facias  for  execution  against  a  shareholder  on  a  judgment  against  a  nulway  com- 
pany, stated  that  the  deponent  *'  having  been  foiled  in  his  attempts  to  obtain  a  sight  of 
the  register,  and  to  obtain  authentic  and  official  information  on  the  subject,  deponent 
instituted  inquiries  aliunde  as  to  who  really  were  the  shareholders  of  the  company,  and 
hath  been  credibly  informed  by  parties  officially  connected  with  the  said  railway,  and 
which  information  deponent  verily  believes  to  be  true,  that  the  siud  A  B,  who  has 
been  a  director  of  the  said  company  from  the  conunencement,  was  a  duly  registered 
shareholder  of  seventy  shares  in  the  said  company,  and  that  1,085/.  was  due  thereon 
in  respect  of  subscriptions  not  called  up,  the  shares  in  the  said  company  being  20/. 
shares,  and  only  4/.  10s.  per  share  having  been  paid  up  or  called.*'  Held,  that  this 
affidavit,  unanswered,  was  good  prima  facie  evidence  of  the  party  being  a  shareholder 
of  the  company.    Rastrick  v.  The  Derbyshire,  S^c,  RaUway  Co.  xxiv.  405. 

2.  Evidence  that  a  party  is  not  a  shareholder.  In  an  action  for  calls  the  plaintiffs,  to 
prove  that  the  defendant  was  a  member  of  the  company,  produced  the  register  of  the 


CORPORATIOMa.  167 

dtfreholdera.  _To  rebut  Hue  evidence  the  defendant  proved  tbat  he  HppUed  for  100 
dttrea,  promuiog  to  pay  the  deposit,  «nd  sign  the  necessary  deeds ;  that  the  company 
hy  their  letter  of  alloCmeDt,  informed  him  that  50  shares  were  allotted  to  him  upon 
nhich  he  waa  required  to  pay  a  deposit  by  a  certain  day ;  that  icrip  certificates  would 
be  deliTered  to  him  in  exchange  for  the  letter  of  allotment  aiter  his  execution  of 
1^  tubecnberg*  agreement ;  and  that  the  shares  would  be  forfeited  if  these  reiiuisitioDS 
were  not  complied  vith  by  a  certain  day.  Held,  that  this  evidence  rebutted  tha 
frima/aeie  inference  fmm  the  register,  that  the  defendant  was  a  shareholder  in  the 
conpany.     The  Waterford,  Wexford,  jv.  Railmiy  Co.  v.  Pidcoct,  xviii.  517. 

S.  Mandamrit  to  regitttr  skaru — Want  of  bona  fides  in  applicant.  A  purchaser  of 
ibarei  id  a  r^way  company,  the  construction  of  ivhoie  tailway  has  been  deferred,  and 
«fao  have  voted  a  return  of  14i.  per  share  of  the  paid  up  capital  to  the  sharohoklcrs, 
ud  hare  actually  returned  lOi.  thereof,  tho  certtGcatet  of  the  shares  purchased  having 
nch  Rtum  indorsed  upon  them,  the  time  for  tlie  compulsory  purchase  of  land  by  ths 
cmpany  having  also  expired,  is  not  entitled  to  a  writ  of  mandamitt  to  compel  the 
lepsteriiig  of  his  deed  of  transfer.  As  one  of  the  public  he  has  no  right  to  the  writ, 
lad  the  circnmstancci  of  his  purchase  show  that  he  was  not  proceeding  bond  Jide  for 
tlcpiupoM  of  enforcing  the  rights  of  a  shareholder.  Regina  v.  The  Liitrpool,  j-e. 
itiiiray  Co.  xi.  406. 

YII.  Liability  of  ShareAoiders  ;  Executiont  againtt. 

L  Action  againtt  cKcurman  of  corporation — Colonial  law.  An  act  enabling  the 
ebinnan  of  a  company  to  sue  and  be  sued  on  behalf  of  the  company,  and  provid- 
ing that  execution  in  such  action  against  th(  chairman  might  bo  issued  gainst  the 
|Kids,  lands,  &c.,  of  any  member  of  the  company,  in  like  manner  as  if  such  judgment 
lud  been  obtained  against  him  personally,  is  within  the  authority  c£  a  colonial  legis- 
litore,  and  contains  nothing  repugnant  to  the  law  of  England  or  to  natural  justice. 
Tie  specific  mode  provided  for  cnlbrcing  the  judgment  by  execution  against  a 
nemher  t£  the  ccHupany  cannot  be  obtained  agaiust  a  shareholder  out  d  the  colony ; 
but  the  judgment  against  the  chairman  may  be  made  the  fouudadon  of  au  action 
•gainst  inch  shareholder  iu  the  same  manner  as  if  he  had  been  persooaUy  served  and 
llie  recovery  had  been  against  him  as  a  party  to  the  record,  jiank  of  Ausirala»ia  v. 
Auf,  iv.  S53. 

2.  Scire  facias  against  shareholder.  In  order  to  entitie  tho  judgment  creditor  of  a 
niimy  company  to  a  tcire  facial  against  a  shareholder,  he  must  show  that  he  has  no 
meuLs  of  obtaining  satisfaction  of  bis  Judgment  without  it.  Hitchint  v.  The  Kilkenix]/, 
ifc.  Sailieas  Co.  xxix.  341. 

S.  Liability  after  elegit  iisued.  A  judgment  creditor  of  a  railway  compauy,  vrithiu 
the  operation  of  the  "  Companies  Clauses  Consolidation  Act,  1845,"  is  entiUcd  to  issue 
execntion  against  a  shareholder,  under  sect.  S6,  although  he  has  before  issued  an 
degit  against  the  lands  of  the  company,  but  such  lands  are  insufficient  to  satisfy  the 
jodgment  debt     Regina  r.  The  Derbgghire,  ^c.  Radaay  Co.  x.wi.  101. 

4.  Qaare,  whether  the  provisions  of  the  36th  section  of  the  Companies  Clauses 
CoQKilidation  Act,  8  Vict  c,  16,  whereby  shareholders  in  a  joint-stock  company  are 
tendered  liable  for  its  debts,  apply  to  cases  where  the  company  is  pl^ntilE  TA« 
Eilterms  Railwag  Co.  v.  Fielden,  n.  388. 

Vlli.  Corutruelion  of  partietilar  Sltituta. 

1.  Jaa  or  kou*t  of  eorrteiion^  regulation  of.  The  7  Will.  IV.  and  1  Tict  c.  78, 
».  tk,  doe*  not  deprive  the  council  of  a  city  or  borongh  of  all  control  over  the  govera- 
■M*  and  r^ulation  of  the  jwl  dr  boose  of  correction  of  the  city  or  borough,  wUcIi 
M  conodl  by  the  A  &  6  WiU.  ir.  c.  76.    Under  the  proriM  in  that 
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flection,  the  council  have  a  discretionary  power  as  to  the  salary  to  be  paid  to  the  gov- 
ernor of  such  jail  or  house  of  correction,  and  may  refuse  to  confirm  an  order  made 
by  justices  of  the  city  or  borough,  for  the  payment  of  an  amount  of  salary  which  the 
council  consider  excesave.    Regina  v.  The  Mayor^  Sfc,  of  York,  xviii.  305. 

2.  Insurance  of  shire  holly  expense  of.  By  act  of  parliament,  the  county  justices 
were  empowered  to  order  the  shire  hall  to  be  insured,  supported,  &c.,  as  they  should 
think  fit ;  the  town  of  S.  to  pay  one  tenth,  and  the  county  the  remainder  of  the  ex- 
penses. Held,  that  the  corporation  of  the  town  were  bound  to  pay  their  proportion 
of  an  amount  actually  expended  in  pursuance  of  such  an  order,  though  they  had  had 
no  notice  that  it  was  about  to  be  made ;  and  that  they  were  bound  to  pay  their  propor- 
tion of  another  amount  ordered,  though  it  had  not  been  expended  before  the  action. 
Hinckley  v.  llie  Mayor ,  Sfc.  of  Stafford,  iii.  698. 

8.  Power  to  lay  gas-pipes.  The  Dover  Gas-light  Company  held  to  have  power, 
under  the  provisions  of  their  act  of  incorporation,  3  Geo.  lY.  c.  15,  without  the  eon- 
sent  of  the  commissioners  for  executing  the  paving  acts  at  Dover,  but  under  the  con- 
ditions in  all  other  respects  prescribed  by  their  act,  to  lay  down  in  the  streets  o£  Dover 
in  which  gas-pipes  had  been  already  lidd  down  by  them  under  the  provisions  of  ih&r 
act,  and  were  still  in  use,  additional  gas-pipes  parallel  to  and  to  be  used  with  such 
others  for  the  same  purpose  of  supplying  gas-light  to  the  town.  Powers  given  by 
Local  Act,  3  Geo.  IV.  c.  15.  The  Dover  Gas-light  Co,  v.  The  Mayor ^  ffc,  of  Dover ^ 
xxxL  514. 

4.  Oldham  gas  and  tcater  act — Supply  to  Union  workhouse.  The  Oldham  poor-law 
union  comprises  eight  townships,  and  the  union  worlchouse  is  maintained  out  of  the 
cemmon  fund  of  the  union,  consisting  of  the  aggregate  of  the  poor-rates  witlnn  those 
townships.  The  Oldham  Corporation  Gas  and  Water  Act,  1858,  extends  only  to  four 
of  those  townships,  and  to  two  townships  not  within  the  union.  By  sect  58  of  thai 
act,  '*  the  corporation  shall  at  all  times  afibrd  an  ample  supply  of  gas  and  water,  with- 
out charge,  to  all  hospitals  and  infirmaries  within  the  limits  of  the  act,  and  all  baths 
and  washhouses,  and  all  buildings  within  those  limits  respectively  maintained  at  the 
expense  of  the  borough-rates  or  the  rates  for  the  relief  of  the  poor,  or  other  rates 
raised  within  those  limits."  Held,  that  the  corporation  were  not  bound  to  supply  gas 
and  water  gratuitously  to  the  union  workhouse,  as  it  was  not  maintained  by  rales 
whoUy  raised  within  the  limits  of  the  act     The  Guardians,  ifc,  v.  Oldham,  xxviu.  149. 

5.  Municipal  corporation  act.  The  Hospital  of  St  John^  in  the  city  of  Exeter,  was 
incorporated  by  lettors-patent  of  King  Charies  L,  and  the  mayor,  recorder,  aldermen, 
and  common  council  of  the  said  city,  for  the  time  being,  were  thereby  appointed  to  be 
governors  of  the  said  hospital.  Tbe  recorder  was  not,  prior  to  the  Municipal  Cor- 
poration Act,  5  &  6  Will.  IV.  c.  76,  a  member  of  the  corporation,  but  he  was  an  officer 
elected  by  the  corporation.  Held,  that  the  circumstance  of  the  recorder  being  a 
member  of  the  corporation  of  St  John,  but  not  of  the  municipal  corporation,  did  not 
prevent  this  case  from  falling  within  the  Tlst  section  of  the  Munidpal  Corporation 
Act.     The  Attorney-General  v.  The  Corporation  of  Exeter,  xvii.  242. 

6.  Application  to  parliament  at  expense  of  borough  fund.  A  corporation  were  pto- 
posing  to  obtain  an  act  of  parliament  for  improving  a  river  flowing  through  their  city, 
and  applying  money  from  the  borough  fun^  in  paying  certain  expenses, — an  ii^bnm^ 
tion  was  filed  by  the  Attorney-General,  praying  an  injunction  to  restrain  tins  mpfSet^ 
tion  to  parliament  at  the  expense  of  the  borough  fund,  and  the  same  was  granted;  and 
on  appeal  from  the  decision,  the  appeal  motion  was  refused,  with  costs.  The  Attorney' 
General  v.  The  Corporation  of  Norwich,  ix.  98. 

7.  Borough  fund,  A  borough  fund  is  a  trust  fund,  and  is  so  constituted  by  the 
Municipal  Corporsstion  Act.    lb. 
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I.  POWEB   AND   DISCBETION   OF   COURTS   AS   TO    COSTS. 
II.   WHERE    COURTS   HAVE   CONCURRENT  JURISDICTION. 
ni.  AS   AFFECTED   BT  AMOUNT   OF   CLAIM,  AND   AMOUNT   OF  DAMAGES. 
IV.   SUCCESSFUL  PARTY. 

V.   WHERE   NEITHER  PARTY   WILL   RECOVER. 

VL  AS   AFFECTED   BY   CONDUCT   OF  PARTIES,  IMPROPER    ALLEGATIONS, 
&C. 
Vn.   PROSECUTION   OF   SUIT  TO   RECOVER   COSTS. 
Vm.   WHAT   FUNDS,  &C.,  LIABLE   FOR   COSTS. 
IX.   UPON   AMENDMENTS. 
Z.   ON    DEMURRER. 

XL   OF  NEW  TRIAL;   ON  MOTION   TO   DISMISS,  DISCONTINUANCE,  &0. 
Xn.   OK   APPEAL  AND   IN   ERROR. 
Xm.   IN   ADMINISTRATION    SUITS. 
XIV.   IN   FORECLOSURE   SUITS. 
XV.  IN   SUITS  FOR  SPECIFIC   PERFORMANCE. 
XVI.  IN   ADMIRALTY. 

XVn.   IN   PROCEEDINGS    IN   CASES    OF  LUNACY. 
XnU.   IN   PAUPER    SUITS. 
XIX.    IN    CRIMINAL    CASES  ;  MANDAMUS,  AND    QUO   WARRANTO. 
XX.   IN     PROCEEDINGS     AS     TO     COMPENSATION    FOR     LAND    TAKEN    BY 

PUBLIC    COMPANIES. 
XXL   IN   WINDING   UP   CASES. 

XXIL   attorneys'   and    solicitors'   bills   OF    COSTS  ;   THEIR   LIABILITY 
TO  PAY   COSTS. 

xxm.  trustees;  their  rights  and  liabilities  as  to  costs. 

XXIV.  IN   RELATION   TO    COMMISSIONS,  AND   FEES    OF   WITNESSES. 
XXV.   SECURITY  FOR    COSTS,   WHEN  REQUIRED,  &C. 
XXVL   TAXATION   OF   COSTS. 
XXVIX.  MISCELLANEOUS   CASES. 

L  Power  and  Discretion  of  Courts  as  to  Costs. 

1.  Petition  under  Trustee  Actj  1850 — Jurutdiction  of  court  of  chancery.  A  petition, 
under  the  Trustee  Act,  1850,  stated  that  A  had  mortgaged  lands  to  B  in  fee ;  that  B 
Itad  died,  having  hy  his  will  devised  the  lands  to  infants,  and  appointed  C  his  executor, 
that  a  contract  had  been  entered  into  by  C  with  a  railway  company  for  the  sale  of  a 
part  of  the  lands,  and  that  for  the  purpose  of  carrying  out  the  contract,  it  was  neces- 
ary  to  get'  in  the  legal  estate.  The  petition  prayed  that  the  legal  estate  might  be 
Te^fid  in  C  and  that  the  railway  company  might  pay  the  costs  of  the  petition.  The 
nilway  company  appeared  at  the  hearing,  but  objected  to  pay  the  costs.  Held,  that 
the  court  had  no  jurisdiction  to  make  any  order  either  in  &vor  of  or  against  the  com- 
paaj.    In  re  Rees*  Devisees ^  xiii.  137. 

1  Jurisdiction  of  court  of  appeal*  Where  the  Master  of  the  Itolls  or  a  vice-chancellor 
Imi  given  substantial  relief  against  a  defendant,  with  costs  against  him  personally,  it  is 
tCKpetent  to  thb  court,  in  affirming  the  decree  as  to  relief,  to  vary  as  to  costs,  if  its 
'buit  from  the  decree  as  to  costs  is  strong,  clear,  and  undoubting.  Reynell  v. 
4*1*,  xiii.  74. 

ti  Sfeekd  cases.  At  the  hearing  of  special  cases,  xmder  the  18  &  14  Yict  c.  35,  the 
MBt  has  power  to  give  directions  as  to  costs.    Jackson  v.  Craig^  m.  173. 

na.  BKP.  Dia.  15 
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4.  Cases  of  concurrent  jurisdiction.  The  13th  section  of  the  13  &  14  Vict  c.  61, 
which  provides  that  where  less  than  20/.  is  recovered  in  an  action  in  the  superior 
courts,  and  it  shall  be  made  to  appear  to  the  satisfaction  of  the  court  or  a  judge  at 
chambers,  that  the  action  was  of  the  description  therein  specified,  such  court  or  judge 
*'  may  thereupon  by  rule  or  order  direct  that  the  plaintiff  shall  recover  his  costs," 
confers  a  power  upon  the  court  or  a  judge  to  grant  costs,  which  is  imperative  in  cases 
falling  within  that  section.  Macdougall  v.  Paterson,  vii.  510;  Asplin  v.  Blackman, 
-^iii.  524;  Crake  v.  Powellj  x.  329;  contra,  Jones  v.  Harrison,  iii.  579;  Palmer  v. 
Richards,  v.  535 ;  see,  also,  Norman  v.  Marchant,  xii.  576 ;  and  Fraser  v.  Fothergiil, 
XXV.  277. 

5.  Under  certain  statutes.  Sect  18  of  12&ld  Vict  c.  45,  does  not  take  away 
the  power  of  awarding  costs  given  by  17  Geo.  11.'  c.  38,  s.  4,  but  gives  an  additional 
remedy  for  enforcing  the  order.    Regina  v.  Huntley,  xxv.  199. 

6.  Order  to  pay,  validity  of.  Where,  by  statute,  the  court  in  certain  cases  may 
order  one  party  to  pay  costs  to  the  other  "  recoverable  in  the  manner  poiqted  out  by  ** 
a  preceding  statute,  which  directs  costs  to  be  paid  to  the  clerk  of  the  peace — it  seems, 
that  an  order  to  pay  costs  to  the  party  is  valid,    lb. 

7.  Set-off  of,  application  to  allow.  The  rule  of  Hil.  2  Will.  ly.  s.  98,  only  applies 
to  cases  in  which  the  court  has  a  discretion  to  allow  costs  or  damages  of  different 
actions  to  be  set-off  against  each  other,  and  where  there  has  been  an  application  to 
allow  such  set-off.    Dunn  v.  West,  L  325. 

8.  Awarded  by  arbitrator — Lien  for.  Where  an  arbitrator  has  awarded  a  sum  to  be 
paid  to  A,  in  respect  of  matters  in  difference  between  him  and  B,  and  the  costs  of  the 
action  (a  smaller  sum)  to  be  paid  to  B  at  the  same  time  and  place,  the  court  has  no 
jurisdiction  to  order  B  to  pay  the  whole  sum  awarded  to  A  to  A's  attorney  on  account 
of  his  lien  for  A's  costs.  lb. 

9.  Costs  of  motion.  The  court  can  always  deal  with  the  costs  of  a  motion  as  it 
thinks  fit  The  court  will  decline  to  order  the  defendant  to  pay  to  the  plaintiff,  the 
costs  of  a  motion  for  an  injunction  restraining  a  railway  company  from  doing  an 
unauthorized  act,  decided  to  be  proper  having  regard  to  the  interests  of  the  plaintiff, 
though  not  done  in  conformity  with  the  statute.  Pearce  v.  The  Wycomb  Railway  Co, 
xxi.  1. 

10.  Costs  of  second  suit.  On  a  motion,  to  have  a  second  bill  on  behalf  of  an  infant 
taken  off  the  file,  the  court  had  not  made  an  order  in  the  terms  of  the  motion,  but  by 
an  order  intituled  in  both  suits  had  retained  the  second  bill,  and  reserved  the  costs  of 
it  and  of  that  motion.  Held,  that  it  was  not  now  open  to  the  court  to  omit  all  pro- 
vision for  the  costs  of  that  second  suit    Ashley  v.  Allden,  x.  314. 

11.  Costs  of  obtaining  writ  of  mandamus.  Although  the  costs  of  obtaining  a  writ  of 
mandamus,  where  cause  is  shown,  are  in  the  discretion  of  the  court,  yet  they  ought  to 
be  given  to  the  successful  party,  unless  there  are  strong  grounds  to  the  contrary. 
Regina  v.  Harden,  xxiv.  167  ;  see  also,  Regina  v.  Langridge,  xxix.  177. 

12.  Arbitration — Certificate  for  costs.  The  court,  or  a  judge  at  chambers,  has  the 
power  of  certifying  to  give  costs,  under  the  13th  section  of  the  13  &  14  Yict  c.  61, 
(the  County  Courts  Extension  Act,)  notwithstanding  the  power  of  certifying  as  a 
judge  at  Nisi  Prius  to  give  costs,  under  the  12th  section  of  that  act,  has,  by  an  order 
of  Teferencc,  been  given  to  an  arbitrator,  who  has  failed  to  certify ;  the  certificate 
under  the  13th  section  being  one  which  a  judge  at  chambers  or  the  court  has  power  to 
give,  and  different  from  that  which  a  judge  at  Nisi  Prius  is  empowered  to  give  under 
the  12th  section.     Sharp  v.  Eveleigh,  v.  467. 

13.  Certificate  bf  judge.  Under  the  12th  section  of  the  County  Courts  Extenrion 
Act,  13  &  14  Vict  c.  61,  a  judge  has  power  to  certify  for  costs  where  the  sum  recovered 
in  actions  of  contract  is  20/.  and  in  tort  5/.     Garby  v.  Harris,  xiv.  479. 

14.  As  to  the  discretion  of  taxing-master,  see  In  re  Clarke,  an  attorney,  viiL  37 
see  also,  Mackenzie  v.  Mackenzie,  xi.  41. 
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IL   Where  Courts  have  concurrent  Jurisdiction, 

1.  Application  for  costs^  vnthin  what  time  to  be  made.  No  time  is  fixed  within  whicli 
£D  application  for  costs  is  to  be  made  under  the  15  &  16  Vict  c.  54,  s.  4,  in  cases 
where  the  county  courts  and  the  superior  courts  have  concurrent  jurisdiction.  Where 
application  for  costs  was  not  made  till  a  year  after  judgment  rendered,  defendant  hav- 
ing been  out  of  the  jurisdiction  during  that  time,  it  was  held^  that  plaintiff  was  entided 
to  costs.     Reed  v.  Gardner,  xx.  482. 

2.  Certificate  for  costs  under  County  Court  Act.  Under  the  9  &  10  Vict  c.  95,  s.  1 29, 
(the  County  Court  Act,)  a  judge  of  a  superior  court  may  certify  for  costs  at  any  time 
before  the  costs  are  taxed.     Tharratt  v.  Trevor ,  iv.  407. 

3.  Plaintiff  primd  facie  disentitled  to  costs.  In  an  action  in  the  superior  courts  in 
which  the  plaintiffs  shall  primd  facie  be  disentitled  to  costs  by  reason  of  sect  11  of 
the  Stat  13  &  14  Vict  c.  61,  if  there  be  facts  which  would  take  the  case  out  of  the 
prohibition  of  that  section,  semhle,  that  the  Master  could  not  take  notice  of  those  cir- 
coznstances,  but  that  application  should  be  made  to  the  court  or  a  judge,  under  sect  4 
of  the  Stat  15  &  16  Vict  c.  54,  for  an  order  directing  that  the  plaintiff  shall  recover 
his  costs  before  the  plaintiff  applies  to  the  Master  to  tax  them.  Levi  v.  M*Rae, 
XTin.  419. 

4.  Affidavit  for  suggestion  to  deprive  plaintiff  of  costs  under  County  Courts  Act.  An 
affidavit  for  a  suggestion  to  deprive  a  plaintiff  of  costs  under  the  County  Courts  Act, 
9  &  10  Vict  c.  95,  ss.  128,  129,  stated  that  at  the  time,  &c.,  the  plaintiff  was  residing 
and  carr}'ing  on  his  business  at  A,  within  the  jurisdiction  of  the  county  court  of  B,  and 
the  defendant  was  residing  and  carrying  on  his  business  at  C,  within  the  jurisdiction 
of  the  county  court  of  D,  and  that  the  plaintiff  **  did  not  dwell  more  than  twenty  miles 
from  the  defendant"  Held  insufficient,  as  not  showing  that  the  parties  dwelt  within 
twenty  miles  of  each  other.  Room  v.  Cottam,  L  504.  See,  i^,  Fry  v.  Whittle,  iv. 
467. 

5.  Action  on  bill  of  exchange — Jurisdiction  of  county  court.  An  action  was  brought 
bj  a  second  indorsee  of  a  bill  of  exchange  against  the  drawer.  The  bill  was  drawn 
and  indorsed,  and  notice  of  dishonor  given,  within  the  jurisdiction  of  the  county  court 
witlun  which  the  defendant  dwelt  On  motion  to  enter  a  suggestion  to  deprive  the 
iJaindff  of  his  costs  under  the  County  Court  Act,  it  was  held,  that  the  cause  of  action 

in  some  material  point  within  the  jurisdiction  of  the  county  court,  and  that  that 
sufficient  to  warrant  that  entry  of  the  suggestion,  whether  the  plaintiff  had  knowl- 
edge of  the  foct  or  not  ^Hush  v.  Long,  iv.  199. 

6.  Order  fsT  allowing  costs  to  plaintiff  under  County  Court  Extension  Act.  A  judge's 
order  for  allowing  costs  to  a  plaintiff  under  the  County  Court  Extension  Act,  13  &  14 
Vict  c.  61,  may  be  made  on  a  statement  of  the  ^ts  necessary  to  bring  the  case  within 
the  statute,  without  affidaWt,  if  that  statement  is  not  disputed  by  the  opposite  party. 
Power  v.  Jones  J  i.  512. 

7.  Under  London  Small  Debts  Act.  Qucere,  whether  the  13  &  14  Vict  c.  61,  affects 
the  London  Small  Debts  Act,  10  &  11  Vict  c.  71 ;  and,  consequently,  whether,  in  order 
to  deprive  a  plaintiff  of  costs  under  the  provisions  of  this  latter  statute,  a  suggestion  for 
that  purpose  must  be  entered  on  the  roll  by  the  defendant  Hewitt  v.  Paterson,  iv. 
519. 

8.  Amount.  Under  the  City  of  London  Small  Debts  Act,  15  Vict.  c.  77,  ss.  119, 
ISO,  121,  in  actions  on  contract,  where  less  than  20/.  is  recovered,  the  certificate  of  the 
judge  must  be  granted  at  the  trial ;  but  where  the  recovery  is  of  a  sum  between  20L 
sod  50L  the  certificate  may  be  granted  at  any  time.     Chaplin  v.  Levy,  xxv.  500. 

UL  A$  affected  by  amount  of  Claim  and  amount  of  Ikunages. 
1.  When  certificate  of  judge  requisite  to  recovery  of  costs.     A  party  who  sues  in  a 
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superior  court  for  a  som  exceeding  20/.,  but,  in  consequence  of  the  proof  of  part  paj- 
ment,  recovers  a  verdict  for  less  than  the  amount,  will  be  deprived  of  his  costs  by  the 
County  Court  Act,  9  &  10  Vict  c.  95,  s.  129,  unless  the  judge  by  whom  the  cause  is 
tried  certifies  that  the  action  was  fit  to  be  brought  in  a  superior  court  Turner  v. 
Berry  J  i.  601. 

2.  City  of  London  Small  Debts  Act.  The  construction  of  the  119th  and  120th  sec- 
tions of  the  City  of  London  Small  Debts  Act  is,  that  where  a  plaintiff  in  the  superior 
courts  recovers  less  than  20/.  in  an  action  on  contract,  or  less  than  5/.  in  an  action  on 
tort,  which  might  have  been  brought  in  the  city  court,  he  loses  his  costs,  without  any 
suggestion ;  and  if  he  recovers  20/.,  and  not  more  than  50/.,  in  an  action  on  contract^ 
(except  in  certain  specified  actions,)  he  will  lose  his  costs,  if  the  defendant  enters  a 
suggestion.     C<utrique  v.  Page,  xx.  231. 

8.  Amendment  to  give  jurisdiction.  Where  a  cause  is  brought  before  a  county  couity 
over  which  it  has  no  jurisdiction,  the  court  should  not  allow  the  plaintiff  to  reduce  his 
claim  in  order  to  bring  it  within  the  jurisdiction,  without  the  payment  of  costs.  HiU  y« 
Sunft,  xxix.  482. 

4.  Onus  of  proving  right  to  costs — Title  in  question.  Where  a  plaintiff  recovers  in 
a  superior  court  a  less  sum  than  those  mentioned  in  the  IS  &  14  Yict  c.  61,  s.  11,  in 
any  of  the  actions  there  specified,  the  onus  of  proving  that  he  is  entitied  to  costi 
under  sect  13,  of  the  same  act,  is  cast  upon  him ;  and  if  he  claims  his  costs  upon  the 
ground  that  titie  was  in  question,  under  the  9  &  10  Vict  c.  95,  s.  58,  he  is  bound  to 
establish  the  fact  that  the  titie  did  really  bond  fide  come  in  issue,  and  not  merely  that 
the  defendant  so  pleaded  that  it  might  posribly  have  come  in  issue.  Latham  v.  Spedr 
ding,  iv.  273. 

5.  Concurrent  jurisdiction — Residence  of  one  of  two  plaintiffs.  Where  one  of 
several  plaintiffs  dwells  beyond  twenty  miles  from  the  defendant,  the  superior  courts 
have  concurrent  juri|riiction  with  the  county  court,  under  the  9  &  10  Vict  c.  95, 
s.  128,  and  the  plaintiffs  will  be,  therefore,  entitied  to  costs  under  the  IS  &  14  '^ct 
c.  61,  notwithstanding  less  than  20/.  is  recovered.     Hickie  v.  Salomo,  xiv.  S58. 

6.  Judgment  for  plaintiff  on  demurrer — Less  than  20/.  recovered  on  inquisition  of 
damages.  Where  a  plaintiff,  in  an  action  of  contract,  after  judgment  on  demuTer, 
recovers  less  than  20/.  on  an  inquisition  of  damages,  he  is  deprived  of  his  costs  by  the 
13  &  14  Vict  c.  61,  8.  11,  the  case  not  coming  under  the  exception  as  to  judgment  by 
defiiult    Prew  v.  Squire,  v.  891. 

7.  Costs  of  demurrer  and  issues  in  fact.  The  129th  section  of  the  9  &  10  Vict, 
c.  95,  deprives  a  plaintiff  who  recovers  less  than  5/.  in  an  action  of  tort,  in  a  superior 
court,  of  the  costs  of  a  demurrer  on  which  he  has  succeeded,  as  well  m  the  costs  of 
issues  in  fkct    Abley  ▼.  Dale,  ix.  439. 

8.  Recovery  by  verdict  of  jury,  what  is.  In  an  action  of  trespass,  a  verdict  was  taken 
fi>r  the  plaintiff,  subject  to  the  award  of  an  arbitrator,  who  was  to  have  the  powers  of  a 
judge  at  Nisi  Prius,  and  to  enter  the  verdict  as  he  thought  fit  He  entered  it  for  the 
plaintiff,  with  less  damages  than  40^.,  and  did  not  certify.  Held,  that  this  was  a  recov- 
ery, by  the  verdict  of  a  jury,  within  tiie  meaning  of  the  3  &  4  Vict  c.  24,  s.  2 ;  and 
the  plaintiff  was,  therefore,  entitied  to  no  costs.     Cooper  v.  Pegg,  xxx.  452. 

9.  Recovery  of  less  than  40s.  in  trespass  on  the  case.  If  the  plaintiff,  in  an  actioD 
of  trespass  on  the  case,  recovers  less  than  40^.  and  that  by  verdict  of  a  jury,  he  is  not, 
under  3  &  4  Vict  c.  24,  s.  2,  entitied  to  costs.    Reid  v.  Ashby,  xxiv.  233. 

10.  Less  than  20/.  awarded  by  arbitrator.  The  lower  scale  of  costs  given  by  Reg. 
Gen.  E.  T.  4  Will.  IV.  and  Reg.  Gen.  BL  T.  16  Vict,  for  cases  where  the  amount  re- 
covered does  not  exceed  20/.,  does  not  apply  where  less  than  that  sum  has  been  recoT* 
ered  by  the  award  of  an  arbitrator.    HoUand  v.  Vincent,  xx.  470. 

11.  Sum  tendered  and  recovered  together  exceeding  20/.  A  plaintiff  who  recovers  in 
an  action  of  debt  a  sum  which,  together  with  a  sum  paid  into  court  on  a  plea  of  tender, 
exceeds  20/.,  is  entitied  to  the  costs  of  the  action,  notwithstanding  the  1 1th  section  of 
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die  13  &  14  Vict  c.  61.     Crosse  v.  Seaman^  xx.  293.     Sec,  also,  Man  v.  Buckerjield, 
11.  186;  Hush  ▼.  Long,  iv.  199. 

12.  An  action  was  brought  in  one  of  the  superior  courts  for  a  sum  exceeding  20/., 
and  the  defendant  paid  7/.  1^.  into  court,  which  the  plaintiff  took  out  in  full  satisfaction 
and  dischai^e  of  his  claim.  Held,  that  the  plaintiff*  was  entitled  to  the  costs  of  the 
action.     Chambers  y.  Wiles,  xxx.  257. 

IV.  Success/id  Parti/. 

1.  Suit  against  several — Issue  directed  as  to  one.  In  a  suit  against  several  persons, 
A,  B,  and  C,  the  decree  directed  an  issue  as  to  C,  and  reserved  the  costs  of  A  and  B, 
and  the  "subsequent"  costs  of  all  other  parties,  and  further  directions.  C  was  suc- 
cessful on  the  issue.  Held,  that  he  was  entitled  to  all  his  costs.  Rice  v.  Gordon,  xi. 
312. 

2-  Declaration  on  common  counts — Pleas  never  indebted  and  pagment.  Where  the 
plaintiff*  declares  on  the  common  counts,  and  the  defendant  pleads  never  indebted  to 
file  whole,  and  alscb^ payment  (in  the  common  form)  to  the  whole  declaration, — the 
particulars  giving  credit  for  an  amount  as  paid, — ^if  plaintiff  fails  in  proving  any 
balance  due,  although  he  is  entitled  to  a  verdict  on  the  general  issue,  he  is  not  entitled 
to  any  costs,  except  such  as  he  can  show  to  have  been  exclusively  incurred  in  proving 
the  amount  which  has  been  paid ;  and  the  defendant  is  entitled  to  such  costs  as  in 
any  degree  related  to  the  disproof  of  a  balance.   *  Wag  v.  Hennett,  xxv.  407. 

3.  Pleas  of  never  indebted,  pagment  in  general,  and  pagment  into  court.  Debt  for 
work  and  labor.  Pleas,  first,  except  as  to  10/.'  parcel,  &c.,  never  indebted ;  secondly,  as 
to  1(W.  other  parcel,  &c.,  payment;  thirdly,  as  to  the  10/.  above  excepted,  pa}'mentinto 
court  of  10/.  \s.  in  full  satisfaction  of  the  sud  sum  of  10/.  and  damages  by  reason  of  its 
non-payment.  Replications,  joining  issue  on  the  first  plea ;  traversing  the  payment 
alleged  in  the  second  plea ;  and  to  the  third  plea,  that  the  plaintiff*  accepted  and  took 
oat  of  court  the  amount  paid  in,  in  satisfaction  of  the  causes  of  action  in  that  plea 
aDeged,  and  prayed  judgment  for  his  costs  in  that  respect  A  verdict  was  found  for 
the  plaintifi'  on  the  plea  of  never  indebted,  for  10/.  beyond  the  sum  paid  into  court, 
and  for  the  defendant  on  the  second  plea.  Held,  that  the  plaintiff*  was  entitled,  under 
Reg.  Gen.  Trinity  term,  1  Vict  to  have  allowed  him,  on  taxation,  all  his  costs  of  suit 
in  respect  of  the  cause  of  action  to  which  the  plea  of  payment  into  court  had  been 
pleaded,  including  the  costs  of  the  replication  to  that  plea.  Rumbelow  v.  Whalleg, 
iv.  281. 

4.  Feigned  issue  under  General  Inclosure  Act.  On  a  feigned  issue  ordered  under 
the  General  Inclosure  Act,  the  party  Ruling  to  make  out  his  claim  must  pay  the  costs. 
Begina  y.  Kelseg,  iv.  251. 

5.  Special  case  voithout  pleadings — Succeeding  as  to  part  of  claim.  Where,  in  a 
special  case  without  pleadings  under  the  Common-law  Procedure  Act,  1852,  t^e 
plaintiff'  succeeds  as  to  a  part  only  of  his  chum,  and  the  defendant,  as  to  the  residue, 
the  plaintiflr  is  entided  to  the  general  costs  of  the  action,  and  the  defendant  to  so 
mach  as  he  can  satisfy  the  Master  was  exclusively  expended  upon  that  part  of  the 
case  upon  which  he  succeeded.    EllioU  v.  Bishop,  xxviii.  484. 

6.  Successive  assignees  of  term — Action  for  breach  of  covenant.  If  B,  C,  and  D 
become  successively  assignees  of  a  term  of  years  in  certain  premises,  A  being  the 
orginal  owner  of  the  term,  and  A  bring  an  action  against  B  for  breach  of  covenant, 
the  breach  having  been  committed  by  D,  a  subsequent  assignee,  it  is  the  proper  course 
for  B  to  let  the  judgment  go  by  default,  and  C  and  D  are  successively  liable  for  all 
*Qeli  costs,  as  well  as  the  damages.  But  if  B  unsuccessfully  defends  the  suit,  he  must 
pfty  his  own  costs.  It  is  also  proper  for  B  to  bring  his  action  against  C  before  he  has 
paid  the  judgment  recovered  against  him  by  A.    Snuth  ▼.  HovoeU,  vi.  490. 

16* 
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7;  Objection  for  want  of  parties.  Where  a  successftil  objection  for  want  of  parties 
is  taken  by  answer,  the  plaintiff* pays  the  costs  of  the  day.  Moadie  v.  Bannister,  xix.  81. 

8.  Execution  for  costs,  injunction  to  restrain,  A  plaintiff*  at  law  was  nnsaccessfxd  in 
an  action,  and  the  defendant  at  law  was  about  to  levy  execution  for  the  costs.  The 
plaintiff*  at  law  filed  a  bill  to  restrain  execution,  but  the  court  refused  the  injunction 
ex  partCj  unless  upon  the  terms  of  the  plaintiff  bringing  the  amount  of  the  taxed 
costs  of  the  action  into  court    Fisher  v.  Baldwin,  xxi.  489. 

9.  Costs  of  resisting  rule  of  court,  B.  was  rated  for  certain  premises  occupied  by 
him,  and  was  summoned  before  the  magistrates ;  he  showed  such  objections,  that  a 
warrant  was  refused,  and  the  parish  officers  applied  tor  a  rule  of  court,  which  was 
made  absolute,  B.  showing  cause  against  it.  An  action  was  subsequently  brought,  the 
result  of  which  showed  that  the  resistance  to  the  rule  was  well  founded.  B.  applied 
to  the  court  fbr  the  costs  of  resisting  the  rule,  which  were  given.  Begina  y.  The 
Justices  of  Great  Yarmouth,  xxx.  261. 

10.  In  cases  of  default,  the  defendants  are  entitled  to  the  costs  of  the  day.  Saner 
T.  Deavin,  xi.  838. 

11.  Plaintiff  in  claim  making  default.  If  the  plaintiff  in  a  elaiai  make  de&ult  at 
the  hearing,  every  defendant  who  appears  is  entitled  to  have  the  claim  dismissed 
with  costs,  without  producing  any  affidavit  of  service  of  the  writ  of  summons.  Charl' 
ton  V.  Allen,  xv.  476. 

12.  Final  verdict.  To  a  declaration  on  a  special  contract,  tlie  defendant  {deeded 
several  pleas  going  to  the  whole  cause  of  action,  one  of  which  raised  an  immaterial 
issue.  The  cause  was  referred,  on  the  terms  of  the  costs  abiding  the  event,  and  of  the 
parties  being  bound  not  to  sue  out  a  wnt  of  error.  The  arbitrator  found  the  imma- 
terial issue  for  the  defendant,  and  the  others  for  the  plaintiff*,  with  5/.  damages.  Held^ 
that  the  final  event  of  the  record  was  in  favor  of  the  defendant,  and  that  he  was 
entitled  to  the  costs,  as  the  arbitrator  had  no  power  to  award  judgment  nan  obstante 
veredicto,  and  no  writ  of  error  could  be  brought.    Linegar  v.  Pearce,  xxv.  547. 

13.  "  Full  costs'* — Beplevin — Distress  far  arrears  of  rent-charge.  The  term  "  fiiU 
costs,"  which  occurs  in  the  1 7  Car.  II.  c.  1 7,  s.  8,  has  the  same  meaning  as  ordinaxj 
"  costs."    Jamieson  v.  Trevelyan,  xxviii.  685. 

14.  In  an  action  of  replevin,  in  respect  of  a  distress  fbr  arrears  of  a  rent-charge, 
both  the  plaintiff*  and  the  defendants  had  taken  down  the  record  for  trial,  and  tJie 
defendants  obtiuned  a  verdict; — held,  that  under  the  17  Car.  11.  c.  7,  which  gives 
**  full  costs  **  to  successful  defendants  in  replevin,  the  defendants  were  entitled  to  ordi- 
nary costs  only,  and  that  they  were  entitled  to  the  costs  of  taking  down  the  record, 
but  not  to  the  costs  of  making  the  distress,  nor  to  costs  as  between  attorney  and 
client    Ih, 

15.  Costs  as  between  attorney  and  client  in  actum  of  replevin.  The  5  &  6  WilL  IT. 
c.  76,  which  enacts,  that  in  all  actions  against  any  person  fbr  any  thing  done  in  pnr- 
saance  of  the  act,  if  judgment  shall  be  given  against  the  plaintiff*,  the  defendant  diaU 
recover  his  full  costs  as  between  attorney  and  client,  applies  to  actions  of  replevin 
brought  against  magistrates  to  try  the  validity  of  a  distress  for  borough  rates.  Jone»  t. 
Johnson,  iv.  424. 

V.   Where  neither  Party  wiU  recover. 

1.  Doubtful  question.  In  a  case  where  a  doubtful  question  of  great  importance  was 
involved  and  a  variation  was  made  fVom  the  deci^on  of  the  lower  court,  no  costs  were 
allowed  on  citiier  side.    Ferrie  v.  Atherton,  xxviii.  1. 

2.  Points  in  favor  of  both  sides  decided  against.  Where,  upon  a  case  reserved  at 
the  sessions,  points  are  raised  in  favor  of  both  sides,  and  this  court  confirms  the  order 
of  sessions  and  decides  against  all  the  points  raised,  neither  paity  is  entitled  to  C06t8y 
under  5  Geo.  IL  c.  19,  s.  2.    Begina  v.  The  Southampton  Dock  Co.  y.  890, 

3.  Application  for  injunction.    An  application  for  an  i]\j  unction  having  partly 
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fiJled  and  partly  succeeded,  no  costs  were  given  on  either  side.     The  Rochdale  Canal 
Cd,  V,  King,  xxi.  177. 

4.  Suit  becoming  nugatory  by  matters  subsequent.  Where  a  suit  becomes  nugatory 
by  matters  subsequent,  the  court,  upon  motion,  has  jurisdiction  to  dismiss  it  without 
costs.  The  court  cannot  go  into  the  merits  on  a  motion  to  dismiss,  nor  can  it  make  a 
defendant  pay  the  costs  of  a  plaintiff  where  the  bill  is  dismissed.  The  Sutton  Harbor 
Improvement  Co.  v.  HitchenSj  xv.  127. 

y  Application  to  rectify  mistake  of  court.  Costs  are  not  to  be  given  upon  an  appli- 
cation to  rectify  a  mistake  of  the  court.    Hickling  v.  Boyer,  xv.  21. 

6.  Writ  of  prohibition.  It  is  not  usual  to  give  costs  on  issuing  a  writ  of  prohibition. 
Barnes  v.  AlarshtUij  xiv.  45. 

7.  Cross-biUj  dismissal  of.  A  cross-bill  contained  charges  of  fraud  against  the  plain- 
tiff in  t^  original  bill,  which  were  not  proved  at  the  hearing,  but  it  brought  forward 
these  charges,  mixed  with  matter  absolutely  necessary  in  case  the  original  bill  had 
been  successful.  The  original  bill  failed  in  toto  against  the  defendant,  the  plaintiff  in 
the  croas-bill.  The  cross-bill  was  dismissed,  but  without  costs  as  against  the  plaintiff  in 
the  original  bill.    Derbishire  y.  Home,  xix.  325. 

8.  Cost»  of  first  trial — Discharge  of  jury — Consent  of  counsel.  Where  a  jury,  being 
unable  to  agree,  are  dischai^d  with  the  consent  of  counsel,  the  party  who  obtains  the 
Terdict  on  the  second  trial  is  not  en  tided  to  the  costs  of  the  first  trial.  In  such  case 
the  discharge  of  the  jury  is  as  much  the  act  of  the  judge  alone  as  if  the  counsel  had 
given  no  consent    Bostock  v.  The  North  Staffordshire  Railway  Co.  xi.  450. 

9.  Costs  of  special  jury.  A  declaration  in  trespass  contained  five  counts,  to  all 
of  which  the  defendant  pleaded  not  guilty  and  not  possessed.  A  rule  for  a  special 
jury  was  then  obtained  by  the  plaintiff;  but  the  defendant,  before  the  trial,  amended 
his  pleas,  and  suffered  judgment  by  de&ult  as  to  the  last  two  counts.  At  the  trial  the 
plaintiff  bad  a  verdict  upon  the  plea  of  not  guilty,  and  the  defendant  upon  the  plea 
of  not  possessed.  The  damages  were  assessed  at  40s.  as  to  the  last  two  counts.  The 
judge  certified  for  special  jury.  Ileld,  that  the  plaintiff  was  not  entided  to  the  costs 
of  the  special  jury.     Walters  v.  Howells,  xvi.  561. 

See,  also,  Leslie  v.  Tompson,  v.  166.    Mant  v.  Leith^  x.  123. 

VI.  As  affected  by  Conduct  of  Parties,  and  improper  Allegations,  Sfc. 

1.  Issue  devisavit  vd  non — Destruction  of  will  by  heir  at  law.  An  heir  at  law  of  a 
testator  obtained  possession  of  the  will  by  force,  and  tore  it  up.  The  pieces  were, 
liowever,  collected  and  put  together,  and  proved.  The  will  contained  no  devise 
of  the  real  estate,  and  a  claim  was  filed  against  the  heir  to  enforce  a  sale.  On  the 
beir^s  request,  the  court  directed  an  issue  devisavit  vel  non,  when  the  will  was  estab- 
fished.  Hdd,  that  the  heir  had  so  misconducted  himself  that,  although  his  misconduct 
had  not  increased  the  costs  of  the  issue,  he  must  pay  the  costs  of  it  Middleton  v. 
Middieton,  xix.  340. 

2.  Establishing  will — Incompetency  and  fraud  of  testator  alleged  by  heir  at  law. 
Where  a  will  is  sought  to  be  established  against  an  heir  at  law,  if  the  heir  at  law  is 
guilty  of  litigious  and  vexatious  conduct,  such  as  alleging  incompetency  on  the  part 
of  a  testator,  and  fraud  and  improper  practices  on  the  part  of  a  devisee,  and  produces 
BO  proof  of  his  chai^ges,  but  confines  himself  to  a  cross-examination  of  the  devisee's 
witnesses;  and  the  result  of  the  case  is  a  verdict  for  the  devisee,  the  court  will  not 
bold  the  heir  at  law  entided  to  any  of  the  costs  of  the  suit  or  issues,  but  will  hold 
kim  bound  to  pay  so  much  of  the  costs  of  the  suit  and  issues  as  were  occasioned 
\j  his  raising  the  questions  o£  incompetency  and  fraud.     Groue  v.  Young,  ix.  47. 

5.  Several  grounds  of  defence — Vexatious  conduct  of  defendant.  Although  there  is 
li  raH  that  ia  eTery  instance  in  which  a  defendant  takes  several  grounds  of  defence, 
■M  tenable  and  iuoce«fiil,  the  rest  doubtful  or  invalid,  that  circumstance  ought  to 

tibe  pl^ntiff  on  the  iuljject  of  oosto,  yet  where,  upon  the  evidence,  the  plaintiff's 
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case  failed  absolutely  and  wholly  as  a  case  for  equitable  relief,  but  the  defendant  had  ia 
the  suit  endeavored  to  support  claims  without  any  just  foundation,  and  had  Tcxatiously 
disputed  the  legal  title  of  the  plaintiflT,  it  was  held,  that  the  bill  ought  to  be  dismissed 
without  costs.  Clowes  y.  Beck,  xxi.  592. 
•  4.  Suit  in  consequence  of  one  party  not  carrifing  agreement  into  effect.  Where  a 
suit  has  been  rendered  necessary  by  the  conduct  of  one  of  the  parties  in  not  carrying 
an  agreement  into  eflfect,  he  will  not  be  fixed  with  the  costs  of  that  suit  unless  it  is 
shown  that  all  requisite  and  proper  steps  were  taken  by  the  other  parties  to  the  agree- 
ment, and  that  the  party  sought  to  be  charged  had  notice  of  their  intent  to  institute 
the  suit,  and  to  seek  to  fix  him  with  the  costs  of  it    Harwood  v.  Burstall,  xiii.  323. 

5.  Refusal  of  money  tendered,  A  plaintiff*  refused  a  sum  of  money  tendered 
through  the  medium  of  a  judge's  summons,  in  satisfaction  of  his  claim,  and  afterwards 
took  out  of  court  a  sum  very  slightly  exceeding  the  amount  so  tendered,  making  affi- 
davit that  when  he  refused  the  sum  offered  he  bond  fide  claimed  more,  and  had  subse- 
quently abandoned  the  rest  of  his  claim  because  of  the  difficulty  and  expense  of 
proving  it  Held,  that  there  was  no  evidence  of  oppression  on  the  part  of  the  plain- 
tiff*, and  that  he  was  entitled  to  his  costs.    Shaw  v.  Hughes,  xxviii.  334. 

6.  Costs  incurred  from  improper  conduct  of  case.  A  party  not  allowed  costs  in- 
curred from  not  having  his  case  properly  conducted  by  counsel.    Hall  v.  Hall,  iii.  191. 

7.  AfisconducL  Trustees  may  be  entitled  to  their  usual  costs  of  suit,  as  between 
solicitor  and  client,  out  of  the  trust  estate,  notwithstanding  they  have  been  guilty  of  a 
breach  of  trust    Knott  v.  Cottee,  xiii.  304. 

8.  Charges  of  fraud  in  bill  as  affecting  costs.  Where  a  bill  contains  charges  of 
fraud,  which  are  neither  supported  nor  repelled  by  evidence,  and  the  costs  are  not 
increased  by  such  charges,  the  costs  of  the  suit  ought  not  to  be  affected  thereby. 
Staniland  v.  WiUott,  xii.  42. 

9.  Irrelevant  matter.  If  an  unopposed  petition  contains  statements  which  are 
inunatcrial  to  the  prayer,  costs  should  be  allowed  only  for  those  which  are  materiaL 
Hyder  v.  Coleman,  xiii.  54.    Hutchins  v.  Hutchins,  vi.  91. 

10.  Notice  of  trial — Neglect  to  try.  A  defendant  is  entitled  to  enter  a  suggestion  on 
the  record,  and  sign  judgment  for  his  costs,  under  the  101st  section  of  the  Common- 
law  Procedure  Act,  15  &  16  Vict  c.  76,  where  a  plaintiff*  neglects  to  try  a  cause  at 
the  times  mentioned  in  the  section,  and  to  proceed  to  trial  at  the  assizes  or  sittingSi 
occurring  immediately  after  the  expiration  of  the  twenty  days'  notice  to  try,  which  by 
the  section  the  defendant  is  enabled  to  give.    Judkins  v.  Atherton,  xxvi.  104. 

See,  also,  The  Grand  Trunk,  Sfc,  Railway  Co.  v.  Brodie,  xiii.  1 ;  Taylor  v.  Warring^ 
ton,  xiv.  166;  Mawhood  v.  MVbanke,  xv.  78;  Preece  and  Evans* s  Case,  xix.  168; 
Pulsford  V.  Richards,  xix.  387 ;  Ewart  v.  Ewart,  xxi.  192 ;  Dufaur  v.  Sigel,  xxi.  813 ; 
MiU  V.  HiU,  xxii.  20.  See,  also,  Loder  v.  Arnold,  ii.  87;  Decks  v.  Stanhope,  v.  97; 
Stilwell  V.  Mellersh,  v.  185 ;  Trye  v.  Trye,  v.  198 ;  Regina  v.  The  Justices  of  MiddUsex^ 
vi.  267 ;  Moore  v.  Prance,  viL  1 7 ;  Wright  v.  Barlow,  viii.  125 ;  The  Attorney- General  t. 
The  Bishop  of  Worcester,  ix.  1 ;  Cooke  v.  Lamotte,  xi.  26 ;  Shedden  v.  Patrick,  xxviii.  56. 

VII.  ProsectUion  of  Suit  to  Recover  Costs. 

1.  Demand  in  suit  satisfied — Costs  out  of  pocket.  The  defendant  having  satisfied 
the  demand  for  which  the  suit  was  instituted,  the  court  refused  to  allow  it  to  be 
proceeded  with  for  the  costs ;  but  upon  the  terms  of  an  agreement,  to  which  the 
plaintiff*  had  consented,  but  which  the  defendant  had  not  strictly  observed,  ordered 
the  defendant  to  pay  the  costs  of  the  plaintiff  out  of  pocket  in  the  suit  and  on  this 
notice  of  motion.     Tapp  v.  Tanner,  vii.  57. 

2.  Appeal  for  costs  alone.  As  a  general  rule  where  a  plaintiff's  tide  to  eqlutabla 
relief  depends  on  a  legal  right,  on  the  establishment  of  such  right,  either  by  an  action 
or  an  issue,  he  will  be  entitled  to  the  cost,  both  at  law  and  in  equity.    After  an  isiae 
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bad  been  diieeted  and  found  in  favor  of  the  defendant,  the  plaintiff  applied  for  a 
new  trial,  which  was  refused ;  the  cause  was  then  brought  to  a  hearing,  when  the  bill 
vai  dianiased  math  costs.  The  plaintiff  then  appealed  from  the  decree,  as  well  as  the 
xder  revising  the  new  trial.  Op  that  appeal  the  bill  was  retained  for  a  year,  with 
libertv  for  the  plaintiff  to  bring  an  action.  An  action  was  aecordinglj  brought,  and 
arerdict  was  found  in  the  plaintiff's  favor;  but  a  new  trial  of  the  action  was  subse- 
qnentlj  granted,  on  the  ground  of  misdirection  of  the  judge.  The  plaintiff  ha\ing 
been  successful  in  the  second  action,  the  cause  was  brought  before  the  Vice-Cban- 
oellor,  Knight  Bruce,  on  the  equity  reserved,  when  ho  made  a  decree  in  conformity 
with  the  result  of  the  trial  at  law,  but  did  not  think  fit  to  make  any  order  as  to  costs. 
Hdd^  on  an  appeal  from  that  decree,  that  the  appeal  involved  so  much  of  principle 
as  to  render  it  an  exception  to  the  ordinary  rule,  which  prohibits  an  appeal  for  costs 
akme.     The  Corporation  of  Rochester  v.  Lee,  xix.  202. 

S.  Under  the  circumstances  of  this  case,  it  was  held,  that  the  plaintiff  was  not 
entitled  to  the  costs  of  the  issue,  nor  of  the  first  trial  of  the  action,  nor  of  so  much  of 
tks  costs  of  the  suit  as  was  occasioned  by  his  ha\'ing  brought  the  cause  to  a  hearing, 
without  appealing  from  the  order  refusing  the  new  trial  of  the  issue,  but  that  he  was 
entided  to  all  the  other  costs.    1  b. 

Vin.   What  Funds,  ^c,  liahUfor  Costs. 

1.  Creditors*  suit  against  testator^s  estate.  In  a  creditors'  suit  against  a  testator's 
estate,  for  misappropriation  of  trust  funds,  although  the  assets  were  iusufBcicnt  to 
latiify  the  specialty  debts,  one  of  the  plaintiffs  who  was  a  simple  contract  creditor, 
was  held  entitled  to  his  costs  out  of  the  estate,  as  between  solicitor  and  client.  Jenkins 
T.  Robertson,  xix.  547. 

2.  Town  clerics  costs  for  counsel  fees  chargeable  on  borough  fund.  Where  a  town 
coancil,  having  laid  a  borough  rate,  proceeded  to  enforce  its  payment,  but  were 
threatened  with  litigation  if  they  persevered,  and  in  consequence  directed  their  town 
derk  to  consult  counsel,  and  take  measures  to  insure  them  against  the  threat^  it  was 
Mdy  that  the  costs  occasioned  thereby  were  properly  chargeable  upon  the  borough 
fund  under  5  &  6  WilL  IV.  c.  76,  s.  92.    Begina  v.  Prest,  i.  250. 

3.  Married  teaman  living  apart  from  husband — Separate  estate.  A,  ex  necessitate, 
became  a  creditor  in  respect  to  the  funeral  expenses  of  a  married  woman,  who  had 
lifed  apart  from  her  husband,  and  who  possessed  separate  estate.  Held,  that  A  was 
not  bound  to  proceed  against  the  husband,  and  that  ho  should  have  his  costs  out  of 
the  estate  of  the  deceased.    In  the  goods  of  Spitty,  ix.  571. 

4.  Appointment  of  new  trustee.  Under  a  power  in  a  settlement  of  real  estate,  a  new 
trostee  was  duly  apiwinted  in  the  place  of  a  sole  trustee  deceased.  The  heir  of  the 
deceased  trustee  could  not  bo  found,  and,  on  petition,  an  order  was  made  to  vest  the 
ertate  in  the  new  trustee,  and  that  upon  consent  he  might  pay  the  costs  of  the  pro- 
ceedings, and  that  such  costs,  with  interest  at  4/.  per  cent,  might  form  a  charge  on 
the  inheritance.     Ex  parte  Davies,  xiii.  880. 

5.  Suit  against  executor  for  legacy,  abandonment  of.  A  suit  was  instituted  by  hus- 
bind  and  wife,  against  the  jwrsonal  representative  of  the  executor  of  a  testator,  for 
the  wife's  share  of  a  specific  legacy  be(|ueathed  to  four  persons.  The  personal  repre- 
Kntatire  of  the  executor  died,  and  thereby  the  suit  became  abated.  This  suit  was 
abandoned,  and  another  against  other  parties  was  instituted.  The  costs  of  the  rcpre- 
Kntativc  of  the  executor  of  this  abandoned  suit  were  allowed  in  the  accounts,  as 
■gttnst  the  original  testator^s  general  personal  estate.     Trail  v.  Bull,  xvii.  1. 

^  Contract  to  sell — Death  before  completion  of  contract.    J.  S.  contracted  to  sell 
l^McditanientB  to  IL,  but,  at  the  request  of  H.,  (who  intended  to  build,  and  sell  in 
|>^)  the  conveyance  was  delayed.    In  the  mean  time  J.  8.  died  intestate,  and  a  Inll 
necessary  for  the  comj^tion  of  the  contract    Held,  that  the  costs  of  the  suit» 
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which  wad  rendered  necessary  hj  the  intestacy  of  J.  S.,  ought  not  to  W  thrown  on  hit 
estate.    Hinder  v.  Streeter,  xii.  845. 

7.  Enfranchisement  of  copyhold  lands — Payment  into  court.  If  the  consideratioii 
money  of  the  enfranchbement  of  certain  copyhold  Jands  by  the  lord  of  the  manor  be 
paid  into  court,  and  a  petition  be  presented  by  the  lord  for  aia  inyestment  of  the 
money,  the  copyhold  commissioners  have  a  right  to  appear  at  the  hearing,  and  the 
costs  of  the  petition  and  the  lord  are  payable  out  of  the  money.  Ex  parte  The  Bishop 
of  Hereford,  xiii.  55. 

8.  Suit  respecting  infants*  estate.  The  costs  of  a  suit  instituted  to  obtun  the  opinion 
of  the  court  upon  a  specific  devise  of  real  estate,  in  which  infants  were  interested, 
were  directed  to  be  raised  by  sale  or  mortgage  of  a  sufficient  part  of  the  estate. 
Mandeno  v.  Mandeno,  zxiii.  617. 

9.  Application  for  income  of  trust  fund.  The  costs  of  all  parties  of  and  incident  to 
an  application  by  the  tenant  for  life  for  the  payment  to  her  of  the  income  of  a  trust 
fund,  which  has  been  paid  into  court  under  the  Trustee  Belief  Act,  will  be  ordered  to  be 
paid  out  of  the  corpus  of  the  fund,  notwithstanding  the  parties  entitled  in  remainder 
oppose  such  payment  In  re  Field's  Settlement,  xiiL  11 ;  see  also,  Re  Butler*s  TrustjX. 
157;  Ross*s  Trust,  ii.  148. 

10.  Suit  against  officer  of  courL  Order  made  for  the  payment  out  of  the  suitors 
fee  fund  account  of  costs  incm'red  by  an  officer  of  the  court  in  defending  legal  proceed- 
ings instituted  against  him  in  consequence  of  the  performance  of  his  duties.  AUen^ 
ex  parte,  vii.  34. 

11.  Tenant  for  life — Costs  as  between  solicitor  and  client,  incident  to  arbitration. 
Where  a  tenant  for  life,  acdng  under  advice,  refused  to  take  the  amount  offered  by  a 
railway  company  for  lands  in  settlement  which  the  company  required,  and  the  price 
was  referred  to  arbitration,  and  a  less  sum  awarded  than  the  company  had  offered ; 
on  petition  of  the  tenant  for  life,  the  court  ordered  that  his  costs  as  between  solicitor 
and  client,  incident  to  the  arbitration,  should  be  paid  out  of  the  purchase-money.  In 
re  Aubrey's  Estate,  and  In  re  The  South  Wales  Railway  Act,  xxi.  119. 

12.  Proceedings  to  obtain  reconveyance  of  premises  mortgaged  to  lunatic.  The  costs 
of  the  proceedings  for  obtaining  from  the  committee  of  a  lunatic  a  reconveyence  of 
premises  mortgaged  to  the  lunatic  will  be  ordered  to  be  paid  out  of  the  lunatic's  estate, 
where  the  lunatic  is  beneficially  interested  in  the  mortgage-money,  and  the  petition  is 
presented  by  the  committee.  This  rule  will  not,  however,  be  acted  on  if  the  mortgagor 
presents  the  petition,  unless  in  cases  where  the  committee  has  declined  to  take  that 
step.    In  re  Wheeler,  xii.  169. 

13.  As  to  payment  of  expenses  of  foreign  commission  out  of  testator's  property,  see 
Heath  V.  Chapman,  xiii.  56. 

For  cases  in  which  costs  were  given  against  particular  estates,  see,  Quennell  ▼. 
Turner,  iv.  84 ;  In  re  Slrachan*s  Estate^  iv.  145  ;  Hale  v.  Tokelove,  v.  574  ;  Bryan  t. 
White,  V.  579 ;  Trye  v.  The  Corporation  of  Gloucester,  vi.  78  ;  Early  v.  Middleton^  vL 
86  ;  In  re  HaWs  Charity,  vi.  150 ;  BeU  v.  Jackson,  vii.  92 ;  Ham's  Will,  viii.  99 ; 
Stainton  v.  Chadwick,  viii.  105 ;  Ex  parte  Carter,  viii.  112;  Baxter  v.  Losh,  viii.  274; 
In  re  Ilolthouse,  viii.  277 ;  In  re  Spooner's  Trust,  ix.  101 ;  Paterson  v.  Scott,  ix.  261 ; 
Ex  parte  Bales,  x.  310 ;  Bagshaw  v.  Winter,  xi.  272;  Ex  parte  Pugh,  xii.  850; 
Attorney- General  v.  Haberdashers  Co.  xiii.  273  ;  Ex  parte  Cape,  xiii.  325;  Ex  parte 
Gay,  xiii.  837;  O'Brien  v.  Osbom,  xiii.  420;  £Jf  parte  MdcBimie's  Trustees,  xiiL 
479 ;  Bannatyne  v.  Bannatyne,  xiv.  581 ;  Ex  parte  The  Incumbents  of  Brompton,  XT. 
509 ;  Chapple^s  Case,  xvii.  516 ;  In  re  Manchester  College,  xix.  404. 

IX.   Upon  Amendments, 

1.  Costs  of  amendments — Review  of  taxation.  Where  a  plaintiff,  after  nodce  of 
trial  (on  an  issue  of  not  guilty)  and  shortly  before  trial  had  leave  to  amend  on  pay- 
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meat  of  costs,  and  the  declaration,  as  amended,  was  redelivered  and  a  demurrer  was 
then  delivered,  and  afterwards  the  costs  of  the  amendment  had  been  taxed,  and  the 
Hatter  allowed  all  the  costs  of  preparing  for  trial,  ^Aich  included  almost  all  the  costs 
of  the  cause,  and  the  plaintiff  had  obtained  another  order  for  leave  to  amend  upon 
payment  of  costs  npon  both  amendments, — the  court  allowed  the  pluntiff  toAnend 
on  paving  the  costs  of  the  latter,  and  paying  into  court  the  costs  of  the  former ;  reserv- 
ing the  question  of  review  of  taxation  until  it  were  seen  whether,  on  the  pleadings  to 
the  declaration  as  re-amended,  the  costs  of  preparing  for  trial  would  become  thrown 
away ;  and  if  they  were  not,  semble,  that  there  would  be  a  review  of  taxation,  and 
tiiat  they  would  not  be  allowed  as  costs  of  the  first  amendment  Alleson  v.  The  Mid- 
land  RoMway  Co.  xxv.  411. 

3.  Order  for  leave  to  amend,  abandoned.  If  an  order  for  leave  to  amend  be 
abandoned  after  sendee,  the  opposite  party  has  no  right  to  costs  incurred  before  the 
abandonment,  on  the  supposition  that  the  order  would  be  acted  upon  by  the  party 
obtaining  it     Brown  v.  MUUngton,  xz.  383. 

3.  Insufficient  declaration.  In  a  case  where  the  pkuntiff*s  declaration  was  insuffi- 
cient, and  an  amendment  was  allowed,  it  was  held,  that  the  defendant  was  not  to  pay 
the  costs  of  a  rule  nisi  or  of  the  trial.    Bodger  v.  Arch^  zxviii.  464. 

X.   On  Demurrer. 

1.  Bringing  cause  to  hearing  instead  of  demurring.  When  the  point  in  contest  was 
sofficiently  raised  by  the  biU,  the  court  gave  no  costs  to  a  successful  defendant,  who 
bfXMight  the  cause  to  a  hearing,  instead  of  demurring.  HoUingsworth  v^  Shakeshaft^ 
zL  308. 

2.  Demurrer  on  record  and  ore  tenus  for  want  of  parties.  The  demurrer  on  the  record 
having  been  allowed,  and  a  demurrer  ore  t^nus  for  want  of  parties  having  been  over- 
raled,  the  court  ordered  the  defendants  to  pay  the  costs  of  the  former,  but  made  no 
order  as  to  the  costs  of  the  latter ;  and  gave  Uie  plaintiff  leave  to  amend  either  by 
adding  parties,  or  striking  out  the  passages  which  made  the  new  parties  necessary. 
Maaniifrt  v.  Connell,  iiL  249. 

S.  Three  counts — Issues  of  fact  on  two  for  plaintiff— On  third,  judgment  on  demurrer 
for  defendant.  Where  a  declaration  contains  three  counts,  and  on  two  counts  issues 
of  fact  are  found  for  the  plaintiff,  and  on  the  third,  which  is  for  a  distinct  cause  of 
action,  judgment  on  demurrer  is  given  for  the  defendant,  the  defendant's  costs  of  the 
demnrrer  most  be  deducted  from  the  costs  of  the  plaintiff;  and  the  defendant's  attorney 
has  no  lien,  the  costs  of  the  judgment  on  demurrer  being  interlocutory  costs  within  the 
proviso  of  the  93d  rule  of  Hilary  term,  2  Will.  IV.     ScoU  v.  De  Richebourgh,  vi.  374. 

4.  Party  successful  on  demurrer — Waiver.  Under  the  3  &  4  Will.  IV.  c.  42,  s.  84, 
the  party  who  is  successful  upon  a  demurrer  is  entitled  to  ft  judgment  for  his  costs 
irrespective  of  the  termination  of  the  suit ;  and  where  such  judgment  had  been  given 
ibr  the  plaintiff  prior  to  the  trial  of  the  issues  in  fact,  the  withdrawal  of  a  juror,  with 
an  agreement  that  no  further  action  was  to  be  brought  was  held,  to  be  no  waiver  of 
the  plaintiff's  right  to  these  costs.    Beniley  v.  Dawes,  xxvi.  500. 

5.  Issue  on  fifteen  pleas  and  demurrer  to  sixteenth.  To  a  declaration  in  assumpsit 
the  defendant  pleaded  sixteen  pleas ;  the  plaintiff  took  issue  on  fifteen,  and  demurred 
to  the  axteenth,  which  went  to  the  whole  cause  of  action.  The  fifteen  iAes  were 
tried,  and  found  for  the  plaintiff;  hni  judgment  was  afterwards  given  for  the  defend- 
ant on  the  demurrer.  Held,  that  the  plaintiff  was  entitied,  under  the  4  Ann.  c.  16, 
I*  5,  to  the  costs  of  those  issues.     Callander  v.  Howard,  i.  388. 

6.  Issues  of  fact  and  in  law.  ^To  a  count  in  formedon,  the  tenant  pleaded  three 
pleas,  upon  two  of  which  issues  of  ^t  were  joined,  and  upon  the  third  an  issue  in 
law.  JUl  the  issnes,  as  well  of  law  as  of  fact,  were  found  for  the  demandant  Heldf 
ttathe  was  not  entitled  to  the  costs  of  the  iasaes  of  fact,  under  the  4  &  5  Anne,  c.  16, 
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I.  5,  that  section  not  applying  to  real  actions ;  but  that  he  was  entitled  to  the  costs  of 
the  demurrer,  under  the  S  &  4  Will.  lY.  c.  42,  s.  S4,  the  words  being  general,  and 
comprehending  all  actions.     Cannon  y.  Rimington,  xxii.  416. 

7.  Several  issues —  Verdict  on  one.  The  declaration  contained  three  counts,  to  the 
first  attd  third  of  which  the  defendant  demurred,  paying  25«.  into  court  on  the  second, 
and  pleading  non  assumpsit  to  the  fourth.  The  plaintiff  joined  in  the  demurrer,  took 
out  the  2bs,  in  satisfaction  as  to  the  second  count,  and  joined  issue  on  the  plea  to  the 
fourth  count  At  the  trial,  there  was  a  verdict  for  the  defendant  on  the  issue  upon  the 
fourth  count,  and  a  contingent  assessment  of  damages  for  the  plaintiff  on  the  demnrren 
to  the  first  and  third  counts  ;  and  the  plaintiff  afterwards  obtained  judgment  on  the 
demurrers.  Held,  that  the  defendant,  having  succeeded  npon  the  only  issue  of  fiiet, 
was  entitled  to  the  costs  of  the  trial, — deducting  the  costs  which  the  plaintiff  would 
have  been  entitled  to  upon  a  writ  of  inquiry  as  to  the  first  and  third  counts.  Smitk  y. 
Hartley,  xx.  297. 

8.  Plaintiffs  right  to  costs  when  his  declaration  is  bad.  To  a  declaration  in  asfua^mt 
the  defendant  pleaded  several  pleas,  upon  which  issues  were  joined,  and  two  pleas  to 
which  the  plaintiff  demurred ;  aU  the  issues  of  fact  were  found  for  the  plaintiff,  but  he 
afterwards  failed  on  the  demurrers,  upon  the  ground  that  the  declaration  was  insuffi- 
cient Held  J  that  the  plaintiff  was  not  entitied,  under  the  4  Ann.  c.  16,  to  the  ooate 
of  the  issues  found  for  him.    Partridge  v.  Gardner,  v.  476. 

9.  Construction  of  will.  Notwithstanding  the  general  rule  as  to  costs,  where  ques- 
tions arise  on  the  construction  of  a  will  in  suits  where  the  estate  is  to  be  administered, 
yet,  where  the  sole  question  in  a  suit  is  one  respecting  the  construction  of  a  ^11,  if  tbe 
defendant  demurs,  and  succeeds  in  such  demurrer,  the  bill  must  be  disinissed  with 
costs.  But  if  he  do  not  demur,  but,  at  the  hearing  of  the  cause,  ask  and  obtain  a 
declaration  of  the  rights  of  the  parties,  no  costs  will  be  given  on  either  side.  Semhle^ 
secus,  if  he  do  not  ask  for  such  declaration',  but  only  the  dismissal  of  the  bilL  Wilson 
y.  Eden,  xxiii.  574.  See,  also  Brown  v.  The  Monmouthshire  Railway  and  CwmI  Co. 
iv.  118 ;  The  Mayor,  Sfc.  of  Basingstoke  v.  Bolton,  xv.  639. 

XI.  Of  New  Trial;  On  Motion  to  Dismiss,  Discontinuance,  S^e. 

1.  New  trial — Court  equally  divided.  Where  the  court  are  equally  divided  in 
opinion  upon  a  rule  for  a  new  trial,  and  it  consequently  drops,  neither  party  is  entided 
to  any  costs  of  the  rule.    Dansey  v.  Richardson,  xxvi.  138. 

2.  Chanted  for  fresh  matter.  The  17  &  18  Vict  c.  125,  s.  44,  does  not  extend  to 
cases  where  a  new  trial  is  granted  for  no  fault  of  the  jury,  but  on  fresh  matter  dis- 
closed by  affidavit    Abbott  v.  Bvlt,  xxix.  481. 

8.  Verdict  against  evidence — Affidavits,  Where,  since  the  17  &  18  Vict  c.  125, 
8.  44,  a  new  trial  was  granted  on  the  ground  of  the  verdict  being  against  the  wei^ 
of  evidence,  and  was  also  moved  on  affidavits,  the  court  directed  the  costs  to  abide 
the  event,  excepting  those  of  the  affidavits,  which  the  party  who  succeeded  on  the 
rule  ought  to  pay  in  any  event    lb. 

4.  Verdict  set  aside  as  against  evidence.  Where  a  verdict  is  set  aside  as  perverse  and 
against  evidence,  and  a  new  trial  is  ordered,  the  party  moving  for  the  new  trial  will 
not  be  required  to  pay  costs.     Saunders  v.  Davies,  xiv.  532. 

5.  Inte^Uader  issue.  The  rule  as  to  costs,  upon  granting  a  new  trial  on  the  gronad 
of  the  verdict  being  against  the  evidence,  applies  to  interpleader  issues  equally  with 
other  cases.    Janes  v.  Whitbread,  v.  481. 

6.  Party  failing  on  first  trial  and  succeeding  on  second.  The  effeet  of  the  44ih 
section  of  the  second  Coaunon4aw  Procedure  Act,  1854,  is,  that  where  a  Terdict  is 
set  aside  on  the  ground  of  its  being  against  evidence,  a  party  who  faihi  on  Ibe  finl 
trial  but  succeeds  on  the  second  has  to  pay  his  own  ooets  of  the  fint  tnaL  Mvtau  r. 
Mobinson,  xxx.  573. 
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f .  PartieM  examined  as  taUnesses.  The  plaintiff  and  defendant  m  a  cauae  were 
examined  at  witnesMs  at  the  trial,  and  gave  contradictory  testimony.  There  was, 
howeTer,  other  evidence,  and  the  jury  found  for  the  plaintiffl  The  judge  declaring 
that  in  his  opinion  the  yerdict  was  grossly  wrong,  the  court  granted  a  rule  for  a  new 
trial,  without  costs ;  and,  after  argument,  made  it  absolute,  costs  to  be  costs  in  the 
canse.     Skiffington  y.  CUtrk^  xx.  356. 

8.  Modon  to  dismiss.  With  respect  to  the  costs  of  suit  on  a  motion  to  dismiss, 
tiie  ooort  will  not  inquire  into  the  merits  of  the  case.  Qutere,  as  to  the  costs,  when 
the  plaintiff  has  relied  on  a  decision  afterwards  overruled  ?  The  SotUh  Staffordthirt 
Rnkoay  Co.  y.  HaU,  z.  55. 

9.  Attendances.  Where  a  motion  to  dismiss  stood  over  for  a  ^>ace  of  time,  including 
fifij-three  motion  days,  the  defendant's  solicitor  being  unable  to  swear  that  he  actually 
attended  in  court  upon  such  motion  days,  the  taxing  master  allowedhim  costs  for  ten 
attendances  only,  and  the  Vice-Chancellor,  on  petition,  confirmed  tms  order.  Hollo- 
ctimhe  T.  HcUoeimbe^  xix.  5. 

10.  Dismissal  of  hill  against  one  defendant  Where  a  bill  was  filed  against  scYcral 
defendants,  and  one  of  them,  being  a  quaker,  claimed  the  benefit  of  the  stat  8  &  4 
Win.  IV.  c  74,  and  proceedings  were  taken  accordingly,  and  the  plaintiff  now  moved 
to  diamiss  the  bill  against  this  defendant,  without  costs,  and  that  the  defendant  might 
pay  the  costs  of  the  motion : — His  honor  made  an  order,  dismissing  the  bill,  without 
€OSl%  but  refused  to  give  any  costs  of  the  motion.     Wright  v.  Barlow,  viii.  125. 

11.  Two  defendants'  parting  with  interest  after  bill  filed.  In  a  case  in  which,  after 
the  fain  was  filed,  two  of  the  defendants,  having  parted  with  their  interest  in  the 
fobjeet-matter  of  the  suit  to  two  co-defendants,  without  acquainting  the  plaintiffs 
tfaetewith,  joined  in  an  answer  disclaiming  and  claiming  to  be  dismissed  with  costs, 
and  llie  plaintiffs  then  amended  their  bill,  omitting  the  names  of  the  two  disclaiming 
defendants,  and  afterwards  served  them  with  a  notice  of  motion  to  dismiss  the  bill 
vithoat  costs,  an  order  was  made  -  pursuant  to  the  notice  of  motion.  Hawkins  v. 
Gardiner,  xviL  34. 

12.  Decree  directing  accounts  to  be  taken — Clerics  certificate.  Where,  under  a  decree 
directing  accounts  to  be  taken,  no  oMer  was  obtained  under  the  54th  section  of  the 

15  &  16  Vict  c.  86,  that  the  books  of  account  should  be  taken  as  prima  facie 
bnt  the  judge's  chief  clerk  so  admitted  them  and  granted  his  certificate, 
fte  court  of  appeal,  upon  a  motion  to  discharge  the  certificate,  refused  the  same, 
bnt  without  costs.    Newberry  v.  Benson,  xxvii.  401. 

19.  Where  a  suit  becomes  nugatory  by  matters  subsequent,  the  court,  upon  motion, 
has  jurisdiction  to  dismiss  it  without  costs.  The  Sutton  Harbor  Improvement  Co.  r, 
Hkekene,  xv.  127. 

14.  Discontifiuance  of  ejectment — What  costs  allowed.  In  case  of  a  discontinuance 
of  HI  action  of  ejectment,  by  reversioner  i^inst  an  under  lessee,  on  a  forfeiture  in 
the  original  lease,  the  discontinuance  being  four  days  before  the  day  of  trial,  it  was 
hddj  diat  advice  on  evidence,  preparing  case  for  counsel  to  advise  on  evidence,  copy 
of  case  and  attending  counsel's  reasonable  fees  were  items  to  be  allowed  the  defend- 
ant; and  along- with  them  a  copy  of  the  original  lease.  But  perusing  particulars  of 
bfeaehei  was  held  a  fit  item  only  for  taxation  between  attorney  and  client.  Costs 
cf  abstract  of  title  and  advice  on  title  (the  property  being  copyhold)  were  also  dis- 
allowed.    Ckeshire  Y.  Mumford,  XKvui.  410. 

15.  Administratrix  of  defendant.  The  138th  section  of  the  Conmion-law  Procedure 
Act  puts  the  'administratrix  of  a  defendant  in  the  same  position  as  if  she  had  been 
the  original  defendant  in  an  action,  and  she  is  therefore  entitled  to  full  costs  on  the 
plaintiff's  discontinuing  by  leave  of  court,  and  not  only  to  the  costs  of  the  pleas  to 
the  suggestion  of  the  defendant's  death.    Benge  v.  Swaine,  xxvi.  808. 

16.  Smi  at  law  and  m  efrntg-^Withdrauxd  of  record  at  Nisi  Prius.  The  plaintiff, 
hning  aoed  at  law  and  ia  equity  for  the  same  canse  of  action,  was,  after  issue  joined 

mo.  map.  dig.  16 
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at  law,  ordered  by  the  court  of  equity  to  elect  in  wfaich  suit  he  would  proceed,  and 
lie  elected  to  proceed  in  equity,  and  withdrew  the  record  at  NUi  Prius,  A  judge's 
order  having  been  made  for  the  plaintifi*  to  pay  the  defendant's  costs  in  the  action, 
it  was  held  J  that  this  order  was  wrong,  for  the  plaintiff's  election  to  proceed  in  equity 
did  not  amount  to  a  discontinuance,  and  the  defendant,  if  entitled  to  his  costs  at  all, 
must  apply  to  the  court  of  equity.     Simpson  v.  Sadd,  xxx.  445. 

1 7.  Costs  of  suit  and  of  particular  motion —  Waiver,  Where  a  party  h  ordered  to  pay 
the  general  costs  of  a  suit,  and  also  the  costs  of  a  particular  motion,  and  then  files  a 
bill  against  the  party  entitled  to  all  those  costs,  if  the  latter  moves  to  stay  all  proceedings 
in  the  new  suit  until  the  costs  of  the  particular  motion  are  paid,  that  is  a  waiw  of 
any  right  he  may  have  to  stay  proceedings  until  the  general  costs  of  the  suit  are  paid, 
and  the  court  will  only  stay  the  proceedings  until  payment  of  the  costs  of  the  par- 
ticular motion.    Sprye  v.  ReyneUj  xiiL  115. 

See,  also,  Regma  v.  Neuman,  xviiL  118 ;  The  Southeastern  Railway  Co.  v.  The  Sulh 
marine  Telegraph  Co,  xxiii.  14 ;  Knaggs  v.  KnaggSy  vi.  288 ;  Alley  t.  Dale^  vi.  422 ; 
Lowe  y.  Carpenter^  vL  450 ;  Hope  y.  Beadon^  viii.  826 ;  Arnold  t.  Ooodered,  yvL  882 ; 
Bellamy  y.  Majoribanks,  Yiii.  518 ;  Townley  y.  Bedwelly  xy.  92. 

Xn.  On  Appeal  and  in  Error, 

1.  Appeal — Married  woman  suing  in  formd  pauperis — Dives  costs.  The  court  of 
chancery  having  given  a  married  lady  leave  to  sue  in  formd  'pauperis^  on  CYidence 
that  she  could  not  procure  a  next  friend,  made  a  decree  in  her  favor.  One  of  the 
defendants  appealed,  but  the  appeal  was  dismissed  with  costs.  Held,  that  the  appel- 
lant defendant  must  pay  the  lady  herself  dives  costs.     Wellesley  y.  Wellesley,  xiiL  148. 

2.  Order  of  court  below  varied  and  cause  heard  on  further  directions.  Where  upoo 
an  appeal,  the  order  of  the  court  below  was  varied,  and,  by  inadvertence,  the  cause 
was  heard  on  further  directions  by  the  court  of  appeal,  it  was  Md,  that  thia  drcunft- 
stance  ought  not  to  affect  the  right  of  the  successful  party  to  those  costs  which  lie 
would  otherwise  have  been  entitied  to.    Malcolm  y.  Scott,  L  72. 

8.  Appeal  against  order  of  quarter  sessions — Erroneous  procedure — CertiorarL 
The  11  &  12  Vict  c.  48,  s.  27,  provides  that  where  quarter  sessions,  upon  an  appeal 
against  an  order,  direct  either  party  to  pay  costs,  "  such  order  shall  direct  such  costs 
to  be  paid  to  the  clerk  of  the  peace,  to  be  by  him  paid  over  to  the  party  entitled.** 
Held,  that  a  mistake  in  ordering  costs  to  be  paid  direcUy  to  the  party  to  the  appeal 
instead  of  to  the  clerk  of  the  peace,  was  not  a  defect  of  jurisdiction,  but  merely  erro- 
neous procedure ;  and,  therefore,  where  such  an  order  had  been  made  under  an  act 
taking  away  the  certiorari,  the  court  refused  to  set  it  aside  when  brought  befcnre  them 
by  certiorari,    Regina  y.  Binney,  xviii.  818. 

4.  Suit  for  divorce.  In  a  suit  for  a  divorce  a  mensd  et  thoro  the  wife  obtained  judg- 
ment in  the  court  below,  with  costs.  That  judgment  was  reversed  by  the  Lords,  on 
the  ground  that  the  remedy  sought  was  not  the  proper  one ;  but  the  interlocutor  was 
allowed  to  stand  so  far  as  it  gave  the  wife  the  costs  in  the  court  below.  The  wife, 
however,  was  not  allowed  the  costs  of  appeal.    Pat£rson  y.  Paterson,  xiL  19. 

5.  New  trial  on  appeal.  On  an  appeal  from  a  judgment  of  the  county  court  to 
the  court  of  common  pleas,  a  new  trial  was  ordered.  The  court  first  ordered  the 
costs  of  the  appeal  to  abide  the  event  of  the  new  trial,  but  afterwards  directed  that 
the  appellant  should  have  the  costs  of  the  appeal,  considering  that  they  had  no  power 
to  direct  payment  conditionally.     Gibbon  v.  Gibbon,  xx.  214. 

6.  Appeal  to  court  of  exchequer.  In  appeal  from  the  county  courts  into  the  court 
of  exchequer,  the  appellant  will  have  costs,  if  the  decision  below  be  reYened.  Hunt 
Y.  Wray,  viL  598.     See  also,  Robinson  y.  Lawrence,  Yii.  696. 

7.  Court  of  quarter  sessions.  The  justices  of  the  court  of  quarter  sessions  CfOfjtA 
to  consider  the  merits  of  each  particular  case  of  appeal  before  allowing  ooets.    And 
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if  the  justices  laj  down  an  arbitraiy  rale  as  to  costs,  without  conadering  the  merits 
of  individual  cases,  a  mandamus  may  be  granted  remanding  any  case  to  them  for  full 
connderation.    Regina  y.  The  Justices  of  Glamorganshire^  v.  357. 

S.  Verifying  accounts  before  master — Exceptions — Dismissal  of  portion  of  bill.  Where 
the  pluntiff,  instead  of  appealing  against  the  decree  directing  an  account,  went  in 
before  the  Master,  and  proceeded  a  certain  length  in  verifying  the  accounts,  but,  on 
the  Master  making  a  separate  report,  stopped  short  and  tock  exceptions,  which  being 
overmled,  he  appealed  against  botli  the  original  decree  and  the  order  overruling  the 
exception,  and  succeeded  in  reversing  the  decree,  it  was  held,  he  must,  nevertheless, 
paj  the  costs  of  the  proceedings  in  the  Master's  office,  with  respect  to  that  portion  of 
die  bill  ordered  to  be  dismissed.    MackeUar  v.  Wallace^  xxvL  62. 

9.  Judgment  affirmed  on  appeal  to  court  of  chancery,  SemMe,  where,  on  appeal  to 
die  court  of  chancery,  the  judgment  below  is  affirmed,  in  consequence  of  a  difference 
of  opinion  between  the  judges,  the  costs  will  follow  the  result    In  re  Clarke,  viii.  37. 

10.  Costs  on  appeal  motion.  The  costs  of  the  defendants,  who  succeeded  upon 
appeal  motion,  were  not  mentioned  in  the  judgment  upon  the  motion,  but  the  order 
delivered  out  gave  costs  against  the  plaintiff.  Held,  that  the  costs  ought  to  have  been 
made  costs  in  the  cause.    Evans  v.  Protheroe,  ii.  83. 

11.  Examination  of  witnesses  on  appeal.  Where  witnesses  are  examined  vivd  voce  on 
an  appeal,  whose  evidence  was  not  before  the  court  below,  and  the  appeal  is  succesas- 
fnl,  the  appellant  is  entitled  to  the  costs  of  the  appeaL    Langford  v.  May,  xxi.  443. 

12.  Appeal  under  winding-up  acts.  In  appeals  under  the  Joint-stock  Companies 
Winding-up  Acts,  the  Jx>rd  Chancellor's  court  is  not  bound  by  the  existing  practice 
in  chancery,  of  not  giving  a  successful  appellant  the  costs  of  the  appeal ;  but  has, 
mder  the  104th  section  of  the  11  &  12  Vict  c.  45,  a  discretion  as  to  the  costs  of  the 
appeal,  and  also  as  to  all  previous  costs.    Ex  parte  Hall,  viiL  51. 

13.  Court  of  appeal  agreeing  with  court  below.  Where  a  court  of  appeal  agrees 
with  the  main  part  o£  the  relief  granted  in  the  court  below,  it  will  not  depart  from  its 
adjudication  of  the  costs,  excepting  in  a  very  strong  and  clear  case.  BUnkinsopp  v. 
Blenkinsopp,  xL  57. 

14.  Case  stated  on  appeal  to  quarter  sessions.  Where,  upon  an  appeal  to  the  quar- 
ter tenons,  a  case  is  stated  for  the  opinion  of  a  superior  court,  under  the  12  &  13 
Tict  e.  45,  8. 11,  the  practice  is  to  give  costs  as  between  party  and  party.  Clarendon 
v.  The  Rector,  Sfc,  of  St.  Jameses,  Westminster,  v.  393. 

15.  Where  the  judge  before  whom  a  matter  is  originally  heard,  recommends  an  ap- 
peal, BQch  appeal,  if  dismissed,  will  be  dismissed  without  costs.  Re  Colquhoun,  xxiii.  527. 

li.  PartieiUar  costs — House  of  Lords.  Particular  costs  given  in  a  case  in  which 
cases  had  been  sent  to  two  courts  of  common  law,  who  had  returned  certificates  totally 
differing  from  each  other  in  opinion  on  the  question  submitted  to  them,  and  the  late 
Master  of  the  RoUs  had  decided  in  conformity  with  the  opinion  of  the  court  to  which 
the  second  case  had  been  sent,  but  which  decision  had  been  reversed  by  the  House  of 
Lords.  Costs  of  proceedings  by  the  plaintiff  in  the  Master's  office,  pending  appeal  to 
the  Iloose  of  Lords,  given  to  the  plaintiff,  though  the  decree  was  adverse  to  her  right 
Costs  of  defendants  in  the  same  interest  with  the  plaintiff,  not  to  be  paid  by  the 
defendant  who  was  successful.     Wilson  v.  Eden,  xxiii.  574. 

17.  Decision  of  intermediate  appellate  court  reversed  in  House  of  Lords.  The  decis- 
km  of  a  court  of  inferior  jurisdiction  was  reversed  by  an  intermediate  court  of  appeal, 
principally  on  the  ground  that  the  court  was  bound  by  an  earlier  decided  case,  and 
eoits  were  allowed  to  the  appellant  This  last  decision  was  overruled  in  the  House  of 
Lends,  and  the  party  successful  there  asked  for  the  costs  of  the  intermediate  court 
Under  these  circomstances  they  were  refused.    Adamson  v.  Barbour,  xxviii.  38. 

18.  Alteration  of  decree  upon  appeal.  An  appeal  was  dismissed  with  costs,  althou^ 
the  decree  appealed  from  was  altered  upon  a  point  as  to  costs  which  had  not  been 
dimsnd  in  the  court  bdow.    Smith  t.  Pincombe,  x.  50. 
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19.  Appeal  justified  by  conflict  of  authorities.  Where  an  appeal  is  disnuased  and 
the  judgment  below  sustained,  costs  may  nevertheless  be  disallowed  if  there  is  a  eon* 
flict  of  authorities  which  justifies  the  appeal.    In  re  Browne,  zi.  102. 

20.  Error — Judgment  by  default  below  affirmed.  If  the  plaintiff  below  recovers 
judgment  by  de&ult,  and  the  defendant  below,  afler  payment  of  the  debt,  and  costs, 
sues  out  a  writ  of  error  on  which  the  former  judgment  is  affirmed  in  the  court  of 
exchequer  chamber,  the  plaintiff  below  is  not  entitled  to  his  costs  in  error  under  the 
Stat  3  Hen.  Vll.  c.  10,  as  he  has  not  been  delayed  in  the  execution  of  his  judgment. 
Sutherland  y.  MUls,  i.  469. 

21.  Costs  of  reversing  judgment.  A  party  is  not  entitled  to  the  costs  of  revening  a 
-judgment,  inasmuch  as  the  law  as  to  costs  in  error  is  not  altered  by  sect  148  of  the  Com* 

mon-law  Procedure  Act,  1852,  which  makes  **  proceeding  to  error  a  step  in  the  cause,** 
nor  by  rule  69  of  the  Practice  Rules,  or  rule  25  of  the  Pleading  Rules,  framed  in  pnrso- 
ance  of  sect  233.  Fisher  y.  Bridges,  xxx.  106.  See,  also,  Marshall  t.  Jaehsony  xxx.  15S. 

22.  No  appearance  for  plaintiff  in  error.  In  a  writ  of  error,  where  no  one  ai^>eared 
for  the  plaintiff  in  error,  the  counsel  for  the  defendant  in  error,  was  required  to  state 
the  nature  of  the  case,  and  the  judgment  of  the  court  below  was  then  affirmed,  with 
costs.    Jones  v.  Cannock,  xviii.  81. 

See,  also.  In  re  Belson,  iiL  49 ;  Regina  y.  HeUier,  yL  253 ;  Regina  y.  The  Justices 
of  Middlesex,  y\.  267 ;  Daniels  y.  Charsleg,  vii.  524 ;  Attorney-General  y.  Norwick^ 
ix.  93 ;  Cuthbertson  y.  Parsons,  x.  521 ;  Kent  y.  Jackson,  xi.  95 ;  Templeman  v.  Baydon^ 
xxii.  412. 

XIII.  In  Administration  Suits, 

1.  Administration — Executors — Indemnity  fund  asked  for.  Before  paying  over  the 
residue  of  a  testator's  estate,  the  executors,  who  had  reason  to  believe  thai  some  liabili- 
ties of  the  testator  were  still  outstanding,  asked  to  have  a  lax^  portion  oi  the  residue 
impounded  for  twenty  years.  In  a  bill  by  the  widow  for  administration  and  paymMit 
over,  it  was  held,  that  though  this  period  was  too  long,  yet  that  tiie  exeeutors  were 
entitled  to  their  costs.     Cambray  v.  Draper,  xiii.  291. 

2.  Legatee* s  suit — Insufficient  funds.  Where  the  fund  is  insufficient,  a  legatee  fifing 
a  bill  on  behalf  of  himself  and  all  the  other  legatees  to  have  the  estate  administerec^ 
is  entitled  to  costs  as  between  solicitor  and  client     Waldron  v.  Frances^  xviL  37. 

3.  Bill  against  trustees  and  mortgagees  of  fund.  Bill  by  the  owner  against  the 
trustees  and  mortgagees  of  a  fund,  to  compel  payment  Held,  to  be  a  suit  fior  admin- 
istration, and  the  costs  of  all  parties  to  be  paid  out  of  the  fund  in  the  first  instaaeek 
Bryant  v.  BlackweU,  xv.  78. 

4.  Mortgagee  a  party.  In  a  suit  for  the  administration  of  an  estate  a  mortgagee  was 
made  a  party,  his  title  being  impeached  by  the  bilL  After  a  series  of  law  proceedings 
a  report  was  brought  in  declaring  the  said  mortgagee  to  be  the  first  incumbrancer. 
He  applied  to  have  the  receiver  dischai*ged,  and  to  be  let  into  possession,  which  appfi- 
cation  was  granted ;  and  it  was  held  that  the  property  was  not,  as  against  the  mortga- 
gee, liable  to  the  costs.    Langton  v.  Langton,  xxxi.  422. 

5.  Contract  creditor — Costs  as  between  solicitor  and  cHenL  A  ample  contract  cred* 
tor  filing  his  bill  for  the  administration  of  the  testator's  assets,  b  entitled  to  his  costs 
of  the  suit  as  between  solicitor  and  client,  thoi^h  the  specialty  creditors  exhaust  the 
assets.    Richardson  v.  Jenkins,  xix.  37. 

6.  Creditor's  bill — Appeal  for  costs.  A  creditor's  bill  was  filed  afVer  notice  of  a  decree 
in  a  simple  administration  suit  by  one  of  the  next  of  kin  of  the  intestate,  but  the  decree 
was  at  that  time  imperfect,  in  not  containing  the  usual  preliminary  inquiries ;  the  fiame 
of  the  creditor's  suit  was  also  different  in  making  the  heir  at  law  a  party,  and  in  contaii»' 
ittg  charges  as  to  real  estate,  and  as  to  the  destruction  of  documents.  The  creditor's 
suit  having  been  brought  to  a  hearing,  the  ^nee-Chancellor  made  an  order,  diieeting 
the  plaintiff  to  pay  a  stated  sum  to  the  heir  at  law  in  lien  of  costs,  and  ocdared  tha 
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administratrix  to  pay  the  ptaintiflf's  costs  of  suit.  Held^  tbat  inasmuch  as  the  creditor 
might  have  obtained  ail  the  relief  to  which  she  was  entitled  in  the  former  suit,  the 
bill  ought  to  have  been  dismissed  with  costs ;  and  that,  under  the  circumstances,  the 
mppeal  to  the  Lord  Chancellor  did  not  &11  within  the  rule  precluding  an  appeal  for 
costs.    Menzies  t.  Connor^  xii.  39. 

7.  Nominee  of  crown.  The  solicitor  for  the  affairs  of  the  treasury,  as  nominee  of  the 
crown,  having  taken  out  letters  of  administration  to  the  goods  of  an  intestate,  on  the 
aasoniption  that  he  had  died  without  next  of  kin,  was  lieldy  not  entitled  to  the  costs  of  a 
suit  instituted  by  a  person  rightfully  claiming  as  next  of  kin.  Kane  v.  Reynolds j  xxxi.  1 28. 

8.  Taking  objection  to  chief  clerics  certificate.  The  nominee  of  the  crown  had 
siicceseifiilly  resisted,  in  a  previous  suit,  an  unfotmded  claim  by  a  person  wrongfully  * 
asserting' a  title  as  next  of  kin,  and  in  the  suit  of  the  rightful  claimant  there  had  been 
the  iisaal  decree  for  an  account,  with  all  just  allowances.  Held^  without  deciding 
that  the  costs  of  the  previous  suit  might  have  been  included  under  just  allowances, 
that  inasmuch  as  no  objection  had  been  taken  to  the  chief  clerk's  certificate  by  the 
mminee  of  the  crown,  ho  was  precluded  from  raising  the  question  as  to  his  right  to 
tiie  costs  of  defending  the  previous  suit,  when  the  cause  came  on  before  the  court  for 
farther  consideration.    Ih, 

9.  Costs  of  executor.  In  a  suit  to  administer  the  estate  of  a  testator,  an  executor  had 
retained  balances  in  his  hands,  and  had  subsequently  become  bankrupt  Held^  that 
be  was  entided  to  his  costs,  although  he  was  charged  with  interest  on  the  balances  ia 
his  hands  from  time  to  time.  Held^  also,  that  he  was  entitled  to  have  his  costs  out  of 
the  estate,  and  that  they  were  not  t6  be  set  off  against  what  should  be  found  due 
from  him  in  respect  of  interest  on  the  balances  in  his  hands.     Cotton  v.  Clark,  xiii.  379. 

10.  Neglect  to  render  accounts.  The  mere  fiict  that  an  executor  neglected  to  render 
aocoimtB  when  asked,  is  not  of  itself  sufficient  to  make  him  liable  to  the  costs  of  a 
soit.for  administering  the  estate.     White  v.  Jackson,  xv.  138. 

11.  Costs  of  executors  incurred  in  resisting  claim.  In  a  suit  for  the  administration  of 
the  estate  of  a  testator,  A  brought  in  a  claim  upon  the  estate  before  the  chief  clerk. 
The  claim  was  resisted  by  the  executors,  and  disallowed.  Held,  that  the  costs  of  the 
executors  incurred  in  resisting  the  claim  were  payable  by  A.  Hatch  v.  Searles,  xxiii. 
414. 

For  cases  in  which  costs  were  allowed  or  disallowed,  see,  also,  Griffith  v.  Vanheythuy- 
son,  iv.  25 ;  Paterson  v.  Scott,  ix.  261 ;  /n  re  Spitty,  ix.  571 ;  Blacket  v.  Lamb,  x.  5 ;  Long 
v.  Waikinson,  x.  70;  Taylor  v.  Frobisher,  x.  116;  Blackwell  v.  Pennant,  x.  270; 
Rase  T.  Gould,  xi.  10;  Nedby  v.  Nedby,  xL  106 ;  Murray  v.  Glasse,  xxi.  51 ;  Ed- 
wards T.  Tttckj  xxL  138;  Gauntlett  v.  Carter,  xxi.  160;  Millican  v.  Vanderplank,  xxi. 
171;  WeUs  v.  Wells,  xxiii.  4;  Cookson  Y.Bingham,  xxiii.  27;  Lethbridge  v.  Thurlow, 
xL  193 ;  Coulthurst  v.  Carter,  xi.  243 ;  Catnr  v.  Cator,  xi.  306 ;  Blundell  v.  Gladstone, 
xii.  52;  Colder  v.  Colder,  xii.  211 ;  Jones  v.  Morrall,  xiiL  69 ;  Heward  v.  Wheatley, 
XT.  271 ;  Cole  t.  Miles,  xvii.  582 ;  Mason  v.  Clarke,  xix.  58 ;  MUne  v.  Gilbart,  xix. 
228. 

XIV.  In  Foreclosure  Suits. 

1.  Foreclosure — Mortgagee's  costs — CounseVs  fees.  Counsel's  fees  for  setding  a 
mortgage  deed,  on  behalf  of  a  mortgagee  advancing  moneyC^^ered  to  be  raised  in  a 
nit,  were  directed  to  be  allowed,  in  taxing  the  mortgagee's  costs.  Nicholson  v.  Jeyes, 
XTiL  21. 

2.  Devisee  of  mortgaged  estate  made  party  to  bill  to  foreclose.  A  devisee  of  a  mort- 
gaged estate,  who  has  never  accepted  the  devise  or  claimed  any  benefits  under  the 
^  on  being  made  a\>arty  to  a  bill  to  foreclose,  was  held  entitled  to  his  costs.  Htg- 
jiw  V.  Franki^,  L  71. 

1.  Assignees  disclaiming  by  answer.    The  assignees  of  a  tenant  for  life,  who  had 
Jobej  in  a  mortgage  deed,  stated  in  their  answer  to  a  bill  for  foreclosure,  that  thej 
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Iiad  oflfered  to  the  plaintifik  to  disclaim  by  deed,  and  they  diaclaiined  by  tbeir  answer. 
Held,  that  the  assignees  were  entitled  to  their  costs.    Lock  v.  Tjomaa^  iL  95. 

4.  In  a  foreclosure  suit,  the  bill  alleged  that  the  plaintiff,  the  first  mortgagee,  had 
applied  to  the  defendants,  who  were  subsequent  mortgagees,  to  pay  his  mortgage  debt 
and  interest,  and  that  they  had  refused  so  to  do.  The  defendants,  by  their  answer, 
stated  that  the  plaintiff  had  not  made^any  application  to  them,  and  that,  if  he  had,  they 
would  have  released  and  disclaimed  all  interest,  and  they  then  disclaimed.  Held,  that  the 
plaintiff  was  bound  to  pay  the  defendants  their  costs.     Gumey  v.  Jackson,  xvii.  419. 

5.  A  defendant,  who  had  been  a  mortgagee  of  the  equity  of  redemption  of  the  prop- 
erty, disclaimed  by  his  answer,  stating  that  his  mortgage  had  been  satisfied  before  the 

'  bill  was  filed,  and  that,  if  any  application  had  been  made  to  him  before  making  him  a 
party,  he  would  then  have  disclaimed.  Hdd,  that  he  was  entitled  to  his  costs.  Hidms 
T.  Holtom,  xiii.  596. 

6.  Disclaimer  by  judgment  creditor.  In  a  foreclosure  suit,  a  creditor  by  judgment, 
subsequent  to  the  pliuntiff,  put  in  his  answer,  disclaiming  all  interest)  stating  *at  the 
same  time  that  no  application  had  been  made  to  him  to  release  his  interest  previous  to 
the  filing  of  the  bilL  To  this  answer  the  pUdntiff  filed  a  replication.  HM,  that  the 
plaintiff  was  entitled  to  a  decree  of  foreclosure,  but  that  the  defendant  i^Bs  not  entitled 
to  any  costs  from  the  plaintiff.    Ford  v.  Chesterfield,  xiz.  484. 

7.  Disclaimer  by  creditors — Costs  of  eindenee.  In  a  suit  instituted  for  the  redemp- 
tion of  prior  and  the  foreclosure  of  subsequent  incumbrancers,  creditors  by  judgment 
and  by  deposit  of  title-deeds,  who  had  parted  with  their  interest  in  the  securities  before 
they  were  made  parties  to  the  suit,  put  in  their  re^>ective  answers  disclaiming  all  inter* 
est  in  the  estates  mortgaged.  Held,  that  they  were  entitled  not  only  to  the  general  costs 
of  the  suit,  but  also  to  the  costs  of  the  evidence  which  one  of  them  had  gone  into  in  sap- 
port  of  the  statements  in  his  answer,  which  had  been  replied  ta  Hurst  ▼.  Hurst,  xiz.  885. 

8.  Sale  by  mortgagee — Bill  for  specific  perjbrmance.  A  mortgagee  had  a  power  of 
sale,  and  of  retaining  his  costs,  charges,  and  expenses.  He  sold;  but  the  purchaser 
resisted  the  completion  on  the  ground  of  misdescription.  Being  advised  by  counsel 
that  the  objection  was  untenable,  he  filed  a  biU  for  specific  performance,  which  was  dis- 
missed with  costs.  Held,  upon  a  redemption,  that  he  could  not  chaige  the  costs  of  the 
suit    Peers  v.  Ceeley,  xix.  269. 

9.  BiU  for  foreclosure  and  general  administration.  Where  a  mortgagee,  instead 
of  simply  filing  a  bill  to  enforce  his  securities,  institutes  or  adopts  a  suit  for  a  general 
administration,  and  the  estate  proves  deficient,  the  costs  of  the  suit  are  to  be  paid,  in 
the  first  instance,  out  of  the  estate.    Armstrong  v.  Storer,  xi.  818. 

10.  Against  infant  devisee^^Guardian — Practice,  On  a  claim  for  fiwedosure  against 
the  devisees  of  the  mortgagor,  one  of  whom  was  an  infiint,  it  was  held,  that  the  plaintiff 
had  a  right  to  have  the  common  decree  of  foreclosure,  with  a  day  for  the  infiut  to  sbonr 
cause.  The  infant  not  having  appeared,  the  plaintiff  obtained  an  order  appointing  tJbe 
solicitor  to  the  fee  fund  his  guardian.  Held,  that  the  costs  of  the  solicitor  to  the  foe 
fund  might  be  taxed  and  paid  by  the  plaintiff,  and  added  to  the  debt  Newbury  t. 
Marten,  ii.  106. 

11.  Equitable  mortgage — Decree,  expense  of  On  a  decree  for  foreclosure,  at  the  suit 
of  an  equitable  mortgagee  by  deposit,  the  decree  simply  directs  the  mortgagor  to  sur- 
render, without  declarinPkt  whose  expense  it  is  to  be  done.    Pryce  v.  Bury,  xxiiL  75. 

12.  Semble,  in  such  case  the  mortgagor  must  bear  the  expense  of  all  prior  necessary 
admittances.    lb. 

See,  also,  ThornhiU  ▼.  Manning,  vii.  97;  Coombe  v.  Stewart,  viL  167 ;  Watkini  v. 
Williams,  x.  23 ;  Shaw  v.  Thackray,  xxiiL  18 ;  Harmer  v.  Priestley ^  xxL  496. 

XV.  In  Suits  for  Specific  Performance. 
1,  BiU  for  foreclosure  by  mortgageey  dismissal  of-^Redemptimh^^ower  of  soli*    A 
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BBOrt^gBgee  bad  a  power  of  tale,  and  of  retaining  his  costs,  charges,  and  expenses.  He 
sold ;  but  the  purchaser  resisted  the  completion  on  the  groand  of  misdescription.  Being 
adrised  hj  coansel  that  the  objection  was  untenable,  he  filed  a  bill  for  specific  perfonn- 
anee,  which  was  dismissed  with  costs.  Held^  upon  a  redemption,  that  he  could  not 
ehaige  the  costs  of  the  suit    Peers  v.  Ceeley,  xix.  269. 

2.  (htUrad  of  sale — To  what  costs  purchaser  liable.  Where  a  purchaser  objects  to 
specific  peHbrmance  of  a  contract  fi>r  sale  upon  other  grounds  than  those  of  title,  and 
fiols,  and  the  rendor  does  not  make  out  his  title  until  after  decree,  the  purchaser  is 
liaMe  to  the  costs  of  the  vendor's  suit  for  specific  peiformancc,  except  the  costs  of 
making  out  the  yendor's  tide.    Abbott  v.  Calton,  xix.  601. 

S.  Vendor  plaintiff^  defective  title  of  Where  the  court  has  declared,  in  a  suit  for  • 
^wcific  performance  by  a  vendor,  that  the  concurrence  of  judgment  creditors  was 
Beceasary,  that  being  the  substantial  ground  of  the  litigation,  although  a  question  of 
conTeTBiice  and  not  of  title^  the  vendor  plaintiff  fiuling  must  pay  the  costs  of  the  suit. 
It  is  the  dntj  of  a  vendor  plaintiff  who  has  a  defective  tide,  when  the  objection  is  re- 
moved, to  offer  to  the  purchaser  the  costs  up  to  that  lime,  and  to  give  hiAi  a  convey- 
ance.    Freer  v.  Hesse^  xxiii.  325. 

4.  Hie  rule,  that  the  costs  of  a  suit  for  specific  performance  depend  upon  when  the 
title  was  first  shown,  is  to  be  stricdy  adhered  to.     Wilkinson  v.  Hartley^  xv.  135. 

5.  Compensation — Defect  in  title  to  land.  A  defect  in  the  tide  to  a  small  piece  of  land, 
Offer  which  lay  the  approach  to  a  house  and  other  land,  the  main  subject  of  a  purchase, 
was  a  matter  for  compensation,  where  the  contract  contained  a  condition  for  compen- 
Mtioii,  if  any  mistake  or  omission  should  be  discovered  in  the  description  of  the  prop- 
erty. In  a  soit  for  specific  performance,  by  a  vendor  against  a  purchaser,  the  Master 
reported  diat  a  good  dtle  was  first  shown,  pending  the  reference  to  him,  except  as  to  a 
mnll  portion,  which  the  court  considered  a  subject  of  compensation.  Costs  were  given 
to  die  defendant  up  to  the  date  of  amending  the  bill,  and  to  the  plaintiff  afterwards. 
Freer  v.  Hesse^  xvii.  154. 

€.  Attend  defect  of  title — Acceptance  of  title.  The  vendee  of  a  colliery  refused  to 
eomplete  the  contract  of  purchase  because  of  alleged  defects  in  the  dde.  The  vendor 
filed  a  claim  fi>r  specific  perfi}rmance,  and  afterwards  furnished  copies  of  certain  deeds, 
npon  tiM  receipt  of  which  the  vendee  accepted  the  dtle.  Upon  the  hearing  of  the 
daiBi,  tbe  court  held  that  these  deeds  were  not  essential  to  the  dde,  and  decreed  per- 
fimnance  with  costs.    Litchfield  v.  Broum,  xxiii.  198. 

See,  abo,  Salmon  v.  Cutts^  v.  93 ;  Newman  v.  Warner ,  vii.  182 ;  Price  v.  Griffith^ 
vin.  72 ;  Emmet  v.  Dewkirst^  viii.  83 ;  Crosse  v.  Lawrence,  x.  7  ;  Gregory  v.  Wilson, 
IL  13S;  Bennett  v.  Smith,  x.  272;  Martin  v.  Pycrofi,  xi.  110;  Money  v.  Jorden,  xi. 
\X%\  Monro  v.  Taylor ,  xi.  175 ;  Crosse  v.  Beaufort,  xi.  295  ;  Grove  v.  Bastard,  xii.  76 ; 
Cleflsrman  v.  Mann,  xiL  192 ;  Cutts  v.  Salmon,  xii.  316  ;  Flint  v.  Woodin,  xiii.  278 ; 
W^  V.  Bradshaw,  xiii.  296  ;  Parkin  v.  Thorold,  xiii.  416 ;  Tathom  v.  Piatt,  xv.  190 ; 
Glass  T.  Richardson,  xv.  198;  Hawkes  v.  The  Eastern  Counties  Railway  Co,  xv. 
S58|  Tkt  Shrewsbury,  ^c.  Railway  Co.  v.  The  London,  Sfc,  Railway  Co,  xxi.  319. 

XVI.  In  Admiralty, 

1.  NeutraTs  right  to  costs.  Where  neutral  property  is  on  board  a  belligerent  ship 
which  b  amxed  and  condemned,  the  neutral  is  not  endded  to  costs  on  the  restoration 
cf  the  property.     The  Primus,  xxix.  589. 

i.  Vendors  of  shares  in  ship — Cause  of  possession.  Vendors  of  shares  in  a  ship, 
•faihi^  themselves  of,  the  want  of  a  legal  transfer,  and  bringing  a  cause  of  possession 
agunst  the  purchaser,  who  had  paid  a  large  pordon  of  the  purchase-money,  and  wat 
the  owner  df  the  remaining  shares,  not  aUowed  their  costs  against  the  purchaser.  The 
Vvtue,  XXV.  692. 

t.  Befar«na»  to  regittrar  and  merchtsnts.    CostB  of  references  to  registrar  and  mer- 
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chants  ordered  to  be  paid  by  the  party  making  the  claim  imsapported  by  evidence. 
The  Cynthia  Ann^  xxiv.  579. 

4.  From  the  evidence  in  a  cause  of  salvage  it  appeared  that  before  a  tender  of  30/. 
was  made,  the  salvors  had  refused  an  offer  of  802.  for  their  services.  The  court,  award- 
ing  50/.,  and^ovcmiling  the  tender,  gave  no  coists.     The  Hadwig,  xxiv.  582. 

5.  The  claim  made  in  a  damage  cause  was  3,121/.  The  report  allowed  1,736/.  A 
tender  was  made  before  the  reference  of  1,685/.  The  four  principal  items  disallowed 
amounted  to  1,109/.  The  claimants  were  condemned  in  the  cost  of  the  reference  as  to 
these  four  items.     The  Nimrod^  xxiv.  589. 

6.  Bottomry  on  ship,  freight,  and  cargo — Bail  by  owners  of  cargo — Deficiency  of  pro- 
ceeds. In  a  cause  of  bottomry  on  ship,  freight,  and  cargo,  the  owners  of  the  cargo 
admitted  the  validity  of  the  bond  and  gave  buL  Expenses  necessarily  incurred  re- 
duced the  value  received  for  the  ship  and  freight,  and  the  amount  of  bail  given  by  the 
owners  of  the  cargo,  to  a  sum  total  less  than  the  bond  and  costs.  Held,  that  the  own- 
ers of  the  cargo  were  not  liable  for  the  deficiency  either  of  the  bond  or  costs.  The 
Nostra  Senoradel  Carmine,  xxix.  572. 

See,  also,  The  Waoe,  iv.  589 ;  The  Kalamazoo,  ix.  557. 

XVn.  In  Proceedings  in  Cases  of  Lunacy. 

1.  Petition  of  lunatic^ s  committee.  Where  it  appeared  upon  the  petition  of  the  com- 
mittees of  a  lunatic,  that  their  solicitor  had  received  and  misapplied  part  of  the  lunatic's 
estate,  and' died  insolvent,  the  court,  though  holding  the  committees  responsible,  yet 
made  a  declaration  that,  as  the  lunatic,  if  he  recovered,  would  not  probably,  under 
the  circumstances,  enforce  the  liability,  they  were  not  to  be  charged  with  the  loss, 
but  refused  to  allow  them  the  costs  of  the  proceeding  out  of  the  estate.  In  re  Moore^ 
xxiii.  219.  • 

2.  Lunatic  mortgagee — Petition,  under  13  ^  14  VicL  c,  60 — Next  of  kin.  Where, 
through  the  lunacy  of  a  mortgagee,  not  found  a  lunatic  by  inquisition,  a  petition, 
under  13  &  14  Vict  c.  60,  is  necessary  to  enable  the  mortgagor  to  pay  off  the  mort- 
gage debt,  the  costs  must  be  pidd  out  of  such  debt ;  and  there  being  no  committee,  but 
merely  a  receiver  of  the  mortgagee's  estate,  under  8  &  9  Vict  c.  100,  and  the 
appearance  of  the  heir  at  law  and  next  of  kin  having  been  thought  necessary,  their 
costs  were  allowed  out  of  the  estate.    In  re  Biddle,  xxiii.  179. 

3.  Traverse  of  the  finding  of  the  commissioners — Costs  of  party  suing  out  commission* 
On  a  successful  traverse  by  a  person  found  lunatic  by  inquisition,  the  costs  of  the 
parties  who  sued  out  the  commission  will  not  be  allowed  as  a  matter  of  course  out  of 
the  property  of  the  alleged  lunatic ;  but,  on  the  contrary,  unless  a  grant  has  actually 
been  made  under  the  inquisition,  or  unless  there  is  property  of  the  alleged  lunatic  in 
the  hands  of  the  court,  the  court  has  no  jurisdiction  to  allow  such  costs,  either  under 
6  Geo.  IV.  c.  53,  or  otherwise.    Ex  parte  Loveday,  viiL  235. 

4.  Petition  by  lunatic  to  be  admitted  to  prosecute  claim.  Upon  a  petition  by  a 
lunatic  and  his  committee  to  be  admitted  to  prosecute  a  claim,  no  prospective  Arder 
will  be  made  as  to  the  costs  to  be  incurred.    In  re  Manson,  ix.  184. 

5.  Costs  of  a  vesting  order.  Upon  a  petition  of  the  committee  of  a  lunatic  mort- 
gagee, an  order  was  made  vesting  the  estate  in  the  mortgagor,  the  costs  of  the  order 
to  be  paid  out  of  the  lunatic's  estate,  with  the  exception  of  the  stamp,  which  was  to 
be  paid  by  the  mortgagor.    In  re  Thomas,  xxi.  351. 

See,  also.  In  re  Ramshay,  i.  200;  In  re  Saunders,  vii.  105;  Bannatyne  v.  Banna- 
tyne,  xiv.  581 ;  Chester  v.  Rolfe,  xxiiL  100 ;  In  re  Biddle,  xxiiL  179;  In  re  Moortf 
xxiii.  219. 

XVIIL  In  Pauper  Suits. 

1.  Application  to  compel  attorney  to  repay  costs  of  the  day.    A  plaintiff  who  appEet 


COSTS.  189 

to  the  ecNiri  to  compel  his  attorney  to  repay  him  the  amount  of  the  costs  of  the  day 
which  he  had  been  forced  to  pay,  as  he  alleged,  by  reason  of  the  misconduct  of  the 
attorney,  is  not  privileged  by  reason  of  his  suing  in  formd  pauperis,  from  having  to 
•>ay  the  coBts  of  the  motion,  if  the  rule  is  discharged.  Bdl  v.  The  Port  of  London 
AM9wranc€  Co,  iL  193. 

2.  Smng  in/ormd  pauperis — Fees  to  counsel  or  attorney,  A  plaintiff,  suing  in  formd 
pOMperis,  who  recovers  a  Terdict  exceeding  5/.  and  obtains  a  certificate  for  his  costs, 
is  only  entitled  to  recover  from  the  defendant  such  costs  as  he  has  psud  or  is  liable  to 
pay ;  he  cannot  be  allowed  in  taxation  any  fees  to  counsel  or  attorney,  as  he  is  not 
]iid>le  to  pay  such  fees,  under  the  11  Hen.  YII.  c.  12,  and  the  121st  of  the  General 
Boles  of  Hilary  term,  1853.    Dewley  v.  The  Great  Northern  Railway  Co.  xxviii.  227. 

XIX.  In  Criminal  Cases;  Afandamtu,  and  Quo  Warranto. ' 

1.  Prosecution  for  assaulty  costs  of  An  indictment  for  an  assault  was  preferred  by 
Older  of  the  Lord  Mayor  of  London,  and  removed  into  this  court  by  a  certiorari 
obtained  by  the  defendant,  who  was  afterwards  found  guilty.  The  city  solicitor  had 
the  conduct  of  the  prosecution,  and  the  costs,  it  appeared,  would  be  defrayed  out  of  a 
fimd  proTided  for  such  purposes  by  the  corporation.  Held,  that  the  costs  of  the  prose- 
entioa  could  not  be  recovered,  under  the  5  Will.  &  ISIary,  c.  11,  s.  3,  that  section 
being  intended  to  indemnify  a  prosecutor  against  costs  which  he  would  otherwise  be 
liahle  to  pay.    Regina  y.  Wilson,  xvi.  389. 

S.  Indictment  %f or  perjury — Prosecutor's  costs.  Where  a  defendant  was  convicted 
on  an  indictment  for  perjury,  removed  by  himself  by  certiorari  into  the  court 
of  qoeen's  bench,  the  prosecutors  were  held  entitled  to  costs,  under  the  stat  5  &  6 
WilL  k.  Mary,  c.  11,  as  "parties  aggrieved  or  injured,"  although  the  false  swearing 
failed  of  its  effect,  and  the  prosecutors  Were  only  interested  as  executors  in  the  suit 
in  which  the  fidse  affidavit  was  made.    Regina  v.  Major,  xiv.  144. 

5.  Gosto  tinder  sect.  3  of  stat.  5  jr  6  Will.  ^  ^fary,  c.  11.  In  order  to  entitle  a 
prosecutor  to  costs  under  sect  3  of  stat  5  &  6  Will.  &  Mary,  c.  11,  it  is  sufficient  to 
ihow  that  he  prosecuted  in  pursuance  of  some  moral  obligation,  and  was  not  a  mere 
vohmteer.    Regina  v.  Kenealey,  ii.  180. 

4.  Bond  fide  prosecutor  entided  to  cants.  In  case  of  an  indictment  for  non-repair 
of  a  h^way,  it  is  imperative  on  the  quarter  sessions  to  grant  a  bond  fide  prosecutor 
his  coilR.    Regina  y.  Hie  Justices  of  Surrey,  xi.  436. 

6.  Indictment  for  nonrepair  of  highway — Costs  paid  out  of  parish  rates,    fiy  stat 

5  &  6  WilL  IV.  c.  50,  s.  95,  in  case  of  an  indictment  for  non-repair  of  a  highway, 

pfeferred  by  order  of  justices,  "  the  costs  of  such  prosecution  shall  be  directed  by  the 

judge,  &c.,  to  be  paid  out  of  the  rate  made  and  levied,  in  pursuance  of  this  act,  in 

the  parish  in  which  such  highway  shall  bo  situate ;  provided  that  it  shall  be  lawful  for 

the  party  against  whom  the  indictment  is  preferred  to  remove  it  by  certiorari.**     On 

in  indictment  removed  into  the  queen's  bench  by  certiorari  at  the  instance  of  the 

prosecntor,  and  tried  at  Nisi  Prius,  the  judge  made  an  order  that  '*  the  costs  of  the 

prosecution  shoald  be  paid  out  of  the  rate  made  and  levied  in  the  parish  of  £."    Held, 

fint,  that  such  order  might  be  made,  though  the  indictment  was  removed  at  the 

ioilance  of  the  prosecutor.     Secondly,  that  it  was  no  objection  that  the  costs  were 

ordered  to  be  paid  out  of  the  rate  made  and  levied,  instead  of  out  of  the  rate  to  be 

Bide  and  levied.    Thirdly,  by  Lord  Campbell,  C.  J.,  and  Erie,  J.,  (Crompton,  J.,  dis- 

Rntmg,)  that  the  order  need  not  state  the  amount  of  the  costs.    Regina  v.  The  Inhaibir 

tsiUs  of  Eardisland,  xxvi.  223. 

C.  Criminal  information  for  libel.  Where,  in  a  criminal  information  for  a  libel,  the 
defendant  recovers  a  verdict  and  judgment,  he  is  entitled  to  recover  from  the  prose- 
otor  the  costs  sustained  by  reason  of  the  information,  under  the  6  &  7  Vict  c.  96, 
i^lydAiNigh  Ae  only  ptsa  vspoa  die  record  is  not  guilty,  and  the  judge  at  the  trial 
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certifies,  under  the  4  &  5  Will.  &  Mary,  c.  18,  s.  2,  tliat  there  was  reasonable  cause  for 
exhibiting  such  information.    Regina  y.  Latimer^  ii.  226. 

7.  Mandamus  to  revise  list  of  burgesses.  The  mayor,  &c.,  of  a  municipal  corpora* 
tion  made  an  error  in  the  burgess  list  Afler  they  had  gone  out  of  office  a  rule  n\sl  fat 
mandamus  to  the  mayor,  &c.,  to  revise  the  list  was  obtained,  and  served  on  the  suc- 
ceeding mayor,  who  showed  cause  and  opposed  the  rule,  and  supported  the  erroneous 
proceeding.  The  rule  was  made  absolute  on  the  2dd  January,  but  not  served  until 
February  20.  Heldy  that  the  party  showing  cause  was  liable  to  costs,  under  1  \^^ 
IV.  c.  21,  s.  6,  and  that  the  prosecutors  were  not  deprived  thereof  by  the  delay. 
Regina  v.  Burrows^  xxx.  238. 

8.  Costs  of  mandamus  to  sessions.  The  right  to  the  costs  of  a  mandamus  to  sessions 
to  hear  an  appeal  does  not  depend  upon  whether  or  not  cause  has  been  vexatiously 
shown  against  the  rule  for  the  writ,  but  whether  cause  has  been  unsuccessfully  shown. 
Regina  v.  The  Justices  of  Middlesex^  vi.  267. 

9.  Mandamus^  rule  for.  No  cause  having  been  shown  against  a  rule  for  a  manda^ 
muSj  and  it  appearing  that  the  litigation  was  substantially  at  an  end,  the  rule  was 
made  absolute,  and  costs  allowed  without  a  separate  application  therefor.  Regina  ▼. 
The  East  Anglian  Railway  Co,  xxii.  274. 

10.  Councillor  of  borough^  information  against — Disclaimer.  Where  a  person  has 
been  elected  to  the  office  of  councillor  of  a  borough  for  which  he  was  a  candidate, 
and  has  acted  in  such  office,  and  afterwards,  upon  a  rule  nisi  for  a  quo  wcurranto, 
information  being  obtained  against  him,  declined  to  show  cause  and  submitted  to 
resign,  and,  if  necessary,  formally  to  disclaim,  the  court  will  make  Ibe  rule  absolute 
without  imposing  any  terms  upon  the  relator  as  to  the  costs  of  any  subsequent  pro- 
ceedings. Regina  t.  Earnshawy  xvL  283.  See,  also,  Regina  v.  Ilardey^  xxv.  1 75 ; 
Regina  v.  Sidney,  iv.  234. 

11.  Costs  of  application  for  a  quo  warrant<r.  M.,  an  unqualified  person,  was  elected 
a  town  councillor  of  the  borough  of  B.,  without  having  taken  any  part  in  the  elecdon  ; 
but  on  being  informed  by  the  town  clerk,  that  if  he  did  not  accept  the  office  he  would 
be  liable  to  a  fine,  he  signed  the  usual  declaration.  Upon  application  for  a  quo  war' 
ranto,  he  sent  in  a  written  resignation  to  the  town  clerk,  which  was  accepted.  Held, 
that  the  relator  was  not  entitled  to  the  costs  of  the  application.  Regina  v.  May^  iL 
284. 

12.  Side-bar  rule — Attachment — Affidavit.  Where  a  side-bar  rule  has  issued,  under 
the  5  &  6  Will.  &  l^iary,  c.  11,  s.  3,  and  an  attachment  is  moved  for  by  the  prosecutor 
for  non-payment  of  the  costs,  it  is  not  necessary  to  have  an  affidavit  that  the  prosecu- 
tors are  the  parties  grieved.    Regina  v.  Hills,  xx-  100. 

13.  For  other  cases  in  which  costs  were  allowed  see,  Regina  v.  Ingham,  x.  378 
Regina  v.  The  Overseers  ofSalford,  xiv.  145. 

XX.  In  Proceedings  as  to  Compensation  for  Land  taken  hy  Public  Oompanies. 

1.  Jury  to  assess  damages  for  lands  taken  by  railway  company — Action  of  debt.  The 
defendants,  a  railway  company,  by  their  works  injuriously  affected  the  lands  of  the 
plaintiff.  They  offered  him  60/.  compensation.  A  jury,  summoned  pursuant  to  the 
Stat.  8  &  9  Vict  c.  18,  (the  Lands  Clauses  Consolidation  Act,)  assessed  the  compensa- 
tion at  215/.  Held,  that  the  plaintiff  was  entitled  to  recover  in  an  action  of  debt 
against  the  company  the  costs  of  the  inquiry  as  well  as  the  amount  of  the  compensa* 
tion;  for,  although  the  proceeding  was  under  sect  68,  which  makes  no  provision  as  to 
the  costs  of  the  inquiry,  yet  that  section,  by  reference,  embodies  into  itself  sect  51, 
which  provides  for  giving  the  claimant  the  costs  of  the  inquiry  where  the  jury  assess  a 
largcfr  sum  for  compensation  than  the  sum  offered  by  the  promoters  of  the  undertaking. 
The  Southeastern  Railway  Co,  v.  Richardson,  ix.  464. 

2.  Land  in  trust  taken  by  railway  company — Costs  of  procuring  new  trustee.    A 


COSTS.  191 

zaflway  company  took  some  copyhold  land,  which  had  been  vested  in  a  tnistcei  who 
had  died  leaving  an  in&nt  heir.  A  new  trustee  and  tenant  having  been  procured  in 
onler  to  make  the  conveyance,  it  was  held,  that  the  costs  of  procuring  him  were  not  to  be 
aUowed  as  against  the  company.     The  South  W(Ues  Co,,  in  re,  vii.  48. 

3.  Jury  summoned  to  assess  damages  against  railway  company.  AVhere  a  jury  has 
been  summoned  by  a  railway  company,  in  compliance  with  a  notice  from  the  claimant 
of  compensation  for  land  taken  by  the  company,  if  the  verdict  of  the  jury  is  for  a 
greater  sum  than  that  previously  offered  by  the  company,  then  the  claumant  is 
entitled  to  his  costs  of  such  inquiry.  Richardson  v.  The  Southeastern  Railway  Co.  v. 
421. 

4.  Petition  under  Lands  Clauses  Consolidation  Act  in  general.  Where  one  of 
aevend  persons  entitled  to  the  proceeds  of  an  estate  directed  to  be  sold,  petitions  under 
the  Lands  Clauses  Consolidation  Act,  and  serves  the  other  persons,  it  is  not  of  course 
that  the  company  should  pay  the  costs  of  such  respondents.  Melling  v.  Bird^  xvil. 
130. 

5.  Second  reinvestment  of  part  of  purchase-money — Abortive  attempt.  The  costs  of 
a  second  reinvestment  of  a  part  of  the  purchase-money  paid  into  court  by  a  railway 
eompany,  being  a  matter  in  the  discretion  of  the  court,  will  be  ordered  to  be  paid  by 
the  company,  where  nothing  appears  unreasonable  in  the  circumstance  of  the  invcst- 
aent  b^g  made  by  piecemeal.  And  a  bona  fide,  but  abortive,  attempt  to  reinvest  a 
part  of  the  money  ought  also  to  be  paid  by  the  company.  In  re  Woolley*s  Estate, 
xzL  77. 

$.  Voluntary  agreement  respecting  costs.  When  a  railway  company  has  paid  money 
mto  court,  and  the  person  whose  lands  were  taken,  wishes  to  reinvest  the  money,  tho 
company  cannot  be  called  on  to  pay  such  costs  as  by  a  voluntary  agreement  on  the 
part  of  the  person  so  investing  were  to  be  paid  by  him.  Ex  parte  Incumbent  of 
Ckvrch  o/JIsager,  xxiii.  532. 

7.  Costs  o/ investment  of  purchase-money.  A  railway  company  is  liable  to  pay  the 
costs  of  the  investment  of  the  purchase-money  of  the  land  of  a  charitable  institution 
taken  for  their  railway.     Eton  College,  ex  parte,  i.  51. 

8.  Metropolitan  Improvement  Acts — Costs  occasioned  to  tenant  for  life.  Under  the 
Metropolitan  Improvement  Act,  3  &  4  Vict.  c.87,s.  49,  authorizing  the  court  to  order 
the  expenses  of  all  purchases  made  in  pursuance  of  the  act  to  be  paid  by  the  com- 
misBioners  of  woods  and  forests,  the  court  declined  to  make  an  order  for  payment, 
either  by  the  commissioners,  or  out  of  the  corpus  of  the  compensation-money  paid  in 
under  the  act,  of  the  costs  occasioned  to  a  tenant  for  life  of  settled  estates  purchased 
under  the  act,  by  making  out  her  title  or  otherwise,  in  consequence  of  the  land  being 
taken.    In  re  Strachan*s  Estate,  iv.  145. 

9.  Application  respecting  purchase-money  paid  into  court.  Costs  of  an  abortive 
iqyplication  and  reference,  with  regard  to  the  appropriation  of  purchase-money  paid 
into  court  by  a  railway  company,  under  the  Lands  Clauses  Consolidation  Act,  ordered 
to  come  ont  of  the  fund.    Stevens,  ex  parte,  ii.  152. 

10.  Payment  of  brokerage.  Upon  a  petition  for  an  investment  of  money  paid  into 
eooit  by  a  railway  company  for  the  purchase  of  settled  land,  brokerage  charged  by 
^  accoontant-general  was  ordered  to  be  paid  by  the  petitioner,  and  allowed  to  her 
in  her  coats  against  the  company.    In  re  Braithwaite's  Trusts,  xxi.  20. 

11.  As  to  other  cases  of  costs  where  a  railway  company  has  paid  into  court  the 
purchase-money  for  land  taken,  see  In  re  The  Buckinghamshire  Railway  Co.  i.  99 ;  In 
n  Walker,  il  91 ;  Railston,  ex  parte,  viL  293 ;  Tookey's  Trusts,  xiii.  44 ;  Ex  parte  The 
Twxt  of  Creech  St.  Michael,  xiiL  132 ;  In  re  The  Southampton,  Sfc.  Railway  Co.  xix. 
Sn.   See,  also,  Compkksation  and  Railways. 
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XXI.  In  Winding  up  Cases. 

1.  Official  manager.  Proceedings  were  taken  in  the  Master's  office  by  the  official 
manager,  upon  which  he  obtained  the  order  of  the  Master  for  the  production  of  an 
account  of  certain  payments.  The  parties  ordered  to  produce  this  account  appealed, 
and  the  court  discharged  the  order.  Held,  that  the  proceedings  being,  in  the  opinioa 
of  the  court  of  appeal,  improper,  the  official  manager  must  pay  the  costs  before  the 
Master,  but  that  the  costs  of  supporting  the  order  of  the  Master,  in  the  court  of 
appeal,  must  be  [)aid  out  of  the  estate ;  the  former  being  without  prejudice  to  any 
order  the  Master  might  make  as  to  indemnity  out  of  the  estate.  Woolmer,  ex  parU^ 
XTii.  483. 

2.  Where  a  suit,  originally  commenced  by  one  on  behalf  of  the  other  shareholder! 
and  scripholders  of  an  abortive  railway  company,  (except  the  defendants,)  and  aflerwardf 
ordered  by  the  Master  to  be  prosecuted  by  the  official  manager,  under  the  Winding- 
up  Act,  was,  upon  the  hearing,  dismissed,  on  the  ground  that  it  had  been  improperly 
mstitutcd,  and  ought  not  to  have  been  adopted  by  the  official  manager,  it  was  held^ 
that  the  court  had  jurisdiction  to  direct  the  costs  to  be  paid  personally  by  the  official 
manager,  and  that  the  words  of  the  order  *^  dismiss  the  bill  with  costs,  to  be  paid  by 
W.  T.,  the  official  manager,"  were  sufficient  to  support  a  subpoena  and  attachment  for 
costs  against  W.  T.  personally.  The  Official  Manager  of  the  Grand  Tnmk  RaUwa§ 
Co.  y.  Brodie,  xvii.  283  and  158. 

3.  Lands  Clauses  Consolidation  Act — Arbitration — Promoters  of  undertaking.  1£ 
an  undivided  claim-  to  compensation  by  a  landowner,  referred  to  arbitration  under 
the  Lands  Clauses  Consolidation  Act,  be  wholly  disallowed  by  the  administrators,  the 
promoters  of  the  undertaking,  to  whom  such  claim  was  sent,  although  they  made  no 
offer  in  respect  of  such  claim,  are  not,  of  necessity,  by  sect  34  of  the  act,  to  bear  aU 
the  costs  of  the  arbitration,  and  the  costs  incident  thereto.  Neither  are  they,  under 
the  like  circumstances,  to  bear  the  like  costs,  the  consequence  .of  distinct  claims 
mmilarly  disallowed,  though  such  chums  were  joined  with  others  which  are  allowed. 
Regina  v.  Byrom,  xi.  433. 

See,  also,  Ex  parte  James,  iii.  218 ;  Ex  parte  Robertson,  iv.  38 ;  Ex  parte  Bagge, 
iv.  72 ;  Ex  parte  Crosfeld,  iv.  125  ;  Ex  parte  Upfill,  iv.  128 ;  Ex  parte  Besley,  iv.  149 ; 
Hunter's  case,  iv.  164;  Cooper's  case,  v.  1;  Ex  parte  Walker,  y\,  51;  Brighfs  case^ 
vii.  133;  Ex  parte  Woolmer,  viii.  128;  Ex  parte  SlaUery,  viii.  133;  Ex  parte  Gag, 
viii.  173 ;  Conway's  case,  viii.  250;  Ex  parte  Cropper,  x.  29;  Ex  parte  Gay,  x.  34; 
Manwaring*s  case,  x.  109  ;  Ex  parte  Straffan's  Executors,  x.  275  ;  Ex  parte  Croxton^ 
3U.  227;  Ex  parte  Greenshields,  xi.  240;  Ex  parte  Chepstow,  Sfc.  xi.  281;  Roberts 
case,  xiii.  7  ;  Ex  parte  Wryghte,  xiii.  182;  Ex  parte  Talbot,  xiii.  205;  Ex  parte  Wool' 
mer,  xiii.  236  ;  Ex  parte  Crosfeld,  xiii.  284. 

XXII.  Attorneys*  and  Solicitors^  BiUs  of  Costs  ;  their  Liabilitg  to  pay  Oosii. 

1.  Attorney  acting  for  several  plaintiffs.  If  the  same  attorney  is  employed  by  dif^ 
ferent  plain tifi's  to  bring  separate  actions  against  the  same  defendant  for  similar  in-- 
juries  received  from  the  same  cause,  he  is  entitled  to  full  costs ;  and  the  Master  has 
no  rif^ht  to  give  costs  for  one  brief  as  a  brief,  and  the  others  as  draft  briefs,  thou^  dis 
briefs  are  to  a  certain  extent  similar,  unless  the  actions  were  consolidated.  Much- 
lone  V.  Whitehead,  xxiv.  601. 

2.  Solicitor  acting  for  several  defendants.  Where  the  bill  of  costs  of  a  solicitor,  who 
is  separately  retained  by  several  defendants  to  a  suit,  is  taxed  on  the  applicadon  of 
one  of  them,  only  a  proportionate  part  of  the  charges  for  proceedings  common  to  all 
such  defendants  wiU  be  allowed,  as  against  such  one  defendant,  though  such  chaiget 
have  not  been  increased  by  the  proceedings  having  been  taken  on  behalf  of  serend 
defendants  at  once.    Re  Colquhoun,  xxiiL,  527. 
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9.  Appearances.  The  solicitor  is  entitled  to  6«.  8/f.  for  every  three  defendants, 
though  the  appearances  are  all  entered  on  the  same  day,  and  whether  proceeding  be 
hj  bill  or  summons.    Afonntt  v.  Walton,  xxvii.  400. 

4,  Name  of  court  not  stated  in  hill — Bill  "defective  in  part.  Where  an  attorney's 
bill  of  costs,  delivered  under  the  6  &  7  Vict  c.  73,  s.  37,  contains  items  applicable  to 
proceedings  in  the  superior  courts  of  law,  but  does  not  contain  any  statement  from 
which  it  can  be  inferred  in  which  of  those  courts  the  business  was  transacted,  the  bill 
is  to  be  presnmcd  to  be  a  compliance  with  that  act,  unless  the  party  charged  thereby 
proves  that  any  further  information  was  practically  required  for  the  purpose  of  tax»- 
tk>n,  or  shows  that  the  name  of  the  court  in  which  the  business  was  done  would  have 
been  of  use  to  him.  The  reason  for  requiring  the  name  of  the  court  to  be  stated, 
which  prevailed  under  the  2  Geo.  III.  c.  28,  does  not  exist  since  the  6  &  7  Vict  c.  73, 
ind  nnce  the  scale  of  allowances  has  become  uniform  in  all  the  superior  courts  of 
kw.  Semlfle,  that  a  bill  of  costs  which  is  defective  as  to  part  of  the  items  contained 
11  it,  may  be  good  as  to  the  residue,  so  as  to  entitle  the  attorney  to  recover  the 
■uont  as  to  which  a  sufficient  bill  of  costs  has  been  delivered.  Cooke  v.  Gillardf 
svl  188. 

5.  Right  to  tax  after  Judgment  in  action  for  costs.  After  final  judgment,  signed  by 
•a  attorney  and  solicitor,  in  an  action  upon  his  bills  of  costs,  there  can  be  no  reference 
iir  taxation,  under  stat  6  &  7  Vict  c.  78,  except  under  special  circumstances 
ilthoogh  there  has  been  no  verdict  nor  writ  of  inquiry  executed  in  the  action.  Semble, 
per  Lord  Cranworth,  L.  J.,  that  after  the  question  of  taxation  of  a  solicitor's  bill  of 
Msli  has  been  adjudicated  upon  in  an  action,  a  special  petition  to  the  court  of  chan- 
cery to  tax  the  costs,  under  the  stat.  6  &  7  Vict  c.  78,  s.  37,  cannot  be  entertained. 
And  setnUcy  per  eundeniy  that,  after  judgment  in  an  action  for  costs,  the  special  juris- 
drtion  to  direct  taxation,  given  by  stat  6  &  7  Yict  c.  73,  is  gone.  In  re  Bernard, 
IV.  298. 

•.  Fees  of  arbitrator's  attorney.    Where  a  separate  charge  is  made  for  an  attorney's 
ftees  for  putting  an  award  in  proper  form,  &c.,  and  the  arbitrator  has  charged  a  suffi 
dent  som  for  the  award,  the  attorney's  bill  is  not  to  be  included  in  the  taxable  costs. 
G^Hovoag  t.  Keyworth,  xxvi.  360. 

7.  Contract  to  divide  profits  of  business  introduced  by  writer  to  Signet  to  a  solicitor. 
J.  F.,  a  writer  to  the  Signet  in  Edinburgh,  employed  P.,  a  solicitor,  as  his  agent  in 
LondoDy  and  introduced  to  him  business  of  some  importance,  which  a  client  of  his  had 
in  England.  P.,  by  a  letter  promised  to  allow  J.  F.  one  half  of  the  profits  of  all  such 
bnanesB,  so  long  as  he  should  retain  the  same,  directly  or  indirectly.  Upon  the  dis- 
eorery  of  this  by  the  client,  who  had  obtained  an  order  for  the  taxation  of  P.'s  bills  of 
costs,  he  presented  a  petition,  asking  that  the  taxing  master  might  disallow  all  such 
diare  of  the  charges  as  P.  had  promised  to  pay  to  J.  F.  Held,  that  if  the  agreement 
ms  illegal,  it  could  not  be  enforced  by  J.  F.,  that  the  22  Greo.  11.  c.  46,  s.  11,  being  a 
penal  act,  mutt  be  construed  strictly ;  that  the  business  having  been  done,  the  solicitor 
ivn  entitled  to  payment,  and  that  the  client  could  not  avail  himself  of  the  letters  to 
refuse  payment,  or  insist  upon  deducting  from  the  bills  of  costs  what  P.  had  promised 
to  allow  to  J.  F.,  htid  that  the  production  of  the  documents  relating  to  the  bills  of  costs 
oaght  to  be  left  to  the  discretion  of  the  taxing  master ;  and  the  petition  was  dismissed 
viUi  costs.     Gordon  v.  Dalzell,  ix.  154.  # 

8.  Secwriiy  given  to  solicitor,  claim  to  enforce.  A  married  woman  gave  her  solicitors 
a  written  paper,  charging  her  separate  estate  with  former  and  future  bills  of  costs 
iaenrred  in  respect  of  her  separate  estate.  She  afterwards  discharged  them,  and  upon 
W  applying  that  they  might  deliver  their  bills,  she  was  opposed  and  ordered  to  give 
futher  security  for  payment  of  what  should  be  found  due  ob  taxation.  Upon  delivery 
tf  one  of  the  bills,  she  olitained  an  order  to  tax  it,  but  before  the  amount  was  ascer- 
<Md  the  aolidton  filed  a  daim  to  enforce  generally  the  secority  she  had  ^ven  to 
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them.    Held,  that  the  claim  must  be  dismissed,  and  that  it  could  not  be  retained  until 
the  amount  of  the  costs  was  ascertained.     Waugh  v.  Waddellj  xix.  429. 

9.  What  is  payment  of  bill — Security  far — Taxation,  A  solicitor  delivered  his  bill 
to  his  client,  and  by  letter  informed  him  ihat  payment  might  be  postponed  if  taxation 
were  intended;  the  client  gave  the  solicitor  security  for  the  bill,  but  no  money  was 
paid  in  respect  of  it  Held,  that  this  was  payment  within  the  meaning  of  the  4l8t 
section  of  the  6  &  7  Vict  c.  73,  (the  Attorneys  and  Solicitors  Act)  The  client  joined 
in  the  transfer  of  the  security  so  given,  and  in  the  commencement  of  other  matters 
employed  the  same  solicitor,  and  in  their  completion  employed  another  solicitor,  and 
paid  the  record  bUl  of  costs.  Held,  that  these  were  not  special  circiunstances  to 
justify  the  taxation  of  the  bill  of  costs.  Unless  the  overcharge  amount  to  fraud,  the 
court  will  not  refer  bills  of  costs  for  taxation  after  payment  Ex  parte  Turner,  xxvii. 
555. 

10.  Lien  of  solicitor  for  costs  in  a  suit  instituted  by  an  infant's  next  friend.  Where  a 
suit  instituted  on  behalf  of  an  infant  by  his  next  friend,  is  repudiated  before  the  hear- 
ing by  the  in£mt,  on  his  attaining  his  majority,  the  repudiation  has  relation  to  the 
commencement  of  the  suit,  and  deeds  depoated  in  court  for  inspection,  by  an  order  in 
the  suit,  will  be  ordered  to  be  returned  to  the  party  by  whom  they  were  deposited, 
notwithstanding  the  existence  of  a  claim  of  lien  for  costs  incurred  for  the  infant 
plidntiff  in  the  suit,  put  in  by  the  next  friend  and  his  solicitor.  Dunn  v.  Dunn,  xxxl 
212. 

11.  Set-off  of  costs — Lien  of  solicitor.  A,  in  an  action,  became  entitled  to  recover 
costs  from  B,  and  in  a  suit  respecting  the  same  matters,  he  became  liable  to  pay  costs 
to  fi.  A  being  unable  to  obtain  payment  asked  by  petition  that  the  costs  might  be  set 
off*,  but  the  application  was  refused,  on  the  ground  that  it  would  interfere  with  the 
solicitor's  lien.     Colletl  v.  Preston,  xxi.  546. 

12.  Money  due  from,  to  client,  A  sum  of  money  having  on  taxation  been  found  doe 
from  a  solicitor  to  his  client,  the  solicitor  was  ordered  to  pay  the  costs  of  the  applica- 
tion for  the  second  order  for  payment    In  re  Bainbrigge,  xi.  837. 

13.  Upon  amotion,  after  taxation,  for  an  order  on  a  solicitor  to  pay  the  amount 
found  duo  from  him,  he  was  also  ordered  to  pay  the  costs  of  the  application.  Bavfi' 
bridge,  in  re,  vii.  166. 

14.  Affidauii  of  and  against  solicitor  as  to  authority  to  file  claim.  Where  there  is  a 
conflict  as  to  the  authority  to  file  a  claim,  between  the  solicitor  and  the  client,  without 
further  evidence,  weight  must  be  given  to  the  affidavit  against,  rather  than  to  the 
affidavit  of  the  solicitor,  in  determining  the  liability  for  costs.  Crossley  ▼.  Crowtker^ 
xii.  245. 

15.  Motion  on  behalf  of  married  woman — No  next  friend  named.  Where  a  motion  b 
made  on  behalf  of  a  married  woman,  without  a  next  friend  being  named,  the  court  has 
jurisdiction  to  make  the  solicitor  who  gave  the  instructions  for  the  motion  pay  the 
costs  of  it    Pearse  v.  CoU,  x.  69. 

16.  Change  of  solicitor — Order  for  payment  of  costs — Set-off.  By  an  order  of  the 
court,  the  costs  to  be  incurred  by  a  married  woman  suing  by  her  next  friend  in  a 
future  proceeding,  were  ordered  to  be  paid  to  A  B,  her  soUcitor.  '  Pending  the  prc^ 
ceedings,  A  B  was  discharged,  and  C  D  appointed  solicitor.  A  B  received  the  whole 
costs.  Held,^a,t  the  court  had  jurisdiction,  on  petition,  to  order  A  B  to  pay  over  to 
C  D  his  share  of^such  costs ;  and,  secondly,  that  A  B  could  not  set  off*,  as  against  the 
amount,  a  debt  due  to  him  fix>m  the  next  friend.  Bailey  and  Hope,  ex  parte^  viL 
203. 

17.  Appeal  from  adjudication,  A  bankrupt  appealed  from  the  at^udication,  and 
the  court  gave  leave  to  try  the  question  in  an  action,  upon  the  undertaking  of  the 
solicitor  to  abide  the  order  of  this  court  as  to  costs;  adjudication  being  sustained, the 
appeal  was  dismissed,  solicitors  to  pay  costs.    Ex  parte  Castelli,  xxvii.  834. 

18.  Soliciior  continuing  to  conduct  suit  after  selling  business — Taxation  under  special 
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drcunutanees.  A  solicitor  who  sold  his  business,  bnt  who  continued  to  conduct  a  suit 
in  chancery  in  the  office  as  the  agent  of  one  of  the  plaintiffs,  independently  of  the 
folicitor  who  had  purchased  the  business,  will  not  bo  allowed  to  deny  his  agency,  or  to 
strike  frooi  the  bills  of  costs  of  such  solicitor  the  costs  of  proceedings  which  had  been 
incurred  by  a  mistake  made  in  conducting  the  cause ;  and  a  petition  for  the  taxation 
of  the  Hlls  of  costs  under  special  circumstances  was.  dismissed  with  costs.  In  re  Gedye^ 
tL  58. 

19.  Suit  hy  wife  against  husband — Additional  articles  brought  in.  In  a  suit  against 
the  husband,  the  wife  returned  to  cohabitation  after  the  cause  was  set  down  for  hearing, 
bat  the  cause  was  not  dismissed.  The  proctor  corrected  his  bills  for  costs,  and  subse- 
^ently  the  wife,  on  alleged  fresh  misconduct  of  the  husband,  agiun  left  him,  and 
instructed  her  proctor  to  bring  in  additional  articles  pleading  such  misconduct  Ileldy 
that  the  proctor  was  entitled  to  have  the  bill  taxed,  and  the  additional  articles  might 
be  brought  in.    Hampden  v.  Hampden^  ii.  597. 

20.  Improperly  indorsing  a  writ  with  interest.  Where  a  party  not  entitled  to  interest 
Bakes  a  claim  for  it  by  special  indorsement  to  gain  an  improper  advantage,  a  judgment 
in  his  ikvor  will  be  set  aside,  and  the  attorney  making  such  indorsement  will  be  com- 
pelled to  pay  the  costs.    Rodway  v.  Lucas ^  xxix.  898. 

Jl.  Mistake  as  to  time  of  trial — Attorney's  affidavit  and  new  trial  on  his  paying  costs. 
A  cause  was  set  down  for  trial  at  the  first  sittings  in  the  term,  and  no  one  appearing 
for  the  defendant,  a  verdict  was  entered  for  the  plaintiff.  Upon  affidavit  by  the 
defendant's  attorney,  that  he  was  under  the  impression  that  the  cause  would  be 
tried  at  the  second  sittings,  and  had  so  entered  it  in  his  note-book,  a  rule  for  a 
new  trial  was  granted  on  payment  of  costs  by  the  attorney.  Neave  v.  MUns,  xxix. 
S06. 

22.  Order  for  taxation  after  previous  order  charging  the  attorney.  An  order  for 
the  taxation  and  payment  of  an  attorney'/  bill  (afler  a  previous  order  to  charge 
die  attorney,)  cannot  be  made  upon  an  ex  parte  application.  Gillow  v.  Rider, 
XZX.58S. 

XXin.   Trustees  ;  their  Rights  and  Liahilities,  as  to  Costs. 

1.  J?d!f  of  court  of  chancery  respecting.  The  rule  of  the  court  of  chancery  is,  that 
a  trustee  ought  to  be  indemnified  personally  against  all  the  costs  of  what  is  done  by 
bim  for  the  cestui  que  trust  who  appointed  him  a  trustee.  Dyke  v.  Rendally  xiii. 
404. 

2.  Costs  against  trustees — Money  lent  on  technically  insufficient  security.  Trustees 
had  lent  money  on  a  technically  insufficient  security.  In  the  Master's  office,  they 
entered  into  evidence  to  prove  its  sufficiency,  but  failed ;  and  they  afterwards  pre- 
sented a  petition  for  calling  in  and  investing  the  money.  This  was  done,  and  no  loss 
occurred.  Held,  that  the  trustees  were  entitled  to  their  costs  of  both  proceedings. 
Uoyds  Y.  Royds,  viL  251. 

S.  Suit  to  have  trust  fund  replaced  in  proper  state  of  investment — Parties  in  remainder. 
Where  a  trustee,  at  the  request  of  the  cestui  que  trusty  a  married  woman,  and  tenant  for 
fife  of  the  fund  for  her  separate  use,  sold  out  the  trust  fund,  and  invested  it  on  an 
improper  security,  it  was  heldy  in  a  suit  by  such  tenant  for  life  against  the  trustees,  to 
bate  the  trust  fund  replaced  in  a  proper  stato  of  investment,  that  no  costs  ought  to  be 
^Ten  as  between  the  plaintiff  and  the  defendant,  on  either  nde.  Also,  that  the  costs 
of  the  parties  entitled  in  remainder  were  to  be  paid  by  the  plaintiff.  Mant  v.  Leith^ 
X.12S. 

4.  Trustee  Relief  Act — Executors — Payment  into  court.  Executors,  being  informed 
to  a  bill  was  about  to  be  filed  against  them  by  a  person  entitled  to  a  share  of  residue, 
dwging  them  with  breaches  of  trust,  paid  a  sum  of  money  into  court,  under  the 
hatee  Belief  Act,  as  the  share  of  that  person.    The  bill  was  afterwards  filed,  and  on 
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an  application  for  payment  out  of  court  by  the  person  entitled,  the  trustees  were  net 
allowed  their  costs.    In  r^  Waring,  xii.  S51. 

5.  Solicitor  trustees  only  entitled  to  costs  out  of  pocket.  A  solicitor  trustee,  though  he 
has  acted  as  trustee  out  of  court  in  the  administration  of  the  trust  estate,  at  the 
request  of  his  co-trustee  ;  and  though  in  a  suit  against  him  by  his  co-trastec  his  partner 
has  conducted  the  defence,  whether  beneficially  for  all  parties  or  not,  is  only  entitled 
to  costs  out  of  pocket  Broughton  v.  Broughton,  xxxi.  587 ;  Lyon  V^  Baker,  xix.  818 ; 
Lincoln  v.  Winsor,  v.  280. 

6.  Trustee  seeking  aid  of  court  to  be  discharged,  A  trustee  desiring  to  be  discharged 
fh)m  his  trust,  without  any  changes  as  to  the  position  of  the  trust  property,  or  the 
persons  with  whom  he  was  associated,  and  seeking  the  Vud  of  the  court  for  that  pur- 
pose, will  not  be  allowed  any  costs,  but  will  not  be  compelled  to  pay  any.  Porter  y. 
WattSy  ix.  161. 

7.  Breach  of  trust  and  costs  of  suit,  charging  for.  In  chaiging  trustees  for  breachef 
of  trust,  and  the  costs  of.  suit,  it  is  immaterial  how  the  trust  was  created,  and  whether 
for  valuable  consideration  or  by  the  Toluntary  gift  of  the  trustees  themselves. 
Drosier  v.  Brereton,  xix.  276. 

8.  Generally,  where  trustees  are  guilty  of  a  breach  of  tmst,  they  must  pay  the  costs 
of  a  suit  to  repair  it    Byrne  v.  Norcott,  xviL  495. 

9.  Refusal  by  trustee  to  reconvey  trust  property.  A  trustee  cannot  refuse  to  reconvey 
trust  property  merely  because  the  cestui  que  trust  declines  to  apologize  for  an  alleged 
imputation  on  the  trustee ;  and  if  a  suit  for  a  reconveyance  of  the  property  is  occa- 
sioned by  such  refusal  and  upon  such  grounds,  the  trustee  will  be  saddled  with  all  the 
costs.    Moore  v.  Prance,  vii.  17. 

10.  See  also.  In  re  Hodgson's  Settlement,  iv.  182;  Devey  v.  Thornton,  xii.  197  ;  In  re 
Waring,  xii.  351 ;  Lewis  v.  Hillman,  xviii.  84  ;  /n  re  Buckletfs  Trust,  xvii.  9  ;  Carter 
v.  Hind^  xxiii.  614 ;  Boulton  v.  Beard,  xxvii.  421 ;  Crape  v.  The  General  Reversionary 
Investment  Co.  xxvii.  424. 

11.  Matrimonial  suit  adopted  by  wife  on  coming  of  age.  The  guardian  of  a  minor, 
a  married  woman,  in  a  matrimonial  suit,  is  bound  to  exercise  due  caution  before 
instituting  proceedings  against  the  husband,  and  is  not  exempt  fitxn  lialnlity  to  con- 
demnation in  costs  if  the  suit  proves  a  mere  fishing  suit  But  the  wife,  on  coming  of 
age  and  adopting  such  suit,  will  not  be  condemned  in  the  costs  incurred  by  her. 
Brown  v.  Brown,  v.  567. 

1 2.  Liability  of  next  friend  substituted  for  one  who  has  died.  A  next  friend,  substituted 
for  one  who  has  died,  is 'liable  for  all  the  costs  from  the  commencement  of  the  suit, 
and  not  only  for  such  as  have  been  incurred  during  the  time  his  name  has  been  on  the 
record.  Semble,  a  next  friend,  appointed  without  his  own  knowledge,  is  liable,  as 
between  himself  and  the  defendants,  to  all  the  costs  of  the  suit,  and  has  a  remedy 
against  the  soUcitor  who  appointed  him.    Bligh  v.  Tredgett,  viii.  79. 

XXrV.  In  Relation  to  Commissions,  and  Fees  of  Witnesses. 

1.  Commission — When  both  parties  to  bear  expense  of.  A  commission  for  the 
examination  of  witnesses  being  issued,  witnesses  were  examined  under  it,  both  by  the 
plaintiff  and  the  defendant  The  court  held,  that  the  defendant  was  liable  to  pay  his 
proportion  of  the  expenses  of  the  execution  of  the  commission.  Grove  v.  Youngj 
i.  217. 

2.  Omission  to  state  time  and  place  both  in  the  order  and  in  the  commission.  The 
omission  to  state  time  and  place,  both  in  the  order  for  a  commission  to  examine  a 
witness  under  the  1  Will.  IV.  c.  22,  and  in  the  commission  itself,  amounts,  at  most,  to 
no  more  than  an  irregularity.  The  defendant  having  cross-examined  the  witness  at 
the  examination,  and  having  allowed  certain  letters  proved  under  the  commismon  to 
be  put  in  evidence  at  the  trial  without  objection,  was  not  allowed  to  take  advantagB 
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of  the  defect  in  the  proceedings,  so  as  to  deprive  the  plaintiff  of  the  costs  of  such 
commission  allowed  him  upon  taxation.    Hawkins  v.  Baldwin,  iii.  452. 

3.  Fresh  commission  granted  on  patfment  of  costs  of  former  one.  Where  a  former 
commission  to  an  £nglish  commissioner  became  abortive  by  reason  of  the  witness,  in 
accordance  with  the  foreign  law,  refusing  to  be  examined  except  by  a  judge  of  the 
foretgn  court,  the  court  granted  a  fresh  commission  to  the  judges  of  that  court,  upon 
payment  of  the  costs  of  the  first  one.    Lumley  v.  Gye,  xxii.  367. 

4.  Costs  of  search  for  documents.  At  the  trial  much  old  documentary  evidence 
was  adduced  by  the  defendants,  and  they  obtained  the  verdict  A  new  trial  was  sub- 
sequently granted  for  the  improper  reception  of  one  of  these  documents,  and  a  fresh 
notice  of  trial  was  then  given  by  the  plaintiff;  but  before  the  trial  he  discontinued  the 
action.  Held,  that  the  defendants  were  entitled  to  the  costs  of  the  search  for  all  the 
documents  properly  admitted  at  the  trial,  and  also  of  the  briefs  then  used ;  and  that 
the  search,  having  been  made  by  an  officer  of  the  crown,  did  not  alter  the  right  to  the 
costs  of  such  search.    Daniel  v.  Wilkin,  xvi.  526. 

5.  Costs  of  plaintiff  as  witness — Pleas  of  never  indebted,  set-off,  payment,  and  pay^ 
9€rd  into  courL  To  debt  for  work  and  labor  the  defendant  pleaded,  except  as  to  59/., 
Bever  indebted,  set-off,  and  payment,  and  as  to  592.,  payment  into  court  The  cause 
WIS  referred,  and  the  plaintiff  gave  evidence  before  the  arbitrator,  who  found  the  first 
ma»  for  him,  and  the  other  two  for  the  defendant  Held,  that  the  plaintiff  was  not 
entided  to  his  costs  as  a  witness,  unless  called  to  give  evidence  exclusively  applicable 
to  the  first  issue,  and  that  evidence  that  a  larger  debt  ever  existed  than  was  covered 
bf  die  picas  of  payment  and  set-off,  was  not  exclusively  applicable  to  the  first  issue. 
Clothier  v.  Gann,  xvi.  460. 

€.  Costs  of  party  to  action  attending  as  witness.  The  simple  fact  of  a  successful 
psrty  to  an  action  being  examined  as  a  witness  is  not  sufficient  to  entitle  him  to  recover 
Ik  expenses  as  a  witness  agunst  the  opposite  party,  and  if  it  appear  that  his  attend- 
ance was  unnecessary,  or  for  the  purpose  of  superintending  the  conduct  of  the  cause, 
Rich  costs  will  not  be  allowed.  A  plaintiff  whose  evidence  is  necessary  in  his  own  case, 
may  be  allowed  the  costs  of  his  maintenance  in  awaiting  an  action  in  which  he  is  suc- 
cessful.   Howes  Y.  Barber,  x.  465. 

7.  Maintenance  of  plaintiff,  a  seafaring  man.  In  an  action  by  a  seafaring  man,  for 
wimigful  dismissal  from  the  service  of  a  steam-packet  company,  plaintiff  having 
obtained  a  verdict,  a  rule  nisi  for  a  new  trial  obtained  by  defendants,  was,  after  argu- 
ment, discharged.  On  taxation  of  costs,  the  Master  allowed  plaintiff  maintenance 
from  the  time  of  granting  the  rule  to  the  time  of  discharging  it,  on  the  ground  that 
plaintiff  was  a  necessary  witness,  and  that  ho  could  not  be  ready  to  give  evidence  on 
the  second  trial,  unless  he  had  remained  in  London,  and  that  he  had  no  means  of 
etming  his  subsistence  in  London.  The  court,  under  the  peculiar  circumstances  of 
the  case,  declined  to  disturb  the  conclusion  of  the  Master,  but  held,  that,  as  a  general 
rale,  such  costs  ought  not  to  be  allowed.  Dowdell  v.  The  Royal  Australian  Mail 
Steam  Navigation  Co.  lucvi.  197.    See  also,  Ansett  v.  Marshall,  xvi.  224. 

8.  Costs  of  witness  arriving  after  cause  referred  to  arbitration.  If  a  witness  does 
not  arrive  at  an  assize  town  until  after  the  cause  for  which  he  has  been  subpoenaed 
ks  been  referred  to  arbitration,  his  expenses  will  not  be  allowed  as  costs  in  the  cause. 
If  he  attends  at  the  reference,  his  expenses  will  be  costs  of  the  reference,  and  of  the 
ibe  cause.  The  court  allowed  witnesses  who  came  from  a  distance  their  expenses  of 
one  day  to  come  to,  and  of  one  day  to  return  from,  the  assize  town.  Fryer  v.  Sturt, 
XIX.  441. 

f .  Expenses  of  witnesses  employed  to  seek  defendant.  The  expenses  of  witnesses 
employed  by  the  plttntiff  to  seek  for  the  defendant,  in  order  to  identify  him  as  the 
pirty  who  had  committed  the  wrong  of  which  the  plaintiff  complains  in  an  action  on 
ibe  ease,  cannot  be  allowed  as  costs  of  the  cause  for  the  plaintiff  after  verdict  in  his 
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favor,  as  they  are  not  costs  mcidental  to  the  trial,  but  merely  expenses  of  qualifying 
the  witnesses  to  give  evidence.     Small  v.  Batho,  x.  464. 

10.  Fees  to  witnesses  for  travel.  Under  the  directions  to  taxing  officers  of  Hil. 
Yac.  4  Will.  IV.,  the  allowance  to  witnesses  for  travelling  is  to  be  the  expenses  actually 
paid,  not  exceeding  Is.  per  mile,  unless  under  special  circumstances.  Heldf  that  the 
Masters  are  bound  to  allow  only  what  has  been  reasonably  expended  by  the  witnesses, 
not  exceeding  l5.  a  mile,  and  that  they  cannot  look  to  what  has  been  paid  by  the  par^ 
to  the  witnesses  for  their  travelling  expenses.    Hunter  v.  Liddelly  iii.  454. 

11.  Costs  for  attendance  of  witness  in  an  arbitration,  SembU^^  party  is  not  en- 
titled to  cost^  for  the  attendance  of  a  witness  in  an  arbitration  after  he  has  been 
examined  and  cross-examined,  provided  he  is  not  recalled,  and  was  easily  accessible 
if  it  had  been  desired  to  recall  him.     Way  v.  Hennettj  xxv.  407. 

12.  Expenses  of  witness  rejected  at  trial.  On  taxation  of  costs,  it  is  a  general  mle 
to  disallow  the  expenses  of  a  witness  rejected  by  the  judge  at  the  trial,  as  between 
party  and  party.  The  same  rule  applies  to  a  witness  rejected  by  an  arbitrator.  The 
materiality  of  a  witness  isprimd  facie  a  question  for  the  Master  in  taxing  costs,  but 
the  court  may  review  it     Galloway  v.  Keytoorth,  xxvi.  S60. 

18.  Costs  of  cross-examininff — Expenses  of  preparing  witnesses  to  give  evidence* 
Assumpsit  for  making  surveys  and  plans  for  a  railway.  Pleas,  general  issue  and  pay- 
ment On  the  trial  the  cause  was  referred.  The  plaintiff  relied  on  the  evidence  of 
H.,  to  prove  that  the  plans  and  surveys  were  correct  The  defendant  sent  engineers 
to  examine  the  ground,  and  call  them  as  his  witnesses,  to  prove  that  the  work  was 
badly  done.  The  arbitrator  found  for  the  plaintiff  on  the  first,  and  for  the  defendant 
on  the  second  issue.  The  Master  disallowed  the  defendant  the  costs  of  cross-examining 
H.,  and  the  costs  of  the  journeys  and  surveys  of  his  engineers,  though  he  allowed  the 
CQ^  of  their  attendance  before  the  arbitrator.  Heldy  that  the  Master  was  right  in 
both  points,  with  regard  to  H.,  as  his  evidence  related  only  to  the  first  issue,  and  with 
regard  to  the  cost  of  the  engineers,  that  expenses  of  preparing  witnesses  to  give 
evidence  are  not  costs  of  litigation  chargeable  to  the  losing  party.  Oravatt  t.  AUwood^ 
X.  404. 

14.  Attachment  against  witness  for  disobedience  to  svhpcsna*  Upon  discharging  a 
rule  nisi  for  an  attachment  against  a  witness  for  disobedience  to  a  subpoena,  a  copy  of 
which  had  been  tendered  to  him  inclosed  in  an  envelope,  the  court  refused  to  allow 
the  costs  of  showing  cause,  though  the  witness  swore  that  the  original  writ  of  snb- 
poena  was  not  shown,  or  the  nature  of  the  document  explained  to  him  at  the  time  of 
the  alleged  service,  there  appearing  to  have  been  some  "  approximation "  to  the 
offence  imputed  to  the  witness.    Marshall  v.  The  York^  jrc.  Railway  Co.  xviii.  500. 

15.  As  to  payment  of  expenses  of  foreign  commission  out  of  testator's  property,  tee 
Heath  Y.  Chapman^  xiii.  56. 

XXV.  Security  for  Costs,  when  required,  S^, 

1.  Sailor — Affidavit  not  showing  domicU  abroad.  A  sailor  bom  abroad,  having  a 
lodging  in  this  country,  will  not  be  required  to  give  security  for  costs  upon  an  affidavit 
stating,  that  afler  his  wages  were  exhausted  he  would  be  obliged  to  go  to  sea  again, 
but  not  showing  a  domicil  abroad.    Drummond  v.  Tillinghurst,  iii.  477. 

2.  Plaintiff  going  out  of  jurisdiction  pending  suit.  Where  a  plaintiff  goes  out  of 
the  jurisdiction,  pending  a  suit,  for  a  purpose  which  is  likely  to  keep  him  abroad  for 
such  a  length  of  time  that  there  is  no  reasonable  probability  that  he  will  be  forth;- 
coming  when  the  defendant  may  have  to  call  i^pon  him  to  pay  costs,  the  court  will 
direct  him  to  give  security  for  costs.    Blakeney  v.  Dufaur,  xvii.  887. 

8.  Plaintiff  a  foreigner,  but  in  the  country.  Security  for  costs  will  not  bo  required 
from  a  plaintiff  who  is  a  foreigner,  if  he  is  actually  in  this  country.  Tanbi»co  y* 
Paclfico,  xiv.  882. 
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4.  Plaintiff'  residing  out  of  Jurisdiction,  The  plaintiff  was  described  in  the  bill  as 
**  of  Fort  William,  Inverness,  in  the  kingdom  of  Scotland,  but  now  residing  at  8 
Edmund  Place,  Aldersgate  street,  London."  The  defendant's  affidavits  stated  that 
the  plaintiff's  residence  and  business  were  in  Scotland,  and  that  he  had  i*ecently  taken 
furnished  lodgings  in  London,  but  not  for  any  stated  time.  No  affidavit  was  filed  in 
fepiy  to  this  part  of  the  case.  Held,  on  motion  for  that  purpose,  that  the  plaintiff 
must  give  security  for  costs.    Ainslie  v.  SiniSj  xvii.  8. 

6.  Plaintiff  residing  out  of  Jurisdiction — Affidavit  of  defendant.  The  court  will 
compel  the  plaintiff  to  give  security  for  'costs,  on  an  affidavit  of  the  defendant's  attor- 
ney, stating  that  he  believes  that  the  plaintiff  resides  out  of  the  jurisdiction  of  the 
court,  and  that,  in  a  letter  relating  to  the  subject-matter  of  the  action,  and  purporting 
to  come  from  the  plaintiff,  he  described  himself  as  of  a  place  without  the  jurisdiction. 
Cardweil  v.  Baynes,  xxviii.  164. 

6.  Foreigner  residing  abroad — Proceedings  in  error.  Plaintiff  in  error,  a  foreigner 
lending  abroad,  had  given  security  for  costs  in  the  court  below.  The  court  of 
ftxchequcr  chamber,  after  joinder  in  error,  stayed  proceedings  until  security  was 
pven  for  the  costs  of  the  proceedings  in  error.    Bougleaux  y.  Swayne,  xxvi.  193. 

7.  Plaintiff  resident  abroad  in  service  of  East  India  Company,  A  plaintiff  resident 
abroad^  in  the  civil  service  of  the  East  India  Company,  is  not  exempt  from  the  rule 
requring  security  for  costs.    Plowden  v.  Campbell,  xxvi.  157. 

8.  Plaintiff  a  convicted  felon.  The  plaintiff  being  a  convicted  felon,  undergoing 
li>  sentence  in  prison  in  this  countr}',  is  a  ground  for  requiring  him  to  give  security 
^  the  defendant's  costs.    Barrett  v.  Power,  xxv.  524. 

9.  Insolvent  plaintiff.  The  court  will  require  security  for  costs  to  be  given  by  a 
pbintiff  who  is  insolvent  and  who  sues  not  for  his  own  benefit  but  fot  that  of  the 
penon  to  whom  he  has  assigned  the  debt     Goatley  v.  Emmart,  xxviii.  875. 

10.  Plaintiff  possessed  of  land  toithin  Jurisdiction,  Where  a  plaintiff  seeks  to  bring 
Untelf  within  the  exceptions  to  the  rule  as  to  giving  security  for  costs,  by  showing 
tbat  he  is  possessed  of  land  within  the  jurisdiction  of  the  court,  he  must  also  make  it 
appear  that  such  property  is  available.     Swinburne  t.  Carter,  xxii.  258. 

11.  Appeal  by  husband  against  wife.  In  an  appeal  by  husband  against  wife,  the 
coart  will  not  make  an  order  for  security  for  costs  against  the  husband.  In  re  Belson, 
1U.49. 

12.  Action  by  company  incorporated  to  make  railroad  in  Ireland,  In  an  action 
brought  by  a  company  incorporated  for  making  a  railroad  in  Ireland,  the  court  com- 
pefled  the  plaintiffs  to  give  security  for  costs,  although  it  was  sworn  that  the  company 
had  no  property  in  Ireland,  and  that  the  greatest  part  of  the  shareholders  were  per- 
■MUiently  resident  in  England.     The  Kilkenny  Railway  Co.  v.  Fielden,  ii.  388. 

IS.  Application  to  stay  proceedings  till  security  be  given — Action  in  name  of  bankrupt 
An  application  to  the  court  to  stay  proceedings  in  an  action  in  the  name  of  a  bank- 
iQpt,  for  the  benefit  of  a  third  person,  until  security  be  given  for  costs,  must  be  made 
promptly,  and  the  plaintiff  is  not  to  be  allowed,  before  the  application  is  made,  to  go 
QB  inenrring  costs.    James  v.  Isaac,  xxii.  516. 

14.  BiU  ^  next  friend — Next  friend  in  needy  circumstances.  In  case  of  a  bill  by  s 
fme  covert  by  her  next  friend,  an  objection,  stated  in  the  answer,  that  the  next  friend 
ii  in  needy  circumstances  and  that  security  for  costs  ought  to  be  given,  cannot  be  taken 
It  the  bearing.    Monday  v.  Waghom,  xi.  1. 

15.  Married  woman  plaintiff  by  next  friend.  Security  for  costs  ordered  to  be  given 
in  a  suit  in  which  a  married  woman  was  plaintiff  by  her  next  friend,  the  next  friend 
bting  a  laborer.    Stevens  t.  WUliams,  viL  91. 

16.  New  next  friend.  A  new  next  friend  a£&feme  covert  plaintiff  being  appointed, 
l^vas  ordered,  that  the  fonner  next  friend  should  give  security  for  the  costs  up  to 
tbt  time,  and  the  proceedings  were  stayed  in  the  mean  while.  No  security  having 
km  giTeQ,  an  applicationi  that  In  default  of  the  security  being  completed  within  « 
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given  time,  tbe  bill  should  be  dismissed  with  costs,  was  refused.    Payne  v.  LUde^ 
S39,  and  xxi.  491. 

17.  Action  against  auctioneer  to  recover  deposit — Interpleader,  Where  an  auctioneer, 
against  whom  an  action  was  brought  to  recover  the  deposit  on  a  sale  by  aucdon  of 
real  estate,  upon  the  ground  that  the  vendor's  title  was  defective,  applied  for  an  inter- 
pleader rule,  and  it  appeared  that  the  vendor  had  no  other  property  except  that  of 
which  the  title  was  disputed,  the  court  refused  the  application,  unless  the  defendant 
gave  security  for  costs ;  and  refused  to  allow  the  defendant  his  costs  of  the  application 
out  of  the  deposit    Deller  v.  Prickett^  ii.  232. 

18.  Action  by  married  tooman  as  executrix  without  the  husband's  consent — Stay  of 
proceedings.  An  action  having  been  brought  by  a  married  woman  as  executrix,  in 
whigh  her  husband,  who  was  living  separate  from  her,  was  made  co-plaintifi'  against 
his  will,  the  court  ordered  a  stay  of  proceedings  until  security  was  given  to  the  hus- 
band by  the  attorney  agsunst  the  costs  of  the  action.  Proctor  v.  Brotherton,  xxiv. 
518. 

19.  Bastardy — Duty  of  justice  to  accept  security  for  costSy  when.  By  sect  4  of  7  &  8 
Vict  c.  101,  an  appeal  is  permitted  against  bastardy  orders,  if  notice  of  appeal  is 
given  to  the  mother  within  twenty-four  hours  after  the  adjudication,  and  sufficient 
security  for  the  payment  of  costs  is  offered,  to  the  satisfaction  of  a  justice  of  the 
peace,  vrithin  seven  days.  An  order  having  been  made,  the  putative  father,  within 
seven  days,  attended  before  a  justice  to  give  security  for  costs,  but  it  being  doubtful 
whether  a  valid  notice  of  apped  had  been  given  to  the  mother,  and  the  justice  enter- 
taining an  opinion  against  the  validity  of  the  notice,  refused  to  take  the  security. 
Held,  that  the  justice  was  not  to  decide  upon  the  validity  of  the  notice,  and  that  he 
was  bound  to  take  the  security  for  the  costs  offered,  if  satisfactory.  Regina  v.  Gmner^ 
XXX.  396. 

20.  Removal  of  indictment  by  certiorari — Sureties  in  recognizance.  Upon  removal 
of  an  indictment  by  certiorari  from  the  sessions  to  the  queen's  bench,  the  sureties  in 
the  recognizance  become  bound  as  sureties  for  the  payment  of  the  costs  in  the  event 
of  a  verdict  being  found  for  the  crown,  although  there  are  no  words  to  that  effect  in 
the  conditions  to  the  recognizance.    Regina  v.  Hodgson,  xiv.  45 


XXVL  Taxation  of  Costs, 

1 .  Order  of  course.  An  order  of  course  was  obtained  for  the  ta^Qtd^  of  two  bills 
of  costs.  One  had  been  psud,  and  the  &ct  had  been  suppressed.  The  court  dis- 
charged the  order  altogether.    In  re  Hinton,  xv.  139. 

2.  Petition  by  cestui  que  trust — Party,  A  trustee  is  not  a  proper  party  to  a  petition 
presented  by  a  cestui  que  trust  for  the  delivery  and  taxation  of  bills  of  costs  paid  by  a 
trustee.    In  re  Mole,  xviL  454. 

8.  If  made  by  officer  of  court  of  chancery,  not  reviewed  by  court  of  common  pleai* 
If  an  action  be  brought  on  a  solicitor's  biU  of  costs  for  business  done  in  the  court  of 
chancery,  and  the  defendant  has  liberty,  under  a  judge's  order,  to  have  the  bill  taxed, 
which  is  done  by  an  officer  of  the  court  of  chancery,  the  court  of  common  pleas  will 
not  review  the  taxation.    Borrodaile  v.  Nelson,  xxv.  860. 

4.  Reviewing  solicitor's  bill.  An  allegation  of  excessive  charges  is  no  good  groand 
for  reviewing  a  solicitor's  bill  for  costs,  (under  the  6  &  7  Vict  c.  73,)  in  a  case 
where  judgment  has  been  obtained  by  the  solicitor.  In  re  The  Shrewsbury  and 
Leicester  Railway  Co.  v.  41. 

5.  Of  attorney's  bill — Question  reserved — Costs  of  taxation.  A  judge's  order,  refer- 
ring an  attorney's  bill  to  taxation,  reserved  to  the  client  the  right  of  disputing  his 
liability  to  the  whole  or  any  part  of  it,  on  certain  specified  grounds.  The  order  did 
not  contain  any  direction  to  the  Master  to  tax  the  costs  of  ^e  reference,  as  required 
by  the  stat  6  &  7  Vict  c  73,  s.  37.    The  Master  taxed  off  leas  than  a  sixth  q£  Hkm 
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whole  bill,  and  taxed  the  attorney  the  costs  of  the  reference.  Held,  that  the  client 
was  liable  to  pay  the  costs  of  the  taxation,  whatever  might  be  the  event  of  the  ques- 
tions reserved.    In  re  ShaWf  iv.  247. 

6.  Taxation  of  bill  paid  under  protest.  Taxation  of  a  bill  paid  under  protest,  on 
the  ground  of  overcharges,  and  that  the  solicitor  had  refused  to  part  with  the  title 
deeds  until  payment,  refused  with  costs^  it  not  appearing  how  long  the  bill  had  been 
delivered  before  payment    Ee  Mcuh,  xv.  96. 

7.  AfWr  payment,  an  order  of  course  for  taxation  is  irregular.  Ee  Winterbottonif 
XV.  94.     See,  also,  Re  Mash^  xv.  96. 

8.  OosU  of  indictment  for  libels  review  of  by  court  of  queen's  bench.  The  court  of 
queen's  bench  has  no  jurisdiction  to  review  the  taxation,  by  the  clerk  of  assize,  of 
the  costs  of  an  indictment  for  libel  tried  on  the  crovm  side  at  the  assizes.  Regina  v. 
iVbpftoitftf,  xvi.  179.  • 

9.  Review  of  taxation  made  without  notice.  Where  judgment  has  been  »gncd,  costs 
tized,  and  execution  issued  for  the  amount  of  debt  and  costs  without  notice  of  taxd- 
tioo,  ^e  court  will  not  set  aside  the  judgment  or  execution,  but  will  direct  a  review 
cf  the  taxation.    Field  v.  Partridge,  xiv.  856. 

10.  Solicilcrs  of  assignees,  costs  of  relaxed.  Solicitors  to  the  assignees  of  a  hank- 
ie had  their  bills  of  costs  taxed  ex  parte,  without  notice  to  the  assignees,  but  in  the 
presence  of  the  official  manager,  who  soon  afler  died.  On  the  application  of  the 
taignees  and  some  of  the  creditors  the  costs  were  ordered  to  be  retaxed.  Ex  parte 
Beteman,  xxvii.  261. 

11.  Commissioner  of  insolvency  when  to  review  taxation  of  registrar.  It  is  the  duty 
of  the  Commissioner  of  Insolvency  to  review  the  taxation  of  a  registrar  in  a  case 
itee  the  bills  contain  items  primd  facie  unreasonable,  if  it  is  not  his  duty  to  review 
it  as  a  matter  of  course,  without  any  proof  of  objectionable  items.    lb. 

IS.  Cbsis  of  solicitor  for  several  defendants.  A  was  retained  by  four  persons,  B,  C, 
D,  and  £,  defendants  to  a  suit  in  chancery,  to  act  for  them  in  the  suit.  A  took  some 
ilepi  for  B  and  C  jointly,  and  other  steps  for  B,  C,  and  D,  jointly,  and  so  on.  A 
de&vered  his  bill  of  costs  to  B,  which,  at  the  instance  of  B,  was  referred  to  the  Master 
for  taxation.  The  Master  taxed  the  bill  on  the  principle  that,  for  the  joint  costs  of 
B  and  C,  B  was  liable  for  half  only ;  for  the  joint  costs  of  B,  C,  and  D,  B  was  liable 
to  a  third  only,  and  so  on.  Held,  that,  according  to  the  practice  of  the  court,  this 
method  of  taxation  was  right     In  re  Colquhoun,  xvii.  453. 

13.  Several  defendants.  Where  t^ere  are  several  defendants  who  defend  separately 
and  obtain  a  verdict  generally,  the  costs  of  all  need  not  be  taxed  at  the  same  time. 
Brueford  v.  Griffin,  v.  474. 

14.  Order  for  taxation  to  date,  same  costs  having  been  already  taxed  and  received. 
Two  solicitors,  A  and  B,  dissolved  partnership,  and  it  was  agreed,  that  B  should  be 
entided  to  half  the  profits  of  a  suit  instituted  by  them.  After  some  time,  an  order 
was  made,  by  consent  of  both,  for  the  taxation  of  the  costs  down  to  the  date.  Some 
«f  the  costs  had,  unknown  to  B,  been  already  taxed  and  received  by  A.  Held,  under 
fte  circumstances,  that  the  order  comprised  all  such  costs,  and  the  previous  costs 
baring  been  omitted  in  the  Master's  certificate,  the  court,  upon  a  petition  to  review 
the  taxation,  referred  the  matter  back  to  the  Master.    Greenwood  v.  Churchill,  vii.  296. 

15.  Agency  charges — Uncertifcaied  solicitor.  Messrs.  S.,  solicitors,  promised,  by 
ktter,  to  conduct  the  professional  business  in  which  F.  might  be  concerned  ^^  person- 
ifly  or  otherwise,"  upon  the  terms  of  receiving  agency  charges.  F.  was  a  solicitor, 
Wt  he  had  omitted  to  take  out  his  certificate ;  at  that  time  he  was  personally  interested 
IB  a  suit  Held,  that  the  letter  was  a  valid  agreement ;  that  Messrs.  S.  were  not 
tttided  to  higher  chaiges  because  F.  was  uncertificated ;  that  such  an  agreement  was 
^al  if  made  with  .any  client;  that  the  transaction  was  such  that  it  could  not  be  taxed 
mte  the  common  oider ;  and  that  the  bill  of  costs  must  be  taxed  as  between  principal 
M  agent    FoUy  r.  SmUh,  Til  117. 
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IG.  Bill  of  mortgagee's  solicitor  taxed  on  petition  of  mortgagor.  Order  made  upon 
the  petition  of  the  personal  representative  of  a  mortgagor,  for  the  taxation  of  the  bill 
of  a  solicitor  acting  on  behalf  of  the  mortgagees  with  regard  to  a  sale  of  the  premises. 
Steele  J  in  re,  vii.  69. 

1 7.  Payment  of  costs  under  protest.  A  party  who  has  paid  from  pressure  a  bill  of 
costs  under  protest,  may  preclude  himself  by  unnecessary  delay  from  having  the  bill 
taxed.  And  the  petition  for  the  taxation  of  the  bill  should  state  specifically  wherein 
the  extravagance  of  the  bill  consists.    In  re  Browne j  xi.  102. 

18.  Order  of  course  to  tax  solicitor's  bill  of  costs  in  equity.  The  non-compliance  with 
an  order,  made  on  terms  at  law,  to  tax  a  solicitor's  biU  of  costs,  and  the  failure  of 
other  proceedings  at  law  to  obtain  renewed  orders,  are  facts  which  ought  to  have  been 
stated  when  applying  for  an  order  of  course  to  tax  a  solicitor's  bills  of  costs  in  equity ; 
and  the  omission  to  state  those  facts  is  a  ground  for  discharging  the  order,  though  the 
party  might  be  entitled  to  an  order,  upon  a  special  application.    In  re  Gedye,  xi.  85. 

19.  Costs  of  order  of  course  for  taxation.  An  order  of  course  for  taxation  being 
refused  at  the  secretary's  office  was  granted  by  the  court  on  a  special  application. 
Held,  that  the  costs  ought  to  follow  the  result  of  taxation.    Be  Taylor,  xy.  117. 

20.  Action  by  attorney  on  his  bills  ofcosts^  final  judgment  in.  After  final  judgment, 
signed  by  an  attorney  and  solicitor,  in  an  action  upon  his  biljs  of  costs,  there  can  be 
no  reference  for  taxation,  under  stat.  6  &  7  Vict.  c.  78,  except  under  special  circum- 
stances.   In  re  Barnard,  xv.  298. 

21.  Delivery  and  taxation  of  costs  of  solicitor  refused  on  account  of  lapse  of  time. 
Where  the  bills  of  costs  of  a  solicitor  who  had  acted  professionally  for  a  testator,  and 
afterwards  for  his  executors,  (of  whom  the  solicitor  was  himself  the  chief  acting  one,) 
were  delivered  and  paid  in  the  solicitor's  lifetime,  the  court,  (in  the  absence  of  proof 
of  any  imposition  or  overcharge,)  refused  to  order  delivery  and  taxation  of  the  bills 
as  against  the  executor  of  the  solicitor,  upon  a  petition  presented  under  stat  6  &  7 
Vict  c.  73,  for  that  purpose,  twelve  years  after  the  death  of  the  solicitor,  and  twenty 
years  after  the  solicitor  had  ceased  to  act  professionally  for  the  executors  of  the  testa- 
tor.   In  re  Vines  and  Hohbs,  xix.  633. 

22.  Where  more  than  ten  years  had  elapsed  from  the  delivery  and  payment  of  a 
solicitor's  bills  of  costs  for  professional  business  done  for  the  executors  of  a  testator,  the 
circumstances  that  the  chief  acting  executor  was  the  father  of  the  solicitor,  and  that 
the  payment  of  some  of  the  bilb  had  been  made  by  a  credit  given  to  the  son  by4he 
&ther  in  certain  accounts  subsisting  between  themi  were  held,  not  to  constitute  spedal 
circumstances,  enabling  the  court  to  order  the  delivery  and  taxation  of  the  bills,  upon 
a  petition  presented  after  that  interval,  under  stat  6  &  7  Vict.  c.  73,  s.  41.    lb, 

23.  Action  by  solicitor  for  costs — BiU  reduced  on  taxation.  Where  a  solicitor  whose 
bill  on  taxation  had  more  than  five  sixths  taken  off,  but  the  certificate  thereof  was  not 
filed  in  time,  brought  an  action  for  the  whole  bill,  notwithstanding  tender  by  the  repre- 
sentative of  the  client  of  payment  of  what  was  on  taxation  shown  to  be  due,  he  was 
restrained  from  proceeding  in  the  action  and  ordered  to  deliver  up  the  deeds  and 
papers  of  the  client     Campbell,  in  re,  xix.  553. 

24.  Nonfiling  of  master's  certificate  does  not  invalidate  taxation,  A  taxation  is  not 
rendered  invalid  by  reason  of  the  non-filing  of  the  Master's  certificate  in  the  Report 
Office  within  the  time  directed  by  the  Order  of  1692.    lb.  ^ 

25.  Contempt,  Semble,  that  it  is  a  high  contempt  to  bring  a  certificate  of  taxation 
made  by  an  officer  of  this  court  under  the  cognizance  of  a  court  of  law.    lb, 

26.  BUI  not  taxable  after  a  year — Special  circumstances,  A  solicitor  to  assignees 
delivered  his  bill  of  costs  to  the  register  who  taxed  it,  and  the  same  was  then  piud  by 
the  official  assignee,  and  the  amount  was  allowed  in  his  account  After  more  than  a 
year,  the  bill  was  ordered  by  the  commissioner  to  be  taxed  by  the  taxing  master,  bnt 
on  appeal,  the  order  was  discharged.  "  Special  circumstances "  in  Lord  Lang;dale*ft 
Act|  (6  &  7  Vict  c.  78,)  mean  circumstances  of  fraud ;  and  if  none  can  be  shown,  a 
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bin  18  not  taxable  after  a  ^ear — ^per  Lord  Cranworth.     Pemberton,  ex  partem  xix. 

87.  Taxation  eighteen  months  after  delivery.  Taxation  ordered  of  an  unpaid  bill  of 
costs,  eighteen  months  after  its  delivery,  the  **  special  circumstances"  being,  that  it  was 
delivered  long  aft^r  application  for  it,  on  the  eve  of  the  client  going  abroad,  and  con- 
tained substantial  overcharges,  not  acquiesced  in.    Re  Williams^  xxi.  551. 

28.  Taxation  petitioned  for  on  ground  of  pressure  and  overcharge.  Solicitors  for 
mortgagees  delivered  their  bill  of  costs  to  the  mortgagor,  who  was  about  to  pay  off  the 
mortgage,  the  costs  amounting  to  18/.  An  appointment  was  made  for  the  completion 
on  the  next  day  but  one,  on  which  day  the  mortgage-money  and  interest  and  10/.,  part 
of  the  cost^  were  paid,  but  the  solicitors  refused  to  give  up  the  deeds  until  the  remain- 
ing SL  was  paid.  Subsequently,  the  8/.  was  paid,  and  the  deeds  were  delivered  up  to 
the  mortgagor.  The  mortgagor,  alleging  pressure  and  overcharge,  petitioned  for  tax- 
ation, under  the  Attorneys  and  Solicitors  Act,  6  &  7  Vict  c.  73,  but  the  petition  was 
dismissed,  with  costs,  there  being  no  allegation  that  any  of  the  charges  were  ui\just  or 
improper.     Ex  parte  Barton;  In  re  Finch,  xix.  497. 

29.  Taxation  after  payment — Overcharge  and  pressure.  The  rule  of  court  is,  that 
to  obtain  a  taxation  after  payment,  there  must  either  be  both  overcharge  and  pressure, 
or  orercharge  so  gross  as  to  amount  to  fraud.  A  solicitor  is  not  bound  to  do  that  on 
tiie  undertaking  of  the  opposite  solicitor,  which  the  latter  is  not  entitled  to  as  of  right. 
The  cases  of  taxation  after  payment,  on  the  ground  of  pressure,  are  not  to  be  exten^pd. 
Re  Hubbard,  xix.  285. 

50.  Taxation  of  a  bill  of  costs  granted  aft^r  payment    In  re  Blackmore,  vi.  10. 

51.  Taxation  hy  married  woman — Next  friend.  In  every  case  where  a  married 
voman  seeks  to  tax  a  solicitor's  bill,  for  business  in  respect  of  her  separate  estate,  she 
mnst  apply  by  her  next  friend.  The  next  friend  will  be  liable  for  the  costs  of  the 
order  and  taxation,  but  not  for  the  amount  of  the  biU.  A  married  woman,  having  ob- 
tuned  an  order  to  tax  without  the  intervention  of  a  next  friend,  was  ordered  to  give 
security,  and  in  default  the  order  was  to  be  discharged.    In  re  Waugh,  xxi.  553. 

52.  Casts  of  third  counsel  disallowed — Discretion  of  taxing  master.  Where,  on  the 
taiadon  of  costs  between  party  and  party,  the  necessity  of  employing  three  counsel  on 
one  nde  has  been  considered,  and  the  costs  of  the  third  counsel  disallowed,  the  court 
will  not  interfere  with  the  discretion  of  the  taxing  master.  The  Midland  Railway  Co. 
T.  Brotntf  xxi.  537. 

53.  Discretion  of  taxing  master — Replevin.  Held,  confirming  the  decision  of  the 
llaster  of  the  Bolls,  that  the  taxing  master  has,  under  the  Solicitors  Act,  6  &  7  Vict, 
c  7S«  a  discretion  to  disallow  costs  he  may  think  unduly  claimed.  The  disallowance 
of  the  whole  costs  of  an  action  of  replevin,  where  replevin  was  clearly  the  wrong 
remedy,  is  a  proper  exercise  of  that  discretion.    In  re  Clarke,  viii.  37. 

84.  Scale  of  costs  in  county  courts.  The  15  &  16  Vict  c.  54,  s.  1,  empowers  five 
coontj  conrt  judges,  appointed  by  the  chancellor,  to  make  a  scale  of  costs,  to  be  in  force 
in  the  coonty  courts,  between  attorney  and  client,  and  between  party  and  party,  and 
enacts  that  all  costs  shall  be  taxed  by  the  clerk  of  the  court,  and  allowed  according  to 
mch  scale,  and  that  no  attorney  shall  have  any  right  to  recover  any  costs  from  his  client 
not  so  allowed  on  taxation.  Held,  that  afler  the  passing  of  the  act,  but  before  a  scale 
of  costs  had  been  made,  an  attorney  might  recover  his  costs,  without  taxation,  under 
die  act.    Leverson  v.  Shaw,  xxviii.  367. 

55.  Scale  of  costs  for  sales  by  tender  in  the  country.  Where  the  stock  of  a  bankrupt 
lad  been  sold  in  t^e  country  by  tender,  the  court  directed  that  the  taxation  of  the 
Kale  of  charges  for  such  sale  should  be  the  same  as  adopted  in  London,  namely,  a  scale 
between  the  charges  for  sales  by  auction  and  sales  by  valuation.  Ex  parte  Hunty 
zzm..3d6. 

56.  General  principles  respecting  taxation — New  rules.  As  a  general  principle,  it  is 
Wiablei  in  the  tazatioii  of  costs,  as  much  as  possible  to  do  away  with  the  distinctioQ 
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between  costs  as  between  party  and  party,  and  costs  as  between  attorney  and  client 
The  new  rules,  as  to  taxation  of  costs,  were  not  deagned  to  be  restrictive,  bat  ratfaei* 
enlarging,  in  their  effect  as  to  costs  between  party  and  party.  Cheshire  y.  Mumf&rd, 
xxviii.  410. 

37.  Order  to  tax  he/ore  hearing  on  plea  of  set-off.  In  a  plaint  in  the  conuty  court, 
the  defendant  pleaded  a  setoff  for  work  and  labor,  &c.,  as  an  attorney.  Before  the 
day  of  hearing,  the  plaintiff  obtained  a  judge's  order  to  tax  the  defendant's  bill.  Hie 
judge  of  the  county  court,  on  the  hearing,  allowed  the  set-off.  This  court  refused  to 
rescind  the  order  for  taxation.    Ex  parte  Cooper ^  xxviii.  428. 

38.  Distributive  issue.  Where  one  party  is  entitled  to  a  verdict  on  an  entire  issue, 
the  issue  cannot  be  considered  distributive  in  the  taxation  of  costs,  though  some  of  the 
allegations  in  the  plea  are  true,  and  others  untrue.  Biddulph  v.  Chamberlatfne^  xxiv. 
204. 

39.  Adding  costs  in  bankruptcy  to  costs  in  action.  The  Master  may  add  costs  in 
bankruptcy  to  the  costs  in  an  action  against  the  bankrupt,  and  plaintiff  may  sign 
judgment  for  the  amount     Webb  v.  Hewlett,  iii.  539. 

XXVn.  MisceUaneous  Cases. 

1.  Judgment  by  default  in  county  courts — County  Courts  Extension  Act.  The  ex* 
ception  in  the  11th  section  of  the  County  Courts  Extension  Act,  13  &  14  Yict  c.  91 , 
as  to  costs  in  case  of  judgment  by  default,  applies  to  interiocutory  as  well  as  to  final 
judgments  by  default  ,  Glynne  v.  Roberts,  xxiv.  456. 

2.  Contempt,  costs  of.  Affidavits  that  were  filed  originally  to  obtain  an  injunction 
to  restrain  a  person  from  having  any  intercourse  with  a  ward  of  chancery  were  subse- 
quently used  upon  an  application  to  commit  the  party  for  contempt  Held,  that  the 
costs  of  those  aiEdavits  were  properly  '*  costs  occasioned  by  the  contempt"  ThorhkUl 
Y.  Thomhill,  xxxi.  364. 

3.  Action  against  security — Recovery  of  costs  of.  Plaintiff  guaranteed  A  that  de- 
fendant would,  upon  demand,  pay  him  a  certain  sum.  A  made  a  demand  upon  the 
defendant,  and,  in  default  of  payment,  issued  a  writ  against  the  plaintiff  for  Uie  sum 
due,  the  writ  being  the  first  notice  to  him  of  the  amount  being  unpaid.  He  allowed 
judgment  to  go  by  default,  and  an  execution  was  levied  upon  his  goods.  Held,  that 
he  might  recover  the  costs  of  the  writ  at  the  suit  of  A,  but  not  the  costs  of  the  sabso- 
quent  proceedings.    Pierce  v.  Williams,  xxvi.  538. 

4.  Apportionment  of  costs  of  attendances  to  settle  special  case  upon  several  heads  pf 
claim.  In  an  action  by  a  carrier  against  a  railway  company,  to  recover  back  exces- 
sive and  unequal  charges  made  upon  him  for  the  conveyance  of  his  goods,  a  verdict 
was  entered  for  the  plaintiff,  for  10,000/.,  subject  to  a  special  case  to  be  settled  by  a 
barrister,  who,  in  the  event  of  the  court  deciding  in  fitvor  of  the  plaintiff,  was  by  the 
order  of  reference  empowered  to  direct  for  what  amount  the  verdict  should  be  entered, 
and  to  whom  the  cause  and  all  matters  in  difference  between  tihe  parties  were  referred,  « 
subject  to  the  special  case, — the  costs  *'  of  the  action  "  to  abide  the  event  of  the  award, 
and  the  costs  "  of  and  incident  to  the  reference  and  award,"  to  be  in  the  discretion  of 
the  arbitrator.  The  special  case,  as  settled  by  the  referee,  divided  the  plaintiff's  claim 
into  six  several  heads.  Held,  that  the  costs  of  the  attendances  before  the  referee,  to 
settle  the  special  case,  were  costs  in  the  cause ;  and,  therefore,  that  the  Master  was  jus- 
tified in  apportioning  them  according  to  the  decision  of  the  court  upon  the  several 
heads  of  claim  in  the  special  case.  Edwards  v.  The  Great  Wsstem  Railway  Cb. 
xxii.  453. 

5.  Costs  of  notice  of  action  in  fraud  of  rule  of  court.  The  company's  act  of  inc^iiS 
poration,  5  &  6  Will.  IV.  c.  107,  s.  223,  requiring  that  they  should  have  a  notice  of 
action,  the  plaintiff,  at  great  hibor  and  expense,  prepared  and  delivered  a  noticey 
accompanied  by  Yolaminoas  accounts  of  the  several  pacdoiges  upon  whioh  tke  over* 
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diargiM  wero  alleged  to  have  been  made,  together  with  the  dates  and  other  particulars, 
aid  charged  large  sums  therefor  as  costs,  a  large  part  of  which  the  Master  disallowed. 
Heldy  that  the  Master  had  exercised  a  sound  discretion  in  so  doing, — the  notice,  though 
il{^)areBtly  in  strict  compliance  with,  being  virtually  in  fraud  of,  the  rule  of  court    lb. 

6.  (hsia  become  /ruUless  by  change  of  venue.  The  defendants  obtained  a  judge's 
OPdtr,  that  the  venae  be  changed  to  Middlesex,  on  payment  of  costs,  become  fruitless 
bf  inch  change  of  venue.  The  venue  not  having  been  changed  by  the  defendants^ 
WIS  afterwards  changed  by  the  plaintiff.  Held^  that  the  defendants  were  liable  to  pay 
the  costs,  which  had  become  fruitless  by  the  change  of  venue,  the  words,  **  upon  pay- 
DMBt  of  costs,"  being  words  of  agreement  and  not  words  of  condition.  Uarton  v.  The 
Weslmineier  Improvement  Commissioners^  xiv.  401. 

7.  **  Full  costs  and  expenses."  The  expression,  '<  full  costs  and  expenses,"  in  the 
126th  section  of  the  8  &  9  Vict  c.  18,  means  costs  as  between  attorney  and  client 
ffgdt  Y.  The  Majfor^  ffc.  of  Manchester^  xxii.  472. 

&  Persons  not  on  record^  but  conducting  the  defence.  After  the  verdict  for  the 
l^aintifis  in  an  action  of  ejectment  against  the  tenants  in  possession  of  the  premises, 
it  appeared  upon  affidavit  that  the  appearance  to  the  action  in  the  names  of  the 
ttoants  in  possession  had  been  entered,  and  the  defence  of  the  action  conducted  by 
SB  attorney  employed  by  H.  and  S.,  who  had  themselves  no  interest  in  the  premises, 
bat  had  conducted  the  defence  solely  for  the  benefit  of  another  person  whom  they 
reasonably  believed  to  be  the  person  really  entitled  to  the  premises.  Held,  (Erie,  J., 
differing  in  opinion,)  that  H.  and  S.  would  have  been,  before  the  passing  of  the 
Cammon-law  Procedure  Act,  1852,  liable  to  pay  the  plaintiffs'  costs  in  the  action,  and 
tiuil  act  had  made  no  difference  in  the  former  practice,  and,  therefore,  that  the  plain- 
tiffs were  entitled  to  a  rule  for  the  purpose  of  enforcing  the  payment  of  such  costs. 
And,  per  Erie,  J.,  that  the  application  was  to  be  considered  as  against  strangers,  so 
fu  as  jurisdictkMi  was  concerned,  and,  therefore,  that  the  court  had  no  power  to 
luke  Uie  rule  absolute  for  enforcing  payment  of  the  costs ;  the  proper  proceefUng  on 
the  part  of  the  plaintiffs  for  any  injury  occasioned  by  the  conduct  of  the  defence 
being  (if  at  all)  by  action.    Hutchinson  v.  Greenwood,  xxviii.  196. 

9.  Mistake  in  pleadings — AmendmenL  Where  a  clerical  mistake  in  the  pleadings 
or  particidars  is  discovered  at  Nisi  Prius,  when  the  cause  is  called  on,  and  the  judge 
offen  la  allow  an  amendment  on  payment  of  costs,  which  la  declined,  and  the  record 
is  withdrawn,  the  defendant  is  not  deprived  of  his  right  to  costs  of  the  day,  by  the 
iiiel  that  there  is  some  reason  to  suppose  he  may  have  misled  the  plaintiff  into 
wMgiwtng  the  mistake  would  not  be  taken  Jidvantage  of,  there  being  nothing  amount- 
iag  to  fraud  or  breach  of  faith.     Greenaway  v.  Holmes^  xxviiL  408. 

16i  Certificate  to  deprive  plaintiff  of  costs.  A  certificate  to  deprive  the  plaintiff  of 
costs,  under  the  43  Ehz.  c.  6,  s.  2,  is  inoperative  if  granted  after  final  judgment,  and 
it  mikca  no  difference  that  at  the  time  of  granting  the  certificate  the  amount  of  costs 
\m  aoi  been  inserted  in  the  judgment  book.    Lyons  v.  Hyman,  L  407. 

11.  Action  against  debtor^s  executor — Notice  of  decree  for  administration.  A  credi- 
tor, who  had  brought  an  action  against  the  executor  of  a  debtor,  received  noUce  of  a 
decree  for  the  administration  of  his  estates.  After  this  notice,  and  before  any  appli- 
cation was  made  to  stay  his  proceedings,  he  went  on  with  the  action,  and  obtained 
jadgment  Held,  that  he  was  entided  to  the  costs  of  his  proceedings  after  notice 
of  the  decree.    Bear  v.  Smith,  ix.  135. 

12.  Setting  aside  warrant  of  attorney,  ix.  The  court  setting  aside  a  warrant  of 
•ttomey,  the  judgment  signed  thereon,  and  subsequent  proceedings,  on  the  ground 
that  one  attorney  had  attested  the  execution  of  the  warrant  for  both  the  plaintiff  and 
Madant,  refused  to  deprive  the  defendant  of  the  costs  of  the  rule,  unless  he  would 
mdettake  not  to  bring  an  action.    Cooper  v.  Grant,  xiL  478. 

II.  Rtmaneif^Natiet  tkai  plaintiff  will  not  proceed  to  trial  A  remanet  cannot  be 
^mannwuMM;  thaEvfae  vfasra  a  cause  was  made  a  renumtt  from  one  sitting  to 
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another,  and  four  days  before  the  last-mentioned  sittings,  the  plaintiff  gare.  die 
defendant  notice  that  he  had  withdrawn  the  record  and  should  not  proceed  to  trial,  it 
was  heldf  that  he  was  liable  to  pay  costs.     Tempany  v.  Rigby,  xxviii.  488. 

14.  Ejectment — Perfected  title,  A  corporation  empowered  by  special  acts  to  take 
certain  lands,  purchased  land  of  A,  but,  owing  to  a  mistake  in  the  boundary  line,  took 
some  land  belonging  to  B.  B  brought  an  ejectment  against  the  corporation  for  this 
slip  of  land,  and  recovered  a  verdict,  (which  the  corporation  unsuccessftdly  attempted 
to  set  ande,)  and  issued  and  lodged  with  the  sheriff  a  writ  of  habere  facias  possessionem. 
The  corporation  having,  since  judgment  in  the  ejectment,  perfected  their  title  to  the 
land  in  question,  under  the  124th  section  of  the  8  &  9  Vict  c.  18,  the  court  stayed  the 
proceedings  upon  the  judgment,  upon  the  terms  of  the  corporation  paying  to  the 
lessor  of  the  plaintiff  his  '*  full  costs  and  expenses "  of  the  action,  and  costs  of  the 
application.    Hyde  v.  The  Mayor,  Sfc.  of  Manchester,  xzii.  472. 

15.  Inspection  of  documents.  Where  inspection  is  granted  under  the  14  &  15  "Vict 
c  99,  s.  6,  of  documents  in  the  custody  or  under  the  control  of  an  opposite  party, 
the  costs  of  such  inspection  must  be  paid  by  the  party  seeking  it.  Hill  v.  Philp,  viL 
591. 

16.  Costs  of  the  day,  objection  to  allowance  of  An  objection  to  the  allowance  of 
costs  of  the  day  ought  to  be  raised  before  the  Master  on  the  taxation,  and  if  then 
omitted  by  laches,  it  cannot  afterwards  be  brought  before  the  court  Rainforth  y. 
Hamer,  xxx.  898. 

17.  Taxation  by  clerk  of  the  peace,  objection  to.  Where  the  parties  attend  and 
proceed  with  the  taxation  of  costs  by  the  clerk  of  the  peace,  under  an  order  of  sessions, 
without  making  objection  to  his  jurisdiction,  they  are  estopped  from  moving  to  quash 
the  order  for  payment  Regina  y.  The  Shrewsbury  and  Hereford  Railway  Co,  xxx. 
866. 

18.  Exceptions  allowed  and  disallowed.  Exceptions  for  insufficiency  were  heard 
before  tfie  court  in  the  first  instance,  under  Sir  6.  Turner's  Act,  the  costs  of  those 
allowed  were  set  off  against  those  disallowed.     Willis  v.  ChUde,  xvii.  512. 

19.  Arbitration — Laches,  A  cause  was,  on  the  2d  of  April,  1852,  referred  to  arbi- 
tration, the  costs  to  abide  the  event  On  the  9th  of  the  following  June,  the  arbitrator 
certified  that  the  plaintiff  was  entitled  to  6/.  IBs,  Bd,,  in  addition  to  the  sum  of  lOL 
which  the  defendant  had  paid  into  court  No  steps  were  taken  to  obtain  costs  until 
the  7th  of  February,  1858,  when  an  application,  under  the  18  &  14  Vict  c  61,  s.  18, 
was  made.  Held,  that  the  application  was  not  too  late.  Morris  y.  Bosworthf  xviiL 
870. 

20.  Costs  of  abandoned  motion.  The  costs  of  an  abandoned  motion  must  be  appKed 
for,  on  the  next  seal  afler  that  for  which  notice  of  motion  was  given.  Woodcock  y. 
The  Oxford,  Sfc,  Railway  Co.  xviL  54. 

21.  Decision  of  judge  at  chambers — Application  to  reverse.  An  application  to  the 
court  of  queen's  bench  to  reverse  the  decision  of  a  judge  at  chambers,  on  a  questioii 
of  costs,  must  be  made  speedily.     Orchard  v.  Mozsy,  viii.  849. 

22.  If  a  defendant  disclaim  by  answer,  he  has  no  right  to  ask  for  his  costs.  Long  y. 
Storie,  x.  182. 

23.  Senible,  if  a  defendant  execute  a  release  before  appearing,  and  the  plaintiff  stifl 
require  an  answer  fhnn  him,  the  court  will  give  such  a  defendant  his  costs.    lb. 

24.  Costs  of  town  clerk.  As  to  the  recovery  of  costs  by  a  town  clerk,  acting  as 
solicitor  to  a  municipal  corporation,  see  Regina  y.  Prest,  i.  250 ;  Regina  y.  The  Chm* 
emor,  j*c.  of  the  Poor  of  Kingston-on-HuU,  xx.  149. 

25.  Costs  of  bailiff  on  interpleader  process.  The  148th  interpleader  rule  of  practice  of 
the  county  court  provides  that  where  the  claim  to  any  goods  taken  in  execution  isdiamissed, 
the  costs  of  the  bailiff,  on  the  interpleader  process,  shall  be  retuned  by  him  oat  of  the 
amount  levied,  unless  the  judge  shiJl  otherwise  order.  The  high  bailiff  having  tricen 
goods  Qftder  tiji.fa,  against  B,  at  the  suit  of  A,  which  were  daimod  by  C,  tlie  bttUff 
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goi  an  intepleader  gammons,  and  on  the  hearing,  C's  claim  was  dismissed ;  the  bailiff 
then  paid  into  the  ooart  the  amount  of  the  leyy,  without  deducting  his  costs.  Held^ 
that  even  if  he  were  entitled  to  deduct  the  costs  of  the  interpleader  proceedings  from 
the  proceeds  in  his  hands,  he  could  not,  afler  paying  them  over,  recover  the  amount 
of  them  from  A,  the  execution  creditor.  Qwxre^  whether  the  148th  rule  entitles  the 
bailiff  to  dednct  the  costs  of  the  interpleader,  as  against  the  execudon  creditor,  where 
the  claimant  fidls  to  make  out  his  claim.    Bloor  v.  Huston^  xxviii.  358. 

26.  Motion  for  an  injunction  to  restrain  a  railway  company  from  constructing  on  a 
deviaiion.  Where  a  railway  was  constructed  on  a  deviation  beyond  the  authorized 
limitB,  but  it  had  been  decided  by  the  board  of  trade,  that  such  deviation  was  proper, 
having  regard  to  the  interests  of  the  landowner,  it  was  hetdf  that  the  landowner  was 
not  entitled  to  the  costs  of  moving  for  an  injunction  to  restrain  the  railway  company 
finam  so  constructing  their  railway.    Pearce  v.  The  Wycombe  Railway  Co.  xjd.  1. 

S7.  Right  of  treasurer  of  borough  to  expenses  incurred  in  the  recovery  of  half  of  a 
qui  tarn  penalty.  An  action  far  money  had  and  received  lies  at  the  suit  of  a  treasurer 
of  a  borough  fund  for  half  a  penalty  recovered  by  a  qui  tarn  informer,  under  the  5  & 
6  WilL  IV.  c  76,  8.  48.  It  is  for  the  defendant  to  show,  if  he  can,  that  deductions  are 
to  be  made  of  costs  and  expenses  incurred  in  the  recovery  of  the  penalty.  The 
Mayor  of  Harwich  y.  Gaunt,  xxx.  854. 

COUNTERFEITING. 
See  FoBOERY  and  Countebfeitino. 

COUNTY. 

1.  BrechnochAvre — Non-repair  of  bridge,  indictment  for.  Under  the  statutes  with 
reference  to  isolated  parts  of  counties,  and  on  the  special  finding  of  a  jury,  it  was  held, 
that  a  certun  tract  of  470  acres  of  the  parish  of  G.  had  been  transferred  to  Breck- 
nockshire. The  inhabitants  of  Brecknockshire  were  held  liable  on  indictment  for 
non-repair  of  half  a  bridge  running  between  this  tract  and  Radnorshire.  And  held, 
farther,  that  the  acts  transferred  to  Brecknockshire  not  only  the  470  acres,  but  also 
hslf  the  river,  where  it  abutted  upon  them,  so  as  to  make  the  boundary  between  the 
ooonties  of  Radnor  and  Brecon  ruu,  there  as  elsewhere,  per  medium  flum  aquce. 
Begina  v.  The  Inhabitants  of  Brecknockshire,  iii.  402. 

2.  Compensation  to  coroner — Assessment  for.  By  the  7  &  8  Vict.  c.  92,  power  was 
given  to  her  Mi^jesty  to  direct  the  assessment  of  compensation  to  coroners  for  the  loss 
of  emc^uments  from  a  re-division  of  counties  into  districts.  Held,  that  the  power  to 
direct  compensation  to  be  assessed  extended  only  to  those  cases  where  a  county  had 
been  cnstomarily  divided  into  districts  for  seven  years  before  the  passing  of  the  act, 
and  where  a  different  division  is  ordered  under  the  act    Regina  v.  Lechmere,  iii.  413. 

3.  County  treasurer,  when  bound  to  pay  police  constable  for  conveying  prisoner  to 
jail.  The  treasurer  of  a  county  partly  included  within  the  metropolitan  police  dis- 
trict is,  under  the  11  &  12  Vict  c.  42,  s.  26,  liable  to  pay,  out  of  the  county  rate, 
expenses,  (which  the  prisoner  has  no  means  of  defraying,)  incurred  by  a  metropolitan 
police  constable  in  conveying  prisoners  to  the  county  jail,  under  warrants  of  commit- 
ment made  by  justices  of  the  county  within  the  district,  directed  to  the  parish  con- 
stable, and  delivered  for  execution  to  the  police  constable,  under  the  2  &  8  Vict  c.47, 
a  12,  the  orders  upon  the  treasurer  for  payment  of  the  expenses  being  made  by 
eounty  justices  within  the  district ;  whether  such  committals  are  for  trial  upon  charges 
of  felony  or  misdemeanor,  or  upon  remand  followed  by  a  committal  or  discharge,  or 
upon  summary  convictions  in  penalty,  with  an  adjudication  of  imprisonment  in  case 
af  non-payment    Leverick  v.  Mercer,  xviii.  276. 

4.  The  county  treasurer  is  also  liable  to  pay,  out  of  the  county  rate,  like  expenses 
iacorred  by  »  metropoUtan  police  constable  under  warrants  of  committal  made  by 
Metropolitan  police  nagistrates^  fitting  at  police  courts,  and  directed  and  delivered  to 
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ench  metropolitan  police  constable,  the  orders  for  payment  on  tiie  defendant  heitsg 
also  made  by  metropolitan  police  magistrates,  sitting  at  the  police  conrts,  whedie^ 
such  committals  are  for  trial  on  charges  of  felony  or  misdemenanor,  or  upon  remand, 
or  on  summary  conyictions,  or  for  refusing  to  enter  into  recognizances  to  keep  ihb 
peace.    lb. 

5.  But  the  county  treasurer  is  not  liable  to  pay  to  a  police  constable  th^  dxpenses 
of  reconveying  to  a  police  court  from  the  county  jail  a  prisoner  ^o  had  been 
previously  committed  there  for  reexamination,  when  the  warrant  to  bring  the 
prisoner  up  again  was  made,  not  on  the  police  constable,  but  upon  the  jailer  who 
had  employed  the  police  constable  to  reconvey  the  prisoner.    lb, 

6.  Semhle,  that  such  expenses  would  be  payable,  if  the  magistrate  made  his  order 
to  the  constable  to  bring  up  the  prisoner,  at  the  same  time  as  he  ordered  the  jailer  to 
deliver  him  to  the  constable.    Jb, 

COUNTY  COURT. 

I.  JURISDICTIOK. 
II.  JUDGE, 
in.  NONSUIT. 

lY.   REHOYAL    OF   SUITS;   BT  APPEi^L,   CERTIORARI,   ETC. 
V.  PROHIBITION. 
VI.   EXECUTION. 
YII.    COMMITMENT   ON  JUDGE'S    ORDER;  JUDGMENT   SUMMONS. 
VIII.    CLAIM  FOR   GOODS   TAKEN   UNDER   COUNTY   COURT   PROCESS. 
IX.   COSTS. 
X.   MISCELLANEOUS   CASES. 

I.  Jurisdiction. 

1.  Title  to  land  cannot  be  tried  in  a  county  court.    Mouritney  v.  Collier,  xvi.  2f8d. 

2.  Title  to  land,  what  is.  It  is  declared  by  statute  that  the  county  court  shall  have 
no  jurisdiction  in  cases  where  the  title  to  any  real  estate  is  in  question.  In  an  action 
of  trespass,  in  that  court,  plaintiff  claimed  title  under  A,  and  defendant  sot  up  a  title 
under  B.  The  judge  having  heard  the  case,  thought  there  was  no  evidence  on  which 
a  jury  could  properly  find  in  &vor  of  the  defendant,  and  that  there  was,  in  fact, -no 
bond  fide  question  of  title  to  be  tried,  and  proceeded  to  try  the  cause.  The  court  4£ 
exchequer  thereupon  issued  a  prohibition.    In  re  Marsh  v.  Detoes,  xx.  856. 

3.  Corporeal  hereditament,  A  plaint  having  been  brought  in  a  county  court  fin*  a 
trespass  in  removing  the  plaintiff's  goods  from  two  rooms  of  a  house  which  the  defend- 
iant  occupied,  it  appeared  that  the  question  in  dispute  was,  whether  the  plaintiff  had 
let  the  whole  house  to  the  defendant,  or  had  reserved  to  himself  two  rooms  in  which 
the  alleged  trespass  was  conunitted.  Held,  that  this  was  a  question  of  title  to  a  col> 
porcal  hereditament,  and,  that,  therefore,  the  county  court  judge  had  no  jurisdiction 
to  hear  the  plaint     Chew  v.  Holroyd,  xvi.  660. 

4.  Replevin — Illegal  distress — Title,  Under  the  119th  and  121st  sections  of  the  9  & 
10  Vict.  c.  95,  a  county  court  has  jurisdiction  to  try  an  action  of  replevin  for  an 
alleged  illegal  distress  for  rent,  although  the  title  to  the  premises,  in  respect  of  which 
the  rent  distrained  for  was  due,  appears  to  be  in  dispute,  the  steps  necessary  for  the 
removal  of  the  action  under  the  121st  section  not  having  been  taken.  liegina  v. 
Raines,  xviii.  196. 

5.  Nuisance — Cost  of  removal.  The  Nuisances  Bemoval  and  Diseases  Prevention 
Act,  1848,  11  &  12  Vict  c.  123,  gives  power  to  justices  to  order  the  owner  or  occupier 
<tf  premises  to  remove  any  nuisance  therein,  and  if  such  order  be  not  complied  infh 
by  such  owner  or  occupier,  the  guardians  of  the  poor  may  enter  the  premises  to 
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remoTe  the  nuiBance.  By  sect  S,  all  costs  and  expenses  incurred  in  obtaining  such 
*  order  or  in  carrying  the  same  into  effectf  may  be  recovered  by  the  guardians  as  such 
in  any  county  court  Heldy  that  this  provision  overrides  sect  58  of  the  9  &  10  Vict 
c  95,  and  that  the  county  court  has  jurisdiction  to  hear  a  plaint  for  such  costs  and 
expenses,  notwithstanding  that  a  question  of  title  to  land  arises  in  it  Regina  v.  7/ar- 
den,  xviii.  403. 

6.  Disclaimer  of  ownership  of  land.    A  disclaimer  of  the  ownership  of  land  raises 
a  question  of  title  within  the  9  &  10  Vict  c.  95,  s.  58.    Ih 

7.  Chapel  clerk — Incorporeal  hereditament.  Plaintiff  sued  in  the  county  court,  as 
chapel  clerk  of  a  parochial  chapelry,  for  the  arrears  of  an  ancient  customary  yearly 
sum  of  4</.,  due  from  each  inhabitant  householder  of  the  chapelry.  Defendant  dis- 
puted the  title  of  plaintiff  to  the  office  of  chapel  clerk,  and  also  his  right  to  the  cus- 
tomaiy  payment  Held^  that  the  title  to  an  incorporeal  hereditament  was  in  question 
within  the  meaning  of  the  proviso  in  sect  58  of  stat  8  &  9  Vict.  c.  95,  and  therefore 
the  county  court  had  not  jurisdiction  to  tty  the  action.    Stephenson  v.  Raine,  xxii.  288. 

8.  Ramsgaie  Harbor  Act^TolUy  tide  to.  The  Ramsgate  Harbor  Act,  32  Goo.  III. 
c.  76,  imposed  certain  *^  rates  and  duties  **  on  the  owners  of  vessels  entering  or  passing 
the  harbor.  A  vessel  passed  the  harbor  on  her  outward  and  also  on  her  homeward 
voyage ;  and  her  owner,  upon  claim  made,  pud,  under  protest,  duties  in  respect  of 
each  voyage,  and  sued  in  the  county  court  for  the  money  paid  in  respect  of  the  last 
voyage.  Held^  that  these  rates  and  duties  were  tolls,  and  that  the  title  to  a  toll  was  in 
question  within  the  meaning  of  the  9  k  10  Vict  c.  95,  s.  58.  Adey  v.  The  Deputy 
Matter  of  the  Trinity  House,  xvi.  124. 

9.  Tolls,  title  to.  A  question  whether  certain  tolls,  cUumed  under  an  act  of  parlia- 
ment, should  be  paid  in  advance  or  not,  does  not  involve  the  title  to  tolls,  so  as  to  oust 
die  jurisdiction  of  a  judge  of  a  county  court,  under  the  stat  9  &  10  Vict  c.  95,  s.  58. 
Sunt  v.  The  Great  Northern  Railway  Co.  m.  491, 

10.  Trespass — Plea  of  ^*  not  possessed  " — Title,  To  an  action  of  trespass  qu.  cL  fr, 
the  defendant  pleaded  "  not  possessed,"  but  no  question  of  title  in  fact  came  in  ques- 
tion. Held,  that  the  jurisdiction  of  the  county  court  was  not  ousted.  Latham  v. 
^pedding,  iv.  273. 

11.  Leasehold  premises — Proviso  in  9  jr  10  Vict,  c,  95,  s,  58.  The  proviso  in  sect  58 
of  9  &  10  Vict  c.  95,  excluding  the  county  court  from  cognizance  of  any  action  in 
which  the  title  to  corporeal  hereditaments  is  in  question,  applies  to  the  plaint  for  the 
recoreiy  of  leasehold  premises  under  sect  122.    Kerkin  v.  Kerkin,  xxviii.  114. 

12.  One  cause  of  action — Carrier — Wharfinger — When  cause  of  action  arises,  A 
carrier  and  wharfinger  agreed  with  M.  to  barge  timber  from  Swindon  Wharf  to 
Loodon.  It  was  necessary  to  haul  the  timber  from  the  place  where  it  lay  to  be  loaded 
on  boazd  the  baizes,  and  at  times  when  the  horses  of  M.  were  not  on  the  spot,  the 
earner  provided  horses,  and  hauled  the  timber.  Held^  that  the  hauling  of  the  timber 
and  tlie  carriage  of  it  to  London  constituted  but  one  cause  of  action ;  and,  that  as  such 
came  of  action  did  not  arise  until  the  delivety  of  the  timber  in  London,  the  judge  of 
the  Swindon  county  court  had  no  jurisdiction  to  try  the  plaint  under  the  9  &  10  Vict 
c.  95,  8.  60.    Barnes  v.  Marshall,  xiv.  45. 

18.  Conviction  part  of  cause  of  action.  In  an  action  in  the  county  court,  to  recover 
a  reward  for  the  apprehension  of  a  felon  apprehended  by  the  plaintiff  in  G.,  but  cdn- 
▼icted  in  IL,  it  was  held,  that  as  in  order  to  give  the  county  court  judge  jurisdiction  it  was 
necessary  that  the  whole  cause  of  action  should  arise  within  his  jurisdiction,  and  the 
conviction  formed  part  of  the  cause  of  action,  the  county  court  judge  had  no  jurisdic- 
tioa,  and  a  prohibition  ought  to  issue.     Hemaman  v.  Smith,  xxix.  426. 

14.  Letters  of  ^administration  part  of  cause  of  action — Will,  A  testator  made  the 
fiiOoinng  bequest :  **  Likewise,  should  my  executors  think  proper,  to  my  man  ser- 
nat,  whom  I  call  Sam,  I  give  20/.,  conditional  on  his  continuing  to  conduct  himself 
ftithfiilly  in  all  respects."    At  the  time  of  the  making  of  his  will,  and  at  hu  deathf 
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the  testator  resided  at  Mai^te,  within  the  jurisdiction  of  the  county  court  of  Kent 
The  executors  renounced  probate,  and  administration  was  granted  to  the  defendant  hf 
the  prerogative  court  of  the  Archbishop  of  Canterbury  in  London.  A  plaint  was 
brought  in  the  county  court  of  Kent,  against  the  defendant,  as  administrator,  to  rocovet 
the  amount  of  the  legacy.  Heldj  that  the  letters  of  administration  were  an  essential 
part  of  the  cause  of  action,  and  as,  therefore,  the  whole  cause  of  action  did  not  arise 
within  the  district  of  the  county  court  of  Kent,  that  court  had  no  jurisdiction  to  hear 
the  plaint  under  the  60th  section  of  the  9  &  10  Vict  c.  95.  Qucere,  whether  the  be- 
quest was  one  in  respect  of  which  the  65th  section  of  the  9  &  10  Vict  c.  95,  gaye  a 
county  court  jurisdiction.    Fuller  v.  Mackay,  xxii.  148. 

15.  Surgeon  residing  and  practising  in  different  counties,  A  sui^geon  having  his 
residence  in  the  county  of  A.,  but  visiting  patients  in  the  county  of  L.,  carries  on  his 
btsiness  in  L.  so  as  to  come  within  the  jurisdiction  of  its  county  court  MitehtU  V. 
Hender,  xxvi.  194.  ^ 

16.  Goods  ordered  in  one  county  of  a  manufacturer  in  another.  Where  goods  were 
ordered  in  O.,  by  a  tradesman  residing  there,  of  the  traveller  of  a  mano&cturer  resid- 
ing at  M.,  who  delivered  the  goods  in  M.  to  the  tradesman's  agent,  it  was  held^  that  a!n 
action  for  the  price  of  the  goods  could  not  be  brought  in  the  M.  county  court,  as  sect 

^60  of  the  9  &  10  Vict  c.  95,  which  empowers  a  county  court  judge  to  issue  a  sum- 
mons where  the  cause  of  action  arises  in  his  district,  applies  only  to  cases  where  the 
whole  cause  of  action  arises  there,  and  consequently  did  not  give  tihe  judge  of  the 
M.  district  any  jurisdiction,  as  the  order  for  the  goods,  a  material  part  of  the  cause 
of  action,  was  given  in  O.    Bortkwick  v.  Walton,  xxix.  269. 

17.  Residence — Place  of  business — Concurrent  jurisdiction.  Where  the  pli^ntiff 
in  an  action  in  a  superior  court  resided  at  Inverness,*  more  than  twenty  miles  from 
the  defendant,  but  had  been  in  the  habit  for  some  years  of  coming  to  London  and 
residing  for  some  months  in  Golden  Square,  for  the  purposes  of  his  business,  within 
the  jurisdiction  of  a  county  court,  and  less  than  twenty  miles  from  the  defendant, 
and  was  residing  there  during  the  whole  time  of  the  action,  it  vras  held,  that  the  pliun- 
tiffdid  not  ** dwell"  in  Grolden  Square  within  the  meaning  of  the  128th  section  of 
the  9  &  10  Vict  c.  95,  but  at  Inverness;  and  that  therefore  the  superior  court  had 
concurrent  jurisdiction  with  the  county  court  under  that  section.  Sembie,  that  if  the 
plaintiff  dwells  at  two  places,  one  of  them  less  and  the  other  more  than  twenty  miles 
from  the  defendant,  the  superior  courts  have  concurrent  jurisdiction.  MacdougaXl  v. 
Paterson,  vii.  510. 

18.  Defendant  residing  in  one  county  and  doing  business  in  another.  As  to  the 
jtirisdiction  of  a  county  court  where  the  defendant  resides  witliin  the  jurisdiction  of 
one,  and  does  a  business  within  the  jurisdiction  of  another,  see  Whiley  v.  Stiffs  xxv. 
456. 

19.  Quasi  corporation,  A  ^uasi  corporation  und^r  the  7  &  8  Vict  c.  110,  may  be 
sued  in  a  county  court  .constituted  under  the  9  &  10  "Vict  c.  95.  Taylors,  The 
Oroioland  Gas  and  Coke  Co,  xxix.  516. 

20.  In  such  an  action  the  quasi  corporation  may,  for  the  purpose  of  the 
128th  section  of  the  latter  statute,  be  deemed  to  "dwell"  at  the  place* where  they 
carry  on  their  business,    lb, 

21.  Semble,  that  the  judgment  of  a  county  court  against  such  quasi  corporation 
cannot  be  enforced  by  the  county  court  against  the  actual  or  former  shareholders  in 
the  company,  under  the  7  &  8  Vict  c.  110,  s.  66  ;  and  this  inability  of  the  county 
court  might  alford  a  good  reason  for  allowing,  under  the  15  &  16  Vict  c.  54,  s.  4, 
the  costs  of  an  action  brought  in  a  superior  court     lb, 

22.  Detinue,  The  county  courts,  under  the  9  &  10  Vict  c.  95,  «nd  the  IS  &  14 
^ct  c.  61,  have  jurisdiction  in  detinue.     Taylor  v.  Addyman,  xvi.  454. 

^23.  Disputed  custom.    The  exception  in  the  58th  section  of  the  9  &  10  Vict  c.  95, 
tees  not  prevent  the  county  court  froax  trying  a  disDi|ted  custom ;  as,  for  instance,  a 
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enstom  on  a  public  navigable  river  for  the  owner  of  a  wharf  to  overlap  with  his  vessels 
an  adjoining  wharf  belonging  to  another  person.    Davis  v.  Walton^  xvi.  504. 

fi.  Bent  50/.  a  year^  and  the  value  of  premises  exceeding  that  sum.  Sect  122  of 
9  &  10  Vict-  c.  95,  gave  a  county  court  jurisdiction  to  try  a  plaint  by  a  landlord 
agadnst  his  tenant  to  recover  in  certain  cases  possession  of  the  demised  premises, 
**  where  the  value  of  the  premises  or  the  rent  payable  in  respect  of  such  tenanoy 
did  not  exceed  50/.  by  the  year."  Premises  had  been  let  at  the  annual  rent  of  50/. 
and  no  fine  paid,  but  it  appeared  that  the  value  of  the  premises  exceeded  50/.  a  year. 
Heldy  overruling  Crowley  v.  Vitty,  ix.  501,  that  the  county  court  had  jurisdiction  to  try 
the  plaint     Harrington  v.  Ramsay,  xx.  163 ;  s.  c.  xxii.  564. 

25.  I22d  section  of  County  Courts  Act.  The  cases  contemplated  by  the  above 
sectioii  are  only  those  in  which  the  relation  of  landlord  and  tenant  exists.  In  re 
Bmiki  ▼.  Rebbeck,  v.  298. 

S6.  Offer  to  abandon  excess  of  claim  above  50/. — Admission  of  set-off.  Where 
tke  plaintiff  stated  a  debt  of  57/.,  and  admitted  a  setoff  of  15/.,  but  no  evidence  was 
offered  to  show  that  the  parties  had  agreed  to  treat  the  amount  of  the  set-off  as  a  part 
paymeiit,  it  was  held,  that  the  county  court  had  no  jurisdiction,  nor  could  the  plaintiff 
^fe  that  court  jurisdiction  by  offering  at  the  trial  to  abandon  the  excess  of  his  claim 
above  50/.     Avards  v.  Rhodes^  xviii.  541. 

27.  Abandonment  of  excess  above  50/. — Hoto  made.  Where  a  plaint  is  brought  in 
a  county  court  to  recover  50/.  in  respect  of  a  cause  of  action  to  a  greater  amount,  the 
excess  being  abandoned,  pursuant  to  9  &  10  Vict  c.  95,  s.  68,  the  abandonment  need 
act  appear  upon  the  plaint  or  particulars  of  demand,  although  such  is  the  most  reason- 
able course,  but  it  is  sufficient  to  abandon  the  excess  at  the  hearing,  the  judge  making  a 
■inute  thereof.    Isaacs  v.  Wyld,  viii.  491. 

28.  An  abandonment  in  order  to  give  jurisdiction,  must  be  the  act  of  the  plaintiff 
Inmself,  or  of  some  person  authorized  by  him,  and  not  the  act  of  the  judge,  and  tbe 
defendant's  costs  up  to  the  time  must  be  p^d  or  the  abandonment  will  not  be  allowed. 
Hill  T.  Smft,  zxix.  482. 

29.  Parties  dwelling  within  twenty  miles  of  each  other — Affidavit,  An  affidavit  for 
asQggestioo  to  deprive  a  plaintiff  of  costs  under  the  County  Courts  Act,  9  &  10  Vict 
c  95,  aa  128,  129,  stated  that  at  the  time  R,  the  plaintiff,  was  residing*  and  carr}'ing 
oo  his  business  at  A,  within  the  jurisdiction  of  the  county  court  of  R,  and  the  defend- 
ant was  reading  and  carrying  on  his  business  at  C,  within  the  jurisdiction  of  the 
ooonty  court  of  D,  and  that  the  plaintiff  '*  did  not  dwell  more  than  twenty  miles  from 
the  defendant"  Held  insufficient,  as  not  showing  that  the  parties  dwelt  within  twenty 
mOes  of  each  other.    Room  v.  Cottam,  i.  504.     Sec,  also.  Fry  v.  Whittle,  iv.  457. 

80.  Concurrent  jurisdiction — Mode  of  measurement  of  distance  Jktween  parties'  dweiU 
higs.  By  the  County  Court  Act,  9  &  10  Vict  c.  95,  s.  128,  all  actions  which,  before 
its  pasMge,  might  have  been  brought  in  any  superior  court  of  record,  *^  where  the 
plaintiff  dwells  more  than  twenty  miles  from  the  defendant,''  may  be  brought  in 
any  such  court  at  the  election  of  the  plaintiff.  Held,  that  the  twenty  miles  were  to 
be  measured  in  a  straight  line  on  the  horizontal  plane,  and  not  by  the  nearest  public 
mode  of  access.    Lake  v.  Butler,  xxx.  264.     See,  also,  Stokes  v.  Grissell,  xxv.  336. 

81.  Bill  of  exchange — Action  by  indorsee.  If  a  bill  of  exchange  is  drawn  and  in- 
dorsed within  the  jurisdiction  of  the  county  court,  an  indorsee  is  not  at  liberty  to  sue 
in  the  superior  courts,  .by  reason  of  his  not  knowing  where  the  bill  was  drawn  and 
isdorBed.    Hush  v.  Long,  iv.  199. 

82.  Devastavit,  In  an  action  in  the  county  court  to  recover  a  legacy,  under  the 
%  k  10  Vict  c.  95,  s.  65,  as  extended  by  the  13  &  14  Vict  c.  61,  s.  1,  the  judge  has 
jniisdiction  to  try  a  question  of  devastavit.     Winch  v.  Winch,  xiv.  292. 

88.  By  virtue  of  sect  58  of  stat^  9  &  10  Vict  c.  95,  the  county  court  has  jurisdie- 
tkn  over  a  suit  founded  on  sect  18  of  stat  1  Yict  c.  83.  In  re  Stewart  v.  JoneSf 
^.  168. 
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84.  Court  Baron — Replevin,  The  jurisdiction  of  the  Court  Baron  of  the  Honor  of 
Pontefrstct,  including,  among  other  things,  the  right  to  try  plaints  in  replevin,  was 
transferred  by  statute  to  the  Court  of  the  Honor  of  Fontefract  The  powers  of  this 
court  were  aflcrwards  transferred  by  statute  to  a  county  court  established  for  the 
district  within  its  jurisdictioiv  There  was  no  eyidence  to  show  any  franchise  in  tihe 
Court  Baron  of  the  Honor  of  Pontefract  to  grant  replevins,  independently  of  the  right 
to  try  them.  This  last  was  put  an  end  to  by  the  first  statute,  and  was  not  reyived 
by  the  last  Hekl^  that  after  the  constitution  of  the  county  court  nb  replevin  could  be 
issued  from  the  Court  Baron.    HeUaweU  v.  Eastwood^  iii.  562. 

35.  Commitment  for  an  assault — Justices  of  the  liberty.  Defendants,  justices  of  the 
peace  of  the  county  of  H.,  and  liberty  of  A.,  summoned  plsuntiff,  who  resided  within 
the  county,  but  without  the  liberty,  to  answer  for  an  assault  committed  within  the 
liberty.  Plaintiff*  did  not  appear,  was  convicted  and  imprisoned  in  the  liberty  jail. 
Edward  IV.  granted  to  the  abbot  and  convent  the  right  to  appoint  their  own  justices, 
with  exclusive  jurisdiction  and  a  common  jail.  The  27  Hen.  VUI.  c.  24,  gave  to  the 
king  the  exclusive  power  of  making  justices.  By  a  later  statute  the  courts,  &c^  of  all 
abbeys,  &c.,  were  vested  in  the  crown,  and  their  temporal  power  given  to  the  Court  of 
Augmentation.  James  I.  conveyed  by  charter  to  W.  the  liberty  and  its  rights  as 
amply  as  any  abbot,  &c.,  had  ever  held  them.  The  commissions  of  the  peace  for 
the  county  run  '*  as  well  within  the  liberties  as  without"  The  latter  run  only  as 
within  the  liberty.  Held^  first,  that  the  justices  of  the  liberty  had  not  exclusive  juris- 
diction within  the  liberty.  Secondly,  that  the  county  justices  had  jurisdiction  over 
an  offence  committed  within  the  liberty ;  and,  lastly,  that  they  had  power  to  commit 
the  plaintiff*  to  the  liberty  house  of  correction.    Arnold  v.  Oaussen,  xx.  402. 

86.  Insolvency — Rehearing,  The  judge  of  a  county  court,  by  whom  an  insolvent 
has  been  discharged,  has  jurisdiction  to  order-  a  rehearing,  and  to  issue  a  warrant 
under  1  &  2  Vict  c.  110,  s.  96,  to  bring  up  the  insolvent  for  the  purpose  of  the  rehear- 
ing.   Regina  v.  Dowling,  xviiL  897. 

37.  Quaire^  whether  such  a  warrant  can  be  executed  out  of  the  district  of  the 
county  courts.    1  b, 

88.  Malicious  prosecution — Husband  and  Wife  v.  Husband  and  Wife,  A  som- 
mons  was  issued  from  a  county  court  in  the  following  terms :  "^  For  that  your  wife 
assaulted  the  wife  of  the  plaintiff*,  on  the  day  specified  in  the  writ  above  mentioned, 
&c.,  and  maliciously  caused  the  plaintiff*  to  be  wrongfully  charged  with  stealing 
a  shawl,  &c.,  and  to  be  detained  in  custody,  &c.,  whereby  the  plaintiff*  was  pat 
to  expenses  in  producing  witnesses  and  other  persons  in  clearing  the  plaintiff* 's 
said  wife  from  the  said  malicious  assault  and  charge,"  &c;  particulars  in  similar 
terms  were  annexed  to  the  summons,  claiming  10/.  damages.  Held,  that  this  was  an 
action  for  a  malicious  prosecution,  and  that  by  stat  9  &  10  Vict  c.  95,  s.  68,  the 
county  court  had  no  jurisdiction.  Jones  and  Wife  v.  Curry  and  Wife^  in  re,  iv. 
825. 

For  other  cases  as  to  concurrent  jurisdiction,  see  divison  IX.  of  this  title. 

II.  Judge, 

1.  Judge  of— Information  against — Removal,  An  applicant  who  has  unsncceasfolly 
addressed  a  memorial  to  the  Lord  Chancellor  to  remove  froni  his  office  the  judge  of 
a  county  court,  is  disqualified  to  apply  for  a  criminal  information  against  the  judge 
for  the  same  misconduct    Regina  v.  Mdrshallj  xxx.  204. 

2.  Summons  against  judgment  debtor — Criminal  information  against  Judge,  A  sum- 
mons was  issued  against  a  judgment  debtor  under  9  &  10  Tict  c.  95«  s.  98,  in  the 
usual  form,  calling  upon  him  to  appear  and  be  examined  tou<;hing  the  manner  of 
contracting  the  debt,  and  the  means  and  expectations  he  then  had,  and  the  property 
be  still  had,  to  discharge  the  debt    Upon  the  defendant  being  sworn,  the  ooan^ 
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pdgb  isked  him  if  he  wis  prepared  to  pay ;  he  answered  in  the  negative,  and  iras 
about  to  exphiin  when  he  was  stopped  by  the  judge,  who  ordered  his  immedkite 
ecmmittal  to  prison.  Heid^  that  there  was  no  ground  for  a  criminal  information 
against  the  judge,  Hiere  being  no  imputation  of  a  corrupt  motive  on  his  part,  in  re 
— ,  xiv.  151. 

in.  Nonsuit 

1.  Nontuii — Power  to  grant.  On  trial  in  a  county  court,  the  defendant  applied  to 
the  ooantj  court  judge  to  nonsuit  the  plaintiff,  which  the  judge  refused  to  do,  as  the 
pUintiflr  declined  to  be  nonsuited.  The  jury  found  for  the  plaintiff,  and  the  defend- 
ant ^ipealed.  Held,  that  the  county  court  judge  had  no  power  of  nonsuiting  the 
phnntiir  without  his  consent    Stancliffe  v.  Clarke^  ix.  492. 

i.  Right  of  "party  to.  In  an  action  in  a  county  court  the  plaintiff  retains  the  common- 
law  privO^e  of  electing  to  be  nonsuited,  at  any  time  before  the  judge  gives  his 
veidiot    RobvMon  y.  Lawrence^  vii.  596. 


IV.  Removal  of  Suits ;  hy  Appeal  Certiorari,  S^c, 

1.  Appeal,  grounds  of  must  he  taken  below.  It  seems  that,  on  an  appeal  from  a 
eoanty  court,  the  court  will  not  entertain  an  objection  as  a  ground  of  appeal  which  has 
not  been  taken  in  the  court  below.  Watson  v.  The  Ambergate,  i^c.  Railway  Co,  m, 
497 ;  Yorke  y.  Smith,  ix.  342. 

J.  Signing  imperfect  case — Refusal  to  sign  a  fair  copy,  A  county  court  judge,  in 
nttfii^  a  case  for  an  appeal,  directed  that  a  certain  document  should  be  inserted,  and 
k)  i^^ned  the  rough  drafl  upon  the  understanding  that  the  document  was  to  be  set  forth 
io  the  fair  copy.  The  draft  was  also  sealed  with  the  seal  of  the  county  court  The 
jadge  afterwards  refused  to  sign  the  fair  copy  containing  the  document,  he  then  con- 
adering  that  he  was  functus  officio  by  having  signed  the  improper  draft.  Held,  that 
the  jui%e  was  not  functus  officio,  but  that  he  ought  to  sign  and  send  up  the  perfect  case. 
Figg  y.  Wilkinson,  xxiv.  411. 

5.  The  court  of  exchequer  has  jurisdiction  to  hear  an  appeal  in  the  above  case,  the 
county  judge  still  refusing  to  sign  the  &ir  copy.  lb.  See,  also,  Figg  v.  Wilkinson, 
zxiy.  585. 

4.  County  court — New  notice  of  appeal  containing  different  grounds.  An  appeal 
fiom  the  connty  court  may  be  heard  in  the  common  pleas,  although  the  first  notice  of 
ippetl  be  withdrawn,  and  a  new  notice,  containing  additional  grounds  of  appeal,  be 
given,  without  a  renewal  of  the  jM>nd  for  costs  made  in  the  first  .instance.  Daniels  y. 
CkartUy,  viL  524. 

5.  Determination  in  point  of  law — In  what  cases  appeal  lies.  Where  an  appeal  is 
made  against  the  determination  of  a  county  court  in  point  of  law,  the  case  stated  for 
the  opinion  of  the  court  of  appeal  should  separate  the  facts  and  law.  Though  queth 
tions  as  to  fact,  as  well  as  of  law,  are  in  contest  before  the  judge  of  the  county  court 
without  a  jury,  an  appeal  will  lie  if  the  court  of  appeal  can  see  from  the  facts  of  the 
cise,  as  stated,  that  the  judge,  in  order  to  arrive  at  his  judgment,  must  have  decided  a 
(pesdon  of  law  in  a  particular  way.  SenUde,  that  no  appeal  will  lie  if  the  decision  of 
the  ooiinty  court  juc^  cap  be  supported  by  any  view  of  the  facts  stated  in  the  case, 
which  does  not  render  it  necessary  to  conclude  that  he  has  determined  the  particular 
point  of  law  in  the  way  complained  of  as  erroneous.     Cawley  v.  FumeU,  vi.  897. 

€.  Whole  case  left  to  judge,  Semble,  that  where  the  whole  case,  involving  law  and 
ftct,  IS  left  Io  the  county  judge,  his  decision  is  conclusive,  and  no  appeal  will  lie  there- 
ftoB.    Templeman  y.  Haydon,  xxii.  412. 

7.  VMHa  Jar  less  than  20L     An  appeal  lies  from  the  county  court  if  the  claim  be 
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for  above  201.  and  does  not  exceed  bOl,  though  the  verdict  be  for  less  than  M, 
Harris  v.  Dreesman,  xxv.  526. 

8.  Question  of  fact  On  appeal,  the  court  above  will  not  review  the  judgment  of 
the  county  court  judge  on  a  question  of  fitct ;  nor,  if  hia  judgment  be  sustainable,  con- 
sider the  observations  made  by  him  in  giving  it  The  East  Anglian  Railways  Co.  T. 
Lythgoe,  ii.  331. 

9.  QiuEre,  whether  an  appeal  will  lie  from  the  decision  of  the  county  court,  except 
in  cases  in  which  a  jury  has  been  summoned  to  try  the  facts.    lb. 

10.  Plaint  for  above  20L — Unliquidated  damages.  No  appeal  lies  from  a  county 
court,  though  the  plaint  be  for  above  20/.  and  for  unliquidated  damages,  if  the  cause 
of  action  be  such  that  the  judge  cannot  lawfully  give  damages  to  the  amount  of  20/. 
Mayer  v.  Burgess,  xxix.  81. 

11.  Action  for  above  50/.  by  consent.  No  appeal  lies  from  the  deciaon  of  the  county 
court  judge  in  an  action  for  an  amount  exceeding  50/.,  brought  before  him  by  consent, 
under  IS  &  14  Vict  c.  61,  s.  17.     Groves  v.  Janssens,  xxiv.  481. 

12.  Appeal  to  court  of  common  pleas — Interpleader.  An  appeal  from  the  deciaioa 
of  a  judge  of  a  county  court,  on  an  interpleader  proceeding  in  respect  of  goods  taken 
in  execution  to  satisfy  a  judgment  of  that  court,  will  not  lie  to  the  court  of  common 
pleas.    Fraser  v.  Fothergill,  xxv.  277 ;  Beswick  v.  Boffey,  xxiv.  477. 

18.  Power  of  appellate  court  to  set  aside  verdict — Admission  of  improper  evidence — 
Appeal — New  trial.  A  verdict  was  found  for  the  plaintiff  in  a  county  court,  founded 
upon  improper  evidence.  Heldj  that,  under  IS  &  14  Vict  c.  61,  s.  14,  the  appellate 
court  had  no  power  to  set  aside  the  verdict  and  enter  judgment  for  the  defendant,  and 
that  they  could  do  no  more  than  direct  a  new  trial.    Jonas  v.  Adams,  vi.  188. 

14.  Removal  by  certiorari — Service  of  writ.  The  power  given  by  the  9  &  10  Vict 
c.  95,  s.  90,  to  remove  a  cause  from  a  county  court  by  certiorari,  b  not  taken  away  by 
the  13  &  14  Vict  c.  61,  s.  16.  And  if  the  certiorari  be  left  with  one  of  the  deiks  at 
the  county  court  office,  it  is  a  good  service  upon  the  judge.  Semble,  however,  the 
more  proper  course  would  be  to  rule  the  judge  to  return  the  writ,  if  the  cause  does  not 
come  on  for  hearing  until  after  the  return  day.    Broohman  v.  Wenham,  n.  269. 

15.  Application  for  certiorari  must  state  all  material  facts,  All  the  material  &ct8 
relative  to  the  state  of  the  cause  should  be  brought  before  the  judge  upon  the  impli- 
cation for  the  writ  of  certiorari,  or  it  will  be  set  aside  as  having  been  issued  improvi- 
dently.    Parker  v.  The  Bristol  and  Exeter  Railway  Co.  ii.  416 ;  ^.  c.  i.  514. 

16.  To  prevent  a  removal  by  certiorari,  plaint  must  show  a  want  of  Jurisdiction  in 
superior  court.  In  order  to  prevent  the  removal  of  a  plaint  from  the  county  coart  by 
certiorari,  on  the  ground  of  want  of  jurisdiction  in  the  superior  court  to  entertain  the 
action  after  removal,  the  pliunt  ou^t  to  be  so  framed  as  to  disclose  a  cause  of  actum 
over  which  the  superior  court  has  no  jurisdiction,    ^ees  v.  Williams,  vii.  567. 

1 7.  Questions  of  law.  Where  a  plaint  was  removed  from  the  county  court  by  cer^ 
tiorari  on  the  affidavit  of  the  defendant's  attorney,  that  difficult  questions  of  law  would 
arise,  the  court  refused  to  quash  the  certiorari,  though  the  affidavit  of  the  plaintiff's 
attorney  averred  that  no  such  difficult  questions  of  law  would  arise.    lb, 

18.  Bailiff— Two  plaints.  The  bailiff  of  a  county  court  entered  two  plaints,  one  for 
5/.  for  an  assault,  and  the  other  for  5/.  as  a  fine  under  the  9  &  10  Vict.  c.  95,  s.  114, 
for  assaulting  him  in  the  execution  of  his  duty,  both  plaints  referring  to  the  same 
assault  Held,  that  they  were  two  distinct  plaints,  the  latter  being  only  an  informal 
mode  of  claiming  the  fine ;  and  that,  therefore,  the  plaints  were  not  removable  by 
certiorari,  as  neither  exceeded  5/.    In  re  Box  v.  Green,  xxv.  588. 

19.  As  to  the  removal  of  suits  in  replevin  by  certiorari,  under  the  12th  section  of 
the  County  Court  Act,  9  &  10  Vict  c.  95,  see  Mungeam  v.  Wheatley,  i.  516,  ante  110. 

30.  Removal  by  rule  after  party  has  been  examined  and  imprisoned.  The  judgment 
of  a  county  court  may  be  removed  by  rule  into  a  superior  court,  under  the  1  &  2  Vick 
c  110,  8.  22,  although  the  party  against  whom  it  was  obtained  has  already  been 
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ined  bj  the  coanty  court,  and  committed  to  jail  under  the  9  &  10  Vict.  c.  95,  i.  99. 
Copeman  ▼.  Gladden,  i.  528. 

21.  Removal  for  execution,  A  judgment  of  the  county  court  cannot  be  removed 
into  the  superior  courts  for  the  purpose  of  issuing  execution  thereon.  Moreton  y.  HoU^ 
XBZ.  418. 

V.  Prohibition  to. 

1.  After  sentence — Jurisdiction,  The  13  &  14  Vict  c.  61,  ss.  14, 16,  does  not  take 
awaj  the  writ  of  prohibition  in  cases  where  the  county  court  is  acting  without  juris- 
diction. Qucere,  whether  prohibition  lies  to  a  county  court  after  sentence  where  no 
defect  appears  on  the  face  of  the  ^proceedings.  When  an  objection  is  taken  to  the 
jurisdiction  of  the  judge  of  a  county  court,  he  ought  to  enter  it  on  the  proceedings, 
m  order  that  a  superior  court  may  see  if  there  is  ground  for  a  pn^bition.  Pears  y. 
TPiZMm,  yL  445. 

2.  Where  officer  seized  too  mucli  property.  It  is  no  ground  of  a  prohibition  to  a 
eoantj  coort  that,  under  process  from  that  court  to  levy  a  sum  within  its  jurisdiction, 
the  officer  has  seized  property  to  a  greater  amount    JkTKiUar  y.  Summers,  xxYi.  429. 

t.  Partial  prohibition.  If  a  county  court  deals  with  matter  over  which  it  has  no 
jnisdictioii,  mixed  with  matter  over  which  it  has  jurisdiction,  a  partial  prohibition 
Bay  be  granted.     Walsh  y.  lonides,  xYi.  248. 

4.  Erroneous  judgment — Administrator — Executor,  A  county  court  issued  a  single, 
iQiiimoiia  against  the  defendant  as  administrator  of  A,  and  executor  of  B.  The  de- 
ftndant  was  A's  administrator,  but  was  not  and  had  not  acted  as  B's  executor.  The 
ittornej  for  the  plaintiff  (a  corporation)  did  not  produce  the  authority  required  by 
5  ft  6  Yict.  c  57,  s.  17.  Heldf  that  though  the  judgment  given  by  the  plaintiff  might 
be  erronecNia,  there  was  no  ground  for  a  prohibition.  The  Guardians  of  the  Lexden 
Vniim  Y.  Soutkgate,  xxvi.  5S0. 

5.  Reduction  of  bUl  of  particulars  hy  judge.  Where  the  judge  of  a  county  court 
kai,  of  bis  own  motion,  amended  a  bill  of  particulars  so  as  to  reduce  the  plaintiff's 
claim  to  502.,  a  prohibition  will  be  issued.    UUl  y.  Swift,  xxix.  482. 

6.  LaienJt  excess  of  jurisdiction.  Prohibition  may  issue,  after  judgment  in  a  county 
court,  for  an  excess  of  jurisdiction  not  appearing  on  the  face  of  the  proceedings  there. 
Marsden  y.  Wardle,  xxy.  126. 

7.  Sufficiency  of  address  in  an  interpleader  summons,  A  claimant,  in  the  particulars 
of  a  claim  in  an  interpleader  summons,  made  under  the  County  Courts  Act,  pursuant 
to  role  145,  was  described  as  of  24  £.  Street,  Islington,  whereas  his  true  address  was 
20  £.  Terrace,  Islington.  The  county  judge  dismissed  the  summons.  Held,  that  the 
address  was  sufficiently  set  forth,  and  the  dismissal  of  the  summons  erroneous ;  and 
thai  a  prohibition  would  lie  to  stay  further  proceedings  under  the  execution.  Ex  parte 
M*Fee;  Hardy  y.  Walker,  xxiv.  448. 

8.  Petition  for  protection — Discretion  of  judge,  A  petitioned  the  county  court  for 
pfolectioii  firom  process  under  5  &  6  Yict  c.  116,  as  a  trader  owing  debts  amounting 
in  die  whole  to  less  than  300/.  It  appeared  that  he  had  previously  presented  a  similar 
petitioa  and  obtained  a  final  order  for  protection,  and  that  the  debts  specified  in  the 
sehedole  to  the  former  petition  were  still  unpaid.  The  whole  amount  of  the  debts 
stated  in  both  schedules  exceeded  SOOL  The  judge  decided  that  he  was  entitled  to 
protection  as  a  trader  owing  debts  amounting  in  the  whole  to  less  than  800/.  Held,  that 
(asoming  the  decision  to  be  erroneous)  a  prohibition  could  not  be  granted,  as  this  was 
a  qoettioo  which  the  judge  had  jurisdiction  to  determine.    Bowen,  in  re,  viL  392. 

9.  Objection  to  arbitrators*  jurisdiction — Title  to  land.  The  parties  to  a  phiint  in  the 
eooBty  court  i^ypeared  and  consented  to  a  reference ;  during  which,  one  of  them  ob- 
jected to  the  arbitrators'  jurisdiction,  as  title  to  lands  was  involved.  The  reference 
pioceeded  under  protest  The  party  applied  for  a  prohibitioiit  which  was  granted. 
Jk  f  KmwUs  t.  HotdeOf  xu.  588. 
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VI.  Execution, 

1.  When  may  issue — Service  of  judgment.  Where  a  party  duly  gummoned  to 
answer  a  plaint  in  a  county  court  holden  under  the  9  &  10  Vict  c.  95,  fidb  to  i^)pear, 
on  which  the  cause  is  heard  in  his  absence  and  judgment  given  against  him,  and 
drawn  up  to  pay  the  plaintifT's  demand  with  costs  forthwith,  execution  may  issue 
immediately  without  previous  service  of  the  judgment    Ely  v.  Moulej  i.  493. 

2.  Right  to,  for  costs — Mandamus,  A  plaintiff  having  recovered  a  judgment  fbr 
debt  and  costs  in  the  county  court,  and  having  received  the  debt  out  of  court,  may  yet 
have  an  execution  fbr  the  costs ;  and  the  court  of  queen's  bench  will  issue  a  manda- 
mus  to  the  clerk  of  the  county  court  commanding  him  to  issue  such  writ  of  execution. 
Regina  v.  The  Clerk  of  the  County  Court  of  Surrey,  xii.  428. 

S.  Detinue.  SemUe,  that  the  machinery  for  execution  in  detinue,  (none  being  pro> 
vided  for  by  the  County  Court  Act,)  in  the  county  courts,  should  be  the  same  as  b^foire 
the  passage  of  the  act     Taylor  v.  Addyman,  xvi.  454. 

.YII.   Commitment  on  Judge*8  Order ;  Judgment  Summons. 

1.  Warrant  of  commitment,  issued  six  months  after  order,  good,  A  warrant  of  com- 
mitment under  the  9  &  10  Tict  c.  95,  s.  105,  for  non-appearance  on  a  judgment  sum- 
mons, issued  six  months  after  the  order  of  commitment,  is  regular,  although  by  the 
tules  of  the  county  court  a  warrant  is  current  but  for  two  months.  Ex  parte  C^NeUl^ 
ii.  830. 

2.  Date  of  warrant  County  court  rule,  131,  made  under  12  &  13  Vict  c.  101,  a.  12, 
directs  that  warrants  of  commitment  shall  bear  the  date  of  the  day  of  their  issue,  and 
continue  in  force  for  three  calendar  months  and  no  longer.  Held,  that  if  the  person 
be  arrested  within  the  three  months,  he  may  be  detained  after  their  expiration.  Hayes 
V.  Keene,  xii.  526. 

3.  Commitment  for  new  default.  Under  the  103d  section  of  the  9  &  10  Vict  c.  95, 
the  judge  of  a  county  court  has  power  upon  a  judgment  summons,  to  commit  as  often 
as  a  new  default  rendering  the  judgment  debtor  liable  to  imprisonment  is  made,  though 
each  default  be  of  the  same  kind.    In  re  Boyce,  xxii.  131. 

4.  Imprisonment  of  an  insolvent  on  judgment  summons — Application  for  discharge* 
After  judgment  in  the  county  court  against  the  defendant,  he  obtained  a  dischaige 
in  insolvency,  the  judgment  debt  having  been  inserted  in  his  schedule.  To  a 
judgment  summons  from  the  county  court,  under  9  &  10  Vict  c.  95,  ss.  98,  99,  he  in- 
asted  upon  his  certificate  as  an  answer ;  but  the  judge  ordered  him  to  be  committed 
fbr  forty  days.  Held,  that  an  application  to  discharge  the  defendant  out  of  custody 
must  be  made  to  the  judge  of  the  county  court ;  that  his  decision,  refusing  to  allow  the 
discharge,  was  final,  and  that,  therefore,  the  superior  courts  would  not  grant  a  habeas 
corpus.  Ex  parte  Somers  ;  In  re  George  v.  Somers,  xxxii.  420.  See,  also,  Ex  parte 
Christie,  xxx.  1 75. 

5.  Party  has  a  right  to  a  summons  to  show  cause  against  order  of  committal.  An 
order  on  a  judgment  summons,  by  which  the  county  court  judge  ordered  a  party  to 
pay  a  debt  (previously  recovered)  by  instalments  or  be  committed  to  prison,  is  bad ; 
as  the  party  is  entitled  to  a  summons  to  show  cause  against  the  committaL  AJtiUy  v. 
Dale,  \,  359.     See,  also,  Buchanan  v.  Kinning,  vii.  455. 

6.  An  order  by  the  judge  of  a  county  court,  on  a  judgment  summons  on  a  defend- 
ant to  pay  a  sum  on  a  future  day  or  to  be  imprisoned  for  thirty  days,  is  bad.  Dews 
y,  Ryley,  vii.  469. 

Vm.  (jUamfor  Goods  taken  under  County  Court  Process. 

1.  Notice  jof  claim.  In  the  case  of  a  claim  to  goods  taken  under  county  oooit  pm- 
fess,  the  claimant  need  not,  in  his  particular  of  the  goods,  delivered  under  the  t9th 
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rale  for  the  county  courts,  show  upon  its  face  that  the  grounds  of  his  claim  are  valid. 
Regina  v.  Richards^  iii.  410. 

2.  Refuml  to  adjudicate  upon  claim — Mandamus.  If  the  judge  of  a  county  court 
refuse  to  adjudicate  upon  a  claim  under  sect  118  of  stat  9  &  10  Vict  c.  95,  because 
of  a  mistake  as  to  ihe  sufficiency  of  a  notice  or  other  preliminary  matter,  a  mandamui 
will  be  granted  to  compel  him  to  hear  and  determine  the  claim.    lb. 

rx*  Costs* 

1.  County  Courts  Extension  Act — Title  in  issue — Onus.  Where  a  plaintiff  recovers 
m  a  superior  court  a  less  sum  than  is  mentioned  in  the  18  &  14  Vict  c.  61,  in  any  of 
the  actions  there  specified,  the  onus  of  proving  that  he  is  entitled  to  costs  is  cast  upon 
him;  and  if  he  claims  his  costs  upon  the  ground  that  title  was  in  question,  he  must 
esteblidi  the  fact  that  the  title  did  really  come  in  issue,  and  not  merely  that  the  defendant 
K>  pleaded  that  it  might  possibly  have  come  in  issue.    Latham  v.  Spedding,  iv.  273. 

2.  Ontis  of  proof  of  carrying  on  business — Order  for  costs.  Where  a  judge  has 
made  an  order  giving  the  plaintiff  his  costs  under  15  &  16  Vict  c.  24,  s.  4,  and  9  &  10 
Yict  c.  95,  8. 128,  on  the  ground  that  "  the  cause  of  action  did  not  arise  wholly  or  in 
some  material  point  within  the  jurisdiction  of  the  county  court  within  which  the  de- 
fendant carried  on  his  business  at  the  time  of  the  action  brought,^  the  court  has  power 
to  review  such  order,  and  to  rescind  it  if  the  judge  has  drawn  a  wrong  conclusion  from 
the  affidavits ;  and  though  the  onus  of  proof  in  such  a  case  is  upon  the  plaintiff,  it  is 
the  onus  of  proving  a  native ;  and,  therefore,  when  the  plaintiff  states  that  he  is  in- 
fonned  and  believes,  and  gives  some  reason  for  his  belief,  that  the  defendant  did  not 
cany  on  any  business  at  the  time  of  action  brought,  it  lies  upon  the  defendant  to  satisfy 
flie  court  that  he  did  carry  on  some  business  within  the  jurisdiction  of  the  county  court 
Stokes  V.  GrisseU.  xxv.  336. 

,  8-  Bailiff  sued  for  taking  goods  under  execution  of  county  court.  A  bailiff  of  a 
county  court,  who  is  sued  for  taking  goods  under  an  execution  of  that  court,  is  within 
the  exception  of  the  128th  section  of  the  9  &  10  Yict  c.  95 ;  and  the  plaintiff  in  such 
action,  nnkss  he  recover  more  than  20/.,  or  the  judge  certify,  is  deprived  of  costs  by 
sect  189.    Man  v.  Buckerfield,  ii.  186. 

4.  Omewrrent  jurisdiction  of  superior  and  county  courts — Less  than  20/.  recovered. 
Where  one  of  several  plaintiffs  dwells  beyond  twenty  miles  from  the  defendant,  the 
mperior  coarts  have  concurrent  jurisdiction  with  the  county  court,  under  the  9  &  10 
Yict  c.  95,  s.  128,  and  the  plaintiffs  will  be,  therefore,  entitled  to  costs,  under  the  IS 
&  14  Ykt.  c  61,  notwithstanding  less  than  20/.  is  recovered.  Hickie  v.  Salomo,  xiv. 
858. 

5.  Recovery  of  less  than  20/.  in  superior  court.  In  all  cases  where  the  superior 
coorlihave  a  concurrent  jurisdiction  with  the  county  courts,  under  the  128th  section 
(^  the  9  &  10  Vict  c.  95,  or  where  no  plaint  could  have  been  entered  in  any  county 
court,  or  where  tiie  cause  is  removed  from  the  county  court  by  certiorari^  the  court  or 
a  judge  is  bound,  by  the  13  &  14  Yict  c.  61,  s.  13,  on  being  satisfied  that  the  case  &lls 
within  the  128th  section,  to  make  an  order  that  the  plaintiff  who  has  recovered  less 
than  20/.  in  a  superior  court  shall  recover  his  costs.    Asplin  v.  Blackman,  viii.  524. 

6.  Some  material  part  of  cause  of  action  arising  in  another  jurisdiction.  The  de- 
fendant contracted  to  purchase  of  the  plaintiff  a  large  number  of  bricks,  the  contract 
being  signed  at  the  defendant's  residence  and  the  parties  living  twenty  miles  apart 
The  defendant  received  a  part  of  the  bricks,  but  refused  to  fulfil  his  contract  as  to  the 
remainder.  Whereupon  the  plaintiff  sued  for  those  already  delivered,  putting  in  the 
agreement  as  a  part  of  his  case,  and  recovered  less  than  20/.  Held,  that  the  plaintiff 
was  not  entitled  to  recover  his  costs,  as  the  cause  of  action  arose  in  some  nuiterial  point 
within  the  jnrisdictiQQ  of  ihe  county  court,  and  the  action  ought  not  to  have  been 
WoBf^  in  the  saperior  oonrt    Norman  v.  Mcarchantf  zii.  576. 

uro.  BXP.  DICK  19 
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7.  In  case  ofjuagment  hy  default  Where  a  plaintiff  in  an  action  of  contract,  after 
judgment  on  demurrer,  recovers  less  than  20/.  on  an  inquisition  of  damages,  he  is  de- 
prived of  his  costs  by  the  13  &  14  Vict  c.  61,  s.  11,  the  case  not  coming  under  the 
exception  as  to  judgment  by  default    Prew  v.  Squire,  v.  891. 

8.  Payment  into  court*  An  action  was  brought  in  one  of  the  superior  courts  for  a 
sum  exceeding  20/.,  and  the  defendant  paid  7/.  Is,  into  court,  which  the  plaintiff  took 
out  in  full  satis&ction  and  discharge  of  his  claim.  Held,  that  the  plaintiff  was  entitled 
to  the  costs  of  the  action.     Chainhers  v.  Wiles,  xxx.  257. 

9.  London  Small  Debts  Act — Costs,  suggestion.  Qucere,  whether  the  13  &  14  Vict 
c.  61,  affects  the  London  Small  Debts  Act,  10  &  11  Vict.  c.  71 ;  and,  consequently, 
whether,  in  order  to  deprive  a  plaintiff,  of  costs  under  the  provisions  of  the  latter  stat- 
ute, a  suggestion  for  that  purpose  must  be  entered  on  the  roll  by  the  defendant 
Hewitt  V.  Paterson,  iv.  519. 

10.  County  Courts  Extension  Act — Judge's  certificate.  Under  the  1 2th  section  of 
the  County  Courts  Extension  Act,  18  &  14  Vict  c.  61,  a  judge  has  power  to  certify  for 
costs,  where  the  sum  recovered  in  actions  of  contract  is  20/.  and  in  tort  5/.  Garby  v. 
Harris,  xiv.  479, 

11.  Under  the  13th  section  of  the  13  &  14  Vict  c.  61,  (the  County  Courts  Exten- 
sion Act,)  the  court,  or  a  judge  at  chambers,  has  power  to  certify  for  costs.  Sharp  y. 
Eveleigh,  v.  467. 

12.  Suit  for  over  20/. — Verdict  for  less.  A  party  who  sues  in  a  superior  court  for  a 
sum  exceeding  20/.,  but  in  consequence  of  the  proof  of  part  pa3rments  recovers  a  ver- 
dict for  less  than  that  amount,  will  be  deprived  of  his  costs  by  the  County  Courts  Act, 
9  &  10  Vict  c.  95,  8.  129,  unless  the  judge  by  whom  the  caus0  is  tried  certifies  that  the 
action  was  fit  to  be  brought  in  a  superior  court.     Turner  v.  Berry,  i.  501. 

13.  Sum  paid  into  court  and  sum  recovered  together  exceeding  20/.  A  plaintiff  who 
recovers  in  an  action  of  debt  a  sum  which  together  with  a  sum  paid  into  court  on  a 
plea  of  tender,  exceeds  20/.,  is  entitled  to  the  costs  of  the  action,  notwithstanding  the 
11th  section  of  the  18  &  14  Vict  c.  61.  Crosse  v.  Seaman,  v.  899,' xx.  298.  Se^, 
also,  Cooch  V.  Malthy,  xxviii.  192. 

14.  In  case  of  judgment  hy  default.  The  exception  in  the  11th  section  of  the  County 
Courts  Extension  Act,  18  &  14  Vict  c.  61,  as  to  costs  in  the  case  of  judgment  by 
default,  applies  to  interlocutory  as  well  as  to  final  judgment  l^y  default  CHynne  t. 
Roberts,  xxiv.  456. 

16.  Power  of  judge  to  direct  allowance  of  costs.  The  provision  in  the  18  &  14 
Vict  c.  61,  8. 18,  that  in  cases  therein  specified  *^  the  court  or  judge  may  direct  thai 
the  plaintiff  may  recover  his  costs,"  is  permissive,  not  imperative.  Jones  v.  Harrison^ 
iii.  579. 

16.  Suggestion  as  to  costs  under  County  Courts  Act — Affidavits — Disputed  facts.  On 
a  motion  for  a  suggestion  under  the  County  Courts  Act,  9  &  10  Vict  c.  95,  to  deprive 
the  plaintiff  of  costs,  the  defendant's  affidavits  stated  that  the  residence  of  the  plain- 
tiff was  within  twenty  miles  of  that  of  the  defendant,  and  that  the  cause  of  action 
arose  wholly  within  the  jurisdiction  of  the  county  court  of  B.,  which  facts  were  denied 
by  the  affidavit  of  the  plaintiff.  The  court  refused  to  determine  those  questions  oo 
affidavits,  and  directed  a  suggestion  to  be  entered.    Lewis  v.  Forsyth,  i.  464. 

1 7.  Interpleader— Bailiff's  rights  to  costs.  As  to  the  right  of  a  bailiff  to  deduct,  or 
recover  costs  under  the  148th  interpleader  rule  of  practice  of  the  county  court,  lee 
Bloor  V.  Huston,  xxviii.  858. 

18.  Attorney — Order  for  taxing  his  hill  for  costs.  To  a  plaint  in  the  connty  court, 
the  defendant  pleaded  a  set-off  for  services  as  an  attorney.  Prior  to  the  day  of 
hearing,  the  judge  ordered  the  plaintiff's  bill  to  be  taxed.  On  the  hearing  the  county 
court  judge  allowed  the  setoff,  and  the  court  of  common  pleas  refused  to  rescind  the 
order  for  taxation.    Ex  parte  Cooper,  xxviii.  428. 

19.  Scale  of  costs — Right  of  attorney  to  recover  before  scale* made.    The  15  &  16 
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Vkt  c  54,  8.  1,  anihorizes  five  county  court  judges,  appointed  by  the  chancellor,  to 
make  a  scale  of  costs,  to  be  in  force  in  the  county  courts  between  attorney  and  client, 
and  party  and  party ;  and  enacts  that  all  costs  shall  be  taxed  by  the  clerk  of  the  court, 
and  allowed  according  to  such  scale,  and  that  no  attorney  shall  recover  from  his 
dient  any  costs  not  so  allowed  on  taxation.  Held,  that  between  the  passing  of  the 
act  and  the  making  of  the  scale,  an  attorney  might  recover  his  costs,  without  taxation 
under  the  act    Leverson  y.  ShaWj  xxviii.  867. 

20.  Order  for  costs — County  Courts  Extension  Act,  A  judge's  order  for  allowing 
costs  to  the  plaintiff  under  the  County  Courts  Extension  Act,  may  be  made  on  a 
statement  of  facts  necessary  to  bring  the  case  within  the  statute,  without  affidavit,  if 
the  statement  is  not  disputed  by  the  opposite  party.    Power  v.  Jones,  i.  512. 

21.  Appeal  to  the  court  of  exchequer.  In  an  appeal  from  the  county  courts  into  the 
court  of  exchequer,  the  appellant  will  have  costs,  if  the  decision  below  be  reversed. 
Bunt  T.  Wray,  viL  598 ;  Robitison  v.  Lawrence,  vii.  596. 

X.  ARsceUaneouB  Cases, 

1.  Interpleader — Duty  of  officer  to  hold  goods.  The  officer  of  a  county  court  who 
baa  seized  goods  in  execution,  under  process  of  that  court,  is  not  required  to  retire 
from  poaseasion  of  them  because  an  interpleader  summons  has  been  issued.  M*Killar 
T.  I^unmers^  xxvL  429. 

2.  Amendment — Variance,  The  plaintiff's  particulars  in  a  plsdnt  in  a  county  court 
aQeged  that  the  defendant  had  deepened  the  bed  of  a  river,  whereby  the  plaintiff  had 
been  deprived  of  his  accustomed  head  of  water  at  his  mill.  It  appeared  in  evidence 
diat  the  defendant  had  formerly  deepened  the  bed  of  the  stream,  for  which  the  plain- 
tiff recovered  damages ;  that  the  defendant  then  erected  on  his  own  land  a  dam, 
vhich  kept  up  the  head  of  water  as  of  old ;  that  t^e  defendant  afterwards  removed 
fte  dam,  on  which  the  water  fell,  and  the  plaintiff  brought  the  present  action.  The 
county  court  judge,  thinking  the  particulars  not  full  enough  to  meet  the  evidence, 
directed  an  amendment  under  rule  104  of  the  County  Court  Rules.  It  was  objected 
that  the  judge,  by  rule  104,  could  only  amend  in  case  of  a  variance  between  the  alle- 
gations and  proof,  that  there  was  no  variance  here,  and  that  consequently  the  amend- 
ment was  improper.  The  court  of  appeal,  though  they  deemed  the  amendment 
onneceasary,  held  that  the  judge  who  considered  that  there  was  a  variance,  had  under 
^  drcnmstances  authority  to  make  the  amendment  at  his  discretion.  Cannon  v. 
Johnsaoj  X.  823. 

8.  Payment  into  court,  Semble,  that  money  may  be  paid  into  court  in  detinue  in 
the  cooDty  courts.     Taylor  v.  Addyman,  xvi.  454. 

4.  Judgment — Action  on.  An  action  is  not  maintainable  in  a  superior  court  upon  a 
judgment  in  a  county  court  established  under  9  &  10  Vict  c.  95.  Berkeley  v.  Elder- 
kin,  xviiL  377.     See,  also,  Austin  v.  Mills,  xxiv,  491.  ^ 

5.  Writ  of  trial.  A  writ  of  trial,  under  8  &  4  Will.  IV.  c.  42,  cannot  be  directed  to 
%  judge  of  a  county  court  established  under  the  9  &  10  Yict  c.  95.  Owens  v.  Breese, 
if,  586.    See,  also,  Breese  y.  Owens,  uL  589. 

B.BUl  of  particulars — Notice  of  action.  As  to  the  sufficiency  of  the  plaintiff's 
pirticulars  of  demand  in  a  plaint  in  the  county  court,  and  the  extent  of  notice  of 
•ctaon  therein,  see  Howard  v.  Remer,  xxii.  812. 

COVENANT. 

1.  Covenant  for  perpetual  renewal,  A  clause  of  renewal  "  provided  lessee,  his 
Win,  &c.,  should,  within  ax  calendar  months  from  the  death  of  the  last  of  the  said 
tbee  lives,  dominate  or  appoint  such  life  or  lives  as  he  or  they  would  have  inserted 
n  the  lease  to  be  made  thereof,  and  paying  as  well  all  rent  and  arrears  that  should 
be  dne  for  the  first  half-year  after  the  fall  of  such  life  as  the  sum  of  11^  Is,  ed,  for 
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renewing  or  adding  such  life  or  lives  forever  **  was  sufHcientlj  distinct  to  import  ft 
covenant  for  perpetual  renewal.    Sadlier  v.  Biggs,  xxviL  74. 

2.  To  stand  seised.  A  covenant  to  stand  seised  is  good,  though  the  freehold  vests 
in  futuro ;  and  the  words  "  have  granted,  and  by  these  presents  do  freely  give  and 
grant/'  the  consideration  being  the  love  borne  by  a  father  toward  a  son,  are  sufficient 
to  make  a  deed  operate  as  such  covenant  Heldy  also,  by  one  of  the  judges,  that  tbo 
word  "  grant "  passed  the  immediate  freehold.    Doe  d.  Starling  v.  Prince,  v.  428. 

S.  Not  to  carry  on  a  certain  business,  A  covenant  at  the  time  of  sale  of  a  stock  in 
trade  not  to  carry  on  the  same  business  within  described  limits  is  broken  if  the  cove- 
nantor solicits  and  obtains  orders  within  the  said  limits^  though  he  has  no  place  of 
business  therein — Dubitante  Lord  Cranworth.     Turner  v.  Evans,  xxi.  598. 

4.  Respecting  barriers  between  coal  mines.  The  lessees  of  a  coal  mine  covenanted 
to  leave  a  barrier  between  that  and  the  adjoining  mines,  reserving  the  right  to  make 
openings  into  such  mines  to  bring  in  coal  from  Uiose  adjoining  and  convey  it  away, 
and  to  draw  it  up  at  any  shafts  sunk  or  to  be  sunk  in  the  demised  lands.  Various 
provisos  mentioned  shafts  in  the  demised  mine,  and  they  covenanted  to  draw  up  the 
horse-mamure  at  some  of  such  shafts,  provided  the  coal  of  such  shafts,  &c.,  was  not 
worked  by  an  outstroke.  They  further  covenanted  not  to  allow  the  mine  to  be 
drowned,  &c.,  with  water,  and  to  keep  the  shafts,  drifts,  &c.,  clear,  and  to  draw  out  all 
the  water  to  come  from  out  of  the  colliery.  Held,  that  the  lessees  might  break  the  bar- 
rier to  win  coal  from  the  demised  or  adjoining  mines,  though  it  was  not  brought  up  a 
shaft  in  the  former,  and  though  no  such  shaft  existed.  That  there  was  no  covenant 
expressed  or  implied  to  sink  a  pit  in  the  mine.  Semble,  that  suffering  the  woikings 
and  aircourscs  of  an  old  seam  of  the  mine  which  had  been  partially  worked,  but 
which  was  being  worked  no  longer,  to  remain  full  of  water,  was  not  a  breach  of  that 
part  of  the  covenant  which  required  the  lessees  to  keep  the  drifts,  &c.,  in  good  repair. 
James  v.  Cochrane,  xx.  424. 

5.  Respecting  use  of  house.  A  ^venant  not  to  carry  on  any  calling  in  a  house, 
or  suffer  the  same  to  be  used  to  the  annoyance  of  other  houses,  extends  to  keeping  a 
girls*  school.  The  covenantee  had  allowed  schools  to  be  kept  in  other  houses  in 
the  same  neighborhood,  and  held  under  the  same  covenant  Held,  nevertheless,  that 
the  court  would  interfere  by  injunction.    Kemp  v.  Sober,  iv.  64. 

6.  Assignment  of  patent — Royalties.  In  a  deed  by  which  A  assigned  to  B,  for  a 
term  of  years,  a  license  to  use  a  certain  patent,  upon  payment  of  certain  sums  by 
way  of  royalties,  it  was  covenanted  that,  if,  in  any  year,  the  royalties  should  not 
amount  to  £2,000,  B  should  pay  A  enough  to  make  up  the  amount ;  "  or  If  he  make 
default "  in  such  payment,  that  A  should  be  at  liberty  to  put  an  end  to  the  license. 
Held,  that  this  was  not  an  absolute  covenant  to  B  to  pay  £2,000  a  year  during  the 
term,  but  only  empowered  A  to  put  an  end  to  the  grant  upon  non-payment  of  that 
sum.     Tielens  v.  Hooper,  ii.  So 2. 

7.  Covenant  for  quiet  enjoyment — Mortgage.  A,  in  1842,  conveyed  land  to  B,  and 
entered  into  a  covenant  for  quiet  enjoyment,  but  not  into  any  covenants  for  title.  B 
mortgaged  to  C  in  the  same  year.  In  1846,  an  ejectment  was  brought,  which  B 
defended,  but  was  evicted.  B  then  sued  A  at  law,  for  damages  upon  the  covenant, 
who  pleaded  that  at  the  time  of  eviction  the  legal  estate  was  in  C,  the  mortgagee. 
B  submitted  to  the  plea,  and  afterwards  A,  the  original  vendor,  paid  off  the  mort- 
gage, and  obtained  possession  of  the  mortgage  deed,  whereupon  was  an  acknowledg- 
ment of  the  receipt  of  the  mortgage,  money,  and  that  the  same  was  in  full  discharge 
of  the  same,  and  interest,  and  all  right  of  acdon  or  demand  of  C,  the  mortgagee, 
against  A  in  respect  of  the  covenants  in  the  conveyance  to  B.  B  filed  a  bill  against 
A,  praying  that  B  might  be  declared  entitled  to  the  benefit  of  the  covenant,  and  that 
a  reference  might  be  sent  to  the  Master  to  assess  the  damages  sustained  by  him  by 
reason  of  the  breach  of  it  Held,  that  the  plaintafif  was  entitled  to  have  the  damages 
assessed,  and  leave  was  given  him  to  bring  an  action  upon  the  coveiiant,  and  A  the 
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defendant,  the  original  vendor,  was  restrained  from  setting  up  the  mortgage  deed  or 
indorsement  by  way  of  defence.     Thornton  v.  Court,  xvii.  231. 

8-  To  pay  taxes  and  rates — Demand.  Where  a  covenant  by  a  tenant  to  pay  all 
taxes  and  rates  means  to  **  pay  on  demand,"  a  personal  demand  is  not  necessary, 
bnt  a  demand  on  the  premises,  of  the  tenant's  son,  is  sufficient  Davis  v.  Burreli,  v. 
417. 

9.  Incidental  and  dependent  acts,  omission  to  perform.  Where  a  deed  does  not 
contain  any  express  or  implied  covenant  to  do  a  certain  thing,  but  does  contain  such 
covenants  to  perform  certain  other  acts  wholly  dependent  upon  and  incidental  to  the 
perfjnnance  of  the  first  act,  then  the  omission  to  perform  the  first  act  not  being  a 
breach  of  covenant,  neither  is  it  any  breach  of  covenant  to  omit  to  perform  the  inci- 
dental and  dependent  acts.    liashleigh  v.  The  Southeastern  Railway  Co,  xii.  504. 

10.  Covenant  toJbuild — Performance,  A  lessee  of  land  covenanted  to  build  thereon 
two  booses,  with  the  approbation  and  under  the  inspection  of  the  lessor's  surveyor, 
and  to  expend  in  soch  building  4001.  With  the  surveyor's  approbation  he  built  five 
Iioases  on  the  land,  no  two  of  which  were  worth  so  much  as  400/.,  though  all  together 
were  worth  much  more.  Held,  that  the  covenant  was  substantially  performed,  and 
that  there  was  no  objection,  on  the  gij>und  of  the  deviation  from  its  terms,  under  the 
drenmstancea,  to  the  lessor's  title.    Hume  v.  Bentley,  xv  1. 

11.  To  insure  in  the  joint  names  of  lessor  and  lessee.  A  lessee  covenanted  to  insure 
the  demised  premises  in  the  joint  names  of  the  lessor  and  lessee.  The  premises  aflcr- 
iraida  became  vested  in  an  under  lessee,  who  insured  in  the  naine  of  the  lessor  alone. 
Heldy  that  this  was  a  sufficient  compliance  with  the  covenant  to  prevent  the  lessor 
from  entering  for  breach  of  covenant    Havens  v.  Middleton,  xvii.  26 S. 

12.  7b  excavate  coal — Deficiency  of  coal.  A  covenant  to  dig  and  excavate  a  given 
({oantity  of  coal,  and  to  pay  a  rent  after  a  given  rate  whether  it  is  excavated  or  not, 
is  not  a  covenant  from  which  the  lessee  can  be  relieved  when,  after  the  expiration  of 
tiie  term,  it  tarns  out  that  the  coal  in  the  land  proves  deficient  Mellers  v.  The  Duke 
of  Devonshire,  xv.  546. 

13.  To  pay  sum  certain,  A  covenant  for  payment  of  a  sum  certain,  although  the 
payment  does  not  accrue  until  afler  notice  given,  cannot  be  discharged  by  parol  before 
breach,    ^ence  v.  Healey,  xx.  837. 

DAMAGES. 

L  MEASURE   OF. 
n.  SPECIAL. 
nL  HOXINAL  ;  ASSESSMENT   OF. 

I.  Measure  of, 

L  Deed  of  assignment — Unlawful  seizure  by  assignees,  A  assigned  all  his  goods 
and  chattels  to  secure  a  debt,  subject  to  a  proviso  in  the  deed  that  every  thing  therein 
contained  should  cease  and  be  void  upon  pa3rment  of  the  debt  on  a  day  named  in  the 
<^  or  at  such  earlier  day  as  the  assignees  should  appoint  for  pa3rment,  by  a  notice 
in  writing  twenty-four  hours  before  the  appointed  day,  interest  in  the  mean  time  to  be 
paid  at  certain  periods  named.  B  was  to  retain  possession  of  the  goods  until  default 
in  pajrment  of  the  debt  or  interest  Held,  in  an  action  of  trespass  by  B,  in  respect 
of  a  seizure  of  the  goods  and  chattels  by  the  assignees,  that  the  proper  measure  of 
damages  in  the  action  was  not  the  value  of  the  goods  seized,  bnt  B's  limited  interest 
in  the  goods  at  the  time.    Brierly  v.  Kendall,  x.  319. 

1  Covenant  between  partners  on  dissolution  that  one  should  pay  firm  debts,  breach  of, 
^luntiff  and  defendant  executed  a  deed  of  dissolution  of  partnership,  whereby  de- 
'ndttt  covenanted  to  pay  the  debts  of  the  firm  within  eighteen  months,  and  to 
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indemnify  the  plaintiff  against  all  costs,  &c.,  which  he  might  be  liable  to  in  respect  of 
those  debts.  The  defendant  not  having  paid  a  creditor  of  the  firm  within  eighteen 
months,  the  plaintiff  paid  part  in  cash,  and  gave  promissory  notes  for  the  residue. 
In  an  action  by  him  upon  the  defendant's  covenant,  commenced  during  the  currency 
of  the  notes,  it  was  held,  that  the  measure  of  damages  was  the  whole  amount  of  the 
creditor's  demand,  including  that  for  which  the  promissory  notes  were  given.  Robin* 
son  V.  Robinson^  xxix.  212. 

8.  Rule  of,  for  breach  of  contract  The  damages  which  one  contracting  party 
ought  to  receive  for  a  breach  of  contract  are  either  such  as  may  fairly  be  considered 
as  arising  naturally  from  the  breach,  or  such  as  both  parties  in  making  the  contract 
may  reasonably  be  supposed  to  have  contemplated  as  the  probable  result  of  a  breach. 
Hadley  v.  Baxendale,  xxvi.  398. 

4.  Special  circumstances.  When  a  contract  is  made  under  specif  circumstances, 
these  circumstances,  if  known  to  both  parties,  are  to  be  considered  in  estimating  dam- 
ages for  a  breach ;  but  otherwise  if  they  were  not  known  to  the  party  breaking  the 
contract     lb, 

5.  Breach  of  contract  to  deliver  goods  at  specified  time.  The  measure  of  damages 
in  the  case  of  a  breach  of  a  contract  to  deliver  goods  at  a  specified  time,  is,  the  differ- 
ence between  the  contract  price  and  the  market  price  at  the  time  of  the  breach  of 
contract,  or  the  price  for  which  the  vendee  had  sold ;  but  the  latter  cannot  recover, 
as  special  damage,  the  loss  of  anticipated  profits  to  be  made  by  his  vendees.  Peterson 
V.  Ai/re,  xxiv.  882.  • 

6.  Covenant  with  person  entering  partnership  respecting  state  of  firm,  breach  of 
The  plaintiff  entered  into  a  partnership  with  A  and  B,  on  condition  that  they  should 
furnish  security  as  to  the  state  of  the  firm.  The  defendant  covenanted  with  the 
plaintiff  that  the  amount  due  the  old  firm  should  not  be  less  than  a  sum  specified,  and 
that  the  debts  of  the  firm  should  not  exceed  a  certain  sum.  It  appearing  that  the 
debts  exceeded  the  amount  specified,  but  also  that  less  than  that  amount  had  been 
paid  on  account  of  the  liabilities  of  the  old  firm,  it  was  held,  that  the  defendant's 
covenant  was  a  contract  of  indemnity  only,  but  that  the  plaintiff  was  entitled  to 
recover  as  damages  the  actual  loss  which  he  had  sustained  by  reason  of  the  defend- 
ant's breach  of  covenant ;  and  that  the  amount  of  such  damage  was  purely  a  question 
for  the  jury.     WaUcer  v.  Broadhurst,  xxiL  587. 

7.  Payment  for  goods  by  bills  afterwards  dishonored.  Where,  by  a  contract  for 
delivery  of  goods,  payment  is  to  be  made  by  bills  which  are  dishonored  before  the 
goods  are  delivered,  the  parties  are  then  placed  in  the  same  position  as  if  the  bills  had 
never  been  given,  or  the  contract  had  been  to  pay  in  ready  money,  and  the  vendee 
can  recover  only  the  difference  between  the  contract  price  and  market  price  of  the 
goods.     Valpy  v.  Oakeley,  vi.  168. 

8.  Against  sheriff  for  failure  to  levy  execution.  Declaration  in  case  against  the 
sheriff  alleged,  that  although  defendant  could  have  levied  of  goods  of  the  execution 
debtor  within  his  bailiwick  the  moneys  indorsed  on  the  writ,  yet  defendant,  disregard- 
ing his  duty,  did  not  levy  of  the  said  goods  the  moneys,  or  any  part  thereof;  and  that 
defendant,  further  disregarding  his  duty,  &lsely  returned,  &c.  Held,  that  though  the 
execution  debtor  had  other  goods,  which  the  sheriff  had  not  seized  or  not  sold,  the 
proper  estimate  of  the  damages  was  what  the  goods  would  have  realized  if  sold  for  the 
best  price  which  the  sheriff  could  have  obtained.     Mullett  v.  ChaUis,  ii.  260. 

9.  Goods  distrained  sold  witlMut  appraisement.  In  case  for  selling  goods  distrained 
for  rent  without  appraisement,  the  measure  of  damages  is  the  real  value  of  the  goods 
sold,  minus  the  rent  due.    Knight  v.  Egerton,  xii.  562. 

10.  Several  actions  for  distinct  breaches.  Agreement  that  the  pliuntiff  should  enter 
into  service  of  defendants  for  sale  of  wines  on  commission  ;  the  agreement  to  continue 
in  force  for  five  years,  and  the  defendants  guaranteeing  the  plaintiff  600/.  per  annum 
a8  a  minimum  revenue  firom  the  business  during  the  continuation  of  the  agreement 
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Held,  that  the  plaintiff  might  sue  in  any  year  during  the  continuance  of  the  agree- 
ment for  breaches  in  any  former  year ;  but  that,  if  there  was  an  entire  dismissal  fix>m 
the  service  before  the  expiration  of  the  agreement,  the  plaintiff  ought  to  include  in 
one  action  the  whole  gravamen  he  would  suffer  by  such  breach  of  contract  Clossman 
T.  Laeoste,  xxviii.  140. 

11.  Breach  of  contract  sued  on  since  action^  brought — Reduction  of  damages.  A 
breach  by  the  plaintiff  of  the  contract  sued  upon,'  since  action  brought,  cannot  be 
pleaded  or  given  in  evidence  in  reduction  of  damages,  to  avoid  circuity  of  action. 
Bartiea  t.  Holmes,  xx.  277. 

12.  Conversion  of  vessel  by  builder  before  finishing  her.  The  plaintiffs  contracted 
irith  R.  to  build  a  ship  for  them,  and  made  advances  from  time  to  time  in  respect  ot 
her ;  and  R.  gave  them,  as  security  for  the  advances,  a  bill  of  sale  of  the  ship,  which 
stated  that  he  (R.)  thereby  did  sell,  transfer,  &c.,  to  the  plaintiffs  a  certain  ship  in 
progreas  of  building,  (describing  her,)  to  have  and  to  hold  the  ship,  &c.,  to  the  plain- 
tifi  finever  when  she  should  be  completed.  The  defendants  having  converted  the 
vessel  before  she  was  finished,  and  having  finished  her,  the  plaintiffs  were  held  en- 
tided  to  recover,  as  damages  in  trover,  the  value  of  the  vessel  at  the  time  of  her  con- 
TeraoD,  but  not  her  value  at  a  subsequent  time,  nor,  as  special  damage,  the  value  of 
freight  which  the  plaintiffs  might  have  earned  with  her,  if  K.  had  completed  her  and 
delivered  her  to  them.    Read  v.  Fairbanks,  xxiv.  220. 

18.  Plan  and  model  sent  by  railway  company — Neglect  to  forward,  till  too  late  to 
compete  for  prize.  A  prize  had  been  offered  for  the  best  plan  and  model  of  a  machine 
fiir  loading  colliers  from  barges,  and  plans  and  models  intended  for  the  competition 
ivere  to  be  sent  by  a  certain  day ;  the  plaintiff  sent  a  plan  and  model  accordingly  by 
a  isQway,  but  through  negligence  it  did  not  arrive  at  its  destination  untLL  afler  the 
appointed  day.  Semble,  by  Erie,  J.,  that  the  proper  measure  of  damages  in  such- a 
case  is  the  value  of  the  labor  and  materials  expended  in  making  the  plan  and  model, 
and  not  the  chance  of  obtaining  the  prize,  as  the  latter  is  too  remote  a  ground  for 
damage!.     Watson  ▼.  The  Ambergate,  Sfc.  Railway  Co.  iii.  497. 

ir.  Special, 

1.  Inswrance  against  death  or  accident — Loss  of  time  or  profit.  In  a  suit  on  a  policy 
of  insurance  by  which  1,000/.  was  to  be  paid  to  the  representatives  of  the  assured  in 
case  of  his  death  by  railway  accident,  and  a  proportionate  part  of  that  sum  to  him  in 
case  of  his  injury  by  such  accident,  it  is  not  a  true  measure  of  damages  to  assume  the 
sum  insored  as  the  value  of  life,  and  estimate  a  proportionate  sum  for  the  injury  sus- 
tained ;  and  though  the  assured  can  recover  for  the  personal  expense  and  pain  caused 
by  the  injury,  he  is  not  entitled  to  damages  for  the  loss  of  time  or  profit  occasioned  by 
it     Theobald  v.  The  Railway  Passengers  Assurance  Co.  xxvi.  432. 

2.  Action  by  personal  representative  to  recover  damages  for  death — Mental  suffering. 
In  an  action  by  the  personal  representative  of  a  deceased  person  to  recover  damages 
for  his  death  under  9  &  10  Vict  c.  98,  the  jury,  in  assessing  the  damages,  are  confined 
to  injories  of  which  a  pecuniary  estimate  can  be  made,  and  cannot  take  into  their  con- 
lideratioD  the  mental  suffering  occasioned  to  the  survivors  by  his  death.  Blake  v. 
The  Midland  Railway  Co.  x.  487. 

8.  Costs  of  quashing  inquisition.  Where  the  pkdntiff,  who  had  been  committed  to 
jail  for  manslaughter,  by  a  coroner's  warrant,  was  afterwards  admitted  to  bail,  and 
labsequently  got  the  inquisition,  under  whieh  he  had  been  committed,  quashed,  it  was 
held,  in  an  action  against  the  coroner  for  false  imprisonment,  alleging  as  special  damage 
that  he  had  been  obliged  to  pay  money  in  procuring  his  discharge  from  custody,  that 
he  was  entided  to  recover  the  costs  of  quashing  the  inquisition.  Foxhall  v.  Bamettf 
sdL  179. 
.  i.  Action  again»t  hankers  for  refusal  to  pay  checks.    In  an  action  against  banken 
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for  refusing  to  pay  a  trader's  checks,  they  having  at  the  time  of  refusal  sufficient  assets 
of  the  trader,  the  latter  may  recover  substantial  damages  without  proof  of  actual  dam- 
age.   Rolin  V.  Steward,  xxv.  341. 

5.  Presumed  after  verdict  In  case  of  an  action  for  an  injury  to  a  right,  if  necessary, 
it  must  be  presumed,  after  verdict,  that  special  damage  was  proved.  King  v.  The 
Rochdale  Canal  Co.  vL  241. 

6.  Action  for  non-fulfilment  of  contract,  causing  non-fulfilment  with  third  parlies. 
In  an  action  for  the  non-fulfilment  of  a  contract  it  was  averred,  as  special  damage, 
that  the  plaintifis  had  thereby  been  prevented  from  fulfilling  a  contract  with  third 
parties,  and  lost  the  profits  thereon.  Held,  that  the  jury,  although  not  bound  to  assess 
the  damages  at  the  amount  of  such  profits,  yet  that  they  might  do  so  if  satisfied  by 
reasonable  evidence  that  the  plaintiffs  would  have  obtained  such  profits  but  for  the 
breach  of  contract  by  the  defendants.  Also,  that  such  damages  were  equally  recover- 
able, although  the  contract  which  would  have  produced  the  profits  could  not  have 
been  enforced  at  law,  because  not  in  compliance  with  the  Statute  of  Frauds,  and 
although  it  was  made  by  the  three  plaintiffs  with  two  of  the  plaintiffs  carrying  on  a 
separate  business.     Waters  v.  Towers,  zx.  410. 

III.   Nominal;  Assessment  of, 

1.  For  detention  of  debt  paid  after  action  brought.  In  an  action  of  debt  the  plain- 
tiff*, in  his  particulars,  stated :  **  This  action  is  brought  to  recover  the  sum  of  Is, 
damages,  for  the  detention  of  the  debt  for  which  this  action  is  brought,  together  with 
the  costs  of  suit ;  the  debt,  86/.  95.,  having  been  paid  by  the  defendant  to  the  plaintiff 
afler  action  brought"  The  plaintiff  having  proved,  at  the  trial,  a  debt  of  69/.,  the 
verdict  was  held  to  have  been  properly  entered  for  that  sum,  debt,  and  Is.  damages. 
Nosotti  V.  Page,  ii.  826. 

2.  Trespass — Evidence,  In  an  action  of  trespass,  where  the  pUuntiff  proves  by  parol 
that  he  occupies  the  premises  under  a  written  agreement  from  W.,  and  the  defendant 
produces  a  lease  from  W.  made  and  taking  effect  about  the  time  of  the  acts  com- 
plained of  as  trespasses,  in  order  to  entitle  him  to  more  than  nominal  damages,  the 
plaintiff  must  show  the  duration  of  his  interest,  which  he  can  only  do  by  the  written 
instrument     Twyman  v.  Knowles,  xiv.  318.  • 

8.  Nisi  Prius  record  not  admissible  on  assessment  of  damages.  Action  of  contract 
for  breach  of  agreement  to  enter  into  a  partnership.  A  plea  of  fraud  was  pleaded, 
but  subsequently  withdrawn.  Held,  that  upon  the  assessment  of  damages,  the  nisi 
prius  record  was  not  admissible  to  show  that  the  plea  of  fi;aud  had  been  pleaded. 
Herring  v.  Tomlin,  xxviii.  142. 

DEBT. 

1.  For  dividends  sold  and  assigned.  Debt  for  dividends  sold  and  assigned  and  on 
an  account  stated.  Pleas,  payment  into  court  of  parcel,  &c.,  and  as  to  the  residue, 
never  indebted.  At  the  trial,  it  appeared  that  the  plaintiff  had  agreed  to  sell  to  the 
defendant  certsun  dividends  for  1 75/.,  but  afler  the  bargain  was  made  it  was  found 
that  an  order  of  the  court  of  chancery  was  necessary  before  the  dividends  could  be 
received  by  the  defendant,  and  a  dispute  having  arisen  as  to  which  party  was  to  pay 
the  costs  of  obtaining  this  order,  it  was  agreed  that  the  deed  of  transfer  should  be 
executed,  and  the  question  of  costs  referred  to  two  solicitors.  The  deed  was  accord- 
ingly executed,  and  125/.  paid  to  the  plaintiff,  and  a  paper  signed  by  both  parties  in 
which  credit  was  given  for  that  sum,  and  50/.  stated  to  be  the  balance  remaining. 
The  deed,  however,  stated  that  the  whole  purchase-money  was  paid,  and  contained  a 
release  in  the  usual  way.  Held,  first,  that  the  plaintiff  could  not  recover  the  remainder 
of  the  purchase-money  under  the  first  count,  as  the  debt  only  accrued  upon  the  execu- 
tion of  the  deed,  and  at  the  same  time  the  debt  was  released ;  secondly,  that  there 
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viB  no  eyidence  of  an  account  stated,  as  at  the  time  the  memorandum  was  signed, 
tiie  plaintiff's  claim  to  the  50/.  was  contingent  upon  the  result  of  the  reference. 
Baker  ▼.  Heardy  vii.  531. 

2.  An  agreement  for  carriage  of  goods.  An  action  of  debt  is  not  maintainable  upon 
an  agreement  that  the  defendant  would  carry  certain  goods^br  the  plaintiff,  in  con- 
nderation  that  the  plaintiff  would  carry  a  like  quantity  for  the  defendant  Bracegirdle 
Y.  HmckMy  xxiv.  5S4. 

S.  Against  municipal  corporations  for  arrears  of  salary.  Under  the  Municipal 
Corporations  Act,  enacting  that  the  salaries  of  officers  appointed  by  the  council  shall 
be  paid  oat  of  the  *'  Borough  Fund,"  it  was  held,  that  an  officer  appointed  by  the 
cooncil  with  a  salary  cannot  maintain  an  action  of  debt  against  the  corporation  for 
irreuB  of  such  salary.     Addison  v.  The  Mayor,  Sfc,  of  Preston,  x.  489. 

DECREES. 

1.  For  Foreclosure,  On  a  decree  for  foreclosure,  at  the  suit  of  an  equitable  mort- 
gagee by  deposit,  the  decree  simply  directs  the  mortgagor  to  surrender,  without  saying 
at  whose  expense  it  is  to  be  done.    Pryce  ▼.  Bury,  xxiii.  75. 

i.  To  carry  into  execution  trusts  of  will,  A  decree  directing  the  trusts  of  a  will  to 
be  carried  into  execution,  does  not  imply  that  all  the  trusts  are  valid.  Gooch  v. 
Goock,  xxi.  534. 

S.  Construction  of.  Decrees  arc  to  be  construed  according  to  the  general  or  ordi- 
nary meaning  of  the  words  used  in  them.     Grieves  v.  JRawley,  xxi.  310. 

4.  Form  of  a  decree  for  partition  against  infants,  see  Botora  v.  Wright,  iii.  190. 

4 

DEDICATION. 

Of  land  to  public  for  canal,  A  demised  copyhold  knd  to  B,  in  1779.  In  1794 
in  act  was  obtained  for  a  canal  part  of  which  was  to  pass  over  the  demised  land,  and 
to  be  made  by  C.  C's  portion  of  the  canal  was  made  under  an  arrangement  between 
lam  and  B,  the  lessee.  No  compensation  was  made  to  A,  in  respect  of  his  reversion, 
Imt  all  the  acts  of  C  were  done  with  the  consent  of  the  proprietors  of  the  lands  of 
whom  A  was  one.  Held,  that  A  must  be  taken  to  have  dedicated  the  land  used  for 
the  canal  to  the  public  for  the  purpose  of  that  undertaking.  Beaufort  v.  Patrick^ 
xvii.  28.  See  Ways. 

DEED. 

I.  TALIDITT. 

n.  CON8TBUCTION. 
W.  DATE. 
IT.  ACKNOWLEDGMENT. 

V.  FRAUD. 
TL  MISCELLANEOUS   CASES. 

I.    Validity. 

1.  Premature  conveyance  by  cestuis  que  trust  of  real  estate  left  them  by  will.  Real 
tttate  was  left  by  will  upon  certain  trusts,  and  the  right  of  sale  thereof  was  restricted 
n  point  of  time.  The  trustees  appointed  by  the  will  declined  to  accept  the  trust,  and 
tke  cestuis  que  trust  wishing  to  sell  part  of  the  property,  before  the  time  specified  in 
^  will,  aU  joined  in  the  execution  of  a  trust  deed  containing  provisions  to  that 
^ect,  and  the  property  was  managed  in  conformity  with  the  terms  of  the  deed. 
Bdd,  that  under  the  circumstances  the  deed  should  be  sustained,  although  the  right 
^  tke  cestuis  que  trust  to  abrogate  the  provisions  of  the  will  was  of  a  questionable 
^ttaeter.    Ferric  w.  Atherlon^  xxviii.  1. 
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2.  Alteration  of  deed,  effect  of.  If  a  deed  be  altered  in  a  material  part  it  is  not 
thereby  rendered  Yoid  from  the  beginning,  it  ceases  to  have  any  new  operation  and 
no  action  can  be  brought  in  respect  of  any  pending  obligation  which  would  hav^ 
arisen  from  it  had  it  remained  entire ;  but  it  may  still  be  given  in  evidence  to  prove 
a  right  or  title  created  ^y  its  having  been  executed  or  to  prove  any  collateral  fact 
The  Agriculturist  CatUe  Insurance  Co,  v.  Fitzgerald^  iv.  211. 

S.  Mortgage  given  under  mistake.  If  B  represent  to  A  that  he  is  liable  as  security 
for  him  to  a  third  person  and  A,  believing  that  to  be  true,  assigns  property  to  B  by 
way  of  mortgage,  and  it  proves  that  B  is  not  legally  liable,  the  mortgage  deed  is 
invalid,  if  there  was  no  other  consideration  therefor.    Lake  v.  Brutton,  xxiii.  628. 

4.  FcUse  recitals,  A  young  lady,  a  few  months  afler  she  came  of  age,  and  on  the 
eve  of  her  marriage,  with  her  father's  concurrence,  but  without  the  knowledge  of  her 
intended  husband,  made  an  absolute  assignment  of  her  reversionary  interest  in  a 
sum  of  stock  to  the  trustee  thereof,  by  a  deed  which  recited  a  contract  for  sale  of 
such  stock  to  the  trustee  and  the  pa3rment  of  the  purchase-money,  and  upon  this  deed 
was  indorsed  a  receipt  for  the  purchase-money,  signed  by  the  lady,  no  purchase- 
money  having  in  fact  been  paid.  Heldj  that  the  falsehood  of  the  recitals  in  the  deed 
alone  would  have  been  sufficient  to  prevent  the  court  from  supporting  it  as  a  security, 
to  the  amount  of  the  consideration  expressed,  for  a  larger  sum  due  from  the  lady's 
father  to  the  trustee  for  money  advanced  for  her  education.  LeweUin  v.  Cobbold^ 
xix.  43. 

n.   Construction, 

1.  Formalities  required  by  acts  ofparliamenL  The  effect  to  be  g^ven  to  such  clauses 
in  acts  of  parliament  as  that  in  the  stat.  47  Geo.  III.  c.  34,  rendering  deeds  void 
for  want  of  indorsement  or  other  formal  matters,  depends  much  on  the  purpose 
of  the  act  in  which  they  are  contained ;  and  if  the  act  be  one  of  general  public 
concern,  they  are  to  be  construed  largely,  to  defeat  the  mischief  which  the  act 
is  intended  to  prevent ;  but  if  the  act  be  not  such,  then  the  effect  to  bo  given  to 
such  provisions  is  to  be  limited  by  the  purpose  for  which  they  are  inserted.  Jortin  v. 
The  Southeastern  Railway  Co,  xxxi.  320. 

2.  "  AU  my  real  estate.**  The  general  description  in  an  indenture  in  these  words, 
'*  all  my  real  estate,"  satisfies  the  words  of  stat  27  £liz.,  as  to  a  subsequent  sale  of  the 
"  same  estate."     Stone  v.  Van  Heythuysen,  xxiii.  491. 

3.  "  Legal  representatives,**  The  words  "  legal  representatives,"  used  in  a  deed, 
cannot  be  acted  upon  by  the  court,  unless  some  context  be  found  in  the  deed  to 
explain  them.     Tipping  v.  Howard,  vi.  99. 

4.  Series  of  deeds — Rights  of  parties.  Parties  to  a  series  of  deeds  are  to  be  con- 
sidered as  stipulating  according  to  the  rights  which  they  had.  Harman  v.  Richards^ 
xvii.  548. 

5.  Right  to  cut  sluice — When  exhausted.  Where  a  deed  gave  a  right  to  cut  a  goit 
or  sluice  through  a  certain  close,  in  "  the  most  convenient  direction,"  and  also  the 
right  to  repair  the  same  from  time  to  time,  the  right  to  construct  is  exhausted  by  the 
construction  of  one  goit  or  sluice.  Bostock  v.  Sidehottoni,  xiv.  152 ;  Sidebottom  v. 
Bostock,  xiv.  152. 

6.  General  words  of  description,  to  what  limited.  A  assigned  "  all  his  ready  money, 
securities  for  money,"  &c.,  &e.,  and  all  his  other  personal  estate  and  effects  whatsoever 
or  wheresoever  of  or  belonging,  or  due,  or  owing  to  him.  Held,  that  the  general 
words  passed  only  property  ejusdem  generis  with  that  specified,  and  that  they  did  not 
convey  a  contingent  reversionary  interest  in  a  legacy.  Re  WrighVs  Trusts,  six. 
808. 

7.  Deed  of  partition  of  lands,  mines,  minerals,  Sfc. — Proviso,  A.  and  B.,  being  seised 
of  M.  and  T.  farms,  and  the  mines  and  minerals  under  the  same,  by  deed  of  partitioiiy 
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oonyejed  the  same  to  S.  to  hold  the  same,  as  to  M.  farm,  to  the  only  use  of  A.  and 
his  heirs  and  assigns  forever,  and  as  to  T.  farms  to  the  only  use  and  behoof  of  B.,  his 
heirs  and  assigns  forever.  The  deed  recited  the  agreement  of  partition,  and  that  by 
the  said  agreement  '*  all  coals,  cannel,  &c.,  and  all  mines  to  be  found  within  the  said 
premises,  should  be  taken  hj  and  between  them  under  such  payments,  restraints,  and 
liberties,  as  in  the  said  deed  were  after  mentioned,  &c."  And  the  deed  then  provided 
that  an  ore,  coal  mines,  &c.,  and  the  rents  and  profits  of  such  mines  and  minerals  to 
be  gotten  within  the  s^ud  premises,  shall  be  had,  received,  and  taken,  and  the  costs  of 
getting  and  carrying  away  the  same,  and  all  trespass  and  damages  done  on  the  lands 
thereby,  shall  be  paid  by  A.  and  B.  equally,  in  such  manner  as  if  the  lands  wherein 
the  same  shall  be  found  had  not  been  divided,  allotted,  or  conveyed,  but  still  remained 
in  common  between  them :  provided  that  he  in  whose  lands  such  minerals  may  be 
found  may  get  and  dispose  thereof  in  such  manner  as  he  shall  think  fit,  paying  to  the 
other  one  half  of  the  profits  thereof,  afler  deducting  such  costs  and  payments  as 
aforesaid.  Held,  by  the  above  deed,  a  complete  partition  was  efi*ected  of  the  lands, 
wi&ce,  subsoil,  mines,  and  minerals,  and  that  the  proviso  was  only  for  the  purpose  of 
woridng  the  mines  at  the  joint  expense  and  for  common  profit,  without  prejudice  to 
the  separate  ownership.    Bateman  v.  WiUiamson,  zxviiL  127. 

8.  Two  separate  deeds — Marriage  settlement — Hotchpot.  On  a  marriage,  two  separ- 
ate soms  were  provided  by  two  separate  deeds,  for  the  portions  of  younger  children, 
and  each  deed  contained  a  hotchpot  clause.  Held,  that  these  clauses  were  separate 
and  distinct,  and  operated  only  on  the  fund  contained  in  each  settlement  respectively. 
Montague  y.  Montague,  xxi.  575. 

9.  Limitation  of  etpiity  of  redemption  varied.  Ileal  estate  was  setdcd  by  deeds  to 
nch  uses  as  the  husband  should  appoint  He  appointed;  by  a  deed  of  July,  1817,  to 
nch  uses  as  '^  he  and  his  wife  should  jointly  appoint,  and  in  default  to  himself  for 
fife ;  remidnder  to  his  wife  for  life ;  remainder  to  his  son  in  fee.**  The  husband  and 
wife  made  several  mortgages,  all  except  one  limiting  the  equity  of  redemption  upon 
or  condstently  with  the  uses  of  the  deed  of  1817.  In  1832,  they  made,  under  the 
power  in  the  deed  of  1817,  another  mortgage  which  limited  the  equity  of  redemption 
to  the  husband  and  wife,  *^  their  heirs  or  assigns,  or  to  such  otlier  persons,  &C.,  as  they 
should  ^rect ; "  and  by  a  deed  of  even  date,  certain  terms  were  assigned  to  attend 
the  inheritance  according  to  the  uses  of  the  other  deed  of  even  date.  Held,  that  the 
deed  of  1832  was  intended  to  vary  the  limitation  of  the  equity  of  redemption,  and 
defeated  the  limitation  of  the  fee  of  the  deed  of  1817.     Whitbread  v.  Smith,  xxi.  290. 

in.   Date. 

1.  Acknowledgment  of  title  in  mortgagee — Statute  of  limitations  begins  to  run  when. 
A  mortgage-deed  was  dated  the  27th  of  October,  1827,  but  not  executed  until  the 
23d  of  August,  1834,  and  it  contained  a  covenant  by  the  mortgagor  admitting  the 
tide  to  be  in  the  mortgagee,  his  heirs  and  assigns.  Held,  that  this  was  a  sufficient 
acknowledgment  of  title,  under  3  &  4  Will.  lY.  c.  27,  s.  14,  to  enable  the  mortgagee 
to  recover  within  twenty  years  of  die  execution  of  the  deed,  as  the  statute  of  limita- 
tions commenced  to  run  from  the  day  of  the  actual  execution,  and  not  from  the  day 
of  the  date  of  the  deed.    Jaynes  v.  Hughes,  xxviii.  589. 

1  Deeds  date  from  the  time  of  their  execution,  and  not  from  the  time  of  their 
enrolnient    IVye  v.  The  Corporation  of  Gloucester,  vi.  73. 

rV.  AchnouHedgmerU, 

1*  AtknovAedgmerU  taken  abroad — Erasure.  The  court  allowed  a  certificate  of 
admofidedgment  and  affidavit  of  verification  (taken  in  New  South  Wales)  to  be  filed, 
MMhUandiiig  aa  exanire  in  a  material  part  of  the  affidavit^— there  being  satiafao- 
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tory  evidence  (by  affidavit)  that  the  erasure  was  made  before  the  acknowledgment 
and  'affidavit  were  taken  and  sworn,  and  also,  notwithstanding  the  address  of  the 
commission  to  J.  B.,  Jr.,  instead  of  J.  R.  B.,  there  being  an  affidavit  identifying 
them.    In  re  Mary  Bingle^  xxix.  339. 

2.  Acknowledffment  of  married  woman^  delay  to  fie — Affidavit  of  commissioner. 
Where  the  certificate  and  affidavit  of  an  acknowledgment  of  a  married  woman,  under 
3  &  4  Will.  lY.  c.  74,  had  not  been  filed  for  many  years,  and  one  of  the  conmiis- 
sioners  had  died,  and  the  other  made  an  affidavit  verifying  the  certificate,  (which  was 
in  the  usual  form,)  and  stating  that  the  acknowledgment  was  made  by  the  married 
woman  ;  and  that  from  his  practice  in  such  cases,  he  believed  and  had  no  doubt  that 
the  proper  questions  were  put  to  her,  and  the  proper  answers  made,  it  was  held,  not 
sufficient.  He  should  have  stated,  as  in  the  case  of  an  attesting  witness  to  a  deed,  that 
from  the  fact  of  his  signature  to  the  certificate,  he  believed,  and  had  no  doubt,  that 
all  things  had  been  regularly  done,  as  they  purported  to  have  been  done,  inasmuch  as 
otherwise  his  signature  would  never  have  been  attached  to  it  Ex  parte  Gardner^ 
XXX,  513. 

3.  Erasures — Enlargement  of  time  to  return  commission.  An  affidavit  of  the  due 
taking  of  an  acknowledgment  at  Sydney  had  an  interlineation  in  the  body  of  it,  and 
an  erasure  in  the  jurat  The  court  refused  to  allow  it  to  be  filed.  They  also  refused 
to  enlarge  the  time  for  returning  the  comission,  in  order  to  get  the  defects  remedied, 
the  time  for  the  return  having  expired.    In  re  Tiemey,  xxx.  531. 

4.  Acknowledgment  of  married  woman — Commissioner  an  interested  party.  The 
certificate  of  the  acknowledgment  of.  a  deed  by  a  married  woman,  if  made  in  the 
form  required  by  act  3  &  4  Will.  lY.  c.  4,  s.  84,  is  conclusive  evidence  of  the  facts 
stated  in  it  and  of  the  proper  acknowledgment  of  the  deed.  Semble,  that  where  one 
of  the  commissioners  to  make  the  acknowledgment  was  an  interested  party,  the 
acknowledgment  was  invalid,  but  that  evidence  of  this  fact  was  inadmissible  where 
the  certificate  was  correct  in  form,  but  that  the  invalidity  of  the  certificate  might  have 
been  set  up  had  it  appeared  on  the  face  of  the  certificate  and  deed  that  the  party  to 
whom  the  conveyance  was  made  was  one  of  the  commissioners.  Bancks  v.  OUertony 
xxvi.  508.     See,  also.  In  re  Ollerton,  xxx.  539. 

V.  Fraud. 

1.  Setting  aside  deed  for  fraud.  A  deed,  though  made  for  valuable  consideration, 
may  be  affected  by  mala  fides,  but  he  who  undertakes  to  set  aside  a  deed  solely  on 
the  ground  of  mala  fides  has  a  difficult  task  to  perform.  Harman  y.  Richards,  xvii. 
548. 

2.  Fraud  of  solicitor  in  preparing  mortgage  deed.  Plaintiff  applied  to  a  solicitor  to 
raise  a  certain  sum  on  mortgage.  He,  to  prevent  plaintiff  from  dissipating  his  for- 
tune, tied  it  all  up,  as  plaintiff  alleged,  without  his  authority  or  knowledge,  and  con- 
stituted himself  sole  trustee.  Held,  that  such  settlement  could  not  be  maintained  in 
equity  without  the  clearest  evidence  of  the  concurrence  of  ijie  settlor,  for  want 
of  which  the  deed  was  declared  void,  and  the  trust  property  directed  to  be  recon- 
veyed.    Moore  v.  Prance^  vii.  1 7. 

VI.  Miscellaneous  Oases. 

1.  Who  entitled  to  possession  of  deed.  Where  the  plaintiff  in  a  partition  suit  was 
entitled  to  the  greater  part  of  the  estate,  and  had  the  title  deeds  in  his  possession,  it 
was  held,  that  the  defendant,  the  owner  of  the  rest,  was  entitled  to  such  of  the  deeds 
as  related  exclusively  to  the  land  which  should  be  allotted  to  him,  but  thai  the  plaintiff 
might  retain  the  rest,  he  undertaking  to  abide  by  any  order  of  the  coort  in  tlie 
ises.    Jones  y.  Robinson,  xxviL  477. 
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2.  Where  sereral  have  interest  in  a  deed,  the  title  to  the  possession  of  it  is  ambu- 
hUay ;  and  any  of  the  parties  interested  having  possession  may  retain  it  against  the 
other.    Foster  y.  Crabb,  xL  52t. 

3.  Partial  execution  of.  There  can  be  no  such  thing  as  a  partial  execution  of  a 
deed.  Therefore,  a  declaration  alleging  that  the  plaintiff  had  executed  a  certain 
deed,  except  certain  sections  thereof,  is  bad  on  demurrer.  Wilkinson  v.  The  Anglo- 
CaUfemian  Mining  Co.  xiL  444. 

4.  Erasures  and  interlineations.    The  presumption  is,  that  an  erasure  or  interlin- 
*      eadon  in  a  deed  was  made  at  the  time  of  the  execution  of  the  deed.    Doe  d.  Talham 

T.  Catamorej  t.  849. 

5.  Pwrchase  of  equity  of  redemption — Title.  T.  C,  the  executor  of  S.  E.,  pur- 
chased the  equity  of  redemption  of  an  estate  for  615/.,  subject  to  a  mortgage  in  fee, 
(which  contained  a  power  of  sale,)  to  secure  the  repayment  of  800/. ;  this  security  was 
tnuisferred  to  Messrs.  A.  and  D.  T.  C.  was  illegitimate.  He  died  unmarried  and 
mtwtate  in  December,  18S1.  S.  B.  purchased  the  estate,  which  on  the  12th  of 
Aoguat,  i8S4,  was  conveyed  to  him  in  fee  by  A.  and  D.,  the  mortgagees,  and  by  S.  A., 
^  administratrix  de  bonis  non  of  S.  E.  The  deed  recited  that  T.  C.  had  purchased 
^  estate  in  part  with  the  money  of  S.  E.  T.  B.,  the  purchaser,  died,  and  his  estate 
wat  sold  under  the  direction  of  the  court  Objections  were  taken  to  the  title,  because 
flie  mortgagees  had  not  executed  their  power  of  sale  under  the  mortgage,  and  because 
BO  person  claiming  through  T.  C.  had  conveyed  the  estate  or  was  a  party  to  the  suit ; 
beonae  there  was  no  evidence  showing  that  T.  C.  was  illegitimate,  or  that  he  had  died 
without  heirB,  or  that  he  was  a  trustee  for  S.  E.,  and  if  those  statements  were  true  the 
ailBte  had  escheated  to  the  crown ;  and  because,  as  the  equity  of  redemption  had  not 
been  foreclosed,  it  was  assets  for  the  pa3rment  of  his  debts,  and  this  personal  rcprcsen- 
talive  was  not  before  the  court  The  Master  reported  that  a  good  title  could  not  be 
■ade.  Upon  exceptions  to  his  report,  it  was  held^  that  the  evidence  of  T.  C.  being 
a  nwre  Imatee  was  not  such  that  a  purchaser  could  be  compelled  to  take  the  title ; 
tiiat,  aasoming  T.  C.  had  a  beneficial  title,  the  equity  of  redemption  had  not 
escJieatied  to  the  crown ;  that,  as  the  equity  of  redemption  might  possibly  be  assets  for 
Ihe  pajrment  of  the  debts  of  T.  C.  generally  and  on  covenant,  no  title  could  be  made 
in  the  absence  of  the  legal  personal  representative  of  T.  C.  If  it  could,  then  mort- 
gageea  having  the  legal  estate  might  hold  the  whole  property  against  creditors  dis- 
chai^ged  fifom  the  equity  of  redemption.  The  exceptions  were,  therefore,  overruled ; 
hut,  as  it  waa  on  grounds  different  from,  those  on  which  the  Master  had  relied,  without 
oosla.    BeaU  ▼.  Symonds,  xix.  506. 

6.  Annuity — Enrolment.  A  deed  releasing  part  of  an  annuity  previously  granted, 
to  wldeh  the  grantor  is  no  party,  does  not  require  to  be  enrolled  under  the  provisions 
of  the  59  Geo.  IIL  c.  141,  s.  2.    Humphreys  v.  Jenkinson^  xx.  477. 

DEMURRER. 
See  Pleabiko. 

DESIGNS* 
See  CoPTBiOHT  of  Desioxs. 

DETINUE. 

1.  Goods  delivered  up  after  action  brought — Judgment  for  damages.  In  detinue 
for  goods,  if  all  or  any  are  delivered  up  after  action  brought,  the  pliuntiff  cannot  have 
jud^pnent  to  recover  the  goods  so  delivered  to  him,  or  their  value,  but  may  have 
jad^gment  to  recover  damages  for  their  detention,  if  he  has  sustained  any  damage, 
and  may  have  judgment  to  recover  the  residue  of  the  goods,  or  their  value,  and 
danngea  for  their  detention.  Crossjield  v.  Such,  xvL  514. 
L  mo.  mKP.  DIG.  80 
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2.  Payment  into  court,  by  way  of  awards,  may  be  made  in  detinue,  that  action 
being  a  personal  one  within  the  3  &  4  Will.  IV.  c.  42,  s.  21.    lb. 

3.  Power  of  court  to  order  return  of  chattel  By  the  78th  section  of  the  Common- 
law  Procedure  Act,  1854,  the  court  has  power,  on  the  application  of  a  plaintiff  in 
detinue,  to  order  the  return  of  the  chattel  without  giving  the  defendant  the  option  of 
retaining  it  on  paying  the  value.  Held,  that  this  rule  does  not  apply  where,  at  the 
trial,  the  value  of  the  chattel  has  not  been  assessed.     Chilton  v.  Carrington,  zxix.  255. 

4.  By  administrator  for  goods  of  intestate,  A  person  having  died  intestate,  the 
defendant  and  B.  took  possession  of  his  goods,  and  divided  them  between  themselves. 
Letters  of  administration  having  been  subsequently  obtained  by  the  plaintiffs,  an  action 
of  detinue  was  brought  against  the  defendant  Held,  that  the  action  was  not  main- 
tainable as  to  the  goods  which  B.  had  kept  possession  of,  as  they  had  not  been  in  the 
defendant's  possession,  after  the  grant  of  letters  of  administration.  Crossfield  y.  Such^ 
zxii.  555. 

5.  By  cestui  que  trust.  A  cestui  que  trust  cannot  miuntain  detinue  for  the  deed 
under  which  he  claims,  against  a  bailee  of  the  trustee.    Foster  v.  Crabb,  zi.  521. 

DISCOVERY. 

1.  When  granted.  1£  a  discovery  may  be  useful  for  obtaining  any  relief  which  the 
plaintiff  may  obtain,  he  is  entitled  to  it.    Hambrook  v.  Smith,  ix.  226. 

2.  Bill  alleging  fraud — Denial  of  title.  A  and  B  each  claimed  to  be  heir  at  law 
of  C.  A  filed  his  bill, 'Alleging  that  B  had  used  false  and  fraudulent  statements  to 
induce  the  Master  to  report  him  heir  at  law  of  C,  &c. ;  also  containing  various  inter- 
rogatories addressed  to  the  discovery  of  the  alleged  falsity  and  fraud.  B,  by  his 
answer,  denied  A's  title,  and  refused  to  answer  the  interrogatories,  &c.  Held,  affirm- 
ing the  decision  of  the  late  Master  of  the  Bolls,  allowing  exceptions  to  the  answer, 
that  B  was  not  protected  from  the  discovery,  which  was  required  as  a  means  to  establish 
the  fraud  averred  in  the  bill,  although  incidentally,  B  may  have  to  disclose  his  own 
title.     Stainton  v.  Chadwick,  viii.  105. 

3.  Infringement  of  patent — Bill  for  an  account.  Upon  a  bill  charging  the  defendant 
with  infringing  the  plaintiff's  patent,  and  asking  for  an  account  of  his  dealings  and 
transactions,  and  seeking  to  make  him  answerable  for  the  profits  received  by  him  in 
consequence  of  thi^  infringement,  it  was  held,  that  the  defendant  must  answer  the 
interrogatories,  though  he  disputes  the  title  of  the  plaintiff,  and  insists  that  the  dis- 
covery will  be  an  act  of  oppression  upon  him,  and  that  there  was  little  probability  that 
the  court,  at  the  hearing,  would  direct  an  account  upon  the  facts  if  disclosed.  &oiii- 
hame  v.  Nelson,  xv.  572. 

4.  Death  of  partner — Executor  continuing  assets  in  business — Imbecility  of  one 
partner.  Where  A,  B,  and  C  were  partners,  and  A  died,  bequeathing  his  residuaiy 
property  equally  to  6.  S.  and  H.  S.,  and  appointing  the  latter  one  of  his  executors, 
and  he  acted  as  partner  in  A's  place,  and  employed  his  assets  in  the  business,  and  6. 
S.  filed  a  bill  against  H.  S.for  administration  and  an  account  of  the  assets,  and  alleged 
that  the  partnership  was  to  be  wound  up,  denied  H.  S.'s  right  to  act  as  partner,  and 
alleged  that  B  had  been  long  imbel&e,  and  this  allegation  and  the  interrogatories 
thereon  were  excepted  to,  it  was  held,  that  B's  state  of  mind  during  this  time  was  a 
material  fact  in  considering  whether  H.  S.  was  properly  a  partner,  and  whether  it  was 
possible  now  to  wind  up  the  partnership  business.  The  exceptions  were  overruled. 
Simpson  y.  Chapman,  viii.  48. 

See  Inspegtob  of  Documents. 
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DISTRESS. 

L  WHO  ICAT  DI8TRAIK. 
n.  WHAT  MAT  BE  DISTRAINED, 
tn.  HOW  LANDLORD   MAY  ENTER. 
IT.  MISCELLANEOUS   CASES. 

I.  TTho  may  Distraxru 

1.  A  landlord  lias  a  rigbt  to  distrain  upon  a  tenant  at  wilL  Doe  d.  Bensdn  v. 
Fnut^  XIV.  ^6. 

S.  Demise  and  redemise — Interest  in  premises.  Trespass  to  goods.  Flea,  that  bj 
tn  indentore,  made  in  1847,  i^  was  agreed  between  Q.  and  the  defendant,  that  Q. 
should  hold  certain  premises  as  tenant  at  will  to  the  defendant,  at  the  yearly  rent  of 
15(ML,  for  which  rent  it  should  be.  lawful  for  the  defendant  to  distrain  as  landlords  may 
fiv  rents  reserved  on  leases  for  years ;  that  Q*  held  the  premises  under  the  said  inden- 
ture ;  that  three  years'  and  a  quarter's  arrears  of  rent  became  due,  during  the  time 
Q.  held  the  premises  as  such  tenant,  and  the  defendant  was  possessed  of  them  as 
albresaid ;  and  that  the  defendant  distrained  the  goods  for  rent  The  plaintiff  set  out 
dtt  indenture  on  oyer,  from  which  it  i^ypeared  that  Q.,  having  become  in  1847,  the 
lessee  of  the  premises,  under  M.  for  twenty-one  years,  wanting  one  day,  and  having 
bonowed  money  from  the  defendant,  demised  the  premises  to  the  defendant  by  way 
of  mortgage,  at  a  peppercorn  rent,  and  that  the  defendant  redemised  the  same  to  Q., 
•t  a  yearly  rent  of  150/.,  with  power  of  distress.  Held,  on  demurrer,  that  the  plea 
was  bad  in  not  showing  such  an  interest  in  the  premises,  on  the  part  of  the  defendant, 
as  entitled  him  to  distrain.    Pinhorn  v.  Sonster,  ziv.  454. 

n.  What  may  he  distrained. 

1.  Croods  sent  to  auctioneer  to  be  sold.  Goods  sent  to  an  auctioneer  to  be  sold  in  a 
room  hired  by  him  from  one  who  has  no  authority  to  let  it,  are  privileged  from  distress, 
wink  they  are  in  that  room  for  the  purpose  of  being  sold  by  auction.  The  fact  of  such 
room  never  having  been  used  as  an  auction  room  before,  and  only  being  hired  ibr  the 
occasion,  is  immaterial,  as  regards  the  privilege  of  the  goods  from  distress.  Brown  v. 
ArumUM,  i  878. 

S.  Goods  specified  in  schedule,  A  schedule  annexed  to  a  notice  of  distress  specified 
certain  goods,  and  concluded  thus :  **  And  all  other  goods,  chattels,  and  effects  that  may 
he  Ibund  in  and  about  the  said  premises,  that  may  be  required  in  order  to  satisfy  the 
abo?e  rent,  together  with  the  expenses."  Held,  that  this  notice  did  not  justify  the 
seiziire  of  any  goods  besides  those  specified  in  the  schedule.  Kerhy  v.  Harding,  iii. 
574. 

8.  Sjpinning  machines  become  part  of  freehold.  Defendant  distrained  for  rent  certain 
spinning  machines,  which  were  fixed  by  screws,  some  into  the  wooden  floor,  and  some 
into  lead  which  had  been  poured  when  melted  into  holes  in  the  stone  for  the  purpose 
of  receiving  the  screws.  The  machines  having  been  replevied  by  an  invalid  replevin, 
defendant  entered  and  seized  them  a  second  time.  Held,  that  the  machines  never 
became  a  part  of  the  fireehold,  and  were  distrainable.    HellaweU  v.  Eastwood,  iii.  562* 

in.  How  Landlord  may  enter, 

1.  A  landlord  may  not  break  open  the  door  of  a  stable,  though  without  the  curtilagSi 
in  order  to  make  a  distress.    Brown  v.  Glenn,  ii.  275. 

2.  A  landlord,  in  order  to  distrain,  may  open  the  outer  door  in  the  ordinary  way  in 
llieh  other  persona  onng  the  building  are  accustomed  to  open  it    Therefore,  where 
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the  door  of  a  stable  was  kept  closed  hy  a  padlock  attached  to  a  movable  stable,  and 
the  owner  and  other  persons  usually  opened  the  door  by  pulling  out  the  staple,  it  was 
heldf  that  a  distress  made  upon  goods  in  the  stable,  after  an  entry  in  this  mode,  was 
legaL    Ryan  v.  Shilcock,  viii.  503. 

lY.  MisceUaneotts  Cases. 

1.  Bankrupt  tenant — Landlord  entitled  to  six  years*  rent.  A  landlord  levied  a  distress 
for  rent,  and  before  he  sold,  the  tenant  was  adjudicated  bankrupt,  and  then  the  sale 
took  place  under  the  dbtress.  The  commissioner  decided  that  the  landlord  was  only 
entitled  to  retain  one  year's  rent ;  but,  on  appeal,  it  was  held,  that  the  landlord  was, 
under  the  42d  section  of  the  3  and  4  Will.  lY.  c.  27,  (the  Statute  of  Limitations,) 
entitled  to  six  years'  rent  out  of  the  proceeds  of  the  sale.  Ex  parte  Bayly;  In  re 
Lougher,  xix.  472. 

2.  Abandonment  of  distress,  A  distrsuned  for  rent  due  from  his  tenant  B,  a  livezy 
stable  keeper,  and  took  a  pony  and  carriage  belonging  to  one  of  B's  customers.  While 
the  broker  was  in  possession,  the  owner,  who  was  ignorant  of  the  distress,  was  allowed 
to  take  his  pony  and  carriage  out  as  usual,  the  broker  believing  that  ho  would  bring 
them  back.  Held,  that  this  was  not  an  abandonment  of  the  distress,  and,  the  owner 
having  brought  them  back,  they  were  still  subject  to  the  distress.  Kerby  v.  Harding^ 
iiL  574. 

8.  Sewers-rate — Void  warrant — Trespass*  A  was  assessed  to  a  sewers-rate  in  req>ect 
of  land,  of  some  of  which  he  was  neitiier  owner  nor  occupier.  Before  the  commisF- 
sioners  he  disputed  the  validity  of  the  rate  altogether  as  affecting  his  lands,  but  did 
not  object,  as  to  any  part  of  the  lands  assessed,  that  he  was  not  the  owner  or  occupier. 
The  conmiissioners  issued  a  warrant  of  distress  to  levy  the  whole  amount  Ueld^  that 
the  warrant  was  void  altogether,  and  afforded  no  justification  for  the  distress ;  and 
that  A  was  entitled  to  recover  as  damages  in  an  acdon  of  trespass  the  whole  amount 
levied  thereunder.     Tucker  v.  Maitland,  xxix.  208. 

4.  Action  on  the  case  for  distress  and  wrongful  sale  of  goods — More  rent  chimed 
than  is  due.  Declaration  in  case  alleged  as  the  cause  of  action,  first,  that  defendant 
took  certain  goods  as  a  distress  for  certain  arrears  of  rent  then  claimed  and  pretended 
by  d^endant  to  be  due  to  him,  whereas  part  only  of  the  rent  was  due ;  and,  secondly, 
that  he  wrongfully  sold  the  said  goods,  as  such  distress,  for  the  said  alleged  arrears  and 
costs.  Held,  that  the  distress  and  the  sale  were  substantive  grievances,  both  which 
were  admitted  by  the  payment  of  money  into  court  for  plea,  and  that  the  sale  was 
not  merely  matter  of  aggravation.  Afterwards  on  error  in  the  exchequer  chamber,  it 
was  held,  first,  that  the  allegation  as  to  the  sale  could  not  be  understood  as  charging 
that  more  goods  were  sold  than  were  necessary  to  raise  the  amount  of  the  arrears 
actually  due,  and  costs.  Secondly,  that  the  making  a  distress  for  rent,  some  rent  being 
due,  accompanied  by  an  untrue  claim  or  pretence  that  more  was  due  than  really  was 
due,  is  not  actionable.     Tancred  v.  Leyland,  iii.  482.    See  Admission. 

5.  Rent-charge  cannot  be  split.  A  rent-charge  cannot  be  so  split  as  to  enable  the 
grantee  to  distrain  upon  several  portions  of  the  lands  chai^d ;  and  if  he  once  distraia 
and  might  take  enough  to  satisfy  the  charge,  but  does  not,  he  cannot  nggin  distrain  for 
the  balance.     Owens  v.  Wynne,  xxx.  860. 
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I.   GROUNDS   FOR   A  DIVORCE, 
n.  MISCELLANEOUS    CASES. 


I.  Chrounds  for  a  Divorce, 
1.  Malformatiotu    In  libels  for  divorce  on  the  ground  of  maUbnsatioii,  long  delaj 
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in  bringing  the  suit  must  be  satisfactorily  accounted  for  by  the  libellant    3 — n  v. 
B — n,  xxviii.  95. 

2.  Leffol  cruelty.  The  use  of  abusive  and  obscene  language  and  threats  of  injury  to 
the  wife  made  to  third  persons,  habits  of  constant  intoxication,  or  of  gaming  and 
cruel  and  indecent  treatment  of  the  children,  arc  not  such  legal  cruelty  as  will  justify 
a  decree  of  separation  between  man  and  wife.  The  wilful  communication  of  a,  cuta- 
neons  disorder  is  an  act  of  cruelty,  though  perhaps  not  sufficient  of  itself  to  justify  a 
decree  of  separation.  And  in  a  case  where  this  act  was  coupled  with  evidence  of 
personal  ill  will,  of  blows  given,  and  of  habits  of  intoxication,  on  the  part  of  the  hus- 
band, a  separation  was  decreed.     C v.  C ,  xxviiL  603.    See,  also,  Ciocci  v. 

Cioecij  xxvi.  604. 

3.  Impotency.  .  The  medical  report  stated  that  a  woman  was  a  vir^n,  and  capable 
of  coDsmnmation ;  that  with  respect  to  the  man,  there  was  no  apparent  incapacity, 
but,  from  his  failure  to  accomplish  sexual  intercourse  during  a  long  course  of  cohabita- 
tioii,  the  inspectors  believed  him  to  be  impotent  as  regards  A,  and  that  such  jmpotency 
could  not  be  removed  by  art  or  skill.  The  cohabitation  had  lasted  two  years  and 
some  months.  Udd,  that  the  report  was  sufficient  to  support  a  sentence  of  nullity, 
and  that  the  rule  of  triennial  cohabitation  was  not  binding  where  the  cohabitation  had 
been  safficiently  long,  looking  to  the  evidence,  to  satisfy  the  court  that  the  man's 
capacity  had  been  fully  tried.    Anonymous.^  xxii.  637. 

4.  Adultery,  and  criminal  connection  before  marriage.  Where,  in  a  libel  for  divorce, 
adolteiy  is  alleged  to  have  taken  place  with  A,  a  criminal  connection  with  A,  previous 
to  the  marriage,  may  be  alleged  also.     Weatherley  v.  Weatkerley,  xxix.  605. 

5.  Divorce  a  mensd  et  thoro — Cruelty — Desertion — Scotch  law.  Neglect,  silence, 
sliimning  the  wife's  company,  and  declarations  by  the  husband  that  he  will  never 
oohalnt  with  her,  do  not  constitute  that  **  cruelty  and  maltreatment"  in  respect  of 
which  the  law  will  grant  to  the  wife  a  divorce  a  mensd  et  thoro.  Where,  in  a  case  of 
this  sort,  the  court  of  session  had  pronounced  for  a  divorce,  the  Lords  reversed  the 
interlocutor.  Actual  personal  violence,  or  the  immediate  menace  of  it,  is  not  the 
only  gronnd  of  maltreatment  in  respect  of  wliich  such  a  divorce  will  be  granted. 
Quearey  whether  constant  revilings  and  accusations  of  all  sorts  of  crimes  made,  and 
&faelj  made,  before  friends  and  servants,  would  constitute  a  ground  for  such  a  divorce. 
Hie  general  principle  of  the  law  as  to  divorce  a  mensd  et  thoro  is  the  same  in  England 
and  Scothuid.  [But  it  seems  that  a  special  principle  exists  in  the  law  of  Scotland, 
which  pennits  a  divorce  for  a  wilful  desertion  continued  for  four  years.]  Paterson  v. 
PoferMJi,  xiL  19. 

n.  AfisceUaneaus  Oases. 

1.  AUmony,  In  a  cause  of  separation  promoted  by  the  wife  against  the  husband, 
alimoBj  was  allotted.  The  wife  had  not  complied  with  an  order  of  the  court  of  chan- 
Ofij  respecting  the  custody  of  the  children.  Held,  that  the  refusal  of  the  wife  to  obey 
tiie  court  of  chancery  was  no  ground  for. stopping  the  payment  of  alimony.  Hope  v. 
Bope^  xxix.  608. 

2.  Rescript  does  not  amount  to  sentence  of  separation.  A  rescript  of  the  cardinal 
vicar-general  at  Rome,  authorizing  husband  and  wife  to  live  separate,  does  not  amount 
to  a  sentence  of  separation.     Connelly  v.  Connelly ,  ii.  570. 

3.  Divorce  n  vinculo  applied  for  after  grant  of  divorce  a  mensd  et  thoro.  A  domiciled 
Scotchman  married  an  Englishwoman,  who  aflerwards  abandoned  him  and  returned 
to  England.  He  commenced  a  suit  for  the  restoration  of  conjugal  rights,  which  was 
met  by  a  "  responsive  allegation  "  praying  for  a  divorce  a  mensd  et  thoro,  on  the  ground 
of^  adultery  committed  by  him  in  Scotland ;  which  divorce  was  granted.  She  subse- 
qoently  made  the  same  act  of  adultery  the  ground  of  an  application  in  the  Scotch 
courts  for  a  divorce  a  vinculo :  plea,  that  by  instituting  the  former  suit  the  wife  was 
bmed  in  the  present    Heldf  that  the  plea  was  bad.    It  seems,  per  the  Lord  Chaa- 
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cellor,  that  the  "  responsiTe  aUegation"  is  not  instituting  a  suit  (But  Truro  confrd.) 
Also,  that  by  the  Scotch  law,  a  divorce  a  vinculo  may  be  obtained  after  a  divorce  a 
mensd  has  been  decreed  for  the  same  cause.     Oeils  v.  Dickenson^  xx.  1. 

4.  Separation  deed,  how  avoided.  Reconciliation  and  re^cohabitation  avoid  a  deed 
of  separation,  but  the  husband  may  nevertheless  so  conduct  himself  afterwards  as  to 
contract  a  new  obligation  on  the  footing  of  the  separation  deed.  Webster  y.  Webster^ 
xvii.  278. 

5.  Condonation,  Mere  payments  to  the  wife  of  an  annuity  for  life,  provided  by  the 
deed,  though  continued  after  a  reconciliation,  and  after  the  death  of  the  husband,  are 
not  sufficient  evidence  of  such  a  new  obligation.    lb. 

6.  Form  of  plea  of  condonation  sufficient  without  answer  to  a  bill  by  the  widow,  on 
behalf  of  herself  and  all  other  creditors,  agiunst  the  assets  of  the  husband,  deceased, 
claiming  as  a  creditor  of  his  estate  under  the  deed  of  separation.    lb. 

DOMICIL. 

I.  HOTT   GAINED   AND   LOST, 
n.   MISCELLANEOUS   CASES. 

I.  Sow  gcdned  and  lost, 

1.  By  residence  and  ownership  of  real  estate.  W.  A.  having  landed  property  in 
Ireland,  and  money  in  the  English  funds,  fourteen  years  before  his  death  bought  a 
house  in  France,  where,  with  the  exception  of  occasional  returns  to  lodgings  in  Eng- 
land, he  continued  to  reade,  and  where  he  died.  He  left  an  English  will,  dated 
in  1843,  and  a  French  will,  dated  in  1848.  Held,  1}iat  the  domicil  of  W.  A.  was  in 
France.    Laneuville  v.  Anderson,  xxii.  641.    Decree  affirmed,  xxix.  59. 

2.  lodging  in  another  country — Lease — Description  in  wUL  A  man  may  obtun  a 
new  domicil  in  a  country,  where  he  is  only  a  lodger,  and  not  a  housekeeper,  and 
without  repudiating  his  nationality.  And  this  domicil  is  not  changed  by  a  subsequent 
residence  in  another  country,  where  he  takes  a  lease  of  apartments  determinable  by 
either  the  lessor  or  the  lessee,  at  the  end  of  three  years.  And  the  fiict  that  he 
describes  himself  in  his  will  as  being  of  a  certain  city  in  his  native  country,  makes 
no  material  difference.     Whicker  v.  Hume,  r.  52. 

8.  Acting  as  surgeon  in  navy.  A  domicil  in  Scotland  is  not  lost  by  acting  as 
surgeon  of  the  navy  at  various  stations  and  at  sea,  the  person  returning  to  Scotland 
at  times  and  spending  intervals  of  employment,  though  he  finally  moves  his  goods  and 
fiunily  therefrom,  if  he  has  made  no  permanent  settlement  elsewhere.  Brown  t. 
Smith,  xi.  6. 

4.  Pauper — Imprisonment  in  another  parish.  The  absence  of  a  person  finom  a 
parish  in  which  he*  is  residing,  in  consequence  of  an  imprisonment  out  of  the  pari^ 
is  not  of  itself  such  an  interruption  of  the  residence  as  would  prevent  his  becomiog 
irremovable  by  five  years'  residence  including  the  time  of  the  imprisonmwit,  if  an 
intention  to  return  at  the  expiration  of  the  imprisonment  exists  throughout  it.  Hoi' 
beck  V.  Leeds,  iL  245. 

II.  MisceUaneous  Cases. 

1.  0/  husband  and  wife  living  apart.  Where  the  husband  and  wife  are  living  apart 
under  a  sentence  of  separation,  the  domicil  of  the  husband  is  not  the  domicil  of 
the  wife,  and  the  consequent  defect  of  jurisdiction  apparent  on  the  fi&ce  of  the  libel 
will  not  be  cured  by  the  appearance  of  the  wife.     Williams  r.  Dormer,  ix.  598. 

2.  Of  testator,  how  determined.  Where  the  question  before  the  court  is  the  domi- 
cil of  the  testator,  the  conduct  of  parties  to  the  suit  sabseqnent  to  his  death  is  im* 
BsateriaL    Laneuville  v.  Anderson^  ix.  581. 
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DONATIO  MORTIS  CAUSA. 

1.  Donor  need  not  have  immediate  death  in  view.  To  constitute  a  yalid  gift  causd 
mortis  it  ia  not  necessary  that  the  donor  should  haye  immediate  death  in  view,  bat 
only  that  the  gift  should  be  made  upon  the  supposition  that  there  is  no  hope  of  re- 
eorery.    Meredith  y.  Watson,  xxiii.  250. 

2.  Check.  A  testator,  upon  his  death-bed,  gave  a  cheek  of  1,000/.  to  his  wife,  and, 
at  his  request,  she  changed  it  for  the  check  of  another  person  of  the  same  amount. 
The  testator^s  check  was  paid  in  his  life,  and  afler  his  decease,  the  widow  obtained  the 
1,000/1  upon  another  check  given  to  her  for  that  for  which  she  had  parted  with  her 
husband's  check.  Held,  that  the  gift  to  the  wife  was  complete,  and  that  the  1,000/. 
did  not  form  a  part  of  the  husband*8  estate.    Bouts  v.  Ellis,  xxi.  337. 

8.  A  testator,  four  days  before  his  death,  said  to  his  wife :  **  I  am  a  dying  man ;  you 
will  want  money  before  my  afiairs  are  wound  up."  On  the  following  day  he  gave  his 
irife  a  crossed  check,  and,  on  the  next  day  but  one,  remembering  that  the  check  was 
crossed,  he  asked  a  friend  who  visited  him  to  take  it,  and  give  the  wife  another  for  it, 
which  the  friend  did,  but  his  check  was  post-dated.  The  testator's  check  was  paid 
befoiie  the  testator's  death  to  his  friend,  who,  afler  that  event,  gave  to  the  widow  a 
check  not  post-dated  for  the  other.  Held,  that  the  transaction  constituted  a  good 
donatio  mortis  catmL    Boutts  v.  Ellis,  xxxi.  174. 

4.  Delivery  of  evidence  of  debt,  with  tcish  to  have  debt  cancelled.  A  lent  B  500/.  in 
October,  1843,  on  which  occasion  B  wrote  and  signed  the  following  document :  "  Re- 
c^ved  of  A  500/.,  to  bear  interest  at  4/.  per  cent,"  and  gave  it  to  A.  In  June,  1845, 
A  being  dangerously  ill,  gave  the  document  to  her  servant,  with  an  expression  to  the 
effect  that  she  wished  the  debt  to  be  cancelled.  Ten  days  afler  this  delivery,  A  died. 
Hdd,  that  this  was  a  donatio  mortis  causa  in  favor  of  B.  Gifls  of  this  nature  have 
not  been  abolished  by  the  last  Wills  Act    Moore  v.  Darton,  vii.  134. 

5.  A  donatio  mortis  causd  leaves  the  whole  title  in  the  donor,  unless  the  event 
occnn  which  is  to  devest  him.    Staniland  v.  Willott,  zii.  42. 

DOWER. 

1.  Election  of  tuidow.    A  testator  gave  certain  legacies  out  of  his  personal  estate, 
and  the  residue  thereof,  together  with  the  proceeds  to  be  derived  from  the  sale  of  his 
freehold  and  leasehold  estate,  he  directed  to  be  divided  into  four  parts ;  one  fourth  he 
gave  to  his  wife  and  the  other  three  fourths  to  certain  other  relations.   Amongst  other 
legacies,  sums  of  money  were  given  in  unequal  amounts  to  his  wife  and  the  other  dev- 
isees.    The  testator,  afler  the  date  of  his  will,  had  leased  parts  of  his  estates  for 
tenns  of  years,  with  an  option  to  the  lessees  to  purchase,  and  had  permitted  one  lessee 
to  tttct  btiildings,  which  had  been  done,  and  the  estate  was  thereby  greatly  improved. 
Hdd^  tibat  the  widow  of  the  testator  was  not  to  be  put  to  her  election,  but  was  entitled 
to  dower,  as  well  as  to  the  benefits  given  her  by  the  will,  and  that  she  would  take  her 
dower  according  to  the  existing  value  of  the  estate,  since  the  acts  by  which  the  value 
of  the  property  had  been  altered  were  not  her  acts.     Gibson  v.  Gibson,  xvii.  349. 
S.  Principles  which  govern  the  doctrine  of  election  stated.    lb, 
S.  Equitable  bar  of  dower.    Equitable  bar  of  dower  in  a  court  (of  equity)  depends 
entirely  upon  the  doctrine  of  contract ;  and  an  adult  lady  may  agree  to,  take  any 
eoDsideratiofi  or  security  she  pleases,  and  she  takes  it  with  all  its  defects.    Dyke  v. 
jRemla//,  xiiL  404. 

4.  Declaration  in  dower — Damages  from  death  of  husband — Demand.  On  a  plea 
«f  tovt  temps  prist  to  a  declaration  in  dower  under  the  statute  of  Merton,  replication 
ti  a  demand  and  refusal  to  render  dower  before  the  writ  sued  out,  rejoinder  travem- 
ing  the  demand,  and  issue  thereon  found  for  the  demandant,  the  demandant  is  entitled 
^  damages  from  the  death  of  her  hnsband,  and  not  from  the  date  of  the  demand 
only.  Dower  may  be  demanded  by  another  person  on  behalf  of  the  widow ;  and  a 
IniBd  in  the  presence  of  witnesses  is  not  necessary.     Watson  v.  Watson,  L  371. 
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DURESS. 

1.  Money  paid  to  recover  goods  wrongfully  detained.  Where  a  sum  qf  money  is  paid 
simply  for  obtaining  possession  of  goods  which  are  wrongfully  detained,  that  money 
can  be  recovered  back,  for  it  is  not  a  yoluntary  payment     Oates  v.  Hudson^  v.  469. 

2.  Debtor  under  arrest,  arrangement  with  creditor  by.  Where  a  debtor  who  is  under 
arrest  gives  to  the  creditor,  as  the  consideration  for  his  discharge,  a  warrant  of  attorney 
for  the  whole  amount  of  the  debt  in  respect  of  which  he  is  arrested,  together  with 
sums  justly  due  from  him  to  the  creditor  on  other  accounts,  the  fact  of  such  warrant 

.  being  given  while  he  is  under  arrest  will  not  be  a  ground  for  the  interference  of  the 
court,  if  the  arrangement  has  been  entered  into  by  him  deliberately,  advisedly,  and 
with  full  knowledge  of  the  circumstances.  That  one  of  the  debts  for  which  such 
warrant  is  given  is  barred  by  the  statute  of  limitations  will  make  no  difference: 
Richards  v.  Curlewis,  xxxi.  419. 

EASEMENT. 

I.   WHAT  IS   AK  EASEMENT;  ACQUIBEHENT  AND   LOSS   OF. 

n.    PARTY  WALLS;    ADJACENT  PROPRIETORS. 
HL   ANCIENT   LIGHTS. 
lY.   RIPARIAN  PROPRIETORS. 

y.   RIGHT   TO   LAT  PIPES;    WATERCOURSE. 

I.   What  %8  an  Easement;  Acquirement  and  Loee  of. 

1.  Right  of  inhabitants  of  township  to  take  water  from  a  well  on  private  premises — 
Custom.  A  right  claimed  by  the  inhabitants  of  a  township  to  enter  upon  the  land  of 
a  private  person  and  take  water  from  a  well  therein  for  domestic  purposes,  is  an  ease- 
ment and  not  a  projii  li  prendre^  and  may,  therefore,  properly  be  claimed  by  custom. 
Owens  V.  Wynne,  xxx.  360. 

2.  As  to  the  distinction  between  an  easement  and  a  profit  h  prendre,  see  Bland  v. 
Lipscombe,  xxx.  189. 

3.  Agreement  to  grant  an  easement —  Use  of  way.  An  agreement  to  grant  an  easement, 
^  such  as  the  right  to  use  a  certain  way,  to  an  incorporated  body  need  not  be  by  deed, 

and  may  be  permanent,  though  it  is  to  the  company  only,  and  not  to  the  company 
and  their  successors.  The  Great  Northern  Railway  Co.  v.  The  Manchester^  SheffiM^ 
ffc.  Railway  Co.  x.  11. 

4.  Deed  of  an  easement  in  a  watercourse.  By  a  deed  between  A,  owner  of  Green- 
acre,  and  B,  owner  of  Blackacre,  it  was  agreed  that  A  should  have  during  the  fint 
ten  da}^  of  every  month,  for  the  purpose  of  irrigation,  all  the  water  of  a  stream 
which  flowed  through  Greenacre  into  Blackacre,  and  that  at  all  other  times  the  water 
should  be  under  the  control  and  at  the  disposal  of  B,  his  heirs  and  assigns,  and  be 
allowed  to  flow  in  a  free  and  uninterrupted  course  towards  and  into  Blackacre, 
through  a  channel  therein  particularly  described;  and  that  the. owner  of  Greenacre 
should  cleanse  and  repair  the  said  channel,  with  liberty  to  B,  his  heirs,  &c.,  to  do  so 
on  his  default  Held,  that  this  deed  operated  as  a  grant  to  B,  of  an  easement  of  the 
watercourse  therein  described  at  all  times,  except  the  first  ten  days  of  each  mcmtb, 
and  that  he  thereby  acquired  a  right  in  respect  of  that  channel,  and  that  an  altera- 
tion of  this  channel  was  an  injury  to  his  right,  in  respect  of  which  B  might  maintain 
an  action,  although  no  actual  damage  had  occurred.  Held,  also,  that  a  declaratioii 
describing  the  right  as  an  easement  to  which  the  plaintiff  was  entitled  by  reason  of  hit 
possession  of  Blackacre,  without  referring  to  the  deed,  was  sufficient  Northam  T. 
Hurley,  xviii.  164. 

5.  Inclosure  Act,  construction  of-^Right  to  carry  cohe  over  a  railway.    An  indoiiiie 
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act  reflerred  to  tlie  lord  of  the  manor  his  rights  to  mines  and  minerals  in  certain  lands, 
and  also  liberty  to  make  ways  along  certain  conmions,  and  to  do  every  act  then,  or 
thereafter,  in  use  for  working  and  carrying  away  the  mines  and  minerals  within  and 
zander  the  said  commons,  and  also  for  carrying  the  coals  and  produce  of  any  other 
■ttnes  and  minerals  from  or  under  any  other  lands.  Hdd^  that  this  gave  the  lord 
power  to  convey  coke  along  a  railway,  which  he  had  made  on  the  commons,  coke 
being  a  produce  of  a  mine,  and  the  word  "  other  "  meaning  not  other  than  coals,  but 
diher  than  the  mines  and  minerals  mentioned  in  the  former  clause.  Boioes  v.  Ravena- 
worikf  xxix.  247. 

$.  Interruption  of  enjoyment — Evidence,  Although  an  interruption  in  the  enjoy- 
ment of  an  easement  for  a  less  period  than  a  whole  year  does  not  prevent  altogether 
the  operation  of  sect  2  of  stat  2  &  3  Will.  IV.  c.  71,  instances  of  such  interruption 
are  material  for  the  consideration  of  the  jury,  on  the  issue  whether  the  enjoyment 
has  been  of  right    Eaton  v.  The  Swansea  Watertoorks  Co,  v.  840. 

7.  Footway  and  packhorse  road.  Case  for  obstructing  a  carriage  and  footway. 
Flea,  traversing  the  right  of  way.  The  plaintiff  proved  enjoyment  of  a  footway  and 
packhorse  road  for  more  than  twenty  years,  but  forty  years  ago  there  had  been  no 
cartB  in  the  district,  and  from  June,  1831,  to  Lady-day,  1846,  the  servient  tenement 
had  been  held  under  two  successive  leases  for  years,  exceeding  three  years.  The 
enjoyment  of  the  right  commenced  before  the  ^granting  of  the  first  lease,  and  the 
chum  was  not  resisted  h^  the  reversioner  within  three  years  after  the  determination 
of  the  term  granted  by  the  last  lease.  Heldy  that  there  was  evidence  for  the  jury  of 
the  right  as  claimed.    Palk  v.  Skinner,  xvi.  112. 

8.  Enjoyment  for  twenty  years.  Sect  8  of  stat  2  &  3  Will.  IV.  c.  71,  which 
excludes  the  time  of  enjoyment  during  a  lease  exceeding  three  years  in  the  compu- 
tatioQ  of  the  period  of  forty  years,  docs  not  apply  where  the  claim  is  founded  on 
enjoyment  for  twenty  years  only ;  and  if  sect  8  could  be  applied  to  that  case,  the 
conditioii  imposed  by  it,  that  the  claim  should  be  resisted  by  the  reversioner  within 
three  years  after  the  determination  of  the  term,  must  be  applied  also.    lb. 

9.  Nonwter — Abandonment.  Konuser  will  not  amount  to  an  abandonment  of  a 
right  of  way  unless  the  circumstances  show  an  intention  to  abandon  the  right  Ward 
T.  IFord,  xiv.  413,  and  note. 

n.  Party  Wails  ;  Adjacent  Proprietors. 

1.  Party  walls — Right  of  support.  Where  the  owner  of  land  builds  houses  upon 
it,  adjoining  each  other  so  as  to  require  mutual  support,*  there  is,  either  by  a  presumed 
grant,  or  by  a  presumed  reservation,  a  right  to  such  mutual  support,  and  such  right 
18  not  affected  by  subsequent  subdivision  of  the  property.  Richards  v.  Rose^  xxiv. 
406. 

2.  A,  the  owner  in  fee,  demised  land  on  a  building  lease  to  B,  who  erected  thereon 
two  houses  adjoining  each  other.  B  subsequently  underleased  to  C,  who  mortgaged 
the  hoiues,  and  the  assignee  of  the  mortgage,  under  a  power  of  sale,  sold  one  house 
ta  the  plaintiff,  and  afterwards  sold  the  other  to  the  defendant  Held,  that  the  plain- 
tiff cookl  maintain  an  action  against  the  defendant  for  excavating,  under  his  own 
homey  and  removing  his  own  soil,  whereby  the  plaintiff's  house  was  deprived  of  sup- 
port, and  sank.    lb. 

S.  Adjacent  proprietors — Withdrawal  of  stratum — if o  present  damages.  The  with- 
drawal of  any  part  of  the  stratum  to  the  support  of  which  the  owner  of  the  adjacent 
Mil  or  house  thereon  is  entitled,  is  a  cause  of  action,  as  an  injury  to  the  right, 
athhocigh  no  immediate  daohage  ensues ;  and  no  fresh  cause  of  action  accrues  by  tha 
oteirrence  of  subsequent  damage.    Nicklin  v.  Williams,  xxvi.  549. 

4.  Mines — Oumer  of  adjoining  soil — Support.  A  declaration  in  case  by  reversionen 
Med  Uwt  ceitaiB  bdldings  and  closes  of  land  were  in  the  occupation  of  A  and  B  at 
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tenants  to  the  plaintifi^,  tbe  reverdon  belonging  to  them.  That  the  defendant  ne^ 
gently,  and  without  leaving  proper  support,  woriced  certun  mines  near  and  contigu- 
ous to  the  said  premises,  and  dug  minerals  out  of  the  sud  mines,  whereby  large 
portions  of  the  buildings  became  injured,  and  the  ground  on  which  the  bnilding 
stood  and  the  said  closes  swagged  and  gave  way.  Heldy  on  motion  in  arrest  of  judg- 
ment, that  the  declaration  was  good ;  that,  as  it  did  not  appear  that  the  soil  in  which 
the  mines  were  belonged  to  the  defendant,  or  that  the  defendant  had  all  the  right  to 
get  the  mines  that  the  owner  of  the  adjoining  soil  had,  the  defendant  was  primd  facie 
a  wrongdoer,  and  that  it  was  unnecessary  to  aver  in  the  declaration  that  tiie  plaintiffs 
had  a  right  to  have  the  buildings  supported  by  the  soil  under  which  the  defendant 
worked.    Jeffries  v.  WiUianUj  i.  433. 

III.  Ancient  Lights. 

1.  Ancient  lights — Alteration  of  premises — Enlargement  of  tmndotcs.  Where  a 
party  who  has  a  right  to  the  access  of  light  and  air  llirough  certain  ancient  windows  , 
makes  an  alteration  in  the  size  of  his  windows,  so  as  to  exceed  the  limits  of  his 
ancient  right,  he  thereby  acquires  nothing  in  addition  to  his  former  right ;  and  if  the 
excess  cannot  be  obstructed  by  his  neighbor  in  the  exercise  of  his  lawful  rights  on  his 
own  land,  without  at  the  same  time  obstructing  the  ancient  right,  such  party  must  be 
con»dered  as  having  by  his  own  act  suspended  and  lost  for  the  time  his  former  right 
Qucere,  whether  the  former  right  is  entirely  destroyed  by  the  alteration  ?  Renskaw 
Y.  Bean,  x.  417. 

2.  The  plaintiff,  owner  of  a  building  in  which  there  were  ancient  windows,  rebuilt 
it  within  twenty  years  from  time  of  suit,  raised  it  a  story,  put  windows  into  the  new 
story,  and  altered  the  position  of  and  enlarged  the  lower  windows,  so  that  portions 
of  them  occupied  spaces  where  theretofore  there  had  been  no  aperture.  The 
defendant,  who  occupied  a  house  separated  from  the  plaintiff's  by  a  passage  way,  or 
court,  belonging  to  the  pluntiff,  rebuilt  and  raised  his  premises  within  twenty  years 
after  the  rebuilding  of  the  plaintiff's  house,  and  thereby  obstructed  the  windows  in 
the  upper  story  of  the  plaintiff's  house,  as  well  as  those  in  the  lower  stories.  Held, 
that  the  defendant  was  justified  in  so  obstructing  the  new  lights,  and  that  the  phun- 
tiff  could  not  complain  that  as  a  necessary  consequence  the  privileged  windows  were 
also  darkened.    lb. 

3.  Payment  of  rent  not  emdence  of  interruption.  The  mere  payment  of  rent  for  the 
enjoyment  of  lights  is  no  evidence  of  an  interruption  of  siud  enjoyment  The  Phis' 
terers  Co.  v.  The  Parish  Clerks  Co,  vi.  481. 


IV.  Riparian  Proprietors. 

1.  Right  of  the  crown  to  the  seashore.  The  right  of  the  crown  to  the  sea-shore  is 
limited  by  the  line  reached  by  the  medium  high  tides  between  the  spring  and  ne^ 
in  each  quarter  of  a  lunar  revolution,  during  the  whole  year.  The  sea-shore  is  not 
**  capable  of  ordinary  cultivation  or  occupation,"  or  "  generally  dry  and  manurabie.t 
The  Attorney-General  v.  Chambers,  xxviL  242. 

2.  Flowing  land — Irrigation — Mill  owner.  Flowing  water,  air,  and  light  are 
bestowed  by  Providence  for  the  common  benefit  of  men ;  and  so  long  as  the  reason- 
able use  by  one  man  of  this  common  property  does  no  actual  and  perceptible  damage 
to  the  right  of  another  to  the  similar  use  of  it,  no  action  will  lie.  A  riparian  proprior 
tor  has  a  right  to  irrigate  his  land  by  water  from  the  stream,  provided  he  does  not 
interfere  with  the  rights  of  other  riparian  proprietors;  and  whether  his  nse  of  the 
stream  for  this  purpose  be  reasonable  and  permitted,  or  not,  depends  on  the  circomr 
gtaoces  of  each  case.    Where  an  action  on  tbe  case,  founded  on  such  an  irrigatioiiy 
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Has  boooght  against  a  riparian  proprietor  by  another  hairing  a  mill  lower  down  on 
the  stream,  it  appearing  that  the  irrigation  took  place  only  at  intermittent  periods, 
when  the  river  was  full,  and  that  no  damage  was  done  thereby  to  the  working  of  the 
fflOl,  and  that  the  diminution  of  the  water  was  not  percepflble  to  the  eye,  it  was  heldj 
6Mt  this  was  a  reasonable  use  of  the  water  by  the  defendant,  for  which  no  action 
could  be  maintained.    Embrey  v.  Owen^  iv.  466. 

V.  Right  to  lay  Pipes  ;   Watercourse. 

1.  BigJU  to  lay  waterpipes,  A  water  company  laid  pipes  in  a  land  tax  division 
voder  a  statutory  power.  Held,  (hat  the  right  of  the  company  was  in  the  nature 
of  an  easement,  and  could  not  be  treated  as  **  land  "  or  a  '*  hereditament,"  under  the 
Land  Tax  Acts.  The  Chelsea  Waterworks  Co,  v.  Bowley,  vii.  376.  See,  i^,  Regina 
T.  The  East  London  Waterworks  Co.  ix.  271. 

2.  As  to  the  right  of  the  Dover  Gas  Light  Company,  under  their  charter  3  Geo.  IV. 
e.  15,  to  lay  down  additional  pipes,  see  The  Dover  Gas  Light  Co,  v.  The  Mayor,  ^c.  of 
Dover,  xxzi.  514. 

I.  Watercourse.  £.  gave  a  body  of  subscribers  permission  by  parol  to  conduct  a 
nterconrse  through  his  land.  The  easement  i^  enjoyed  for  nine  years.  There  was 
a&igreement  as  to  the  price  to  be  paid,  and  £.  diverted  the  watercourse  into  the 
oti  dianneL  A  bill  was  filed  by  several  of  the  subscribers.  Held,  upon  its  being 
aended,  and  made  on  behalf  of  the  plaindffs,  and  others  whose  names  and  residences 
nre  unknown,  being  subscribers  to  the  fund,  that  the  plaintiffs  were  entitled  to  the 
use  €f  the  watercourse  passing  under  the  lands  of  £. ;  and  an  injunction  was  granted 
to  iwtndB  the  defendant  from  preventing,  obstructing,  or  interfering  with  the  flow 
of  water,  or  with  the  plaintiffs'  use  of  the  watercourse.    Devonshire  v.  Elgin,  viL  39. 

See,  aibo^  Wat,  liliKES,  Watercourse. 

ECCLESIASTICAL  LAW. 

1.  Sequestration  to  compel  residence — Right  to  hearing.  A  writ  of  sequestration 
isRied,  under  the  stat  1  &  2  Vict  c.  106,  to  compel  a  cleigyman  to  reside  on  his 
benefice,  is  not  merely  in  the  nature  of  a  distress  to  compel  residence,  but  is  also  a 
penal  proceeding  against  him.  The  bbhop,  therefore,  ought  to  give  the  clergyman  an 
opportunity  of  being  heard  before  directing  the  sequestration.  So,  if,  in  obedience 
to  a  monition  issued  by  the  bishop,  a  clergyman  goes  into  residence  and  again  ceases 
to  reside,  the  bishop  may  serve  him  with  an  order  to  reside ;  but  if  that  order  be  dis- 
obejed,  the  bishop  is  not  justified  in  directing  a  sequestration  at  once,  iprithont  giving 
lum  an  opportunity  of  being  heard.    Bonaker  v.  Evans,  ii.  234. 

2.  MoniHon  in  such  case.  By  the  1  &  2  Yict  c.  106,  s.  54,  the  bishop,  in  case 
of  non-nndence  of  a  beneficed  clergyman  within  his  diocese,  is  enabled  to  issue  a 
DMrnitiQii  requiring  the  siud  spiritual  person  to  reside,  and  to  make  a  return  to  the 
moDitioD ;  and  if  no  return,  or  an  unsatisfactory  return  be  made,  then  to  issue  an 
Older  to  him  to  reside ;  and  in  case  of  non-compliance  with  such  order,  to  sequester 
tlie  benefice ;  and  if  the  benefice  continues  "  for  the  space  of  one  whole  year,"  under 
Kqoestralion  for  non-residence,  such  benefice  shall  be  deemed  void,  and  the  patron 
Bity  ^point  thereto.  Held,  that  the  monition  there  mentioned,  is  not,  within  the 
■eaning  of  the  act,  a  judicial  decision,  but  only  in  the  nature  of  process,  calling  upon 
Iba  party  to  show  cause  why  an  order  to  reside  should  not  issue ;  and  that,  conse- 
^fMDtly,  no  eitatton  or  summons  to  show  cause  why  the  monition  should  not  issue,  is 
Aoeeiwry  before  the  monition,  and  that  the  phrase  *'  for  the  space  of  one  whole  year  " 
ttsaas  one  whole  year  from  the  day  on  which  the  sequestration  issued,  and  not  a  year 
commencing  on  the  1st  January,  and  ending  on  the  Slst  December,  both  inclusive,  as 
Mned  in  sect  120.    BartkU  v.  Kirwood,  xxiL  277. 

t.  Writ  itfsequestration^Death  of  bishop— Practice.  A  rectory  in  the  dioceae  of  B. 
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was  subsequently  annexed  to  the  diocese  of  S.  The  plaintiff's  writ  of  sequestratioa 
was  accepted  by  the  bishop  of  S.,  since  deceased,  and  sequestrators  were  appointody 
and  the  writ  remained  in  the  same  office,  in  the  diocese  of  B.,  by  the  permission  of 
the  former  bishop  of  S.  Meldf  that  on  the  death  of  a  bishop,  to  whom  a  writ  of 
sequestration  has  been  directed,  the  present  bishop  is  bound  to  return  the  writ  of  the 
late  bishop.  Semble,  that  a  writ  of  sequestration  directed  to  the  bishop  of  B.  would 
have  been  good,  but  that,  under  the  circumstances  of  this  case,  it  was  too  late  for  the 
bbhop  of  S.  to  object  to  the  form  of  the  writ.  Sembley  that  the  10  &  11  Vict.  c.  98» 
which  provides  for  the  saving  of  the  powers  of  the  ecclesiastical  court,  does  not 
apply  to  the  act  of  issuing  a  sequestration  on  a  levari  facias  de  bonis  ecclesiaslieis  by 
a  bishop,  in  which  he  acts  as  ecclesiastical  sheriff,,who  is  a  mere  ministerial  officer 
Phelps  V.  St,  Johrif  xxix.  420. 

4.  A  writ  of  sequestration  is  a  continuing  execution,  and  continues  in  force  until 
the  debt  and  costs  are  realized,  without  reference  to  the  time  at  which  the  writ  is 
nominally  returned,  or  until  the  bishop  is  ruled  to  return  it.    lb. 

5.  Charge  of  erroneous  doctrine — Jurisdiction  of  bishop.  Upon  a  charge  preferred 
against  a  clerk  in  orders  of  having  affirmed  and  maintained  doctrines  repugnant  to  the 
thirty-nine  articles,  the  bishop  of  the  diocese  has  no  power  of  proceeding,  personally 
and  without  process  in  court,  to  hear  and  adjudicate  upon  such  charge,  under  the  13 
Eliz.  c.  1 2,  s.  2.  The  proceedings  in  such  a  case  must  be  instituted  and  conducted  as 
required  by  the  Church  Discipline  Act,  3  &  4  Vict.  c.  86.  Ex  parte  Denison,  xxviiL 
240. 

6.  Church  discipline  act — Commission  of  inquiry.  A  charge  of  erroneous  doctrine 
was  formally  presented  to  the  Bishop  of  Bath  and  Wells  against  the  Archdeacon 
of  Taunton,  who  was  also  vicar  of  East  Brent,  of  which  living  the  bbhop  was  patron, 
with  a  request  that  the  bishop  would  send  the  charge  for  decision  in  the  arches  court 
by  letters  of  request  The  bishop  sent  a  copy  of  the  charge  to  the  archdeacon,  and 
called  upon  him,  by  letter,  in  which  he  expressed  his  view  of  the  charge,  to  give  such 
explanations  of  his  doctrine  as  might  satisfy  him,  (the  bishop)  that,  with  a  due 
vigilance  over  the  purity  of  his  teaching,  he  could  abstain  from  granting  letters 
of  request  The  archdeacon,  in  compliance  with  this  requirement,  sent  a  statement 
of  his  doctrine  and  in  reply,  the  bishop  wrote  another  letter,  in  which,  afler  stating  that 
he  rejoiced  to  find  that  the  archdeacon  reaffirmed  all  the  doctrinal  statements  of  the 
Church  of  England,  and  agreed  to  the  positions  laid  down  in  his,  the  bishop's 
former  letter,  but  also  expressing  his  regret  as  to  the  tenor  of  certain  speculations  in 
the  archdeacon's  sermons,  and  the  error  of  requiring  assent  to  them  as  the  dogmatic 
teaching  of  the  church,  he  proceeded  to  say :  **  The  question,  then,  before  me,  b  thb: 
are  these  errors,  as  I  esteem  them,  of  so  grave  a  character  as  to  render  it  my  daty  to 
allow  my  office  to  be  used  to  promote  an  attempt  to  eject  you  from  the  ministry  of  die 
English  Church  ?  Now,  as  to  the  first  of  these,  though  I  esteem  your  opinion  eno- 
neous,  still,  it  does  not  appear  to  me  to  be  one  which  the  church  has  censured.  .  .  . 
And  I  do  not  consider  it  my  duty  to  seek  in  the  ecclesiastical  courts  for  an  authorita- 
tive decbion  thereon.  ...  As  to  the  second  error,  I  see,  with  much  pleasure,  from 
your  statement  to  me,  that  you  admit  that  it  is  not  for  you  to  say  what  statements 
of  doctrine  may  or  may  not  justify  exclusion  from  the  ministry;  and  I  trust,  therefore, 
that,  without  my  having  recourse  to  any  further  steps,  I  may  rest  on  the  assurance 
that  you  will  herein  submit  to  my  judgment  when  I  admonish  you,  as  I  now  do.** 
Heldf  that  there  had  been  no  adjudication  by  the  bishop  upon  the  charge  preferred 
against  the  archdeacon,  so  as  to  make  the  issuing  of  a  commisrion  to  inquire  into  the 
charge  by  the  Archbishop  of  Canterbury,  under  the  power  given  by  sect  24,  of  the 
Church  Dbcipline  Act,  an  excess  of  jurisdiction,    lb. 

7.  Church  discq>line  act — Suspension — Right  of  bish(^  to  reqwre  certificate  of  good 
behavior.  It  was  held,  that,  under  the  Church  Discipline  Act,  a  Inshop  had  a  right 
to  annex  to  a  sentence  of  suspension  the  condition  that  the  penon  suspended  thoMf 
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9A  the  ezpSratioii  of  the  period,  procure  certain  certificates  of  good  beha'nor.    Ex 
parte  Rose,  xiL  460. 

8.  Chufek  diseipline  act — Practice — Limiiation  of  time  for  instituting  proceedings. 
To  a  citation  against  a  clerk  in  holy  orders,  under  the  Church  Discipline  Act,  the 
elerk  appeared  under  protest,  on  several  grounds ;  first,  that  the  8d  section  limited  the 
mmber  of  parties  complaining  to  one ;  secondly,  that  the  charges  were  laid  between 
March,  1850,  and  June,  1851,  and  the  letters  of  request  were  not  sent  to  the  court  of 
iqppeal  till  aftef  the  22d  May,  1852 ;  tliirdly,  that  the  bishop  of  the  diocese  could  not 
nbetitate  himself  for  the  original  promoters ;  fourthly,  that  the  ofiences  being  charged 
between  March,  1850,  and  June,  1851,  and  the  decree  being  dated  September,  1852, 
tibe  offences  may  hare  been  committed  more  than  two  years  before  the  institution  of 
the  suit  in  the  court  of  arches,  the  proceedings  there  being  viewed  as  original  pro- 
ceedings. Heldy  that  the  first,  second,  and  third  objections  failed,  but  that  the  fourth 
was  a  good  objection ;  and  the  clerk  was  dismissed.  The  Bishop  of  Hereford  v. 
Tkompwn^  xziv.  610. 

9.  Church  rates^  subtraction  of-^Practice,  A  libel,  in  a  cause  of  subtraction  of 
church  rates,  pleaded  that  the  parish  church,  &c.,  were  in  want  of  repair,  and  that  a 
■Mmitkni  was  granted,. calling  on  the  church-wardens  to  take  the  necessary  steps  to 
pioeore  the  repairs,  &c. ;  that  a  vestry  was  convened,  and  the  majority  there  present 
in  effect  voted  against  the  rate  ;  whereupon,  the  chairman  declared  such  vote  illegal, 
and  the  minority  passed  a  resolution  in  favor  of  the  rate.  No  objection  was  taken  in 
▼eitry  to  any  of  the  items  for  which  the  rate  was  levied,  but,  in  opposing  the  admission 
cf  tlie  libel,  counsel  took  objection  to  several  of  those  items  as  invalidating  the  rate. 
Htidj  that  the  libel  was  admissible,  and  that,  if  the  items  were  illegal,  they  should 
htre  been  objected  to  in  vestry.     Cordy  v.  Bentley^  v.  590. 

10.  Suspension  of  vicar — Appointment  of  parish  clerk  by  stipendiary  curate,,  to  hold 

office  during  suspension.    The  vicar  of  a  parish  had  been  suspended  by  the  diocesan 

ab  officio  ei  hemficio  for  two  years,  and  until  a  satisfiictory  certificate  of  his  good  con- 

dnet  ihoold  be  obtained,  and  the  diocesan,  by  the  ordinary  form  of  license,  appointed 

K.  daring  the  suspension,  "  to  perform  the  ofiice  of  stipendiary  curate  in  the  parish 

in  reading  the  Common  Prayer,  and  performing  other  ecclesiastical  duties  belonging 

to  the  Htid  ofiice,  according  to  the  form  prescribed  in  the  Book  of  Common  Prayer, 

and  the  canons  and  constitutions  in  that  behalf  lawfully  established.**    Whilst  the 

suspension  continued,  the  office  of  parish  clerk  became  vacant,  and  the  plaintiff  was 

appointed  by  K.  to  hold  the  said  office  during  the  continuance  of  the  suspension. 

HeXd^  in  an  action  to  recover  certain  fees  of  office  received  by  the  defendant,  who 

had  been  sabsequentiy  appointed  to  the  same  office  by  the  vicar,  and  had  first 

obtained  a  license  from  the  bishop,  that  K.  as  minister  of  the  parish  for  the  time 

bdng,  within  the  terms  of  the  91st  canon  of  1603,  had  the  right  to  appoint  to  the 

office,  and  that  the  plaintiff  was  therefore  entiUed  to  recover  in  the  action.    And 

sembU^  that  the  appointment  of  the  plaintiff  was  in  point  of  form  valid,  ihough  to 

hold  die  office  only  during  the  suspension,  as  the  tenure  of  the  office  was  not  thereby 

changed.    Pindar  t.  Barr, 'xxviii.  235. 

11.  Clergyman^i  opinion  as  to  cause  of  parishioner's  death — Coroner's  order — 
Appeai.  The  mere  Ofnnion  of  a  clergyman  as  to  the  cause  of  death  of  a  parishioner, 
ipon  whose  body  a  jury  had  returned  a  verdict  of  "  found  drowned,**  does  not  justify 
him  in  refbsing  to  comply  with  the  coroner's  order  for  buriaL  The  bishop  of  the 
£ooese  and  patron  of  tiie  preferment  has  power,  by  the  8  &  4  Tict  c.  86,  s.  24,  to 
lead  the  case  by  letters  of  request  to  the  court  of  appeal  If  the  clergyman's  parish 
ii  not  righUy  described  in  the  citation,  the  objection  should  be  raised  by  plea,  setting 
fioitii  the  wrong  description.     Cooper  v.  Dodd^  ii.  583. 

12.  Proctor— 'Praedee  in  ecclesiastical  court— Registrar,    The  54  Geo.  HI.  c  68, 
ft  I,  prohibits  a  proctor  from  permitting  or  suffering  '^  his  name  to  be  in  any  manner 

In  any  nit,  the  pafosecution  or  defence  of  which  shall  appertain  to  the  office  of  a 

I2C0.  KBP.  DIG.  21 
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proctor,  or  in  obtaining  probates  of  will,  letters  of  administration,  or  marriage  licenses'* 
for  the  benefit  of  any  other  person.  The  10th  section  enacts,  **th«fe  in  case  anj 
person  shall,  in  his  own  name,  or  in  the  name  of  any  other  person,  make,  do,  act, 
exercise,  or  perform  any  act,  matter,  or  thing  whatsoever,  in  any  way  appertaining  or 
belonging  to  the  office,  function,  or  practice  of  a  proctor,  for  or  in  consideration  of 
any  gain,  fee,  or  reward,  or  with  a  view  to  participate  in  the  benefit  to  be  derived 
from  the  office,  function,  or  practice  of  a  proctor,  without  being  admitted  and  enrolled, 
he  shall  forfeit  502.  Held,  that,  construing  these  two  sections  together,  the  acts 
intended  by  the  latter  section  to  be  prohibited  were  those  which  were  legally  incident 
to  the  office  of  a  proctor ;  not  those  which,  though  usually  performed  by  him,  were 
not  of  right  incident  to  his  office.  And,  therefore,  that  a  registrar  of  an  ecclesiasdcal 
court,  who,  in  cases  where  there  was  no  testamentary  contest,  had  prepared  the 
documents,  and  done  the  acts  necessary  for  obtaining  letters  testamentary,  and  pro- 
bates of  wills,  and  other  similar  matters,  had  not  thereby  subjected  himself  to  the 
penalty  imposed  by  the  10th  secdon.  On  the  trial  of  an  action  brought  on  this  statute, 
evidence  fVom  certain  ecclesiastical  courts  was  tendered,  to  show  that  it  was  customary 
for  the  registrar  to  do  these  acts,  and  to  receive  fees  on  account  of  doing  them. 
Held,  that  such  evidence  was  properly  admitted.    Stephenson  v.  Higginson,  xviii.  50. 

13.  Doctrine  not  repugnant  to  doctrine  of  Church  of  England,  The  doctrines,  that 
baptism  is  a  sacrament  generally  necessary  to  salvation,  but  that  the  grace  of  regener- 
ation does  not  so  necessarily  accompany  the  act  of  baptism  that  regeneration  in- 
variably takes  place  in  baptism ;  that  baptism  is  an  effectual  sign  of  grace,  by  which 
God  works  invisibly  in  us,  but  only  in  such  as  worthily  receive  it,  in  whom  alone  it 
has  a  wholesome  effect ;  that  without  reference  to  the  qualification  of  the  recipient, 
baptism  is  not  in  itself  an  effectual  sign  of  grace ;  that  infants  baptized,  and  dying 
before  actual  sin,  are  certainly  saved,  but  that  in  no  case  is  regeneration  in  baptism 
unconditional, — are  not  contrary  or  repugnant  to  the  declared  doctrine  of  the  Church 
of  England.     Gorham  v.  The  Bishop  of  Exeter,  L  19. 

14.  Doctrine — Efficacy  of  in/ant  baptism.  A  clerk,  in  his  examination  previous 
to  institution  by  the  diocesan,  stated  that  he  did  not  hold  the  doctrine  that  every  in- 
fant is  absolutely  and  unconditionally  regenerated  by  the  Holy  Spirit  in  and  by  water 
baptism  duly  administered ;  and  the  diocesan  refused  to  institute  him  by  reason  of  his 
unsoundness  in  doctrine.  Held,  that  the  diocesan  was  justified  in  so  refusing.  Gorham 
V.  The  Bishop  of  Exeter,  I  601. 

15.  Sums  paid  to  ecclesiastical  commissioners.  SenHble,  all  sums  paid  into  the  hands 
of  the  Ecclesiastical  Conmiissioners,  under  the  6  WilL  lY.  c.  19,  and  6  &  7  Will.  lY. 
c.  77,  continue  subject  to  the  same  fees  and  stipends  in  respect  of  any  office  as  the  same 
were  subject  to  before  the  passing  of  the  acts.  Temple  v.  The  Ecclesiastical  Commii^ 
sioners  for  England,  xxiii.  555. 

16.  Union  of  benefices.  The  union  of  two  or  more  benefices  cannot  be  effected 
without  the  assent  of  the  patrons.  The  bishop  of  N.,  by  an  instrument  under  his 
episcopal  seal,  addressed  to  A,  as  perpetual  curate  of  W.  S.  and  rector  of  C,  which 
recited  that  good  causes  had  boen  sdleged,  united  the  rectory  with  the  perpetual  curacy 
during  the  incumbency  of  A,  in  the  latter,  provided  that  A  should  keep  a  sulSicient 
curate  to  instruct  and  teach  the  people  of  the  parish  in  which  he  should  not  reside. 
Held,  that  the  legal  effect  of  this  instrument  was  not  to  create  a  union  of  the  two 
benefices  in  the  proper  sense  of  the  term,  so  that  residence  in  the  one  produced  a 
non-residence  in  the  other  of  the  two  benefices ;  and  that  the  bishop  had  jurisdiction, 
under  the  1  &  2  Vict  c.  106,  to  appoint  a  curate  for  the  parish  in  which  A  did  not  dt 
facto  reside.    Daniel  v.  Morton,  iL  205. 

1 7.  Refusal  to  pay  arrears  of  curate's  stipend — Sequestration.  A  monition  issued 
by  the  bishop  recited  that  a  complaint  had  been  made  by  the  curate  that  arrears  of 
stipend  were  due  to  him,  which  A  had  refused  to  pay,  and  that  A  and  the  curate 
having  appeared  before  him,  the  said  complaint  was  duly  proved,  and  required  A  to 
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pay  the  said  arrean.  Default  being  made  in  payment,  a  sequestration  issued.  Held, 
that  A  coold^ot,  after  the  sequestration  issued,  object  that  he  had  not  been  guilty  of 
a  refusal  to  pay  the  stipend,  or  that  he  had  no  notice  of  the  curate  being  appointed 
by  the  bishop.    lb, 

18.  Ecclesiastical  leases — Purchase  by  railicay  company — Accumulation.  Where 
land  belonging  to  a  dean  and  chapter,  but  subject  to  a  lease,  was  purchased  by  a  rail- 
way company,  and  the  money  paid  into  court,  it  was  held,  that  the  dean  and  chapter 
were  only  entitled,  during  the  continuance  of  the  lease,  to  so  much  of  the  dividends 
of  the  purchase-money  as  would  equal  the  amount  of  rent,  and  the  rest  of  the  divi- 
dends were  to  be  accumulated  till  the  expiration  of  the  lease.  Ex  parte  The  Dean 
and  Chapter  of  Christ  Church,  xxiii.  171. 

19.  Rescript  authorizing  husband  and  wife  to  live  separate.  American  subjects, 
Protestants,  domiciled  in  the  United  States,  were  there  married.  They  were  after- 
wards admitted  at  Rome  to  the  Catholic  church,  and  the  husband,  on  petition,  was 
penmtted  to  take  orders.  The  rescript  to  the  petition  authorized  the  parties  to  live 
separate ;  and  in  compliance  therewith  the  wife  took  vows  of  chastity.  The  parties 
afterwards  residing  in  England,  the  husband  there  promoted  a  suit  for  restitution  of 
ooDJugal  rights ;  and  the  wife  pleaded  the  rescript  as  tantamount  to  a  sentence  of 
separation.  Held,  first,  that  the  rescript  merely  authorized  husband  and  wife  to  live 
separate,  and  did  not  amount  to  a  sentence  of  separation.  Secondly,  that  the  status 
cf  parties,  domiciled  subjects  of,  and  married  in,  America,  was  not  so  affected  by  a 
sentence  pronounced  at,  and  founded  on  a  rule  of  law  peculiar  to  Rome,  the  persons 
bdng  then  resident  at  Rome,  and  coming  subsequently  to  England,  that  an  English 
fimmi  would,  by  reason  of  such  sentence,  refuse  to  entertain  questions  arising  out  of 
die  married  state  of  such  persons.     Connelly  v.  Connelly,  ii.  570. 

JO.  Pew — Prescriptive  right.  Where  a  pew  is  held  by  faculty  or  prescription,  the 
ordinary  cannot  interfere.    Knapp  v.  The  Parishioners  of  St.  Mary,  v.  562. 

21.  A  faculty  for  altering  the  boundanes  of  a  churchyard,  and  diverting  part  of 
(he  consecrated  ground  to  secular  purposes,  refused.  The  Rector  and  Church-wardens 
of  SL  Johns  V.  The  Parishioners,  xxiv.  595. 

22.  A  license  may  be  granted  to  a  parish  to  build  a  vestry-room  on  consecrated 
groand.    Campbell  v.  The  Parishioners  of  Paddingion,  xxiv.  597. 

EJECTMENT. 

L  WHEK   THE   ACTION   WILL  LIE. 

IL   OF  THE   DEFENCE. 

m.  SERVICE   OF   WRIT,  (DECLARATION,)  &C. 

IT.  XESNE   PROFITS. 

T.  1CI8CSLLANE0US   CASES,   AND   HEREIN    OF  PRACTICE. 

L    When  the  Action  will  lie. 

1.  Railway  Company — Taking  land  and  holding  it  after  time  for  assessment  of 
images.  A  railway  company  having  complied  with  the  provisions  of  sect  85  of  8 
Vict  c.  18,  entered  upon  and  took  land  within  the  prescribed  period  for  exercising 
tiieir  compulsory  powers,  and  continued  in  possession  after  that  period,  without  hav- 
ing the  compensation  assessed  and  the  land  conveyed  to  them.  Held,  that  the  pos- 
MsooQ  of  the  company  was  not  unlawful,  and  that  ejectment  would  not  lie  against 
them.  Doe  d.  Armistead  v.  The  North  Staffordshire  Railway  Co.  iv.  216 ;  Worsley  v. 
Tke  South  Devon  Railway  Co,  iv.  228. 

1  Nor»  in  such  a  case,  will  the  railway  company  be  made  trespassers,  so  that 
^ectment  will  lie,  by  a  demand  of  possession.  Doe  d.  Hudson  v.  The  Leeds  and  Brad- 
fird  RaUway  Co.  vi.  28S. 
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8.  Person  claiming  under  a  mortgage — Stat,  7  Will,  IV.  and  1  Vict,  c,  28.  A,  being 
seised  in  fee  of  land,  leased  it  to  B,  who  mortgaged  it  for  a  term  of  jrears.  Sub- 
sequently the  mortgage  was  paid  off,  and  the  mortgagor  and  the  owner  of  the  equity 
of  redemption  conveyed  all  their  interests  to  the  person  under  whom  the  lessor  of  the 
plaintiff  claimed.  Held^  that  the  lessor  of  the  pkuntiff  was  a  person  cliuming  under 
a  mortgage  within  stat  7  WilL  IV.  and  1  Vict  c.  28,  and  might  bring  ejectment  within 
twenty  years  after  the  mortgage  was  paid  off,  though  after  the  expiration  of  twenty 
years  from  the  payment  of  rent  to  the  mortgagor,  or  acknowledgment  of  title  in  him 
by  the  tenant  in  possession.    Doe  d.  Palmer  t.  Eyre,  vi.  855. 

4.  Mortgage — Tenancy  at  vjUI,  Where  the  effect  of  a  mortgage  deed  is  to  create 
a  tenancy  at  will  only,  a  demand  of  possession,  without  any  notice  to  quit,  is  sufficient 
to  entitle  the  mortgagee  or  his  assignee  to  maintain  ejectment    Doe  d.  Dixie  t.  Davies, 

TUl.  510. 

5.  Mortgagee  of  tolls,  (fc.  As  to  the  right  of  a  mortgagee  of  tolls,  toU-gatcs,  ftc, 
to  maintain  ejectment,  to  recover  possession  of  the  toll-gates,  &c.,  &c.,  see  Doe  d. 
Butt  V.  Rous,  xvi.  218. 

6.  Landlord  and  tenant — Lease  obtained  by  fraud.  It  is  no  defence  to  an  eject- 
ment by  the  lessee  against  the  lessor,  after  a  forcible  eviction,  that  the  lessee  obtained 
the  lease  by  a  fraudulent  representation  that  he  was  a  respectable  man  and  wanted 
the  ipremises  for  a  respectable  business ;  while  he  intendcMi  to  use  them  and  did  use 
them  for  an  illegal  and  immoral  purpose.    Feret  v.  HiU,  xxvL  261. 

7.  Action  to  secure  land  and  bank  of  canal,  I^ectment  to  recover  a  portion  of  the 
land  and  banks  of  the  Swansea  Canal.  In  1 779,  P.  demised  the  above^nentioned 
land  to  M.  and  Co.  for  sixty-five  years.  In  1 793,  the  Swansea  Canal  Company  was 
formed  for  making  a  canal,  intended  to  pass  in  part  through  the  land  in  question* 
In  1797,  M.  and  Co.  and  the  Duke  of  B.  widened  a  canal  made  by  M.  and  Ca  and  ex- 
tended the  same  through  part  of  the  above  land,  which  canal  formed  a  continuation 
of  the  Swansea  Canal.  The  powers  for  making  a  poBiioo  of  the  canal  which  passes 
through  a  portion  of  the  lands  sought  to  be  recovered  were  obtained  by  thtf  Duke  of 
B.  and  M.  and  Co.  By  that  act  it  was  enacted,  that  upon  payment  or  tender  of  certain 
sums  of  money,  adjudged  by  certain  commissioners  or  assessed  by  juries,  for  the  pur- 
chase of  any  such  lands,  &c.,  it  should  be  lawful  fw  the  canal  company  to  enter  'upon 
such  lands,  or  before  such  payment  or  tender  by  leave  of  the  owners  and  occupiers, 
and  thereupon  such  lands  shall  be  vesteii  in  such  c(»npany.  The  lands  sought  to  be 
recovered  formed  part  of  the  lands  authorized  to  be  taken  by  the  act  No  payment 
or  satisfaction  was  made  or  agreed  to  be  made  to  the  owners  of  the  lands,  but  every 
thing  was  done  by  the  Duke  of  B.  with  the  fiill  consent  and  approbation,  and  in  ac- 
cordance with  the  wishes,  of  such  owners  and  proprietors.  The  defendant  in  1838, 
became  the  assignee  of  the  Duke  of  B.  One  J.  C.,  in  1800,  became  the  purchaser 
of  the  said  lands,  and  the  interest  therein  afterwards  became  vested  in  the  lessors  of 
the  plaintiff  at  the  expiration  of  the  lease  in  1845.  Held,  that  the  demise  to  M.  and 
Co.  having  terminated,  the  lessors  of  the  plaintiff  were  entitled  to  recover  possession 
of  the  lands.    Doe  d.  Patrick  v.  Beaufort,  iv.  496. 

8.  Possession  by  tenant,  token  necessary — Elegit,  To  entitle  a  tenant  by  elegit  to 
mainUun  an  action  of  ejectment  for  the  premises,  it  is  not  necessary  that  the  sherifl* 
should  have  given  him  possession,  in  a  case  where  the  whole  land  is  taken  under  the 
elegit.  This  is  only  necessary  where  a  moiety  of  the  land  is  so  taken.  Per  Camp- 
bell, C.  J.    Hughes  v.  Lumley,  xxviiL  270. 

n.  Of  the  Defence* 

1.  Who  may  defend-^AppHcanfs  right  of  possession — Tenant  of  boxes  at  opera  henue. 
Upon  an  application  under  sect  127  of  the  Common-law  Procedure  Act,  1852,  to  be 
allowed  to  appear  and  defend  an  ejectment  in  respect  of  a  part  of  the  premises  sought  to 
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be  recovered,  the  court  will  not  consider  nice  questions  as  to  the  apphcant's  right  of 
p068ef«ion.  It  is  enough  if  a  prima  facie  case  be  shown  by  afEdavit,  stating  that  the 
applicant  is  in  possession  by  himself  or  his  tenant,  and  thus  it  was  held  in  the  case  of 
the  tenant  for  years  of  boxes  in  an  opera  house,  who  had  entered  into  possession 
of  them  and  furnished  them.     Croft  v.  Lumley^  xxix.  78. 

2.  Tenant  by  elegit.  But  where  the  applicant  was  a  tenant  by  elegit^  who  had  re- 
coTered  the  premises  in  ejectment  against  the  defendant,  but  had  never  been  put  into 
actual  possession,  the  court  declined  to  permit  him  to  come  in  and  defend.     Ih. 

3.  When  landlord  is  entitled  of  right  to  defend.  Under  the  new  form  of  the  action 
of  ejectment  established  by  the  15  &  16  Vict  c.  76,  a  landlord  who  can  satisfy  the 
court  or  a  judge  that  he  is  in  possession  of  the  land,  either  by  himself  or  his  tenant,  is 
entitled  to  appear  and  defend  the  action  as  matter  of  right ;  and  it  is  not  competent  to 
the  court  or  a  judge  to  impose  on  him  any  condition,  such  as  the  giving  security  for 
costs;  and  this,  even  though  he  be  a  foreigner,  residing  out  of  the  jurisdiction  of  the 
court  Per  Pollock,  C.  B.,  Piatt,  B.,  and  Martin,  B. ;  dissentientey  Parke,  B.  Butler 
T.  Meredithy  xxix.  507. 

4.  Equitable  defence — Practice,  There  is  now,  since  the  Common-law  Procedure 
Act,  1852,  no  plea  to  an  action  of  ejectment,  and  therefore  the  defendant  in  such  an 
action  cannot  plead  an  equitable  defence ;  notwithstanding  the  83d  section  of  the  Com- 
mon-law Procedure  Act,  1854,  enables  a  defendant  **  in  any  cause  ^'  to  plead  the  facts 
which  entitle  him  to  relief  in  equity  by  way  of  defence.  If,  however,  a  plea  be  pleaded 
in  such  action,  the  plaintiff  ought  not  to  demur,  as  the  court  will  not  give  any  judgment 
thereon.  Semble,  the  plaintiff  should  make  up  the  issue  in  the  form  given  by  the  act, 
trithoot  noticing  the  plea.  Qucere^  if  on  the  trial  of  an  action  of  ejectment  the  defend- 
ant can  give  in  evidence  any  equitable  defence  ?    Neave  v.  Avery,  xxx.  471. 

m.  Service  of  Writ,  {Declaration,)  S^c. 

1.  Direction  of  writ — Vacant  possession.  In  ejectment  for  a  vacant  possession,  it  is 
sufficient  to  direct  the  writ  to  the  assignees  and  personal  representatives  of  S.  B.,  de- 
ceased, the  last  occupier,  and  paste  it  on  the  premises.  Harrington  v.  Bytham,  xxviii. 
413. 

2.  Affidavit  of  service,  Quicrtf,- whether  the  affidavit  (required  by  the  112th  rule 
d  Hilary  term,  1853,)  of  service  of  the  writ  of  ejectment,  under  the  170th  section  of 
the  Common-law  Procedure  Act,  15  &  16  Vict.  c.  76,  should  show  (as  under  the  old 
practice)  that  the  nature  and  object  of  the  service  were  explained  to  the  party  served. 
At  all  events,  an  irregularity  in  that  respect  b  waived  by  a  subsequent  attornment. 
EdwardM  v.  Griffith,  xxix.  321. 

8.  Service  of  declaration  and  notice  in  ejectment  upon  the  attorney  of  the  tenant, 
the  premises  being  abandoned.    Doe  d.  Laundy  v.  Roe,  xxii.  449. 

4.  Service  on  one  of  two  joint  tenants.  Service  of  a  declaration  and  notice  in  eject- 
ment, upon  one  of  the  two  joint  tenants,  the  notice  being  addressed  to  that  one  only, 
is  not  snfficient.    Doe  d.  Brahy  v.  Roe,  xiL  517. 

6.  Writ  of  possession.  Sect  2  of  sUt.  3  &  4  Will.  IV.  c.  67,  which  enacts,  "  that 
lU  writs  of  execution  may  be  made  returnable  immediately  afler  executicMi  thereof," 
applies  to  ejectment    Doe  d.  Howson  v.  Roe,  xi.  448. 

rV.  Mesne  Profits, 

1.  Mesne  profits.  In  ejectment  by  landlord  against  tenant,  under  15  &  16  Vict 
c.  76,  B.  214,  mesne  pro6ts  may  be  recovered,  although  not  specially  claimed  in  the 
^  or  issue.    Smith  v.  Teli,  xxiv.  483. 

2.  Defendant  in  ejectment  cannot  afterwards  deny  that  he  is  landlord,  A  person  who 
^been  defendant  in  au  action  of  ejectment,  under  the  11  Geo.  XL  c<  19,  upon  enter- 

21* 


246  EJECTMENT. 

mg  into  the  consent  rule  as  mortgagee  and  landlord,  is  precluded  by  tlio  consent  rulo 
from  denying  that  he  is  landlord  in  a  subsequent  action  for  the  mesne  profits.  Doe  y. 
ChalliSf  vi.  249. 

V.  Miscellaneous  Cases^  and  herein  of  Practice. 

1.  Agreement  to  purchase^  an  acknowledgment  of  title.  Defendant  being  in  posses- 
sion of  premises,  entered  into  an  agreement  for  the  purchase  oi  them.  The  purchase 
not  being  completed,  the  vendor  brought  ejectment  Heldj  that  the  agrocinent  was 
an  acknowledgment  that  the  title  was  in  the  vendor.  Doe  d.  Bourne  y.  Burton^ 
Ti.  825. 

2.  Non-Joinder  of  plaintiffs.  Where,  in  an  action  of  ejectment  by  tenants  in  com* 
mon,  it  appears  that  other  parties,  whose  number  is  not  asccrtsuned,  are  also  jointij 
interested  with  the  lessors  o£  the  plaintiff,  the  lessors  of  the  plaintiff  are  not  entitled  to 
a  general'verdict,  and  the  jury  are  obliged  to  say  to  what  portion  of  the  premises  Ihey 
are  entitled.    Doe  d.  Hellyer  v.  King^  v.  517. 

S.  Judgment  irregularly  chained.  When  a  judgment  in  ejectment  has  been  irreg- 
ulariy  obtained,  and  possession  has  been  delivered  under  it  to  the  lessor  of  the  plaintiff, 
the  court  will  grant  a  rule  upon  him  for  restoring  the  possession.  But  if  the  lessor  has 
absconded,  a  writ  of  restitution  is  awarded.  Whittington  d.  Whittington  v.  Hards^ 
v.  817. 

4.  Practice — Amendment,  The  declaration  in  ejectment  stated  a  joint  demise  to 
A,  and  B,  his  wife.  Proof,  that  A  was  devisee  in  trust  for  the  sole  use  of  B.  H^, 
that  the  judge  had  no  power,  under  3  &  4  Will  IV.  c.  42,  s.  23,  to  amend  the  rec(MPd 
by  striking  out  the  name  of  B  in  the  demise.    Doe  d.  Wilton  v.  Beck,  xiv.  255. 

5.  Order  for  particulars.  The  court  will  only  under  special  circumstances  grant  an 
order  for  particulars  of  the  premises  sought  to  be  recovered  in  an  action  of  ejectment 
Doe  d.  Saxton  v.  Turner^  xx.  300. 

6.  Execution  on  warrant  of  attorney — Usury.  In  an  action  of  ejectment,  by  an  exe- 
cution c^ditor  claiming  under  a  wrft  of  elegit  executed  upon  a  judgment  on  a  wamat 
of  attorney,  it  cannot  be  set  up  as  a  defence  to  the  action  that  the  warrant  of  attorney 
and  judgment  were  given  to  secure  a  loan  at  more  than  5/.  per  cent  interest,  and  beii^ 
a  chaise  on  land  were  rendered  invalid  by  the  usury  laws,  and,  therefore,  that  the 
plaintiff's  title  by  elegit  could  not  be  supported.  Such  objection,  if  available  at  ally 
should  be  made  in  a  summary  application  to  the  court  before  trial.  Supposing  the 
judgment  to  have  been  altogether  invalidated  by  the  usury  laws,  or  the  execution  of 
it,  so  far  as  affected  land,  rendered  improper,  the  right  course  of  proceeding  would  be 
either  to  move  to  set  aside  the  warrant  of  attorney  and  judgment  or  the  writ  of  e2e^ 
Hughes  v.  Lumley,  xxviii.  270. 

7.  Rule  nisi  for  judgment — Delay.  The  court  refused  a  rule  nisi  for  judoiieBt 
against  the  casual  ejector  in  a  country  cause,  where  two  terms  had  been  allowed  to 
elapse  since  the  service  of  the  declaration,  by  reason  of  pending  negotiations  as  to  a 
settlement  of  the  action ;  it  not  being  shown  that  the  tenant  had  taken  advantage  of 
the  delay  to  avoid  fresh  service.    Doe  d.  Panton  v.  Roe,  x.  509. 

8.  Common-law  Procedure  Act.  Where  the  declaration  in  ejectment  was  served 
before  the  passage  of  the  Common4aw  Procedure  Act,  the  action  may  be  proceeded 
with,  notwithstanding  that  statute.    Doe  d.  Smith  v.  Itoe^  xvL  504. 

See,  also.  Doe  d.  Hudson  v.  The  Leeds  and  Bradford  Railway  Co.  vi.  ^83 ;  Dot  d- 
Davies  v.  DavieSf  vi.  301 ;  Matthew  v.  Osborne,  xx.  238. 
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ELECTIONS. 

I.   VOTER,   QUALIFICATION   OF. 
n.   DESCRIPTION   IN  VOTING   PAPERS, 
m.  NOTICE    OF   OBJECTION  TO    VOTER.   . 
rV.  MISCELLANEOUS   CASES. 

I.   Voter,  Qualification  of.    '  . 

1.  40s.  freehold.  The  appellant  claimed,  with  twenty-nine  other  persons,  to  vote  in 
respect  of  certain  freehold  premises  which  were  let  at  a  gross  rent  During  the  six 
preceding  years  the  landlords  had  voluntarily  paid  for  repairs.  Held,  that  the  question 
whether  the  annual  value  of  the  freehold  was  reduced  by  such  payments  below  60/., 
depended  npon  the  rent  which  could  be  obtained  if  the  tenant  had  to  keep  the  prem- 
ises in  repair ;  and  that  the  revising  barrister,  having  found  that  the  rent  which  could 
be  obtained  in  that  case  would  be  less  than  60/.,  the  several  persons  in  whom  the  free- 
hold was  vested  were  not  entitled  to  vote.    Hamilton  v.  Bass,  xiv.  264. 

2.  The  appellant  claimed  to  vote  in  respect  of  a  freehold  which  he  let  for  40s,  a 
year,  he  agreeing  to  pay  the  usual  tenant's  rates.  If  he  had  not  so  agreed,  he  could 
only  have  obtained  40^.,  minus  ^e  amount  of  those  rates.  Held,  that  the  appellant 
bad  not  an  estate  of  the  clear  yearly  value  oi  40s,,  and,  therefore,  that  he  was  not  en« 
titled  to  vote.    Moorhouse  v.  GUhertson,  xxiv.  309. 

S.  Mortgagor  in  possession — 405.  freehold,  A  mortgagor  of  freehold  premises  in 
pooBession  of  the  rents  and  pro6ts  is  not  entitled  to  be  registered  as  a  county  voter 
voder  6  &  7  Vict  c.  18,  s.  74,  unless  he  receives  therefrom  40s,  by  the  year,  after  de- 
ducting money  paid  annually  by  him  by  way  of  interest  on  a  sum  secured  by  a  mort- 
is which  contains  no  mention  of  interest,  the  time  for  repayment  of  the  principal 
mm  meotioned  in  such  mortgage  having  expired ;  such  annual  payment  being,  there- 
fore, in  hct  a  consideration  for  remaining  in  possession.    Lee  v.  Hutchinson,  i.  329. 

4.  40s.  freehold — Building  society — Mortgage,  The  claimant,  a  member  of  a  building 
society,  purchased  land  of  the  yearly  value  of  6/.  and  mortgaged  it  to  the  trustees  of 
the  Bodeiy  for  t^e  amount  of  the  purchase-money,  which  they  had  advanced  to  him. 
He  wai  also  a  holder  of  three  shares  in  the  society.  By  the  rules  of  the  society  he  was 
bound  to  pay  "is,  Gd,  weekly  for  each  share  (11/.  14s.  per  annum.)  And  by  the  mort« 
gige,  which  was  in  accordance  with  the  rules  of  the  society,  power  was  reserved  to  the 
on  neglect  <»*  refusal  to  observe  any  of  the  regulations,  &c.,  to  sell  the  prem- 
!,  kc  Of  the  11/.  145.  per  annum,  21,  IBs,  was  api»t)priated  to  the  payment  of 
mteresi  on  the  money  still  due  upon  the  mortgage,  and  for  incidental  expenses,  and 
the  TCBuader  was  taken  in  part  discharge  of  the  mortgage  debt.  Held,  that  the 
whole  11/.  14i.  must  be  deducted  from  the  annual  value  of  the  estate,  and  therefore 
that  the  claimant  had  not  an  estate  of  the  value  oi  40s,  by  the  year,  within  the  mean- 
iig  of  the  8  Hen.  VI.  c.  7,  and  the  6  &  7  Vict  c.  18,  s.  74,  and  was  not  entitled  to  a 
^ote.    Beawwh  v.  The  Overseers  of  Stoke,  vii.  485. 

6.  40itf.  freehold — Apportionment  of  mortgage  interest.  Mortgage  interest  may  be  ap- 
portioned for  the  purpose  of  ascertaining  whether  the  freehold  is  of  the  annual  value 
^40$,  above  all  chaiges;  and,  therefore,  a  freeholder  is  entitled  to  be  registered  as 
%  Yoter  for  the  county  in  respect  of  freehold  land  in  the  county  of  the  annual  value 
<'5/.,althoa||h  such  land  is,  with  other  land  of  die  annual  value  of  50/.  subject  to  a 
VMrtgage  for  300/.,  the  interest  of  which  is  15/.  a  year.  Moore  v.  The  Overseers  of 
Cori^ooke,  xiv.  295. 

<»•  Criterion  of  value  of  freehold.  The  criterion  of  value  of  a  freehold,  for  the 
P^'poie  of  voting,  under  8  Hen.  VL  c  7,  is  not  the  annual  amount  which  the  land 
actually  produces,  but  what  it  reasonably  may  produce.    Astbury  v.  Henderson^ 
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7.  Therefore,  ivhcre  A  bought  two  pieces  of  land  fit  for  building  purposes  from  a 
freehold  land  society,  for  150/.,  and  they  were  conveyed  to  him  in  fee,  and  he  had 
been  offered  a  ground-rent  of  15/.  a  year  for  them,  and  it  appeared  they  were  worth 
15/.  a  year  for  building,  but,  if  let  to  a  tenant  for  any  other  purpose,  they  would  not 
produce  a  rent  of  405.  a  year — held,  that  A.  was  entitled  to  vote,  although  his  land 
in  its  existing  state  was  not  worth  40.<.  a  year,     lb, 

8.  Qualification  in  voting  for  coroner  a.  The  qualification  necessary  to  give  a  vote 
in  elections  of  coroners,  must  be  a  legal  interest  in  lands  amounting  to  a  freehold. 
A  right  of  common  in  gross  is  insufficient    Regina  v.  Day,  xxvi.  79. 

9.  Poor-rate — Burgess  roll.  To  entitle  a  rate  payer  to  be  upon  the  burgess  roll,  it 
18  sufficient  if  it  can  be  shown  that  he  was  intended  to  be  rated  to  the  relief  of  the 
poor,  although  there  may  be  a  mistake  in  his  name  as  entered  upon  the  rate.  Regina 
V.  Gregory^  xviii.  289. 

10.  Freehold  estates — Vote  for  members  of  parliament.  The  8  &  9  Viet  c.  6,  an 
Allotment  Act,  empowers  deputies  appointed  under  its  provisions  to  make  small  allot- 
ments of  land  to  resident  freemen  of  L.,  to  be  held  by  them  so  long  as  they  shall  be 
willing  to  hold  the  same,  and  pay  the  rent,  and  conform  to  certain  regulations.  All 
the  land  is  vested  in  the  deputies  as  trustees ;  and  they  have  the  power  to  sell  with 
the  concurrence  of  a  majority  of  a  meeting  of  freemen  occupiers.  Held,  that  the 
allottees  have  freehold  estates  which  entitle  them  to  vote  for  members  of  parliament 
as  their  estate  may  continue  for  life,  and  is  not  determinable  on  the  mere  will  of  the 
grantors.    Beeson  v.  Burton,  xiv.  276. 

11.  Payment  of  taxes.  By  11  &  12  Vict  c.  90,  no  person  is  entitled  to  be  regis- 
tered as  a  voter,  unless,  on  or  before  the  20th  July,  he  shall  have  paid  all  assessed 
taxes  which  have  become  payable  by  him  previous  to  the  5th  January  preceding* 
By  the  43  Geo.  HI.  c.  161,  s.  23,  the  assessed  taxes  are  payable,  and  are  to  be  paid 
quarterly,  on  the  20th  of  July,  the  20th  of  September,  the  20th  of  December,  and  the 
20th  of  March.  By  the  48  Geo.  III.  c.  141,  s.  1,  the  collectors  are  directed  to  collect 
the  assessed  taxes,  in  equal  moieties,  within  twenty-one  days  after  the  IQth  of  October 
and  the  5th  of  April ;  but  with  a  proviso  that  nothing  therein  contained  shall  be 
construed  to  alter  the  time  when  the  duties  are  made  payable  by  the  previous  act 
The  quarter's  house  tax  due  from  the  appellant  on  the  20th  of  December  was  not 
demanded  till  the  1 1th  of  April  following,  and  he  did  not  pay  it  before  the  20th  of 
July.  Held,  that  the  quarter's  assessed  taxes,  which,  by  the  43  Geo.  III.  c.  161,  s.  23, 
became  payable  on  the  20th  of  December,  are  taxes  which,  in  the  language  of  the 
II  &  12  Vict  c.  90,  have  become  payable  before  the  succeeding  5th  of  January, 
although  no  demand  for  payment  had  been  previously  ntade ;  and  that,  therefore,  the 
appellant  was  not  entitled  to  be  placed  on  the  register.    Ford  v.  Smedley,  xiv.  280. 

12.  Apportionment  of  rent-charge — County  vote.  The  owner  of  freehold  land,  on 
which  was  a  rent-charge,  granted  a  part  of  it  in  fee,  subject  to  a  certain  proportioii 
of  the  rent-charge.  The  conveyance  contained  covenants  by  the  grantor  to  pay, 
and  to  indemnify  the  grantee  agiunst  the  remainder ;  there  was  also  a  power  of  dis- 
tress to  the  grantee  over  the  residue  of  the  land  in  case  he  were  compeUed  to  pay 
more  than  his  proportion.  The  rent-charge  was  thus  fairly  apportioned,  and  the 
residue  of  the  land  was  sufficient  to  meet  its  proportion.  Held,  that  in  estimating  the 
value  of  the  grantee's  land  with  reference  to  the  county  franchise,  the  apportioned 
part  only  of  the  rent-charge  was  to  be  deducted  from  the  annual  value ;  for  that  the 
''charges"  to  be  deducted,  under  the  8  Hen.  VI.  c.  7,  and  the  subsequent  statutes, 
were  such  as  were  ultimately  payable  out  of  the  land,  and  not  what  were  primarily 
charged  upon  it    Barrow  v.  Buckmaster,  xiv.  299. 

13.  Setnble,  that  in  the  absence  of  the  covenant  of  indemnity  and  power  of  distreas, 
ihe  same  deduction  only  would  be  made,  the  rent-chaige  being  apportionable,  aft 
least  in  equity,    lb, 

14.  Paying  scot  andloL    A,  a  freeman  of  the  borough  of  Shrewsbury  paying  aocft 
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and  lot,  for  upwards  of  two  ^ears  last  n^st,  and  down  to  the  25th  of  March,  1851, 
occupied  and  resided  in  a  house  on  the  Wyle  Cop,  within  the  ancient  and  present 
limits  of  the  borough,  and  since  the  25th  of  March,  down  to  and  on  the  31  st  of  July, 
occupied  and  resided  in  a  house  at  Coton  Hill,  without  the  ancient  but  within  the 
present  limits  of  the  borough.    JT^/c/,  a  qualified  voter.    Jarvis  y,  Peele,  xiv,  323, 

15.  Penons  employed  in  collecting  customs.  By  the  22  Geo.  III.  c.  41,  s.  1,  **  No 
commissioner,  &e.,  or  other  officer  or  person  whatsoever  concerned  or  employed  in 
the  chai^ng,  collecting,  levying,  or  managing  the  customs,  or  any  branch  thereof," 
is  to  have  a  vote.  An  **  extra  tide-waiter''  is  a  person  whose  name  is  on  a  list,  con- 
firmed by  the  commissioners  of  customs,  of  persons  liable  to  be  called  on  to  act  when- 
ever there  may  be  occasion.  He  is  paid  by  the  job,  and  makes  the  declaration 
required  by  8  &  9  Vict  c.  85,  s.  10,  once  for  all  upon  his  appointment.  Heldf  that 
such  a  person  is  **  an  officer  or  person  employed  in  the  collecting  the  customs,"  and  is 
not  entided  to  a  vote.    Pownall  v.  Hood,  vii.  489. 

1$,  Borough^oote — What  is  a  *^  building,"  The  premises  in  respect  of  which  a 
v«yte  for  a  borough  was  claimed,  under  2  Will.  lY.  c.  45,  s.  27,  consisted  tif  a  two- 
italled  stable  built  of  brick,  with  another  brick  building  annexed,  but  of  a  lower 
devation,  and  to  which  also  a  wooden  building  was  annexed,  in  three  compartments, 
each  of  which,  as  well  as  the  two  brick  buildings,  had  an  opening  into  the  same  yard ; 
hat  there  was  no  internal  conununication.  All  three  were  occupied  together  under 
the  same  landlord,  and  used  by  the  claimant  for  a  wheelwright's  business.  Heldj  that 
this  was  ^  a  building  "  within  the  meaning  of  the  statute.  Pownall  v.  Dawson,  vii. 
491 

17.  Borough  franchise — Meaning  of  ^^  (herewith**  The  appellant  claimed  to  vote 
b  respect  of  the  occupation  of  premises  described  as  a  **  house  and  garden,"  and  held 
mder  the  same  landlord,  at  one  entire  rent.  The  house  alone  would  not  let  for  10/., 
tod  the  garden  was  separated  from  it  by  waste  land  and  a  row  of  buildings.  Held, 
flat  the  word  "  therewith,"  in  the  27th  section  of  the  Reform  Act  had  reference  to 
time  and  not  to  locality,  and  that,  therefore,  the  circumstance  of  the  garden  being 
Kparate  from  the  house  did  not  invalidate  the  qualification,  as  the  house  alone  would 
aot  have  let  for  10/.     CoUins  v.  Thomas,  xiv.  284. 

II.  Description  in  Voting  Papers, 

1.  Notice  of  claim  signed  with  initials  only.  Under  5  &  6  WiU.  TV,  c.  76,  s.  17, 
the  mayor  and  assessors  might  place  on  the  burgess  list  the  name  of  a  person  who 
agned  his  notice  of  claim  thereof  with  the  initially  only  of  his  given  names, — there 
being  no  dispute  about  his  identity.     Regina  v.  Hartlepool,  viii.  SOS. 

2.  Smjutme  and  initial  of  christian  name — Name  of  street.  Where  at  an  election 
of  cooocinors  for  a  borough,  the  voting  paper  is  signed  with  the  surname  and  the 
ioitiil  of  the  ChnsUan  name  of  the  burgess  voting,  it  is  a  sufficient  compliance  with 
wet  S2  of  the  5  &  6  Will.  IV.  c.  76,  which  requires  such  jiaper  to  be  previously 
<^p^  with  the  name  of  the  burgess  voting,  and  with  the  name  of  the  street,  lane,  or 
<ither  pbce  in  which  the  property  for  which  he  appears  to  be  rated  on  the  burgess 
"oB  is  situated.  The  voting  paper  described  the  property  in  respect  of  which 'a 
^gesB  voted,  as  "  Pilton  street"  He  was  described  in  the  burgess  roll  as  "  of  Pil- 
^^  and  his  qualifying  property,  **  house  in  the  street"  It  appeared  in  evidence 
^  Pilton  consisted  of  only  one  nuiin  street  which  was  caUed  **  Hlton  street,"  or  **  the 
*twet,"  indiscriminately.  Held,  that  the  voting  paper  was  sufficient  Regina  v.  Avery^ 
xIt.  86. 

S.  Varianee  between  voting  paper  and  burgess  roll.  In  the  voting  paper  handed  in 
*^  the  election  of  a  councillor  for  a  borough,  the  voter  described  himself  ^^of  King 
>(i«et,  in  the  parish,"  &c.  In  the  bui^gess  roll  he  appeared  to  be  rated  for  a  house  in 
^GMler  street    It  appeared  that  King  street  and  Minster  street  joined,  and  that  in 
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his  business  as  a  mercer,  the  voter  occupied^intly  a  house  numbered  ia  King  street, 
which  was  the  comer  house  where  the  two  streets  met,  and  the  adjoining  house  in 
Minster  street  They  were  separate  houses,  and  had  a  distinct  entrance  door  in 
each  street ;  and  in  his  bills  the  voter^s  place  of  business  was  described  as  No.  8  King 
street,  and  63  Minster  street  Heldy  that  as  the  houses  were  occupied  as  one,  the 
idescription  in  the  voting  paper  was  such  as  would  be  commonly  understood  within 
the  meaning  of  the  5  &  6  Will.  lY.  c.  76,  s.  142,  and,  therefore,  that  the  variance 
between  it  and  the  burgess  roll  was  no  valid  ground  of  objection  under  the  83d  sec- 
tion of  the  same  act    Regina  v.  Gregory ,  xvi.  226. 

4.  Description  of  place.  An  accurate  description  of  a  wrong  place  in  a  voting 
paper  is  not  cured  by  the  5  &  6  Will.  lY.  c.  76,  s.  142,  though  an  inaccurate  descrip- 
tion of  the  right  place  is.    Regina  v.  Cowardy  v.  301. 

5.  Description  of  premises  in  notice  of  claim.  Where  the  description  in  the  notice 
of  claim  given  to  the  overseers,  under  sect  38  of  6  &  7  Vict  c.  18,  of  the  situation  of 
the  premises  in  respect  of  which  a  borough  vote  is  claimed,  is  not  strictly  accurate, 
but  is,  in  the  opinion  of  the  revising  barrister,  sufficient  to  give  notice  for  what 
premises  the  claim  really  is,  it  is  his  duty,  not  to  amend  the  claim,  but  to  proceed 
as  if  the  claim  had  been  strictly  accurate  in  its  description.  Eaden  v.  Cooper^  viL 
517. 

6.  ^^Place  of  abode,**  meaning  of  The  place  of  residence  and  of  business  of  W.  H. 
were  in  the  same  parish,  and  both  within  the  borough.  He  was  as  well  known  by  his 
place  of  business  as  by  his  place  of  residence.  In  q%io  toarranto  against  W.  H.,  upon 
an  issue  whether  the  voting  papers  in  question  contained  the  place  of  abode  of  defend- 
ant, it  was  held,  that  sect  32  of  stat  5  &  6  Will.  IV.  c.  76,  which  required  the  voting 
papers  to  state  the  *^  place  of  abode  "  of  the  candidate,  meant,  "  the  place  of  residence." 
Regina  v.  Hammond^  viii.  356. 

III.  Notice  of  Ohjectton  to   Voter, 

1.  Sufficient  description  of  objector.  The  respondent,  claiming  a  vote  for  the  city 
of  C,  received  a  notice  of  objection  from  the  appellant,  who  described  himself  therein, 
as  "  on  the  list  of  freemen  for  the  city  of  C."  It  appeared  that  besides  the  list  of 
freemen  for  the  city  entitled  to  vote  for  members  of  parliament,  there  was  a  list  called 
the  Freemen's  Boll,  kept  for  municipal  purposes.  Held,  that  the  notice  was  sufficient, 
under  the  17th  section  of  the  6  &  7  Vict  c.  18,  as  affirming  that  the  objector  was  on 
the  list  of  freemen  entitled  to  vote.  Dissentiente,  Maule,  J.  Feddon  v.  Sawyers,  xiv. 
256. 

2.  Sufficiency  of  notice.  The  notice  of  objection  to  the  name  of  a  person  being 
retained  on  the  burgess  list  of  a  borough,  given  to  the  party  objected  to,  was  in  the 
following  form :  '*  To  J.  B.  I  hereby  give  you  notice  that  I  object  to  your  name  being 
retained  on  the  burgess  list  of  the  borough  of  H.*'  The  notice  did  not  describe  J.  B. 
as  be  was  described  in  the  burgess  list  Held,  that  the  notice  was  sufficient  under  the 
5  &  6  Will.  IV.  c.  76,  s.  1 7.  Regina  v.  Harwich,  xviii.  1 93.  But  see  Regina  v.  Har- 
wich, xiv.  149. 

3.  A  notice  in  the  following  terms :  ^  Take  notice,  that  I  object  to  your  name  being 
retained  on  the  list  of  voters  for  the  parish  of  St  Thomas,  New  Sarum,  in  the  southern 
divbion  of  the  county  of  Wilts,"  is  sufficient  notice  to  a  person  that  his  vote  for  the 
county  will  be  objected  to  under  6  Vict  c.  18,  s.  7.  Lambert  v.  The  Overseers  of  SL 
Thomas,  xiv.  267. 

4.  Two  lists  of  voters.  There  being  two  lists  of  voters  for  the  city  of  W.  prepared 
by  the  overseers  of  C,  namely,  the  list  of  10/.  occupiers,  and  the  list  of  voters  under 
the  reserved  rights,  it  was  held,  that  the  following  notice  to  the  overseers  sufficienUj 
fpecified  the  former  list,  in  accordance  with  the  6  Vict  c.  18,  s.  17,  and  SchedalOi 
(B.)  Form  No.  10:  "  To  the  overseers  of  C— I  give  you  notice  that  I  object  to  the 
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name  of  J.  A.  being  retained  on  the  list  of  persons  entitled,  under  the  Beform  Act, 
to  TOte  for  the  city  of  W."    Huggett  v.  Lewis,  xxviiL  326. 

IV.  Miscellaneous  Cases. 

1.  Notice  of  claim  to  he  inserted  on  burgess  roll.  A  notice  of  claim,  under  sect. 
17  of  the  5  &  6  WilL  IV.  c.  76,  to  be  inserted  on  the  burgess  roll  of  a  municipal  cor- 
poration, must  state  the  parish  in  which  the  property  is  situated  in  respect  of  which 

•the  chum  is  made.    liegina  v.  The  Borough  of  Kidderminster^  iv.  248. 

2.  Borough  rates — Composition,  payment  of— Burgess  roll.  By  a  local  act  of  the 
borough  of  K.,  owners  of  dwelling-houses  of  a  less  yearly  rent  than  10/.  were  to  be 
rated  to  the  poor.  The  overseers  were  empowered  to  compound  with  the  owners  at 
one  third  the  rate  where  the  **  annual  rent  **  did  not  amount  to  7/.,  and  at  one  half 
where  the  animal  rent  amounted  to  7/.  but  not  to  10/.  Sect  15  provided  that  nothing 
in  the  act  was  to  prejudice  or  affect  any  municipal  or  parochial  franchises  of  the 
oocupiers,  but  that  they  might  claim  to  be  put  on  the  burgess  roll  as  if  that  act  had 
not  passed.  M.  claimed  to  be  put  on  the  burgess  roll  in  respect  of  a  house  which  he 
occupied  as  tenant  at  a  yearly  rent  of  7/.  The  house  was  stated  in  the  poor  rate  to 
be  of  the  gross  estimated  value  of  6/.  10^.,  and  of  the  ratable  value  of  5/.  4«.  His 
landlord  had  compounded  at  one  third  the  poor  rate,  and  paid  his  composition.  The 
borough  rates  were  paid  out  of  the  poor  rates.  Held,  that  under  the  act  the  criterion 
for  composition  was  the  rent  which  could  fairly  be  obtained  when  the  premises  were 
let,  or  the  value  for  which  they  could  be  let  when  they  were  vacant ;  but  that  tho 
tide  of  the  occupier  to  be  put  upon  the  burgess  roll  would  not  be  affected  by  any 
mistake  in  the  composition  between  the  owner  and  overseers ;  that  the  overseers  were 
entitled  to  include  the  borough  rate  in  the  composition  as  part  of  the  poor  rate ;  and 
that  payment  of  the  composition  was  equivalent  to  the  payment  of  the  borough  rate. 
Ih. 

3.  A  vote  thrown  by  an  elector  for  a  candidate  known  by  him  to  be  ineligible,  is  to 
be  thrown  out  as  a  nullity.    Regina  v.  Cooks,  xxviii.  304. 

4.  Expense  of  preparing  voting  lists.  A  town  clerk  is  entitled,  under  stat.  6  &  7 
Vict,  c  18,  s.  55,  to  remuneration  for  expenses  actually  incurred  in  the  preparation 
of  voting  lists,  but  not  for  his  own  labor,  or  for  the  labor  of  clerks  not  employed 
especial] J  for  that  purpose.  Regina  v.  Kingston-on-HuU,  xx.  149 ;  Regina  v.  The 
Overseers  of  the  Poor  of  Hull,  xxx.  409. 

5.  40s.  freehold — Equitable  estate  for  life.  A  case  stated  that  the  respondent,  being 
minister  ci  a  congregation,  occupied  premises  worth  more  than  40^.  per  annimi,  under 
the  trusts  of  a  deed,  one  of  which  trusts  was  '*  to  permit  the  minister  for  the  time 
b^ng  to  reside  in  the  prenuses  rent  free,"  and  that  the  evidence  of  the  respondent's 
appointment  was  his  own  statement  that  it  was  for  life.  The  legal  estate  was  in  the 
trustees.  Held,  that  there  being  no  appeal  upon  questions  of  evidence,  the  case  dis- 
closed an  equitable  estate  for  life  in  the  respondent    Burton  v.  Brooks,  vii.  483. 

€  Defective  burgess  lists,  revision  of  If  the  burgess  lists  of  a  municipal  corporation 
be  defective  and  null,  and  the  mayor  and  assessors  decline  to  revise  them,  they  are  not 
Wnd  to  revise  the  list  of  claimants  who  claim  to  be  inserted  on  the  burgess  lists.  In 
n  The  Mayor  and  Assessors  of  Harwich,  x.  382. 

7.  Majority  of  guardians  present — Chairman  to  be  counted.  By  an  order  of  the 
eonunisBoners  the  election  of  the  officers  in  a  certain  parish  was  to  be  by  a  majority 
tf  the  guardians  present  Held,  that  the  chairman  must  be  counted  as  a  *'  guardian 
pretent "  and  hence  the  election  must  be  by  a  majority  of  all  present,  including  the 
cKiinnan.    Regina  v.  Griffiths,  xxiv.  179. 

^  Improper  rejection  of  votes.  The  improper  rejection  of  votes  at  an  election  of 
^nrcb-warden  does  not  vitiate  the  election,  unless  it  appear  that  the  result  of  the 
tieetioQ  is  affected  thereby.    Regina  v.  The  Vicar,  ffc.  of  Bourne,  zxviiL  126. 
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9.  Bribery  of  voters — Voting  in  wrong  names.  At  an  election  for  two  councillorf 
for  St.  John's  Ward,  in  the  borough  of  Blackburn,  T.  was  one  of  the  candidates 
elected.  Some  of  the  burgesses  who  voted  for  T.,  after  they  had  voted,  received  from 
T.'s  agent  a  ticket,  and  were  directed  to  go,  and  did  go  to  a  particular  inn,  where  they 
were  shown  into  a  room,  and,  upon  presenting  the  ticket,  received  the  sum  of  2s.  6(/.y 
and  from  another  agent  of  T.  one  or  two  4d.  tickets  for  ale  and  spirits,  as  a  gift. 
Others  of  the  burgesses  entitled  to  vote  at  the  said  election,  and  who  voted  for  T., 
aigned  the  voting  papers  required  to  be  handed  in,  not  in  their  real  names,  but  in  the 
names  by  which  they  were  by  mistake  described  on  the  burgess  roll.  The  grounds  * 
of  objection  in  a  rule  nisi  for  a  quo  warranto  information  against  T.  were,  the  reception 
of  votes  for  T.  from  persons  not  entitled  to  vote,  or  who  fraudulently  personated  per- 
sons who  were  entitled  to  vote,  and  the  reception  of  votes  from  persons  who  had  been 
bribed  to  vote  for  T.  Held^  upon  the  first  ground,  first,  that  as  the  persons  were 
entitled  to  vote,  the  objection  taken  was  answered,  the  misnomer  in  tUie  burgess  roll 
being  cured  by  the  14  2d  section  of  the  5  &  6  Will.  lY.  c.  76 ;  and,  secondly,  (sup- 
posing the  objection  had  been  raised,)  that  the  fact  of  the  burgesses  having  voted  in 
the  wrong  names  did  not  vitiate  their  votes ;  and  by  Lord  Campbell,  C.  J.,  upon  the 
second  ground,  that  as  there  appeared  to  be  evidence,  from  which  a  jury  might  have 
infcn*ed  an  agreement  with  the  voters,  before  voting,  that  they  should  receive  25.  6^. 
for  their  votes,  that  should  have  been  a  ground  for  making  the  rule  absolute.  Regina 
T.  ThwaiteSy  xviii.  219. 

ELEGIT. 

« 

1.  Outstanding  claim.  Though  elegits  are  satisfied,  an  outstanding  unsatisfied 
claim  will  still  be  considered  in  taking  accptints  under  a  trust  for  the  benefit  of  incum- 
brancers.    Hele  V.  Bexley^  xxi.  457. 

2.  Tenancy  hy^  extinguishment  of.  In  a  suit  for  enforcing  securities,  it  is  the  duty 
of  the  creditor  to  prove  that  his  security  is  existing,  and  he  is  answerable  for  Us 
acts,  neglects,  and  omissions ;  and  a  creditor  by  elegit^  having  taken  from  a  trustee  for 
sale  a  conveyance  in  fee  of  a  part  of  the  lands  of  which  he  was  in  possession  under 
extents  issued  upon  two  elegits^  his  tenancy  under  them  was  held  to  be  extingnished 
in  the  remainder  of  the  estate,  and  the  judgments  on  which  they  were  issued  were 
held  to  be  satisfied.    lb. 

8.  Necessary  to  complete  tide.  In  suits  by  judgment  creditors,  under  1  &  3  Viet 
Clio,  the  plaintiff's  title  as  to  the  real  estate  of  the  debtor  is  incomplete  until  a  writ  of 
elegit  has  been  sued  out    Smith  v.  Hurst,  xv.  520. 

See  also  Hughes  v.  Lumley,  xxviii.  270. 

« 

EMBEZZLEMENT. 

1.  Difference  between  larceny  and  embezzkmenL  The  prosecutor  gave  wxne  marked 
money  to  J.  W.,  to  expend  at  his  (the  prosecutor's)  shop,  for  the  purpose  of  detecting 
a  servant,  of  whom  the  master  had  suspicions.  The  servant  was  convicted  of  embez- 
zling a  portion  of  the  mlarked  money.  Held,  upon  the  authority  of  Rex  ▼.  Headgty  8 
Leach's  C.  C.  1033,  that  the  conviction  was  right.    Regina  v.  GilL,  xxiv.  550. 

2.  Servant  receiving  goods  for  master  himself,  and  not  for  and  on  account  of  kit 
master.  The  prisoner  having  been  intrusted-  by  his  master  with  a  number  of  articles 
of  soldier's  clothing,  for  the  purpose  of  selling  them,  and  ten  pounds  in  sflver,  to  enable 
him  to  give  change,  sailed  in  a  ship  for  the  coast  of  Africa,  having,  before  his  depart- 
ure, written  to  his  master  to  say  that  he  would  send  the  account,  together  witii  a 
remittance,  from  Madeira.  ^Held,  that  he  could  not  be  convicted  of  embesileiiieiili 
having  received  the  goods  from  his  master  himself,  and  not  ficom  another  for  and  M 
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accoant  of  hia  master ;  but  that  he  might  have  been  convicted  of  larceny.    Regina  v. 
HaiekinSy  i.  547. 

3.  Breach  of  trust  by  bailee  of  money.  The  prisoner  was  a  carrier,  whose  employ- 
ment was  to  carry  gloves  between  a  glove  manufacturer  at  A,  and  glove  sewers  at  B, 
to  receive  the  money  for  the  work  and  pay  it  to  the  glove-sewers,  deducting  his  charge. 
Instead  of  pacing  over  the  money  received  for  cert^dn  of  the  glove-sewers,  he  denied 
the  receipt  of  it,  and  appropriated  it  to  his  own  use.  Held,  that  he  could  not  be 
consdered  the  servant  of  the  persons  defrauded,  and  therefore  was  not  liable  to  be 
convicted  of  embezzlement,  for  his  offence  was  a  mere  breach  of  trust,  as  he  was  a 
bailee  of  the  money.    Regina  v.  Gibbs,  xxix.  538. 

4.  Servant  spending  master's  money — Evidence,  The  duty  of  a  servant  was  to  go 
into  a  neighboring  county,  D.,  every  Monday,  and  there  collect  moneys  for  his  master, 
and  to  return  to  N.,  where  the  master  lived,  and  to  pay  over  what  he  had  received  on 
Saturday  night.  The  servant  received  money  for  his  master  in  county  D.,  but  did  not 
retom  to  his  master  and  account  on  the  following  Saturday.  Afterwards  his  master 
met  him  in  N.,  and  asked  him  for  the  money,  upon  which  he  stated  that  he  was  sorry ; 
he  had  spent  it.  Held,  that  there  was  evidence  for  the  jury  of  an  embezzlement  in  N. 
Regina  t.  Murdoch^  viii.  577. 

5.  Miller  of  county  jail  applying  fees  to  his  own  use.  The  miller  of  a  county  jail 
was  appointed  by  the  county  magistrates,  receiving  a  salary  from  the  governor  of  the 
jail  out  of  the  county  rates.  It  was  his  duty  to  direct  people  bringing  grain  to  obtain 
a  ticket  stating  the  fimount;  to  grind  it;  to  receive  the  fees,  and  hand  them  to  the 
governor.  He  had  no  right  to  grind  for  his  own  benefit  He  ground  grain  for  certain 
persons  without  directing  them  to  get  a  ticket,  and  applied  the  fees  to  his  own  use. 
SMdj  that  he  could  not  be  convicted  of  embezzlement,  as  he  had  used  the  mill  improp- 
ttly,  and  consequently  did  not  receive  the  money  on  account  of  his  masters,  whoever 
they  might  be.     QucerCy  who  were  they?    Regina  v.  Harris,  xxv.  579. 

6.  Privity  between  coal  company  and  carman  in  their  employ,  making  him  their  agent. 
According  to  the  terms  of  a  contract,  W.  provided  a  number  of  carmen  to  deliver 
ooals  for  a  company  to  their  customers.  It  was  agreed  that  W.,  or  the  carmen,  should 
daily  **  well  and  truly  pay,  account  for,  and  deliver  to  the  said  company's  coal  man- 
ager, all  checks,  moneys,  &c.,"  which  they  might  receive  in  payment  for  the  coals. 
The  priaooer  was  a  carman  of  W.,  and  it  was  found  to  be  his  duty  to  pay  over  direcdy 
to  the  oompan3r's  clerks  any  money  he  received  for  coals.  He  received  money,  and 
appropriated  it  to  his  own  use.  Held,  that  there  was  such  a  privity  between  the 
prisoner  and  the  company  as  to  make  him  their  agent,  and  he  could  not  be  convicted 
of  embezzling  W.'s  money.    Regina  v.  Beaumont,  xxiv.  558.  * 

ENLISTMENT. 

I.  The  Mutiny  Act  and  the  articles  of  war  apply  only  to  her  Majesty's  forces. 
Woltan  y.  Gavin,  ii.  153. 

3.  An  enlistment  on  a  Sunday  is  not  void  under  29  Car.  H.  c.  7.    75. 

8.  A  recruit  received  enlisting  money,  knowing  it  to  be  such,  from  a  soldier  who  was 
employed  by  a  non-commissioned  officer  in  the  recrui^ng  service,  and  who  had  belonged 
to  a  regiment  for  a  longer  period  than  that  within  which  he  ought  to  have  been  attested 
aoeor^ng  to  the  provisions  of  the  Mutiny  Act  Held,  that  such  soldier  must  be  pre- 
mmed  to  have  been  regularly  attested.  The  fact  that  the  soldier  intended  to  have 
tiken  the  recroit  to  be  attested  before  a  justice  who  had  no  authority  to  attest,  afibrds 
BO  eoonter  presumption  that  the  recruiting  soldier  had  been  himself  improperly 
Matted.    lb. 

4.  A  lecruit  who  has  never  been  attested  may  be  punished  as  a  deserter.    lb, 

6.  Hie  20th  article  of  war  provides  that  no  officer  commanding  a  guard  shall  refuse 
ta  reeove  or  keep  any  prisoner  committed  to  his  charge  by  any  officer  or  non-com- 
SHMied  officer,  who  ahall  at  the  same  time  deliver  an  account  in  writing,  signed  by 
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himself,  of  the  crime  with  which  the  prisoner  is  chained.  Held,  by  Lord  Campbell, 
C.  J.,  Coleridge,  J.,  and  Wightman,  J.,  (dissentiente  Erie,  J.,)  that  a  commanding 
officer  receiving  a  soldier  charged  with  desertion  by  a  non-conmiissioned  officer,  who 
delivered  a  written  signed  charge  of  the  crime,  is  justified  under  that  article  in  detain- 
ing such  soldier,  although  ho  was  not  taken  before  a  civil  magistrate,  and  a  warrant 
obtained  for  his  detention.    Ih, 

6.  An  infant  ward  of  court  enlisted  in  the  East  India  Company's  service,  and  was 
about  to  be  sent  to  the  East  Indies,  but  at  the  instance  of  the  guardian,  the  court, 
afler  iiolM%>  the  East  India  Company  and  the  officer  in  command  of  the  recruits, 
ordered  hit  i&charge.    Rochford  v.  Hackmany  xxiii.  285. 

EQUITABLE  CONVERSION  OF  PROPERTY. 

1.  Ltvnd  bought  with  wife*s  money^  sM^  and  proceeds  invested  in  stocks.  Money 
l)ekmguig  to  a  married  woman  was,  with  consent  of  herself  and  husband,  laid  out  in 
land,  ^d  settled  upon  trust  for  her  for  life,  &c  Then  followed  a  power  of  sale  by  the 
di^reQtion  of  the  husband  and  wife,  the  produce  to  be  laid  out  in  land.  The  land  was 
4i;ly  sold  and  the  money  invested  in  funds,  the  dividends  of  which  the  wife  received 
|br  her  life.  The  husband,  wife  and  surviving  trustee  declared  the  stock  to  be  held 
mi  the  trusts  of  the  original  deed.  The  husband  died  intestate.  Held,  that  the  stock 
was  to  be  treated  as  real  estate,  although  the  money  had .  never  been  reinvested  in 
land.     Gillies  v.  Longlnnds^  v.  59.     See  also  In  re  Wharton,  xxiii.  485. 

2.  Marriage  trust — Sale  by  trustee — Consols,  Real  estate,  settled  in  marriage  upon 
trusts  for  sale,  being  sold  under  compulsory  powers,  and,  on  petition  of  the  trustees 
invested  in  consols,  is  not  converted  into  personalty.   In  re  Taylor's  Settlement^  xv.  412. 

8.  Purchase-money  of  land  taken  for  public  purposes  paid  into  court  for  reinvest- 
ment. Where  the  purchase-money  of  land  taken  under  the  compulsory  powers  of  an 
act  of  parliament,  for  public  purposes,  is  paid  into  court,  subject  to  be  reinvested  in 
the  purchase  of  land,  free  of  expense  to  the  parties  beneficially  interested,  on  thdr 
petition,  it  is  impressed  with  real  iises,  and  is  prima  facie  to  be  treated  as  real  estate. 
In  re  Stewards  Estate^  xiii.  5S3. 

4.  Money-land — Election — Investment  in  consols.  If  the  person  absolutely  entitled  to 
the  money-land  have  a  right  to  elect  to  take  it  as  personalty,  a  mere  acquiescence  in  its 
remaining  invested  in  consols  during  his  life,  and  his  will,  by  which  he  beqneatto 
personal  estate  only,  and  does  iiot  devise  realty,  are  not  such  proof  of  election  as  to 
prevent  the  fund  descending  on  his  death  to  his  heir.    lb, 

5.  Money  paid  into  court  for  land  taken  under  the  compulsory  powers  of  an  act  of 
parliament,  for  public  purposes,  during  the  life  of  a  tenant  for  life,  who,  by  the  failure 
of  intermediate  limitations,  became  tenant  in  fee  simple,  passed  as  real  estate  to  her 
heir.    In  re  Horner^ s  Estate,  xiii.  531. 

6.  StAe  of  reversion  of  real  estate  by  trustees — Investment  of  purchase-money.  A 
reversion  of  real  estate,  which,  subject  to  an  old  Ufe-estate,  was  vested  in  trustees,  was 
sold.  The  trustees  of  the  settlement  had  power  of  sale,  with  a  direction  to  lay  out 
the  produce  in  land  to  be  settled  to  the  same  uses.  Upon  the  sale  the  trustees,  instead 
of  paying  the  value  of  the  old  life-estate  to  the  tenant  for  life,  invested  the  whde  in 
their  names,  and  paid  that  person  the  dividends  for  her  life.  The  old  tenant  for  life, 
the  tenant  for  life  under  the  settlement,  and  the  party  ultimately  entitled  to  the  fifto- 
atmple  under  that  instrument,  concurred  in  the  sale  and  in  this  dealing  with  the 
purchase-money.  After  the  death  of  the  old  tenant  for  life,  it  was  held,  that  the 
money  represented,  and  must  be  treated  as,  real  estate.  In  re  PedderSs  SettUmeni^ 
xxxi.  244. 

7.  Deed  by  cestuis  que  trust  under  a  will  didding  real  property  into  classes.  Where 
the  cestuis  que  trwt,  under  a  will  passing  both  real  and  personal  estate,  execoted  a 
trust  deed  of  the  real  property  passed  by  the  will,  dividing  it  into  two  classes,  the  one 
to  be  sdd  absolutely,  for  the  payment  of  the  testator^s  debts ;  and  the  other  to  be  di 
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posed  of  upon  tlic  happening  of  certain  contingencies,  and  in  the  mean  tune  to  be 
held  and  applied  together  with  the  rents  thereof  to  the  uses  mentioned  in  the  will ;  it 
was  hddy  that,  as  to  the  first  class,  it  took  the  character  of  personal  property  from  the 
date  of  the  deed,  but  that  as  to  the  second  class  of  property  and  the  rents  accruing 
therefrom,  it  retained  its  character  of  real  estate  until  the  time  when  it  should  be 
actually  sold.    Ferrie  y.  Atherton^  xxviii.  1. 

EQUITY. 

1.  Purchaser  of  lands  subject  to  rent-charge,  A  court  of  equity  will  giro  no  assist- 
ance against  a  purchaser,  of  lands  subject  to  a  rent-charge,  for  a  yaluable  consideration 
without  notice.     The  Attorney- General  y.  Wilkins,  xxi.  116. 

2.  Legal  rights  of  judgment  creditors.  When  a  court  of  equity  has  occasion  to  deal 
with  the  legal  rights  of  judgment  creditors,  its  province  is  to  aid  and  not  to  supply  or 
extend  the  legal  rights.    Smith  v.  Hurst,  xv.  520. 

S.  Jurisdiction  of  court  of  equity  in  cases  of  trusts.  The  distinction  between  the 
exercise  of  the  jurisdiction  of  the  court  in  cases  of  trusts  for  the  benefit  of  particular 
penoDB  and  the  cases  of  trusts  for  creditors  is,  that  in  the  latter  cases  the  court  will 
examine  into  the  circumstances  under  which  the  deed  was  executed,  and  carry  on  its 
mTestigation  into  what  may  have  subsequently  occurred.    lb, 

4.  One  who  seeks  must  do  equity.  The  rule,  that  a  party  coming  for  equity  must  do 
eqni^  does  not  extend  so  far  as  to  affect  matters  unconnected  with  the  transaction  in 
respect  of  which  the  relief  is  sought     Wilkinson  v.  Fowkes,  xv.  163. 

5.  Bill  for  account  by  principal  against  agent,  A  bill  for  an  account  by  the  principal 
against  his  agent  cannot  be  maintained  where  the  transaction  is  single,  untainted  with 
fiand,  and  remediable  at  law.    Navulshaw  v.  Brownrigg,  yii.  106. 

€.  Illegal  transaction.  The  illegality  of  a  transaction  is  not  necessarily  a  bar  to  relief 
m  equity.    Mullock  t.  Jenkins,  ix.  SO.     See,  also,  Williams  y.  Trye,  xxiii.  501. 

7.  Setting  aside  and  enforcing  instrument — Release  at  law.  An  enforceable  instru- 
ment win  not  be  set  aside  in  equity  in  favor  of  the  debtor,  as  against  the  executors  of 
a  deceased  creditor,  unless  under  circumstances  which  amount  to  evidence  of  a  release 
at  law.  An  imperfect  declaration  of  such  a  nature  will  not  be  enforced  in  equit}', 
uilesB  the  person  to  be  charged  has  been  instrumental  in  causing  the  testator  to  omit 
perfectiog  the  declaration  in  his  lifetime.    Peace  v.  Hains,  xxiii.  34. 

See  Accounts;  Costs;  Discovery;  Forfeiture;  Injunction;  Parties; 
Fleadcto;  Practice;  Specific  Performance;  Wills. 

ERROR,  WRIT  OF. 

1.  Error  on  judgment  on  special  cases.  The  3 2d  section  of  th«  Common-law  Pro- 
cedure Act,  1854,  permitting  parties  to  bring  error  on  a  judgment  upon  a  special 
ease,  unless  the  parties  agree  to  the  contrary,  aj^plies  only  to  special  cases  agreed  to 
nbsequently  to  the  act  coming  into  operation ;  and  does  not  warrant  error  being 
brought  on  a  special  case  which,  though  agreed  to  be  drawn  up  previous  to  the  act, 
ms  not  finally  settled  until  after  the  statute  was  in  force.  Hughes  t.  Lumley,  xxviiL 
S33. 

2.  Error  to  house  of  lords — Judgment  roU,  Where  error  is  brought  in  the  House 
of  Lords  upon  a  judgment  of  the  exchequer  chamber,  in  a  proceeding  in  this  court, 
under  sect.  155  of  stat  15  &  16  Vict  c.  76,  the  court  of  queen's  bench  will  authorize 
die  master  to  leave  the  judgment  roll  with  the  clerk  in  parliament,  to  remain  there 
antil  the  writ  of  error  has  been  determined,    fjane  v.  Hooper,  xxv.  206. 

8.  Attorney-general  bound  to  issue  his  fat  for  writ  of  error.  In  a  case  of  misde- 
meamir  the  attorney-general  is  bound  to  grant  his  6at  for  a  writ  of  error  ex  debito 
justitUE  in  all  cases  in  which  ho  thinks  such  writ  ought  to  go ;  a  mandamus  will  lie  to 
compel  him  to  exercise  Ins  discretion,  but,  afler  he  has  done  so,  the  court  will  not 
iBterfere.    Eegina  y  Newton^  zxx.  867. 
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4.  Points  reserved — CommonAaw  Procedure  Act:  Where  a  point  was  reaerred  on 
the  trial  of  a  cause  before  the  passing  of  the  Common-law  Procedure  Act,  1854,  the 
party  in  whose  favor  it  is  reserved  cannot,  if  he  fail  in  the  court  below  on  his  modoa 
to  enter  a  verdict,  or  nonsuit  on  the  reserved  point,  appeal  from  the  decision  of  that 
court  to  a  court  of  error,  under  sect.  84  of  the  above-mentioned  act,  which  only 
autliorizes  proceedings  in  error  in  the  case  of  points  reserved  since  the  act  passed. 
Piatt,  B.,  dissentiente,     Vansittart  v.  Taylor,  xxx.  320. 

5.  Power  to  quash — Indictment,  The  court  of  queen's  bench  has  jurisdiction,  nnder 
sect  39  of  Stat.  1 2  &  13  Vict  c.  109,  to  quash  a  writ  of  error  upon  its  judgment  on  an 
indictment  for  false  pretences  sued  out  with  a  view  to  a  compromise  of  the  proeeen- 
tion.    Regina  v.  AUeyne,  xxix.  1 79. 

6.  See,  also,  Corsar  v.  Reed,  viii.  880. 

7.  As  to  costs  on  writ  of  error,  see  Costs,  xii. 


ESCAPE. 

1.  As  to  the  sufficiency  of  an  indictment  for  aiding  an  escape,  see  Regina  t.  Hd' 
lotoay,  V.  310. 

2.  See  Sheriff. 

ESTOPPEL. 

1.  Trespass  for  mesne  profits — Estoppel  hy  judgment  in  ejectment.  In  trespass  for 
mesne  profits  the  defendant  pleaded  first,  not  possessed ;  and  secondly,  title  in  him- 
self; the  plaintiff  replied  by  way  of  estoppel  as  to  trespasses  since  October  26, 1858, 
setting  out  a  writ  in  ejectment  of  that  date  in  which  he  was  claimant,  directed  to  the 
defendant  as  tenant  in  possession,  and  averred  judgment  thereon  by  default,  and 
an  entry  by  virtue  of  the  judgment ;  and  on  demurrer  the  replication  was  held  good 
to  both  picas.     Wilkinson  v.  Kirhy,  xxvi.  371. 

2.  The  estoppel  in  such  case  is  from  the  date  of  the  writ,  and  the  plaintiff's  title  is 
presumed  to  continue  unless  the  rejoinder  shows  it  to  have  been  determined.    Ih, 

3.  It  is  not  necessary  to  aver  notice  to  the  defendant  of  the  proceedings  in  ^ect* 
ment,  or  the  issuing  and  executing  of  a  writ  of  possession.  The  replication  con- 
tained a  sufficient  averment  of  the  plaintiff's  entry.    lb, 

4.  Decision  of  court  of  equity  as  to  fact  which  is  matter  for  jury.  The  decision  of  • 
court  of  equity  as  to  a  fact  which  is  matter  for  a  jury,  does  not  bind  the  party  so  thai 
he  may  not  traverse  the  fact  in  a  court  of  law.    Lumley  v.  Gye,  xiv.  442. 

5.  Action  on  covenant  to  pay  annuity — Grantor  estopped  from  pleading  fraud.  In 
an  action  on  a  covenant  for  the  payment  of  an  annuity,  the  defendant,  the  grantor,  is 
estopped  from  pleading  that  the  annuity  was  granted  for  the  fraudulent  purpose  of 
multiplying  voices.    PhiUpotts  v.  PhSlpotts,  i.  339. 

6.  Claimants  under  trust,  estopped  to  deny  validity  of  trust.  Persons  claiming  nnder 
a  certain  trust,  as  their  only  title,  are  estopped  from  showing  that  the  trust  was 
originally  invalid.    Drummond  v.  The  Attorney-General,  ii.  15. 

7.  Inference  of  law — Affidavit,  A  statement,  not  of  simple  fact,  but  an  inference 
of  law  drawn  by  the  plaintiff,  made  by  the  plaintiff  in  an  affidavit  relative  to  the 
bankruptcy  of  6.,  who  had  been  the  factor  of  both  parties,  that  the  defendant  had 
paid  the  factor  for  certiun  of  the  pliuntiff 's  goods  sold  to  him  by  the  factor,  will  not 
estop  the  plaintiff  from  denying  the  payment  in  a  subsequent  action  against  the 
defendant    Morgan  v.  Couchman,  xxiv.  321. 

8.  Must  he  certain  to  every  intent.  An  estoppel  growing  simply  out  of  argument 
and  inference  is  not  sufficient;  it  ought  to  be  certain  to  every  intent  Callow  y. 
Jenhinson,  v.  538. 

9.  Application  for  habeas  corpus  to  discharge  prisoner — Record  of  conviction '^u 
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oloppeL  Upon  an  indictment  charging  felony  committed  within  the  jurisdiction  of 
tike  central  eiiminal  court,  plea, — not  guilty,  a  prisoner  was  tried,  convicted,  and  sen- 
tenced to  imprisonment.  After  sentence,  application  was  made  to  the  court  of  com- 
noQ  pleas  for  a  writ  of  habeas  corpus  for  his  discharge,  upon  an  affidavit  showing  that 
the  oflfence  was  not  committed  within  the  jurisdiction  as  alleged.  Heldj  that  the 
leoord  was  an  estoppel,  and  the  writ  was  refused.    Ex  parte  Newton,  xxx.  432. 

10.  Wilful  misrepresentation — Estoppel  from  proving  truth.  If  a  party  wilfully 
misrepresents  a  state  of  things,  and  induces  another  to  act  upon  a  belief  in  the  truth 
of  his  representation,  and  that  person  does  so  act  upon  it  to  his  prejudice,  the  party 
who  makes  the  representation  is  estopped  from  proving  the  truth.    Howard  v.  Hud- 

son,  XX.  47. 
11.  Estoppel  hy  consent  rule — Action  for  mesne  profits.    In  an  action  for  mesne 

profiti,  after  judgment  in  ejectment  for  the  lessor  of  the  plaintiff,  it  appeared  that  the 

defeadaot  had  been  made  defendant  in  the  ejectment,  under  sect  18  of  stat  11  Geo. 

IL  e.  19,  upon  entering  into  the  consent  rule  as  mortgagee  and  landlord.    Held,  that 

the  defendant  was  concluded  by  the  consent  rule  from  denying  that  he  was  landlord. 

Jks  T.  ChaUis,  vL  249. 

EVIDENCE. 

i.  frcsumptions. 

xl  onus  probandi. 

m.  prima  facie  evidence. 

iv.  competency  op  witnesses. 

y.  competency  op  husband  and  wife. 

ti.  competency  op  parties  to  suits. 

til  admissions  and  confessions, 
tm.  privileged  communications. 

vl  privilege  of  witness ;  not  bound  to  criminate  himself. 

x.  witness,  contradiction  and  impeachment  of. 

xl  public  records, 
xil  books  of  corporations. 
xhl  private  writings. 
xnr.  private  writings,  secondary  evidence  of. 

XY.  PRIVATE   WRITINGS,  PRODUCTION  AND   INSPECTION   OF. 
XTL  EVIDENCE   TO   EXPLAIN,   ENLARGE,  &C.,   WRITTEN  INSTRUMENTS. 
XVn.  HANDWRITING. 

XYnL  REPUTATION   AND   DECLARATIONS    OF  PERSONS. 
XIX.  DEPOSITIONS,  ADMISSIBILITY   OF. 
XX.  COSfMISSION  TO   EXAMINE   WITNESSES. 
XXI.  ADMINISTRATION   OF   OATH. 
XXIL  VTVA   VOCE   EXAMINATION   IN   CHANCERY. 
^Xin.  CROSS-EXAMINATION   OF  WITNESSES. 


I.  Presumptions. 

t  Presumption  as  to  alteration  of  written  instrument  Where  an  alteration  or  inter- 
btttioii  i^ypears  upon  the  face  of  a  will,  the  presumption  is  that  it  was  made  after 
^  execution  of  the  will,  and  it  lies  upon  the  party  setting  up  the  will  to  give  some 
evidence  to  rebnt  that  presumption.    Doe  d.  Shallcross  v.  Palmer,  vi.  155. 

1  CouHlerpart  a^eemenL    In  an  actum  of  debt  for  rent  on  a  demise,  the  plaintifT 

22* 
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produced  a  deed  properly  stamped  as  a  counterpart  lease,  and  proved  the  same  to 
have  been  executed  by  the  defendant  Held,  that  although  there  was  no  evidence  of 
any  lease  having  been  executed  by  the  plaintiff,  the  presumption  was  that  there  was 
such;  and  the  deed  produced  was  therefore  rightly  admissiblei  as  a  counterpart 
Hughes  v.  Clark,  iii.  528. 

8.  In  favor  of  a  grant.  Almost  every  thing  will  be  presumed  in  favor  of  a  grant 
fairly  made,  and  under  good  advice  on  the  part  of  the  grantors,  and  acted  upon  for 
upwards  of  thirty  years.    Delarue  v.  Church,  iii.  160. 

4.  Authority  of  an  officer  of  a  company.  The  secretary  of  a  joint^tock  company 
is  the  servant  of  the  directors  of  the  company,  who  are  presumed  to  have  control 
over  him  as  such ;  and  thb  presumption  is  not  rebutted  by  the  circumstance  that  the 
company  has  ceased  working.    Elmes  v.  Ogle,  ii.  879. 

5.  Judgment  of  a  court,  AVhere  a  sentence  of  an  ecclesiastical  court  is  brought  in 
question,  the  presumption  is  in  favor  of  such  sentence,  and  this  presumption  will  remain 
until  rebutted  by  facts  alleged  and  proved.  Harrison  v.  The  Corporation  of  Southamp-' 
ton,  xvii.  864. 

6.  Legal  origin  of  a  custom  or  usage.  Where  it  is  proved  that  it  has  been  the 
practice,  for  a  long  series  of  years,  for  the  vicars  choral  of  a  cathedral,  during  their 
year  of  probation,  to  be  excluded  from  a  share  in  some  of  the  emoluments  of  their 
office,  and  it  can  be  gathered  from  the  documents  in  existence,  that  some  person  had 
the  power  of  regulating  the  manner  in  which  the  vicars  choral  were  to  be  maintained, 
it  will  be  presumed  that  some  regulation  was  made,  out  of  which  the  practice  origi- 
nated.    Shourbridge  v.  Clark,  xxii.  485. 

7.  Presumption  of  death  from  absence.  A  left  this  country  on  the  9th  of  November, 
1829.  On  the  16Ui  of  June,  1881,  his  brother-in-law  received  a  letter  from  America, 
on  behalf  of  A,  describing  him  as  having  changed  his  name  to  B.  Three  months  after 
this  A's  wife  sent  a  letter  to  him,  addressed  to  him  as  A,  by  the  hand  of  a  friend,  who 
could  not  find  him.  He  was  not  heard  of  any  more,  and  it  did  not  appear  that  any 
other  inquiries  were  made  by  his  family.  Held,  that  on  this  state  of  facts,  there  was 
not  sufficient  information  to  ground  presumption  of  death,  still  less  of  the  particular 
period  of  death.     Creed,  in  re,  xix.  119. 

8.  Implied  assent  presumed  from  acquiescence.  It  is  only  where  a  party  has  power 
to  prohibit  a  thing  that  his  omitting  to  do  so  is  evidence  of  his  assent  to  it  Morgan 
V.  Thomas,  xviii.  526. 

9.  Of  what  a  court  will  take  judicial  notice.  The  court  of  common  pleas  will  take 
judicial  notice  that  the  Queen's  prison  is  within  the  realm.  Wickens  v.  Goatley^  viiL 
420. 

10.  Estoppel.  Where  matters  are  offered  in  evidence  which  might  have  been 
pleaded  as  an  estoppel,  the  evidence  is  not  conclusive,  but  where  no  opportunity  has 
been  offered  so  to  plead,  it  seems  the  evidence  is  conclusive.  Regina  v.  Blakemore^ 
ix.  541. 

n.  Onw  Prohcmdi, 

1.  Affirmatioe  of  issue.  The  onus  probandi  does  not  always  lie  on  the  party  who 
asserts  the  affirmative  of  the  issue ;  for  when  a  negative  averment  is  necessary  to 
make  a  pleading  good,  the  onus  of  proving  that  averment  lies  on  the  party  who  makes 
it    Harvey  v.  Towers,  iv.  531. 

2.  Proof  of  consideration,  A  post-nuptial  settiement  purported  to  have  been  made 
in  consideration  of  natural  love  and  affection,  and  for  divers  other  good  and  valuable 
considerations.  Held,  that  the  onus  of  proving  that  some  valuable  consideration 
actually  passed,  lay  on  the  party  sustmning  the  deed.    Kelson  v.  Kelson,  xvii.  107. 

8.  Burden  of  proof  to  sustain  an  award.  The  onus  of  showing  that  payment 
awarded  to  be  made  to  a  stranger  is  for  the  benefit  of  a  party  to  the  subnusrion,  Hei 
upon  the  party  who  seeks  to  enforce  the  award     Wood  y.  Adcock^  ix.  524. 
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4.  Proof  to  sustain  a  post  obit  bond.  If  a  person  presents  for  payment  a  post  obit 
bond  executed  by  a  deceased  person,  it  is  incumbent  on  him  to  show  that  the  donor 
executed  the  bond  voluntarily,  and  knowing  what  he  was  doing,  especially  if  the  exist- 
ence of  the  bond  has  been  kept  a  secret,  or  there  are  other  suspicious  circumstances. 
Cooke  V.  Lamotte,  xi.  26. 

5.  Restraint  of  a  legal  right.  On  a  bill  to  restrain  the  exercise  of  a  legal  right,  it  is 
the  duty  of  the  plaintiff  to  satisfy  the  court  that  there  are  substantial  grounds  for 
doubting  the  existence  of  the  legal  right.  Sparrow  v.  The  Oxford^  Worcester,  and 
Wolverhampton  Railway  Co.  xii.  249. 

6.  Allegations  of  fraud  as  a  defence  to  a  deed.  On  an  interpleader  issue  to  try  the 
title  to  goods  taken  on  execution,  plaintiff  gave  in  evidence  a  deed  from  the  debtor 
uagning  the  goods  to  him.  The  witness  to  the  execution  of  the  deed  was  cross- 
ezanuiied  by  defendant,  with  a  view  to  show  that  the  deed  was  void  for  fraud.  Hetd, 
that  the  plaintiflr  was  not  bound  to  give  evidence  in  the  first  instance  to  establish  the 
validity  of  the  deed,  although  called  upoii  by  the  judge  to  do  so,  and  although  the 
nature  of  the  defence  appeared  by  the  cross-examination  of  the  attesting  witness. 
Skaw  T.  Beck,  xx.  809. 

7.  Action  for  penalty.  In  an  action  brought  to  recover  from  the  defendant  a  penalty 
of  £60  for  having  acted  as  commissioner  under  a  local  paving  act,  when  not  duly 
({oaKfied,  the  evidence  was  that  he  was  in  all  respects  qualified,  but  there  was  no 
proof  of  his  having  taken  the  oath  required.  Heldf  that  he  was  not  bound  to  prove  it 
3%})per  V.  Newton,  xxvi.  836. 

m.  Prtmd  facte  Evidence, 

1.  Proof  of  guilty  knowledge.  On  indictment  for  feloniously  receiving  goods  know- 
ing them  to  have  been  stolen,  the  prosecutor  cannot,  in  proof  of  guilty  knowledge,  give 
IB  erideiice  that  the  prisoner,  previous  to  the  receipt  of  the  prosecutor's  goods,  had  in 
^Bspoaeanon  other  goods  of  the  same  sort  belonging  to  a  different  owner,  and  stolen 
from  each  other.    Regina  v.  Oddy,  iv.  672. 

2.  Upon  an  indictment  for  uttering  a  counterfeit  half<;rown,  in  order  to  prove  the 

goilty  knowledge,  evidence  was  given  of  a  subsequent  uttering  by  the  prisoner  of  a 

^^'^uUeifeit  shilling.    Held,  that  this  evidence  was  admissible.    Regina  v.  Foster,  xxix. 
548. 

^  In  an  action  against  acceptor  of  a  bill  of  exchange,  indorsed  to  plaintiff*  by  A,  the 
plea  was  diat  defendant  was  defrauded  of  his  acceptance,  and  that  it  was  fraudulently 
^'^^cined  by  drawer  to  a  person  unknown ;  that  A  took  it,  with  notice  of  the  fraud,  and 
that  the  plaintifi' took  it  with  notice  of  the  premises.  It  having  been  proved  that  the 
plnbtiff  had  said  in  1852,  he  had  known  A  for  a  long  time,  a  witness  was  asked  whether 
he  had  not  seen  A  in  the  dock  at  the  Old  Bailey,  and  seen  him  removed  to  prison.  It 
^33  held,  that  this  evidence  was  inadmissible ;  but  that  if  it  had  been  proved  that  the 
I^tiff  knew  of  the  conviction  of  H,  it  might  not  have  been  necessary  to  prove  his 
*^^  knowledge  of  the  fraud  pleaded.    Berry  v.  Alderman,  xxii.  484. 

rV.   Competency  of  Witnesses, 

1*  Jwige  to  decide  upon  facts  as  to  competency.  If  a  question  arises  in  the  course 
^  ^  Gaose  as  to  the  reception  of  evidence,  the  facts  which  rabe  the  point  must  be  de- 
^^^  by  the  judge  alone.    Heslop  v.  Chapman,  xxii.  296. 

^  Wiiness  to  prove  foreign  law.  On  a  trial  for  bigamy,  a  woman  was  called  as  a 
y^*^  who  stated  that  she  was  present  at  a  ceremony  performed  in  a  private  house 
jA  Scotland,  by  a  minister  of  some  religious  denomination ;  that  she  herself  was  married 
^  the  Mine  way,  and  that  parties  always  married  in  Scotland  in  private  houses. 
^^1  thai  the  was  not  a  competent  witness  to  prove  the  law  of  Scotland  as  to  mar- 
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riagc,  and  that  her  evidence  did  not  prove  the  fact  of  a  marriage.    Regina  v.  Povey^ 
xiv.  549. 

8.  Competency  of  lunatic.  A  lunatic,  under  confinement  in  a  lunatic  asylum,  is 
admissible  as  a  witness,  if  the  judge  considers  him  competent  in  point  of  understand- 
ing, and  to  be  aware  of  the  nature  and  sanction  of  an  oath.  The  lunatic  may  be 
examined  and  cross-examined,  and  witnesses  called  on  either  side,  in  order  to  deter- 
mine the  question  of  competency ;  but  when  admitted,  it  is  for  the  jury  to  determine 
whether  his  testimony  is  affected  by  his  insanity,  and  what  degree  of  weight  is  to  be 
attached  to  it    Regina  v.  Hill,  v.  547. 

4.  Interest  of  witness,  A  person  entitled  to  a  share  in  the  proceeds  of  land  devised 
to  A  in  trust  for  sale,  is  a  competent  witness  in  an  action  brought  by  A  to  establish  his 
right  to  the  land.     Harding  v.  Hodgkinson,  iv.  462. 

5.  A  creditor,  who  is  a  party  to  a  deed  of  assignment  by  his  debtor  to  a  trustee  for 
creditors,  is  a  competent  witness  for  the  trustee  in  an  action  to  enforce  the  deed* 
Black  v.  Jones  J  iii.  559. 

V.   Competency  of  Husband  and  Wife. 

1.  It  is  settled  by  authority  that  husband  and  wife  cannot  give  evidence  for  or 
against  each  other  in  civil  cases ;  whether  rightly  or  not,  qucere,  M'Neillie  v.  Acton^ 
xxi.  3. 

2.  The  14  &  15  Vict  c.  99  has  not  rendered  a  wife  a  competent  witness  for  or 
against  her  husband  in  civil  proceedings.  Barhat  v.  Allan,  x.  596  ;  Alcock  v.  Alcockj 
xii.  854  ;  Stapleton  v.  Croft,  x.  455. 

8.  Whether  by  consent  she  might  be  examined  as  a  witness,  quare.  But,  assuming 
that  such  consent  would  render  her  admissible,  where  the  objection  had  been  taken, 
it  was  held  to  be  discretionary  with  the  judge  whether  he  would  allow  the  objection 
to  be  withdrawn.,  Barbai  v.  Allan,  x.  596. 

4.  An  affidavit  of  the  husband  was  not  admitted  to  prove  access  to  his  wife  after 
separation.    Patchett  v.  Holgate,  iii.  100. 

VL   Competency  of  Parties  to  Suits. 

1.  Under  14  ^  15  VicU  c.  99.  The  words  of  the  act  14  &  15  Vict  c.  99,  8.  % 
are  broad  enough  to  make  the  parties  in  every  proceeding  of  every  description  ia 
which  witnesses  could  be  examined,  competent  and  compellable  to  give  evidence 
on  behalf  of  either  or  any  party  thereto.  The  3d  section,  which  excepts  the  par- 
ties charged  by  the  crown  in  any  criminal  proceeding,  does  not  extend  to  the  defend- 
ant in  an  information  filed  by  the  attorney-general  for  breach  of  the  revenue  laws, 
and  held,  per  Piatt,  B.,  and  Martin,  B.,  that  he  was  rendered  a  competent  witness  by 
the  14  &  15  Vict  c.  99.  Per  Pollock,  C.  B.,  and  Parke,  B.,  contr^  The  Attorney^ 
General  v.  Radloff,  xxvi.  418. 

2.  Privilege  of  party  called  as  witness.  Under  the  14  &  15  Vict  c.  99,  a  party  to  a 
suit  may  be  called  as  a  witness  by  his  adversary.  In  such  a  case  the  adversary  has  a 
right  to  insist  on  his  being  put  into  the  box  and  sworn,  although  his  counsel  state  that 
he  will  not  answer  the  questions,  as  the  answers  would  tend  to  criminate  him— if  the 
questions  have  that  tendency,  the  objection  must  be  taken  by  the  party  himself  on 
oath.    Boyle  v.  Wiseman,  xxix.  473. 

8.  Tendency  to  criminate  party.  It  is  no  ground  for  refusing  leave  to  administer 
interrogatories,  under  the  17  &  18  Vict  c.  125,  s.  51,  that  the  attorney  for  the  party 
to  be  interrogated  states  in  his  aflidavit  that  the  questions,  if  answered,  may  tend  to 
criminate  his  client.  It  is  for  the  client  himself  to  take  the  objection  on  oath.  Osborne 
V.  The  London  Dock  Co.  xxix.  880. 

4.  Evidence  of  co-party.    The  evidence  of  a  defendant  in  &Tor  of  a  co-defendant  if 
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inadmiasible  under  the  6  &  7  Vict  c.  85,  if  it  proves  the  case  of  the  witness  himself. 
Trision  v.  Uardey,  vii.  204. 

5.  Waiver  of  abjection  by  cross-examination.  The  cross-examination  of  a  defendant, 
tendered  as  a  witness,  is  a  waiver  of  \ff  incompetency,  where  the  objection  must  be 
aammed  to  have  been  known  at  the  time  of  the  cross-examinatioo.    Ih. 

6.  Examination  of  parties — Practice,  The  stat  14  &  15  Vict  c.  99,  enabling  par- 
ties to  a  cause  to  be  examined  as  witnesses,  renders  unnecessary  the  common  order 
under  the  old  practice,  giving  liberty  to  a  party  to  examine  another  party,  saving  just 
exceptions.      Swann  y,  Wortley,  xiL  257. 

7.  Examination  of  party  once  rejected.    Where  a  party  offers  himself  at  the  first 

bearing  as  a  witness,  with  a  view  to  be  cross-examined  by  the  other  party,  and  is 

rejected  by  such  other  party,  the  party  so  rejecting  the  party  offering  himself  cannot, 

at  a  tabsequent  hearing  before  the  court  of  appeal,  demand  that  the  course  so  rejected 

by  lam  shall  be  followed  at  the  rehearing.    Hindson  v.  Wetherill^  xxvii.  149. 

8.  Absence  of  party  as  a  ground  of  continuance.  The  defendant,  a  master  mariner, 
liaving  gone  abroad  in  the  course  of  his  business,  afler  the  commencement  of  the  action, 
and  after  time  obtained  to  plead,  but  before  issue  joined,  the  court  refused  to  postpone 
Uie  trial  until  his  return  to  England,  on  the  ground  that  his  evidence  was  material  and 
Mceoaiy  to  make  out  his  defence.  SemUe,  that  the  examination  of  a  party  to  the 
nit,  under  a  commission,  is  receivable  in  evidence  under  the  14  &  15  Vict  c.  99,  s.  2. 

Solomon  v.  Howard^  xxii.  466. 

* 

VII.  Admissions  and  Confessions* 

!•  Offers  of  compromise.  The  court  will  discountenance  all  attempts  to  convert 
ofien  of  compromise,  by  letter,  into  admissions  prejudicial  to  the  parties  using  them, 
•fcaa  f.  FoxaU,  xiii.  140. 

2.  Inducements  to  confess.  Where  a  constable,  apprehending  a  prisoner,  told  him 
ti»  nature  of  the  charge  and  said :  "  You  need  not  say  any  thing  to  criminate  yourself, 
bot  irbal  you  do  say  will  be  taken  down  and  used  as  evidence  against  you,**  and  the 
priflODer  made  a  confession,  it  was  heldy  that  the  confession  was  receivable  in  evidence. 
%wa  v.  Baldry,  xii.  590. 

S.  A  female  servant  was  taken  into  custody  by  a  policeman,  on  the  charge  of  setting 
^  to  lier  master's  premises,  and  he  gave  her  into  the  charge  of  a  Mrs.  A.,  a  married 
^^giiter  of  her  master,  but  who  did  not  live  in  the  house.  Mrs.  A.  took  the  girl  apart 
*od  ttid  to  her :  "  I  am  sorry  for  you ;  you  ought  to  have  known  better.  Tell  me  the 
^^  wliether  you  did  it  or  na"  The  servant  said :  **  I  am  innocent**  Mrs.  A.  re- 
pKfid: "Do  not  run  your  soul  into  more  sin,  but  tell  the  truth.**  The  prisoner  thcre- 
^9^  confessed.  Held,  that  there  was  no  inducement  held  out  to  render  the  confes- 
■OB  inadmissible ;  and,  secondly,  that  Mrs.  A.  was  not  a  person  in  authority,  competent 
^  liold  out  an  inducement  which  would  prevent  the  reception  of  the  confession  in 
*^wicc    Reffina  v.  Sleeman,  xxii.  606. 

^*  The  second  caution  in  the  18th  section  of  the  11  &  12  Vict  c.  42,  is  only  ncccs- 
^  where  soo^  previous  inducement  or  threat  has  been  held  out  There  is  nothing 
^  the  statute  to  exclude  a  confession  which  would  have  been  admissible  at  coounon 
«w.  If  i^iie  prisoner's  statement  be  returned  purporting  to  be  signed  by  the  magis- 
^'^  and  bearing  on  the  face  of  it  the  first  caution,  it  is  admissible  without  any  other 
•'wence.    Regina  v.  Sansome,  L  540. 

^  A  confession  made  afler  the  inducement  of  a  threat  held  out  by  A,  when  B  was 
P^nt,  was  the  same  thing  as  if  B  had  used  the  threat ;  and  as  B  was  the  person 
P^  to  prosecute,  he  was  a  person  in  authority,  so  that  the  confession  made  after  the 
ndncement  held  out  in  his  presence  was  inadmissible  as  evidence.  Regina  v.  Luck' 
*W,  xxiL  604. 

^  Hie  prisoner  wai  indicted  for  the  wilful  murder  of  a  new-bom  child ;  her  mistresi 
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iold  her  ''  she  had  better  speak  the  truth ; "  after  which  the  prisoner  made  a  confes 
moD.    Held^  that  the  mistress  was  not  a  person  in  authority  within  the  rule  which  ex- 
cludes confessions,  her  husband  not  being  prosecutor,  nor  the  ofience  in  anj  way 
connected  with  the  management  of  the  house.  0tegxna  v.  Moore,  xii.  583. 

Vin.  Privileged  Communications. 

1.  Communication  foith  solicitor.  Any  thing  that  passes  between  a  client  and  his 
solicitor,  whether  in  a  cause,  or  with  a  view  to  a  cause,  or  with  reference  to  a  matter 
which  aflerwards  becomes  the  subject  of  litigation,  is  a  privileged  matter,  in  respect  of 
which  the  client  has  a  right  to  say  the  solicitor  shall  not  say  what  passed.  Warde  r. 
Warde,  L  94. 

2.  Communication  not  relating  directly  to  suit  at  issue,  Wh^'^  ^^  ^^  sworn  that 
documents  are  confidential  communications,  relating  to  the  particular  suit,  or  to  another 
fait,  which  though  not  actually  in  the  matter  of  the  same  htigation,  involves  or  em- 
braces the  same  issue,  they  are  privileged,  although  they  do  not  directly  relate  to  the 
particular  suit     Thompson  ▼.  Folk,  xv.  245. 

8.  Discretion  of  attorney.  An  attorney  subpoenaed  to  produce  a  document  at  a  trial, 
may  in  his  discretion  refuse  to  produce  it,  on  the  ground  that  it  has  been  intrusted  to  him 
by  a  client  He  is  neither  bound  to  produce  it,  nor  to  answer  a  question  with  respect 
to  its  nature,  and  the  judge  ought  not  to  examine  it  to  see  whether  it  is  a  document 
which  ought  to  be  withheld.     Volant  v.  Soger,  xvi.  426. 

4.  Possession  of  documents.  The  attorney  of  a  party  to  a  suit  may  be  asked,  and 
is  bound  to  answer,  whether  a  document  which  he  has  received  from  his  client  in  the 
course  of  his  professional  emplo3rment  is  in  his  possession  or  elsewhere  in  the  court 
Dwyer  v.  Collins,  xii.  532. 

5.  Notes  of  counsel  in  former  trial.  The  counsel  in  the  case  may  be  examined,  to 
•how  from  his  notes,  taken  at  the  former  trial,  what  was  the  evidence  then  given. 
Regina  v.  Bird,  ii.  439. 

6.  Solicitors  of  opposite  parties.  The  rule  of  privilege  protecting  confidential  com- 
munications does  not  extend  to  communications  between  the  solicitors  of  oppoate 
parties.     Gore  v.  Harris,  \m.  147. 

7.  Transactions  of  parties  conducted  by  solicitor.  The  depositions  of  the  solicitor  of 
the  plaintiff,  in  the  case  of  a  bill  filed  by  a  residuary  legatee  against  the  executors,  as 
to  a  transaction  conducted  by  himself  between  the  parties  to  the  biD,  were  suppressed) 
as  being  in  violation  of  professional  confidence.    Lodge  v.  Prichard,  viii.  121. 

8.  Letters  of  solicitor.  Letters  with  reference  to  a  suit  written  to  or  by  a  solicitor 
in  his  character  of  solicitor,  are  privileged  communications ;  but  those  written  by  a 
defendant  to  his  co-defendant,  to  be  communicated  to  his  solicitor,  are  not  protected. 
Ooodall  V.  Little,  iii.  79. 

9.  Communication  with  a  testator.  Communications  between  a  testator  and  solicitor, 
in  reference  to  the  testator's  will,  are  not  privileged  after  the  death  of  the  testator. 
Contra,  as  to  communications  between  the  same  solicitor  and  the  executors.  Russell 
V.  Jackson,  viii.  89. 

10.  Semble,  that  the  existence  of  an  illegal  purpose  prevents  any  privilege  attaching 
to  communications  between  solicitor  and  client    lb. 

11.  Fraudulent  communications.  The  defendant  J.  T.  was  entitled  to  an  annuity 
under  a  will,  subject  to  a  proviso,  that  if  he  attempted  to  charge  or  dispose  of  such 
annuity,  it  should  be  applied  by  the  executors  for  the  benefit  of  the  said  J.  T.  or  his 
wife,  or  other  persons  mentioned  in  the  will.  A  writ  of  sequestration  having  issued 
against  J.  T.,  he  assigned  his  annuity  to  a  trustee  for  the  benefit  of  his  wife.  The 
sequestrators  filed  this  biU  to  set  aside  the  assignment,  alleging  that  it  was  a  fraudulent 
arrangement  to  defeat  their  chums.  The  wife  of  J.  T.,  by  her  answer,  stated  that  the 
object  of  the  assignment  by  J.  T.  was  to  effect  a  fiirleitare  of  the  annuity,  for  the 
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benefit  of  hia  wife,  and  at  the  same  time  to  defeat  the  daimB  of  the  plaintifis.  She 
mbmitted  that  she  was  not  bound  to  produce  the  documents  and  communicationa 
which  passed  between  her  and  her  solicitor  relative  to  the  assignment.  Held^  that 
there  was  no  fraud  in  this  transaction ;  that  it  was  one  as  to  which  it  was  perfectly 
lawful  for  a  client  to  asky«and  for  a  solicitor  to  ^ve  professional  advice,  and  the  docu- 
ments relating  to  it  were  within  the  admitted  rule  of  privilege.  FoUett  y.  Jefferyes^ 
1172. 

12.  Cases  of  fraud  contrived  between  a  client  and  solicitor  do  not  come  under  the 
role  as  privileged  conununications.    /  h. 

13.  Solicitor  acting  for  two  parties,  A  document  prepared  by  B,  acting  as  solicitor 
as  well  for  the  person  under  whom  both  the  phiiutifis  and  the  defendants  claimed,  as 
also  for  a  third  party,  a  mortgagee,  held  to  be  a  privileged  communication ;  and  the 
interrogator}'  relating  to  such  document,  and  the  deposition  in  answer  to  that  intcr- 
logatory,  were  suppressed,  except  for  the  purpose  of  proving  handwriting.  But  a 
document  prepared  by  B,  acting  as  solicitor  only  for  the  person  under  whom  both  the 
pUintifTs  and  the  defendants  claimed,  held  not  privileged.     Chant  v.  Broume,  xii.  299. 

14.  Solicitor  for  husband  and  wife.  A  husband  and  wife  being  desirous  of  releas- 
ing an  estate  from  the  wife's  jointure,  a  solicitor  is  employed  and  a  deed  executed,  the 
wife  entering  into  the  arrangement  and  acting  under  the  advice  of  the  solicitor,  and 
having  no  other  legal  adviser  in  the  matter ;  a  suit  being  afterwards  instituted  by  the 
wife,  the  husband  and  solicitor  each  sitting  in  their  answer  that  the  solicitor  acted  for 
the  husband,  the  production  of  certain  cases  prepared  and  opinions  taken  by  the 
solicitor  was  refused.     Warde  v.  Warde^  i.  94. 

15.  Books  intrusted  to  counsel.  In  an  action  by  the  payee  agsunst  the  maker  of  a 
promissory  note  for  money  lent,  the  plaintiff,  for  the  purpose  of  taking  the  case  out  of 
the  Statute  of  Limitations,  tendered  an  account-book  containing  an  admission  by  the 
defendant  of  payment  of  interest  to  him.  The  defendant's  counsel  then  raised  a  col- 
lateral issue  as  to  the  admissibility  of  the  book,  and  proved  that  the  plaintiff,  being  the 
attorney  of  the  defendant,  wrote  to  her  for  a  statement  of  the  debts  and  payments  of 
her  late  husband,  adding :  **  This  from  you  will  assist  me  in  preparing  the  case  for 
oounself"  whereupon  the  book  in  question  was  sent  to  the  plaintiff.  The  judge,  having 
heard  the  evidence,  rejected  the  book.  Held,  that  the  communication  was  privileged. 
A  judge  is  bound  to  decide  the  preliminary  question  of  fact  whether  a  communication 
is  privileged  or  not ;  and  his  decision,  if  erroneous,  may  be  reviewed.  Per  Martin,  B., 
a  communication  by  a  client  to  his  attorney  made  under  a  bond  fde,  although  mistaken, 
belief  of  its  being  necessary  to  his  caA,  is  privileged.     Cleave  v.  Jones,  viii.  554. 

16.  A  trading  company  appointed  the  defendants,  three  of  its  members,  to  act  as  a 
comnuttee  for  the  shareholders  in  winding  up  its  affairs.  The  plaintiffs  brought  several 
actions  on  certidn  debentures  against  the  defendants  as  shareholders,  and  filed  a  bill 
for  discovery.  The  defendants  answered  that  they  had  documents  which  were 
privileged,  inasmuch  as  they  related  to  the  matters  in  dispute,  and  arose  out  of  com- 
munications between  the  parties  themselves,  with  a  view  to  a  defence  in  the  suit,  and 
contained  also  the  opinions  of  legal  advisers.  Held,  that  the  documents  were  not 
privileged,  except  the  opinions  of  the  legal  advisers,  and  that  they  must  be  produced 
by  the  defendants.     Glyn  v.  Caulfield,  vL  1. 

IX.  Privilege  of  Witness ;  Not  hound  to  criminate  himself 

1.  Tendency  to  criminate — Witness  to  determine  for  himself  A  witness  called  to 
npport  a  plea  that  the  consideration  for  a  bill  was  money  lost  at  play,  stated  that  he 
wm  present  when  the  money  was  alleged  to  have  been  lost  in  his  own  house,  but  saw 
BO  gaming.  He  was  then  asked :  "  Was  there  a  roulette-table  in  the  room  ?  "  The 
jidge  told  him  that  his  answer  might  tend  to  subject  him  to  a  prosecution  under  the 
14  9  Yict  c  109|  •.  2,  fiir  keeping  a  common  gaming-house,  and  the  witneai  dedined 
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to  answer.  Held,  that  the  witness  was  not  compellable  to  answer,  as  his  answer  might 
have  had  that  tendency,  and  that  the  judge  did  right  in  cautioning  him.  Semble — ^per 
Jervis,  C.  J.,  and  Maule,  J.,  that  it  is  for  the  witness  to  determine  whether  his  answer 
may  tend  to  criminate  him.    Fisher  y,  Ronalds,  xvi.  417.    But  see  note. 

2.  QuoBre,  if  a  witness  is  exempted  from  liability  to  answer  a  question  if  he  swears 
that  the  answer  tends  to  criminate  him,  or  whether  the  court  must  be  first  satisfied 
that  the  question  has  that  tendency.     Osborne  v.  The  London  Dock  Co.  xxix.  380. 

3.  Stock-Jobbing  transactions.  The  plaTTitiff,  contemplating  stock-jobbing  transactions 
through  his  brokers,  transferred  to  them  railway  shares,  to  secure  any  balance  which 
might  become  due  to  them.  Dealings  aud  transactions  took  place.  Plaintiff*  filed  his 
bill  against  his  brokers,  containing  numerous  searching  intemogatories  as  to  the  stock 
transactions,  and  the  ownership  of  the  railway  shares.  The  defendants,  in  their  answer, 
set  out  the  8th  section  of  the  Stock-jobbing  Act,  7  Gea  II.  c.  8,  and  stated  that  the 
plaintiff'  had  alleged,  prior  to  filing  his  bill,  that  the  transactions  in  which  they  were 
concerned  for  him  were  prohibited  by  that  act  of  parliament ;  and  they  declined  to 
answer  the  other  interrogatories,  on  the  ground  that  the  discovery  would  tend  to 
subject  them,  severally  and  respectively,  to  the  penalties  enacted  by  that  statute. 
Heldj  that  the  answer  was  not  insufficient,  and  that  the  defendants  were  protected 
from  giving  the  discovery  under  the  rule,  that  a  person  shall  not  be  compelled  to 
criminate  himself.  Semble,  the  rule  as  to  protection  from  discovery,  on  the  ground 
that  it  may  tend  to  crinunate  the  party,  ext^ds  to  every  interrogatory  which  the 
party  swears  would  form  a  link  in  the  chain  of  the  evidence  by  which  the  supposed 
guilt  might  be  made  out    Short  v.  Mercier,  i.  208. 

X.  WttnesSy  Contradiction  and  Impeachment  of. 

1.  Party  may  contradict  his  witness  but  not  discredit  him.  Where  a  witness  proves 
facts  against  the  party  who  produces  him,  and  an  account  of  the  transaction  which  he 
had  given  before  his  production  is  entirely  different  from  that  sworn  to  on  his  exam- 
ination, the  party  producing  him  may  produce  fresh  witnesses  to  prove  the  original 
facts,  but  cannot  plead  in  exception  to  his  own  witness,  nor  plead  the  account  he  had 
given  of  the  transaction.     The  Lochlibo,  i.  645. 

2.  Collateral  issue.  The  defendant  being  sued  as  executor  of  A  in  respect  of  a 
promissory  note  purporting  to  be  signed  by  A  and  B,  but  alleged  by  the  defendant  to 
be  forged,  stated,  in  cross-examination,  that  he  had  not  heard  B  admit  having  signed 
the  note.  Held,  that  the  plaintiff*  was  not  at  liierty  to  contradict  the  defendant  by 
showing  that  the  latter  had  heard  B  make  the  admission,  the  issue  being  collateraL 
Palmer  v.  Trower,  xiv.  470. 

3.  Witness  called  to  contradict,  not  to  be  himself  contradicted.  The  14  &  15  Yict 
c  99,  has  made  no  alteration  in  the  rule  of  practice  at  trials,  which  compels  a  plaintiff*, 
who  has  notice  of  the  defence,  either  to  go  into  all  his  evidence  at  once,  or  retain  it 
all  until  the  defendant  has  given  his ;  and  therefore,  where,  in  an  action  against  two 
defendants,  the  plaintiff*  appeared  as  a  witness  in  proof  of  his  own  case,  and  deposed 
to  a  conversation  between  himself  and  the  defendants,  in  which  one  of  them  used,  as 
he  said,  expressions  supporting  the  plaintiff''s  right  of  action ;  that  defendant  having 
been  called  to  contradict  that  account  of  the  conversation,  it  was  held,  that  the  plain- 
tiff*'s  counsel  could  not  call  the  other  defendant  as  a  witness  to  contradict  him.  Rouh 
landson  v.  Fenton,  xx.  367. 

XI.  Public  Records. 

1.  Papers  on  record  and  minutes  of  proceeding.  On  the  trial  of  an  indictment  for  per- 
jury at  the  central  criminal  court,  to  prove  the  fact  of  a  former  trial  in  the  same  court,  it 
was  held,  that  the  production,  by  the  officer  of  the  court,  of  the  caption,  the  indictment, 
with  the  indorsement  of  the  prisoner's  plea,  the  verdict,  and  the  sentence  of  the  coort 
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spoQ  it,  together  with  the  minutes  of  the  trial  made  by  the  officer  in  court,  was  suffi- 
mat  evidence  of  it ;  and  that  the  production  of  neither  the  record  nor  a  certificatOi 
under  the  14  &  15  Vict  c.  99,  s.  IS,  and  14  &  15  Vict  c.  100,  s.  23,  was  necessary. 
Begina  v.  Newman^  ix.  529. 

t.  Evidence  of  judge  to  contradict  minutes.  Minutes  of  proceedings  in  the  county 
court  made  under  the  9  and  10  Vict  c.  95,  s.  Ill,  or  a  copy  of  them,  cannot  be  con- 
tiadicted  by  the  evidence  of  the  judge.    Dews  v.  Ryley,  vii.  469. 

$,  Parish  registers.  Extracts  from  parish  registers  signed  by  "incumbent,"  "rec- 
tor," &c.,  are  receivable  in  evidence  on  a  petition  for  the  pa3rment  of  money  out  of 
eoart    In  re  Halts  Estate,  xv.  416. 

4.  Certificate  of  foreign  officer,  A  certificate  of  the  regntration  of  a  deed  by  a 
re^strar  of  deeds  in  a  colony,  who  was  not  authorized  to  administer  an  oath,  is  not 
made  evidence  by  the  22d  section  of  Chancery  Amendment  Act,  but  the  signature 
of  the  r^istrar  must  be  proved.    BaiUie  v.  Jackson,  xvii.  181. 

6,  Unstamped  copy  of  will.  Under  the  14  and  15  Yict.  c.  99,  s.  14,  an  unstamped 
copy  of  an  act  book  of  the  ecclemastical  court,  is  sufficient  evidence  of  the  probate  of 
awiH  to  prove  the  executorship  of  the  person  named  in  it  Dorrett  v.  Meux,  xxvi.  364. 

C.  Extracts  from  foreign  records.  A  document  under  the  seal  of  the  court  of  the 
holy  office  or  inquisition  of  Rome,  but  apparently  drawn  up  by  the  notary  whose 
Btme  is  attached  to  it,  from  a  record  in  that  court,  but  which  was  not  set  forth  in  the 
doemoent,  is  not  evidence  to  prove  the  grounds  of  a  judgment  pronounced  by  that 
CQQit,  the  ratio  decidendi  not  being  stated,  although  it  is  admissible  in  support  of  an 
•negation  in  a  plea  of  justification  that  such  a  judgment  has  been  pronounced. 
Begina  v.  Newman^  xviii.  113. 

Xn.  Books  of  Corporations. 

1.  Register  of  shareholders.  The ,  register  of  shareholders  of  a  company  within  the 
Companies  Clauses  Consolidation  Act,  authenticated  by  its  seal,  is  admissible  in 
evidence  without  any  proof  that  such  seal  was  affixed  at  an  ordinary  meeting  of  the 
company  porsuant  to  the  9th  section.  The  Northwestern  Railway  Co,  v.  M^Michaelf 
L414. 

5.  Hie  register  of  shareholders  kept  in  accordance  with  the  statute  is  evidence  to 
prove  that  an  individual  is  a  shareholder,  without  any  authentication  of  the  seal 
Regima  r.  Nash,  xii.  578. 

8.  The  Companies  Clauses  Consolidation  Act,  1845,  enacts  that  the  company  shall 
keep  a  book,  to  be  called  "  The  Register  of  Shareholders,"  which  is  to  contain  the 
nimm,  ke^  of  the  shareholders,  and  to  be  authenticated  by  the  common  seal  of  the 
company,  which  book  was  to  be  primd  facie  evidence  of  a  party  being  a  shareholder. 
In  tiM  present  case  the  register  book  consisted  of  several  large  volumes,  the  last  of 
yehSch  only  containing  a  recapitulation  of  the  previous  volumes,  was  authenticated  by 
the  teal  of  the  company.  Held,  that  this  was  sufficient,  and  that  it  was  properly 
neeived  in  evidence.    Inglis  v.  The  Great  Northern  Railway  Co,  xvi.  55. 

4.  Proceedings  of  directors.  The  Companies  Clauses  Consolidation  Act  directs  that 
an  minutes  of  proceedings  of  directors  shall  be  entered  in  a  book,  "  and  every  such 
cntiy  shall  be  signed  by  the  chairman  of  such  meeting,  and  such  entry,  so  signed, 
dbafl  be  received  in  evidence,"  &c.  Held,  following  Miles  v.  Bough,  8  Q.  B.  845, 
diat  where  a  meeting  for  a  particular  purpose  was  adjourned  to  a  subsequent  day, 
and  the  minntes  of  the  adjourned  meeting  were  signed  by  the  chairman,  the  minute 
wit  properly  admifldble  in  evidence.  lb, 
• 

XHL  Private  Writings, 

1.  B§ak§  »f  the  steward  qf  the  pkdntiJTs  ancestor.    In  ejectment,  the  question  being 
SVO.  BBP.  Dxa.  23 
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whether  certain  prenuses  were,  or  were  not  parcel  of  a  manor,  one  of  the  parties  was 
aUowed  to  put  in  as  evidence  certain  books,  purporting  to  be  the  books  of  the  steward 
to  the  plaintiff's  ancestor.  No  evidence  was  offered  to  prove  the  existence  of  the 
steward,  or  whatwas  his  position,  but  the  books  being  fifty-five  years  old,  and  coming 
irom  the  proper  custody,  the  accounts  contained  in  them  were  received  as  evidence. 
Doe  d.  Ashhumham  v.  Michael^  xxiv.  180. 

2.  Entry  in  an  ancient  book  not  admissible  as  evidence  of  reputation  in  a  question  of 
tide.  It  being  proposed  to  read  in  evidence  an  entry  in  an  ancient  book,  to  show 
that  certain  lands  were  identical  with  those  included  in  a  lease  said  to  have  been  made 
three  hundred  years  ago,  but  which  was  not  proved  ever  to  have  existed,  it  was  held, 
that  the  entries  were  not  admissible  as  evidence  of  reputation,  as  to  the  extent  of  the 
manor,  or  as  entries  made  by  a  deceased  person  in  the  discharge  of  his  duty,  or  as 
secondary  evidence  of  the  documents  referred  ta.  Doe  d.  Padwick  v.  Wittconibf  r. 
487.    Affinned  in  the  House  of  Lords,  xxviii.  42. 

3.  Entry  against  the  interest  of  party  making  it — Whole  statement  to  go  in.  In  sup- 
port of  the  right  of  the  Earl  of  L.  to  a  fishery  in  the  Solway  Frith,  the  defendants 
put  in  evidence  the  following  entry  in  the  book  of  a  former  receiver  of  rents  of  the 
Earl  of  L.'s  estate :  **  Received  of  T.  H.  th^  respective  shares  due  from  three  pro- 
prietors (T.  H.  being  one)  of  the  raise  net  set  in  the  Solway  Frith  in  D.,  in  the  year 
1733."  Dictum,  the  entry  is  evidence  not  only  of  rent  having  been  paid  by  T.  H., 
but  also  by  the  two  other  proprietors.  Per  Pollock,  C.  B.  If  an  entry  is  admis- 
sible as  being  against  the  interest  of  the  party  making  it,  it  carries  with  it  the  whole 
statement  But  if  the  entry  is  made  merely  in  the  course  of  a  man's  duty,  it  does 
not  go  beyond  those  matters  which  it  was  his  duty  to  enter.  Percival  r.  Nanson,  vii. 
638. 

4.  Ancient  survey  of  lands.  A  private  snrvey  of  lands,  though  ancient,  is  not 
admissible  to  prove  the  lands  to  be  part  of  the  lordship  of  the  person  making  the 
survey,  nor  is  the  presentment  of  the  jury  of  survey  admissible  as  evidence  of  reputar 
tion.     Daniel  v.  Wilkin,  xii.  547. 

5.  Maps,  Upon  an  issue  whether  a  ccrtzun  house  is  in  U.  or  S.,  a  map  having  on 
its  face  these  words :  "A  new  map  of  the  county  of  S.,  taken  from  the  original  map 
published  by  J.  K,  in  1736,  who  took  an  accurate  survey  of  the  whole  county,  now 
republished,  with  corrections  and  additions,  by  J.  and  W.  K.,  sons  of  the  author, 

.  1766,  and  engraved  by  J.  R.,"  and  produced  by  a  witness,  a  magistrate  of  U.  and  S., 
who  had  bought  it  twelve  years  previously,  is  not  admisnble  evidence.  Hammond  r. 
Bradstreet,  xxvi.  546. 

6.  Entry  of  the  receipt  of  rates.  An  entry  of  the  receipt  of  rates  by  a  deceased 
clerk  of  a  collector,  who  was  duly  appointed,  is  evidence  of  pa3rment  of  rates  to  sat- 
isfy the  stat  4  &  5  Will.  IV.  c.  76.    Regina  v.  SL  Mary,  xviiL  309. 

7.  A  void  instrument  admissible  to  show  Us  toortMessness  as  security,  A  debenture, 
or  bond,  issued  as  collateral  security  by  a  private  incorporated  company  under  their 
common  seal  and  signed  by  their  secretary,  in  which  is  left  a  blank  for  the  name  of 
the  payee,  though  void  because  of  such  blank,  and  because  it  is  improperly  stamped, 
is  admissible  in  evidence,  in  an  action  for  money  lent,  to  show  the  worthlessncss  of  the 
security.    Enthoven  v.  Hoyle,  ix.  434. 

8.  Agreement  for  a  trotting  rnatch.  On  the  trial  of  an  action  against  the  stakeholder 
to  a  trotting  match,  by  the  party  whose  horse  was  defeated,  to  recover  back  his  stake, 
the  plaintiff  set  up  that  he  had  been  induced  by  fraud  to  enter  into  the  match.  Held, 
that  in  order  to  prove  this  fraud,  the  articles  of  agreement  for  the  match  were  receiv- 
able in  evidence  without  a  stamp,  being  used  for  a  collateral  purpose  and  not  to  set 
up  the  agreement.    Holmes  v.  Sixsmith,  xiv.  517. 

9.  Receipt  and  delivery  order,  A  receipt,  and  also  a  delivery  order,  given  by  the 
plmntiff  to  a  witness  a  month  after  the  sale,  but  dated  on  the  day  of  the  sale,  and  not 
otherwise  shown  to  be  in  existence  before  the  sale  is  admissible,  as  affording  saoie 
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CTidence  that  the  sale  took  place  on  the  day  of  the  date  of  the  documents.    Morgan 
T.  Whiimorej  ▼.  606. 

10.  Contract  for  sale — Unstamped  receipt.  A  document,  purporting  on  the  face  of 
it  to  be  a  receipt  for  purchase-monej,  but  inadmissible  as  evidence  of  the  payment  of 
the  money  for  want  of  a  sufficient  stamp,  is  nevertheless  admissible  as  evidence  of  the 
agreement  for  sale,  if  it  contain  the  requisite  terms.  Per  the  Lord  Chancellor; 
opinion  of  Lord  CJottcnham  in  Evans  v.  ProtherOj  ii.  83,  Contra,  Evans  v.  Prothero, 
ziii  168. 

11.  Entry  by  clerk,  acknowledging  receipt  of  money — Signature  only  admissible  on 
trial  for  embezzlement,  A  clerk,  who  had  signed  his  name  in  a  book  acknowledg- 
ing the  receipt  of  a  sum  larger  than  21,  for  his  employers,  was  tried  for  embezzling 
a  warn  ci  money  so  paid  and  received ;  and  at  the  trial  the  whole  of  the  entry,  though 
unstamped,  was  read  to  the  jury  for  the  purpose  of  identifying  the  prisoner.  Held, 
that  the  entry  was  not  admissible  in  evidence,  as,  coupled  with  the  extrinsic  testimony, 
it  pioved  a  material  fact  against  the  prisoner,  viz :  the  receipt  of  the  money,  and  that, 
lor  the  purpose  of  identifying  him,  only  the  signature  should  have  been  put  in  and 
proved,  after  it  had  been  shown  that  the  money  was  paid  to  the  party  who  signed  the 
book.    Regina  v.  Overton,  xxiv.  567. 

12.  Letter  of  allotment — Circular  of  directors  of  a  projected  railway  company. 
The  plaintiff  received  a  letter  of  allotment,  allotting  him  one  hundred  shares  in  a 
projected  railway,  upon  which  he  paid  a  deposit  of  21,  2s,  per  share.  With  the  letter 
of  allotment,  the  board  of  directors  (one  of  whom  was  the  defendant)  caused  to  be 
tent  to  the  plaintiff  a  circular  cont^ning,  amongst  others,  the  following  provision : 
**  In  the  event  of  the  act  not  being  obtained,  the  directors  undertake  to  return  the 
whole  of  the  deposits,  without  deduction."  Held,  that  the  letter  of  allotment  and  cir- 
cular were  admissible  in  evidence,  without  being  stamped,  inasmuch  as  they  did  not 
eoofltitate  thb  whole  agreement  between  the  directors  and  the  allottees.  Ward  v. 
Londesiwrough,  zxii.  402. 

IS.  Abstract  of  title  containing  recitals  of  deeds.  An  abstract  of  title,  stating  the 
recitals  in  certain  deeds,  and  relied  upon  by  a  party  before  a  Master  in  Chancery  in 
another  suit,  is  admissible  against  him  in  an  action  as  evidence  of  the  matters  recited, 
widioot  producing  the  deeds.    Pritchard  v.  Bagshawe,  v.  371. 

14.  Entries  by  execvtor,  made  by  direction  of  executrix.  In  an  action  by  the 
executor  of  the  payee  of  a  promissory  note  against  the  maker,  where  the  plaintiff,  in 
order  to  take  the  case  out  of  the  Statute  of  Limitations,  produced  a  book  in  which  he 
had  made  memorandums,  by  the  direction  of  the  testatrix,  of  payments  of  interest  by 
the  defendant  to  the  testatrix,  within  six  years,  the  evidence  was  held  admissible,  and 
not  excluded  by  the  9  Geo.  IV.  c.  14,  s.  3.    Bradley  v.  James,  xxii.  514. 

15.  Accounts,  entries  in,  how  taken  as  evidence,  A  gave  a  bond  to  B.  Both  died. 
D,  administrator  of  B,  filed  a  bill  against  C,  executor  of  A,  to  enforce  the  bond.  C 
filed  a  bill  against  D,  alleging  that  there  had  been  various  accounts  between  A  and  B, 
liad  that  the  bond  ought  to  be  taken  subject  to  the  account,  and  not  according  to  the 
letter ;  and,  in  support  of  such  allegations,  adduced,  as  evidence,  an  account  in  the 
handwriting  of  B.  A  decre<]^  was  made  in  the  causes  for  taking  the  accounts  between 
A  and  B,  and  for  an  inquiry  as  to  the  circumstances  under  which  the  bond  was  given. 
Hdd,  on  exceptions  to  the  Master's  report,  that  the  account  in  B's  handwriting  was  to 
be  takea  as  evidence  in  favor  of  B  and  again^  A,  as  well  as  in  favor  of  A  and  against 
B.    Dickin  ▼.  Ward,  iii.  183. 

16.  Books  of  accounts,  when  taken  as  prima  facie  evidence.  Held,  (dubitante 
Bmce,  L.  J.)  that  sect  54  of  15  &  16  yi6t  c.  86,  making  it  lawful  for  the  court,  in  any 
case  where  an  account  is  directed  to  be  taken,  to  direct  that  the  books  of  account  in 
which  the  accounts  to  be  taken  have  been  kept,  or  any  of  them,  shall  be  taken  as 
primd  facie  evidence  of  the  truth  of  the  matters  therein  contained,  &c.,  applies  to  an 
aocoont  directed  to  be  taken  by  a  decree  before  the  act  went  into  operation,  but  that 
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the  power  thus  given  is  not  to  be  exercised  till  the  means  for  obtaining  the  ordinary 

legal  evidence  have  been  exhausted.    Ewart  v.  Williams^  xxxi.  381. 

1 7.  Partnership  books  of  €u:courU.  Senible^  that  by  the  ordinary  rules  of  the  coort, 
partnership  books  are  admissible  in  evidence  for  and  against  all  the  partners  and  their 
estates.    Lodge  v.  Prichard,  xxviL  474. 

18.  Particulars  of  set-off.  To  a  declaration  on  the  common  counts,  the  defendant 
pleaded  a  set-off,  and  delivered  particulars  of  his  set-off  with  the  plea.  He  afterwards 
withdrew  thi^  plea,  and  pleaded  puis  darrein  continuance  that  a  general  balance  of 
accounts  had  been  struck  between  the  parties,  that  the  plaintiff  admitted  the  setoff 
pleaded  to  be  due,  and  that  it  was  agreed  that  the  balance  then  struck  should  be  paid 
by  instalments,  &c.,  and  that  the  defendant  should  release  the  plaintiff  from  all 
liability  on  a  certain  contract,  &c. ;  and  that  this  agreement  was  accepted  by  the 
plaintiff  in  satisfaction  of  his  cause  of  action.  The  plaintiff  replied  that  he  had  been 
induced  to  enter  into  this  agreement  by  fraud.  Held,  that  the  particulars  of  set-off, 
delivered  with  the  original  plea  of  set-off,  and  in  which  particulars  the  statement  of 
accounts  differed  frGOt  the  statement  upon  which  the  agreement  was  founded,  were 
admissible  in  evidence  for  the  purpose  of  explaining  the  plea.  Buckmaster  v.  Meikle- 
John,  XX.  824. 

XrV.  Privctte   Writings,  Secondary  Evidence  of 

1.  Admission  of  secondary  evidence.  Where  secondary  evidence  of  a  document 
is  prima  facie  receivable,  the  opposite  party  may  interpose  with  proof  of  facts 
which,  if  true,  would  render  it  inadmissible.    Elmes  v.  Ogle,  ii.  879. 

2.  Admissibility  of  secondary  evidence.  Upon  an  appeal  against  an  order  of 
quarter-sessions  it  became  necessary  to  prove  an  application  for  a  copy  of  depositions. 
The  only  application  was  by  a  letter,  not  produced ;  and  no  steps  were  taken  to  let  in 
secondary  evidence  of  its  contents.  The  copies  of  the  depositions  were  produced, 
and  shown  to  have  been  sent  in  a  letter  by  the  magistrate's  clerk.  Held,  that  the 
quarter-sessions  were  right  in  refusing  to  act  upon  parol  evidence  of  that  application. 
Regina  v.  The  Justices  of  the  West  Riding  of  Yorkshire,  viii.  295. 

3.  What  is  necessary  to  let  in  secondary  evidence.  In  order  to  render  secondary 
evidence  admissible,  it  is  sufEcient  to  show  that  all  reasonable  efforts  have  been  made 
to  procure  the  original.  Semhle,  that  where  a  private  dociunent  is  in  the  possession 
of  a  person  beyond  the  jurisdiction  of  the  court,  who  refuses  to  produce  it,  secondary 
evidence  is  receivable.  Held,  that  a  demand  of  the  document  from  the  person  in 
whose  possession  it  is,  made  by  a  stranger  to  the  cause,  who  does  not  even  disclose  his 
object  in  making  it,  is  insufficient  to  let  in  secondary  evidence.  Quotre,  whether  there 
is  not  a  difference  between  documents  which  are  private  documents  in  the  ordinary 
sense  of  the  word,  and  private  documents  which  are  indicia  of  property ;  such  as 
charter-parties,  &c., — whether,  for  the  purposes  of  proof,  the  latter  do  not  rather  par- 
take of  the  nature  of  public  documents.    Boyle  v.  Wiseman,  xxix.  473. 

4.  Refusal  of  officers  to  produce  books.  Upon  appeal  against  an  order  of  re- 
moval, the  appellants  set  up  a  settlement  by  payment  of  rates  in  a  third  parish,  the 
overseers  of  which,  who  had  been  subpcenaed  to  produce  the  rate-books,  refused  to  do 
so,  it  was  held,  that  such  refusal  did  not  entitle  the  appellants  to  give  secondary 
evidence  of  the  rating.    Regina  v.  The  Inhabitants  of  LXanfaethly,  xxii.  251.  ^ 

5.  Notice  from  nature  of  proceedings.  Upon  an  indictment  for  arson,  with  intent 
to  defraud  an  insurance  society,  the  nature  of  the  proceedings  does  not  give  notice  to 
the  prisoner  to  produce  the  policy,  so  as  to  dispense  with  actual  notice  to  produce ;  and 
where  such  notice  had  been  given  him  at  noon  on  the  day  before  trial,  he  living  thirty 
miles  from  the  court,  it  was  held,  that  secondary  evidence  of  the  policy  could  not  be 
given.    Regina  v.  Kitson,  xx.  590. 

6.  Evidence  of  parties.    The  14  &  15  Vict  c  99, 8.  2,  which  renders  the  parties  to 
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a  sQit  competent  and  compellable  to  give  evidence,  has  not  altered  the  rule  of  law 
which  requires  the  execution  of  attested  instruments  to  be  proved  by  the  subscribing 
witnesses.  Queerer  whether  since  that  statute,  a  party  examined  as  a  witness  may  be 
questioned  as  to  the  contents  of  a  written  instrument,  without  producing  it  or  account- 
ing for  its  non-production  ?  Qucere,  whether  in  a  suit  in  chancMry,  notwithstanding 
the  admission  by  the  defendant,  in  his  answer  of  the  execution  of  a  deed,  regular 
proof  of  the  deed  by  the  subscribing  witnesses  can  be  insisted  on  ?  Whyman  v.  Gath^ 
XX.  359. 

7.  Where  the  sessions  have  decided  that  sufficient  search  had  not  been  made  for  an 
agreement,  to  let  in  secondary  evidence  of  its  contents,  this  court  will  not  interfere 
with  their  decision,  unless  it  sees  clearly  that  the  sessions  were  wrong.  An  agreement 
having  been  traced  to  the  possession  of  P.,  a  witness  was  called  who  stated  that  he 
went  to  P.  and  asked  him  whether  there  was  any  agreement  between  himself  and  the 
pauper  respecting  a  house.  P.  said :  **  I  cannot  say  for  a  certainty ;  I  will  search," 
and  then  directed  his  clerk  to  search.  The  witness  and  the  clerk  then  searched  P.'s 
office,  and  could  not  find  the  agreement  Pr  was  not  called  as  a  witness.  The  sessions 
JU2e/,  that  there  was  no  sufficient  proof  of  search  without  calling  P.  The  court  refused 
(upon  a  case  stated)  to  interfere  with  the  decision.  R^gina  v.  The  Liberty  of  Saffron 
HUly  ifc.  xvi.  358. 

8.  In  order  to  prove  a  deed,  a  witness  was  called  who  stated  that  it  was  destroyed, 
and  that  he  had  seen  the  names  of  the  parties  to  it  in  their  respective  handwriting. 
He  also  stated,  that  the  instrument  bore  the  name  of  one  B.,  as  an  attesting  witness ; 
that  fi.  was  dead,  but  that  he  did  not  know  B/s  handwriting,  or  whether  the  said  name 
of  B.  was  written  by  B.  Held,  that  under  the  circumstances  secondary  evidence  of 
the  contents  of  the  deed  was  admissible  without  further  proof  of  the  handwriting  of  B. 
Per  Erie,  J.  Where  a  document  is  lost  and  the  attesting  witness  to  it  is  dead,  there 
is  no  necessity  for  proving  his  handwriting.    Regina  v.  St.  Giles,  xvi.  386. 

9.  An  attorney  stated  that  after  the  execution  of  a  deed  which  he  held  for  his  client, 
a  document  was  delivered  out  of  his  office  to  the  defendant  as  a  copy,  but  he  was 
unable  to  say  from  his  own  knowledge,  that  it  was  a  copy.  The  attorney  having 
refused  to  produce  the  deed,  it  was  held,  that  the  document  so  delivered  was  not 
admiaeible  as  secondary  evidence  of  its  contents.     Volant  v.  Soger,  xvi.  426. 

10.  A  trust  deed  was  made  with  the  knowledge  of  certain  persons,  and  it  was  last 
seen  in  the  possession  of  the  maker,  and  there  was  evidence  that  she  intended  it  to  be 
operative.  At  her  death  it  was  not  found  on  her  premises,  but  no  search  in  the 
rqxMitories  of  the  trustees  was  proved.  Held,  that  the  search  was  not  sufficient  to  let 
in  tecondarjr^vidence ;  and  declarations  made  by  the  maker  as  to  the  contents  of  the 
deed  were  not  admissible  in  cutting  down  her  tide.    Richards  v.  Lewis,  v.  400. 

11.  Copy  produced  on  notice.  Plaintiff  had  served  the  solicitor  of  the  guardian  of 
infiuQt  defendants  with  notice  to  produce  a  particular  deed,  but  a  copy  was  sent 
instftadr  Held,  that  the  production  of  the  copy  at  the  hearing  did  not  amount  to 
secondary  evidence  of  the  deed  against  the  infant  defendants.  Bacon  v.  Cosby,  iii. 
186. 

12.  The  witnesses  to  a  deed  being  absent,  it  was  produced  at  a  hearing,  with  an 
affidavit  of  the  handwriting  of  executing  parties.  The  court  proceeded  to  make  a 
decree  on  the  evidence  as  it  stood,  on  the  ground  of  there  being  before  the  court,  at 
least,  evidence  of  an  agreement  to  do  a  thing  for  valuable  consideration.    lb. 

XV.  Private  Writings^  Production  and  Inspection  of, 

1.  Inspection  of  deeds,  which  make  out  the  title  of  both  parties.  The  right  of  a  plain- 
tiff, under  the  statnte  14  &  15  Vict  c.  99,  to  inspect  deeds  in  the  defendant's  custody^ 
(where  such  a  right  exists,)  cannot  be  limited  by  what  is  necessary  to  make  ont  a 
prMid  facie  case ;  bat  it  extends  to  any  deeds  which  may  tend  to  support  or  strengthen 
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the  case  on  the  part  of  the  plaintiff.  The  rale  that  one  party  has  no  right  to  inspect 
documents  which  make  out  the  title  of  the  other,  does  not  apply,  if  they  also  make  out 
his  own.  In  an  action  of  ejectment  on  title,  the  deeds  which  constitute  the  title  of  the 
defendant  may  be  inspected  as  evidence  for  the  plaintiff,  if  it  appear  upon  the  affi- 
davits that  the  recitnb  may  tend  to  support  his  case ;  for  instance,  as  to  pedigree :  and 
inspection  will  not  be  refused  on  the  mere  suggestion  that  possibly  it  might  be  made 
available  for  the  purpose  of  adapting  the  evidence  to  the  recitals.  Coster  v.  Baring^ 
xxvi.  365. 

2.  Privileged  title  deed.  In  a  suit  for  redemption,  by  a  mortgagor,  against  the  trans- 
feree of  the  mortgage  only,  the  plaintiff  confes^ng  the  defendant's  title,  but  stating 
that  he  was  unable  to  discover,  and  seeking  discovery  by  what  means  the  defendant 
made  it  out,  it  was  held^  that  the  defendant  was  not  bound  to  produce  the  deed  of  transfer 
to  him,  which  his  answer  admitted  to  be  in  his  possession,  and  to  be  relevant  to  the 
matters  in  question,  on  the  ground  that  it  was  privileged  as  the  defendant's  title  deed. 
Lewis  V.  DauieSf  xvii.  228. 

8.  Joint  possession  of  documents.  Partfes  cannot  be  compelled  to  produce  docu- 
ments which  are  not  in  their  exclusive  possession,  but  only  in  their  possession  jointly 
with  other  persons.    Penny  v.  Goode,  xvii.  361. 

4.  Construction  of  a  will — Pedigree— ^Parish  register — Deeds  showing  precise  neUure 
and  extent  of  property.  The  question  in  the  suit  being  whether,  upon  the  construc- 
tion of  certain  words  in  a  will,  an  estate  tul  or  an  estate  in  fee  was  limited,  it  became 
necessary  for  the  plaintiff  to  prove  his  pedigree.  The  plaintiff  moved  for  production 
of  documents  in  the  defendant's  possession,  consisting  of  deeds  shoi^ng  the  precise 
nature  and  extent  of  the  property ;  copies  of  pedigrees  furnished  to  counsel  to  defend 
an  action  of  ejectment  brought  against  the  defendant  by  the  plaintiff;  extracts  from 
parish  registries  of  births,  deaths,  and  marriages ;  and  a  pedigree  from  the  Heralds' 
College,  procured  by  the  defendant  for  his  defence  to  the  action.  Heldf  that  the  ex- 
tracts from  parish  registries  and  the  pedigree  from  the  Heralds'  College  must  be  pro- 
duced, but  none  of  the  other  documents  required.     Wright  v.  Vernon^  xviL  440. 

6.  Power  of  court  to  allow  an  inspection.  Wherever  an  action  is  brought  upon  an 
instrument  in  which  the  defendant  has  an  interest,  the  court  has  a  common  law  juris- 
diction to  order  the  plaintiff  to  allow  the  defendant  to  inspect  it  Doe  d.  Child  v. 
Roe,  xvi.  202. 

6.  Common  law  jurisdiction.  The  14  &  15  Vict  c.  99,  s.  6,  which  empowers  courts 
of  conunon  law  to  order  inspection  and  copy  of  documents  in  possession  of  the  oppo- 
site party  in  all  cases  where  a  discovery  may  be  obtained  in  a  court  of  equity  at  the 
instance  of  the  party  applying,  has  not  taken  away  the  jurisdiction  poasAcd  by  those 
courts  previous  to  that  statute,  to  order  the  inspection  and  copy  of  documents  in  the 
hands  of  an  adverse  party.    Bluck  v.  Gompertz,  vL  524. 

7.  Sufficiency  of  the  affidavit  on  which  the  application  to  inspect  is  based — The 
answer.  The  14  &  15  Vict.  c.  95,  s.  6,  has  not  given  to  courts  of  common  law  a 
power  to  compel  a  discovery,  by  a  bill  or  analogous  proceeding — ^the  only  pow^r  given 
to  them  by  it,  is  to  allow  an  inspection  by  one  litigant  party,  of  documents  in  the  cus- 
tody or  under  the  control  of  the  other  litigant  party,  nor  has  it  taken  away  the  juris- 
diction previously  possessed  by  courts  of  conunon  law,  to  order  the  inspection  and  copy 
of  documents  in  the  hands  of  an  adverse  party.  And  where  an  inspection  is  litigated, 
the  party  applying  for  it  must  show  by  affidavit  that  an  action  or  other  proceeding  is 
pending,  and  also  circumstances  sufficient  to  satisfy  the  court  or  judge,  that  there  are 
in  the  possession  or  under  the  control  of  the  opposite  party  certain  documents  relating 
'to  such  action,  &c. ;  Sk  prima  facie  case  calling  for  an  answer,  must  at  least  be  stated  in 
this  respect  Further,  as  the  party  making  such  application  is  in  the  same  situation  as 
a  plaintiff  in  a  court  of  equity,  he  must  show,  first,  what  is  the  nature  of  the  suit,  and 
of  the  question  to  be  tried  in  it,  and  it  seems,  also,  that  ho  should  depose  in  his  affidavit 
to  his  having  just  grounds  to  maintain  or  defend  it ;  secondly,  the  affidavit  ought  to 


EVIDENCE.  271 

itate,  with  sufficient  distinctness,  the  reason  of  the  application,  and  the  nature  of  the 
documents,  in  order  that  it  may  appear  to  the  court  or  judge  that  the  documents  are 
asked  in  ordt'r  to  enable  the  party  applying  to  support  his  case,  not  to  find  a  flaw  in 
the  case  of  the  opponent,  and  also  that  th^  opponent  may  admit  or  deny  the  possession 
of  them.  To  this  affidavit  the  opponent  may  answer,  by  swearing  that  he  has  no  such 
documents,  or  that  they  relate  exclusively  to  his  own  case,  or  that  he  is  for  any  suffi- 
cient reason  privileged  from  producing  them,  or  he  may  show  on  affidavit  that  the  part 
concealed  does  not  in  any  way  relate  to  the  plaintiff's  case.    Hunt  v.  Hewitt,  xiv.  613. 

8.  No  right  to  search  opponent's  books  generally — Opponent  not  hound  to  make  dis' 
eoverg.  The  statute  14  &  15  Yict.  c.  99,  s.  6,  does  not  enable  a  party  to  an  action  to 
search  generally  opponent's  books  and  papers  with  a  view  of  detecting  a  flaw  in  his 
opponent's  case,  but  entitles  him  to  inspect  those  documents,  and  those  only,  in  his 
opponent's  possession  which  are  relevant  to  the  case  on  which  the  applicant  relies.  The 
applicant  cannot,  by  alleging  that  his  opponent  is  in  possession  of  documents  material 
to  the  issues  to  be  maintained  by  the  former,  compel  the  latter  to  make  affidavits  in 
answer,  to  discover  whether  he  has  any  such  documents  in  his  possession,  and.to  specify 
what  they  are.     Galsworthy  v.  Norman ,  ix.  827. 

9.  Refusal  to  produce.  A  party  who  refuses  to  produce  a  document  when  called 
on,  cannot  afterwards  produce  it  for  his  own  evidence.    Laxton  v.  Reynolds,  xxviii.  553. 

10.  In  an  action  on  a  contract  the  plaintiffs  put  in  a  letter  from  the  defendant,  offer- 
ing to  supply  them  with  coals,  &c.  On  cross  examination,  it  appeared  that  there  had 
been  a  reply  to  this ;  and  it  was  held,  that  as  the  fact  of  the  plaintiffs  having  sent  a 
written  answer  was  shown  by  their  own  evidence,  the  answer  must  be  produced. 
Hayworth  v.  Barnes^  xxvi.  274. 

11.  Sufficiency  of  admission.  The  answer  by  a  defendant,  that  he  has  in  his  po9- 
lesnon  a  book  relating  to  matters  improperly  inquired  into  by  the  bill,  and  that, 
save  as  aforesaid,  he  has  no  books,  &c.,  is  not  a  sufficient  admission  to  entitle  the 
plaintiff  to  a  production  of  the  book.    Harford  v.  Rees,  v.  127. 

12.  The  statute  14  &  15  Vict  c.  99,  s.  6,  does  not  enable  a  party  to  an  action  to 
can  upon  bis  opponent  to  answer  by  affidavit,  whether  he  has  any  documents  in  his 
possession  relating  to  the  matters  in  question  in  the  action,  and,  if  any,  to  specify 
what  they  are ;  but  it  entitles  him  to  have  an  inspection  of  all  documents  in  the  pos- 
session of  the  other  party,  material  and  relevant  to  the  proof  of  the  case  on  which 
the  applicant  relies.    Rayner  v.  Allhusen,  ix.  824. 

XYL  Evidence  to  explain^  enlarge,  Sfc.y  tpritten  Jjutnunents. 

1.  Parol  evidence  not  admissible  to  contradict  a  deed.  Parol  evidence  is  admissible 
to  enable  the  court  rightly  to  understand  in  what  sense  words  are  used  in  a  deed, 
just  as  evidence  is  afforded  by  a  dictionary  which  enables  us  to  translate  a  foreign 
language,  or  by  a  book  of  science,  which  gives  us  the  meaning  of  words  of  art ;  but 
where  the  wd  of  parol  evidence  is  invoked  for  the  purpose  of  contradicting  the 
express  provisions  of  a  deed,  then  such  evidence  is  inadmissible.  The  Attorney- Genr 
eral  v.  Clapham,  xxxi.  142. 

2.  Ancient  deed.  Parol  evidence  was  held  inadmissible  to  show  that  the  express 
proTtrions  in  an  ancient  deed  establishing  a  Methodist  charitable  trust,  were  inconsistent 
with  the  general  system  of  Methodism.    Ih. 

8.  Will.  Extrinsic  evidence  is  only  admitted  to  assist  in  the  construction  of  wills 
where  Ae  amlnguity  is  created  by  matter  dehors  the  will  Bemasconi  v.  Atkinson, 
xvn.  108. 

4.  Evidence  of  surrounding  circumstances.  Evidence  of  the  circumstances  attend- 
ing the  execution  of  a  guarantee  are  admissible  to  explain  whether  it  applies  to 
past  transactions  or  to  the  fhture.    Bainbridge  v.  Wade,  L  236. 

5.  Sold  note — S<d€.  The  plaintiff*  contracted  by  parol  with  H.,  the  defendant's  agent. 
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for  the  purchase  of  flour  of  the  same  quality  as  the  defendant  had  supplied  to  M. 
The  defendant  sent  to  the  plaintiff  a  sold  note,  which  described  the  flour  as  ^*  X  S.** 
Flour  answering  the  description  of  "  X  S  "  was  delivered.  The  plaintifl*  finding  it 
not  so  good  as  the  flour  supplied  to  M.,  which  was  "  X  S  S"  complained  of  it  to  H.,  but 
afterwards  used  two  more  sacks,  and  then  paid  the  contract  price  under  protest. 
Held,  that  parol  evidence  was  not  admissible  to  show  that  the  plaintifi*  had  bargained 
for  flour  other  than  that  mentioned  in  the  sold  note.     Harnor  v.  Groves,  xxix.  220. 

6.  Mere  delivery  of  sold  notes.  By  £rle  J.  The  mere  delivery  of  bought  and 
sold  notes  does  not  prove  an  intention  to  contract  in  writing,  and  does  not  exclude 
other  evidence  of  the  contract  in  case  they  disagree.     Sivewright  v.  Archibald,  vi.  286. 

7.  Delivery  order  for  "  about  '*  the  specified  quantity — Proof  of  usage.  In  order  to 
prove  a  delivery  of  a  specified  quantity  of  goods  in  a  warehouse,  under  a  contract  of 
sale,  by  a  delivery  order  for  **  about  **  the  specified  quantity,  evidence  is  admissible  of 
a  known  usage  of  warehousemen  not  to  accept  delivery  orders  in  any  other  form. 
Moore  v.  Campbell,  xxvL  522. 

8.  Memorandum  of  service  of  notice — Parol  declaration  of  die  party  who  made  it 
A  person  who  was  usually  employed  to  serve  notices  to  quit,  received  instructions  to 
serve  a  duplicate  notice  to  quit  on  A,  and  on  his  return  signed  a  memorandum,  which 
had  been  prepared  beforehand,  "  29th  September,  delivered  a  duplicate  to  A."  In 
fact,  he  had  served  the  father  of  A,  and  he  stated  that  &ct  to  his  employer  on  his 
return.  On  ejectment  after  the  death  of  the  person  who  made  service,  it  was 
held,  that  the  parol  declaration  was  not  admissible  evidence,  because  not  made  in  the 
course  of  business,  or  in  the  dischai^e  of  a  duty,  and  that  there  is  no  distinction 
between  declarations  by  parol,  and  by  writing  made  in  the  course  of  business,  so  far 
as  regards  their  admissibility.     StapyUon  v.  Clough,  xxii.  275. 

9.  Evidence  of  custom  as  to  what  constitutes  a  compliance  with  the  terms  of  a  charter 
party.  On  a  charter  party,  by  which  a  shipper  agrees  to  load  a  full  cargo  of  sugar, 
evidence  is  admissible  to  prove  that  by  the  custom  of  merchants  at  the  port  of  lading, 
a  ftill  cargo  of  sugar,  in  puncheons  and  hogsheads,  is  a  compliance  with  such  contract, 
although  the  same  quantity  of  sugar,  if  packed  in  tierces,  would  not  constitute  such 
full  cargo.     Cuthbert  v.  Gumming,  xxix.  456. 

10.  Usage  as  to  discount  from  freight.  In  an  action  for  freight  against  an  indorsee 
of  a  bill  of  lading,  who  has  accepted  the  goods  delivered  at  L.  the  bill  of  lading  mak- 
ing them  deliverable  *^  he  paying  freight  **  at  a  certain  rate,  &c. ;  evidence  is  admissible 
to  show  that  by  the  custom  of  L.  the  consignee  is  entitled  to  a  deduction  of  three 
months*  discount  from  the  freight,  though  such  custom  is  confined  to  a  few  ports. 
Brown  v.  Byrne,  xxvi.  247. 

11.  To  explain  particular  phrases — ^*  Regular  turns  of  hading.**  Evidence  is  ad- 
missible to  explain  such  expressions  as  in  "  regular  turns  of  loading,''  in  an  action  on 
a  contract  for  loading  coals  at  Newcastle.    Leidemann  v.  Schultz,  xxiv.  305. 

12.  "  Protestant  dissenters  ** — Theological  works.  The  words  "  Protestant  dissent- 
ers," in  a  trust  deed,  has  no  such  legal  meaning  as  to  prevent  the  admission  of  evi- 
dence ;  and  theological  works  of  the  period  referred  to  may  be  admitted  in  evidence 
to  show  the  meaning  of  the  words.    Drummond  v.  The  Attorney-General,  ii.  15. 

18.  Corporate  charter — Right  to  primage — Usage.  Where  a  charter  granted  to  a 
corporation  a  right  to  exact  primage  from  all  persons  as  well  subjects  as  strangers 
bom,  who  were  owners  of  goods  brought  from  beyond  the  seas  into  a  certain  river, 
and  afterwards  established  a  distinction  between  "  strangers  bom  "  and  the  inhabitants 
of  a  certain  port  therein  named;  the  defendants  contended  that  they  were  not 
included  in  either  class  mentioned  in  the  charter,  and  so  were  exempt ;  to  this  the 
plaintiffs  offered  evidence  of  usage  which  was  objected  to  by  the  defendants  on  the 
ground  that  usage  was  not  admissible  to  aid  the  interpretation  of  charters,  it  was  held^ 
that  the  fact  that  defendants  were  not  mentioned  in  the  charter  did  not  preclude  their 
liability,  and  that  the  charter  not  being  incompatible  with  the  claun  in  question,  evi- 
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deuce  of  usage  was  admiflsible  in  support  of  it    Bradley  v.  The  Master  Pilots  and 
Seamen  of  Newcastle-^pon-Tyne^  xxii.  189. 

14.  Agreement  of  sale — Inventory,  If  A  be  in  possession  of  goods  seized  in  exe- 
cution, and  the  goods  are  claimed  by  B  as  his  property,  it  lies  on  B  to  prove  clearly 
that  they  are  his ;  and  if  a  paper  purporting  to  contain  the  terms  of  agreement 
between  the  parties  and  to  be  an  inventory  of  the  goods,  is  inadmissible  for  want  of 
a  stamp,  no  other  evidence  of  a  sale  is  admissible ;  and  B  will  not  be  permitted  to 
show  his  tide  to  the  goods  by  parol  evidence,  however  strong.  Yorke  v.  Smith,  ix. 
842. 

15.  See  also  Foster  t.  The  Mentor  Life  Insurance  Co.  xxiv.  103,  and  Wyke  v. 
Royerij  ziL  162. 

XVll.  Bandwriting. 

Comparison  of  writings.  For  the  purpose  of  proving  a  document  in  which  a  word 
is  spelt  in  a  particular  manner,  e,  ^.,  Titchhome  for  Tichhomei  to  be  in  the  handwriting 
of  a  party,  other  documents  not  in  evidence  in  the  cause,  but  proved  to  be  in  the  hand- 
writing of  the  party,  and  in  which  the  word  is  similarly  spelt,  are  admissible  in  evi- 
dence.   Brookes  v.  Tichbome,  ii.  374. 

XVILL  Reputation  and  Declarations  of  Hiird  Persons, 

1.  Matters  of  general  interest.  Evidence  of  reputation  is  admissible  in  questions 
rdating  to  matters  of  public  and  general  interest,  notwithstanding  that  matters  of  pri- 
vate interest  may  also  be  involved  in  the  inquiry.  Regina  v.  The  County  of  Bedford^ 
zzix.89. 

2.  Rumors,  In  an  action  for  slander,  imputing  to  the  plaintiff  unnatural  practices, 
to  which  there  was  only  a  plea  of  not  guilty,  the  counsel  for  the  defendant,  on  cross- 
examination,  asked  a  witness,  **  Have  you  heard  from  other  persons  that  the  plaintiff 
is  addicted  to  practices  of  this  kind  ?  "  Held^  that  the  question  was  improper,  as  it  was 
not  confined  to  rumors  existing  before  the  words  were  spoken  by  the  defendant. 
Quaere,  however,  whether  the  question  could  have  been  allowed  if  it  had  been  so 
limited.    Thompson  v.  Nye,  ii.  169. 

8.  Declaration  of  tenant,  A  declaration  by  deceased  tenant,  that  he 'was  not  entitled 
to  common  of  pasture  in  respect  to  his  fiirm,  is  not  admissible  against  the  reversioner. 
Papendidb  ▼.  Bridgwater,  xxx.  293. 

4.  Declarations  of  crew  of  a  vessel.  In  a  cause  of  damage,  the  all^ations  and  ad- 
miflskms  of  the  mate  and  crew  are  not  admissible  in  evidence,  but  those  of  the  master 
are,  he  being  the  servant  and  agent  of  the  owners.     The  Midlothian,  v.  556. 

XIX.  Deposition^  admissibility  of. 

1.  lOness  of  witness.  Depositions  of  a  witness  so  ill  as  to  be  unable  to  travel  are, 
under  the  11  &  12  Vict  c.  42,  s.  17,  admissible  in  evidence  before  the  grand  jury  as 
well  as  before  the  petty  jury.    Regina  v.  Clements,  iv.  578. 

8.  In  criminal  trials.  The  prisoner  was  charged  before  a  nu^trate  with  wounding 
A.,  with  intent  to  do  him  grievous  bodily  harm,  and  A.'s  deposition  was  taken.  A. 
afterwards  died  of  the  wound,  and  the  prisoner  was  indicted  for  his  murder.  Held^ 
iir^  on  the  trial  for  the  murder,  the  deposition  of  A.  might  be  read  in  evidence :  as, 
although  it  was  not  on  the  same  technical  charge,  it  was  taken  in  the  same  case,  and  the 
prisoner  had  had  full  opportunity  of  cross-examination.    Regina  v.  Beeston,  xxix.  527. 

$,  Absence  of  witness  by  procurement  of  prisoner,  A  deposition,  taken  before  a  jus- 
tice under  sect  17  of  stat  11  &  12  Vict.  c.  42,  is  not  admissible  against  a  prisoner, 
iritboot  proof  that  the  deponent  is  kept  out  of  the  way  by  means  or  procurement  of 
dM  prisoner.    Regina  t.  Setdfe,  iv.  823. 
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4.  Admissibility  of  copy.  A  certified  coart  copy  of  a  deposition  before  a  foreign 
tribunal,  if  accompanied  by  an  affidavit  of  a  competent  party  stating  that  the  said  court 
never  delivers  the  originab  of  depositions,  will  be  received  in  a  case  where  the  rules 
of  court  require  the  original  deposition  to  be  produced.    In  re  Clericettij  xxx.  582. 

5.  Opinion  on  the  relative  value  of  affidavits  and  depositions  taken  on  written  inter- 
rogatories, and  on  cross-examination.     The  Attorney-General  v.  Carrington^  iii.  73. 

XX.   Commission  to  examine  Witnesses. 

1.  Discretionary  with  court  to  grant  a  commission.  It  is  discretionary  with  the  court 
to  grant  a  commission  to  examine  parties  to  an  action  resident  abroad,  under  the 
1  Will.  IV.  c.  22,  s.  4,  and  the  court  will  do  so  only  where  it  appears  from  the  affidavits 
in  support  of  the  application  to  be  conducive  to  the  due  administration  of  justice. 
Castelli  v.  Groome^  xii.  426. 

2.  Under  the  1  Will.  IV.  c.  22,  the  court  or  a  judge  has  power  to  issue  a  commission 
to  a  British  colony  for  the  examination  of  witnesses  on  interrogatories,  or  viva  voce, 
Solaman  v.  Cohcn^  iiL  585. 

8.  Administering  oath  to  witness  under  foreign  law.  Where  it  is  the  law  of  a 
foreign  country  that  burgomasters  alone  shall  administer  oaths,  and  that  no  voluntary 
oaths  shall  be  taken,  a  commission  for  the  taking  of  depositions  must  be  issued  to  the 
burgomasters,  without  requiring  them  to  take  an  oath.    Eblin  v.  MeUidew,  v.  887. 

4.  Where  the  mode  of  examination  differs  from  the  English  practice,  A  conmiission 
may  issue  under  the  1  WiiL  IV.  c.  22,  to  the  judges  of  a  foreign  court,  (as  individuals,) 
to  examine  witnesses,  although  it  appears  that,  according  to  the  foreign  law,  the  mode 
of  examination  will  be  conducted  differently  from  the  English  practice,  counsel  not 
being  allowed  to  put  questions  to  the  witnesses,  except  through  the  judge ;  and  although 
hearsay  evidence  is  there  receivable.    Lumley  ▼.  Gye^  xxii.  867. 

5.  Power  to  reject  illegal  portions  of  a  deposition.  If  at  the  trial  it  should  appear 
either  on  the  &ce  of  the  deposition  or  by  extrinsic  pnx^  that  illegal  evidence  has  been 
admitted,  or  proper  questions  refused  to  be  put  to  tiie  witnesses,  the  judge  would  have 
a  discretion  as  to  rejecting  the  whole  or  the  illegal  portion  of  the  evidence.    lb, 

6.  Fresh  commission.  Where  a  former  commission,  issued  to  an  English  commia- 
aioncr,  had  been  abortive  by  reason  of  the  witness,  in  accordance  with  the  foreign  law, 
refusing  to  be  examined  except  by  a  judge  of  the  foreign  court,  the  court  granted  a 
fresh  commission  to  the  judges  of  that  court,  on  payment  of  the  costs  of  the  former 
commission.    lb, 

7.  Exact  residence  of  witness  not  known — Two  sets  of  examiners  appointed.  Where 
a  defendant,  whose  evidence  it  was  desired  to  take,  was  resident  in  Australia,  and  it 
was  not  known  whether  in  Melbourne  or  Adelaide,  two  examiners  were  appointed  in 
each  place,  each  with  power  to  act  in  default  of  the  first  named  examiner  being  capa- 
ble, and  liberty  was,  in  the  same  order,  reserved  to  the  principal  defendant  in  the 
cause,  to  appoint  some  person  in  the  colony  to  attend  the  taking  of  the  examination 
on  his  behalf.     Crofts  v.  Middleton,  xvii.  88. 

8.  Examination  de  bene  esse — Filing  answer.  An  application  being  made  for  a 
commission  for  the  examination  de  bene  esse  of  a  witness  above  seventy  years  of  age, 
the  court  refused  to  impose  it  as  a  condition  in  making  the  order  that  the  answer 
should  be  filed.    Forbes  v.  Forbes,  xii.  258. 

9.  Witness  living  in  London,  Under  special  circumstances,  the  court  will  appoint 
an  examiner  to  take  the  evidence  of  witnesses  in  London.  Brennan  v.  Preston^ 
xvii.  88. 

10.  Fresh  commission  without  a  new  Master* s  certificate.  The  court  having  directed 
a  commission  to  issue  for  the  examination  of  witnesses  npon  the  certificate  of  tlie  Mas- 
ter, and  that  commission  having  miscarried,  by  reason  of  the  defendant  being  deprived 
cf  an  opportunity  of  cross-examining  the  plaintiff's  witnesses,  a  new  commiauon  was 
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£rected  by  the  court  to  asm  witliout  «aj  furthei  certificAte  i^  the  Master.    For$ylA 
T.  EUiee,  xiiL  61. 

11.  Committioner  not  toumf  to  _file  dtpotition  till  ku  ftu  are  paid.  Id  the  absence 
tt  a  qjcdal  agreement,  ■  mnmiMODer  fiir  the  examination  of  wilneesea  irill  not  be 
leqnired  to  file  the  depoaitiona  taken  in  the  cause  without  pajnnentof  his  fees.  Peten 
r.  Beer,  n.  63. 

12.  Amendment  ofeommiuionenf  rettait.  The  return  oftt  commiaeion,  which  omitted 
to  state  that  the  coramiMJonera  and  thar  clerks  had  tabeo  the  oaths,  ordered  bi  be 
amended,  though  the  dgnature  of  the  commiasioQerB  to  the  iDterrogatories  bad  also 
been  omitted.     Ami  v.  Barrett,  m.  307. 

XXL  Admimitration  of  Oath. 

Witnesm  are  sworn  by  the  court  through  the  instrumentalitf  of  someof  its  officers; 
And  it  is  not  material  whether  the  oath  be  administered  bj  the  crier  or  clerk  (^  tbo 
peace,  so  that  it  be  done  in  open  court.    Regina  t.  Tev),  xxix.  537. 

XXn.  Viva  Voct  JSxamination  of  WitneueM  in  Chancery. 

1.  Where  caiue  at  Utue  before  tU  pas$ing  of  16  fr  16  Vid.  c.  Si.  Where  a  cause 
was  at  issne  before  the  passing  of  the  19  &  16  VicL  c.  86,  npon  motion  by  the  plain- 
tiff', with  nodce,  the  court  ordered  that  the  evidence  should  be  taken  under  the 
piOTinons  of  that  act  and  the  orders  of  August,  18S2,  upon  being  satiefied  that  it  was 
ft  case  in  which  tn'i^  voce  CTidence  would  be  best,  and  that  the  defendant  had  been  at 
one  time  ready  to  coitsent  to  its  being  taken  under  tbe  act,  althoagh  the  defendant 
Oi^ioaed.     OUiU  t.  Cooper,  xiii.  439. 

!.  The  court  has  no  jurisdiction  to  order  a  plaintiff  to  be  examined  vui&  voce  before 
a  master  under  a  decree.     Ward  v.  Homjray,  vii.  53.  , 

8.  Procedure  Amendment  Act — Examinalioa  de  bene  eaie.  Tke  examination  of 
witnesses  de  }>eae  eue  is  vithin  the  Chancery  Procedure  Amendment  Act  (15  &  16 
Vict,  c  86,  s.  38.)  The  eitaminalion  of  witnesses  de  bene  eite  is  to  be  taken  by  one 
Coot  V.  Hall,  XV.  321. 

\ofa  witnet*  vAo  ka*  depoted  by  affidavit.  An  examinatdon  mo&  voce 
ot  witneMes,  who  have  already  deposed  by  affidavit,  will  not  be  granted  under  tbe 
now  pnctice,  unless,  if  the  case  had  come  on  by  lull  and  answer,  the  court  would, 
nnder  the  old  practice,  have  directed  an  issue.    Wilkinion  v.  Stringer,  xiii.  500. 

XXin.  Cfrott-txeaninalion  of  Wttneuet. 

1.  Where  one  prisoner  calls  a  witness  who  gives  evidence  tending  to  criminate 
anotber  prisoner,  the  counsel  of  the  latter  has  a  right  to  cross  examine  the  witness 
•ud  addrea  the  jury  npon  his  evidence.    Regina  v.  Burdetl,  xzix.  SIO. 

2.  Record  of  conviction  to  be  produced.  Per  Cresswell,  J.  If  a  witness  be  asked, 
on  cross  examination,  whether  he  has  been  convicted,  tbe  question,  if  objected  to, 
ought  to  be  rejected,  nnless  the  record  be  produced.    MacdcnntU  t.  Evan»,  x.  4B4. 

3.  Former  depotUion  pretented  to  ailnea.  The  counsel  for  the  prisoner  cannot, 
when  cross  examining  a  witness  for  the  prosecution,  put  into  bis  hand  his  depoution 
before  the  magistrate,  and  ask  liim  whether,  having  looked  at  it,  he  still  adheres  to  the 
itatement  made  in  his  evidence  in  conrt,  the  counsel  not  intending  to  put  the  depo- 
ibion  in  evidence.    Regina  v.  Ford,  iv.  576- 

4.  Bona  Jidei  of  a  tde — WoM  witnei*  have  acted  upon  an  order  to  deliver  good*  t 
A  bankrupt,  before  his  bankmptcy,  having  sent  goods  to  the  witness,  a  clerk  in  a 
tocking  office,  afterwards  called  with  the  plaintiff  and  told  the  witnesa  that  he  had 
■dd  tlw  goods  to  the  plaintiC    Smfifo,  that  in  a  snit  in  which  tbe  hmo  jUes  of  the 
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sale  is  in  dispute,  the  witness  may  be  asked,  on  cross-examination, ''  whether  he  would 
have  acted  upon  the  order  of  the  plaintiff  for  the  delivery  of  these  goods."  Morgan  t. 
Whitmarej  v.  606. 

5.  Witness  not  to  be  asked  if  he  did  not  write  an  answer  to  a  letter  charging  him  with  an 
offence,  unless  the  letter  he  produced*  A  witness  cannot  be  asked  on  cross-examination 
whether  he  did  not  write  a  certain  letter  in  answer  to  another  which  chained  him 
with  an  offence  without  such  other  letter  being  first  produced,  its  non-production 
being  unexplained,  even  although  the  object  of  the  cros»-examination  was  only  to 
discredit  the  witness.    MacdonneU  y.  Evans,  x.  484. 

6.  The  40th  section  of  the  15  &  16  Vict.  c.  86,  as  to  the  cross-examination  of 
witnesses,  applies  as  well  to  motions  for  decrees  as  to  other  proceedings.  WiUiams  y. 
Williams,  xix.  86. 

EXCEPTIONS. 

'  

1.  Refusal  of  judge  to  sign,  urUess  explanation  introduced  into,  A  bill  of  exceptions 
was  tendered  to  a  judge's  direction,  and  under  the  55  Geo.  IIL  c.  42,  s.  7,  was  signed 
by  him  at  the  time  of  the  trial.  The  drafl,  thus  prepared,  was,  some  months  after- 
wards, more  formally  drawn  up,  and  was  tendered  to  him  for  signature.  He  refused 
to  sign  it,  unless  a  sentence,  explaining  his  direction,  was  introduced  into  the  bill,  and 
the  party  excepting  finally  consented  to  its  introduction.  The  bill  of  exceptions,  with 
this  explanation  forming  part  of  it,  was  presented  to  the  court  Held,  that  the  intro- 
duction of  this  explanation  was  highly  irregular :  but  that,  being  on  the  record,  the 
court  below,  and  this  house,  could  only  lode  to  the  record,  and  could  neither  receiYO 
an  affidavit  of  the  facts,  nor  examine  the  draft  of  the  exceptions,  originally  prepared 
and  signed,  and  the  appellants  were  not  bound  to  make  the  irregularity  the  subject 
of  a  substantive  application  to  the  court  Semble,  that  a  bill  of  exceptions  must  be 
sealed.     The  Earl  of  Glasgow  v.  The  Hurlet  and  Campsie  Iron  Co.  viii.  IS. 

2.  Charge  to  find  for  defendant — Request  for  specific  instructions.  Where  a  judge 
charges  the  jury  that  they  should  find  for  the  defendant,  exception  thereto  is  properly 
taken  by  a  request  for  specific  instructions,  which  by  reasonable  implication  calls  the 
attention  of  the  court  to  the  fact  that  there  was  evidence  for  the  jury  to  pass  upon. 
Paterson  v.  Wallace,  xxviii.  48. 

8.  If  an  exception  to  a  judge's  ruling  sufficientiy  call  the  judge's  attenticm  to  the 
point,  it  is  immaterial  whether  the  counsel  may  set  forth  as  the  ground  of  his  exception 
that  which  is  bad  law.    lb. 

4.  None  in  criminal  case.  No  bill  of  exceptions  can  be  tendered  by  either  party  in 
a  criminal  case,  and  there  is  no  distinction  in  this  respect  between  misdemeanors  and 
felonies.    Rcgina  v.  AUeyne,  xxix.  179. 

5.  In  case  of  nonsuit.  If,  upon  the  trial  of  a  cause,  the  judge  directs  a  nonsuit, 
and  the  plaintiff  does  not  appear  when  called,  and  judgment  of  nonsuit  is  ther^ore 
entered  against  him,  he  cannot  tender  a  bill  of  exceptions  and  bring  a  writ  of  error, 
assigning  for  error  that  the  judge  improperiy  directed  the  nonsuit  The  proper  course 
is  for  the  plaintiff  to  appear  and  require  the  judge  to  direct  the  jury  in  point  of  law 
in  his  favor,  and  upon  the  judge  refusing  to  permit  him  to  appear,  and  nonsuiting  him 
against  his  will,  or  refusing  to  direct  the  jury  in  his  fisivor,  the  plaintiff  may  tender  a 
bill  of  exceptions,  and  bring  a  writ  of  error.     Corsar  v.  Reed,  viii.  380. 

EXECUTOR. 
See  Administbation. 
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EXECUTION. 

I.  ON   WHAT   MAY  BE   LEVIED. 
U.   SATISFACTION   OF  EXECUTION. 
m.  MISCELLANEOUS   CASES. 

I.  On  what  may  he  levied. 

1.  Bank-notes  and  money.  Bank-notes  and  money  seized  tinder  a  Ji.  fa,  are  subject 
to  the  same  rights  and  liabilities  as  goods  are  when  so  seized,  and  cannot  be  appro- 
priated by  the  sheriff  under  stat  1  &  2  Vict  c.  110,  s.  12,  to  satisfy  2k  Ji,  fa,  against 
the  execution  creditor.     Collingridge  v.  Parlon,  yiii.  402. 

2.  Annuity  out  of  stock  standing  in  name  of  Accountant-Genered,  A,  being  in  receipt 
of  an  annuity  payable  out  of  stock  standing  in  the  name  of  the  Accountant-General, 
became  indebted  to  B  who  brought  an  action  against  him  and  obtained  a  judgment, 
upon  which  a  Jieri  facias  was  issued,  but  nothing  was  found  upon  which  to  execute  it 
Upon  half  a  year's  annuity  falling  due,  B  obtained  an  order  stopping  the  Accountant- 
General  {rem  parting  with  the  check ;  but  upon  a  petition,  the  court  declined  to  make 
am  order  authorizing  the  sheriff  to  seize  the  check  or  to  direct  it  to  be  dealt  with  as 
if  it  waf  standing  in  the  name  of  a  trustee,  and  the  petition  was  dismissed.  Courtoy 
Y.  Vincent^  ix.  205. 

8.  Goods  of  bankrupt.  An  execution  against  the  goods  of  a  bankrupt  is  valid, 
within  the  12  &  13  Vict  c.  106,  s.  188,  when  the  sheriff  executes  the  bill  of  sale, 
notwithstanding  it  contains  a  clause  of  indemnity  to  the  sheriff  by  the  excchtion 
creditor,  and  is  not  executed  by  the  latter  until  afler  he  has  had  notice  of  an  act  of 
bankruptcy.     Christie  v.  Winningtony  xviii.  529. 

4.  An  execution  issued  upon  a  judge's  order  is  an  execution  obtained  by  "  confe»- 
noa''  within  the  6  Geo.  IV.  c.  16,  s.  108.  Therefore,  where  a  debtor's  goods  were 
seized  under  an  execution  issued  upon  a  judge's  order,  and  an  act  of  bankruptcy  was 
afterwards  committed  by  the  debtor,  and  a  fat  issued  before  the  sale,  the  assignees  of 
tiie  bankrupt  were  held  to  be  entitled  to  the  goods.    Andrews  v.  Diggs,  ii.  425. 

5.  Equitable  terms.  An  execution  creditor  (where  the  judgment  has  not  been 
registered)  is  entitled,  through  the  medium  of  a  court  of  equity,  under  the  13th  section 
of  the  abore  statute,  to  an  equitable  term  belonging  to  his  debtor.  Gore  y.  Bowser, 
xxxL  343. 

6.  Against  shareholders  of  joint  stock  company.  Under  sect  36  of  S  &  9  Vict  c  16, 
the  eonrt  will  not  order  execution  against  a  shareholder  of  a  company  without  a  sei. 
fa,j  but  will  only,  upon  sufficient  ground  being  shown,  allow  a  sci,fa.  to  issue,  in  order 
that  execution  may  be  obtained  against  such  shareholder  to  the  extent  pointed  out  by 
that  section.  It  is  not  sufficient,  in  order  to  obtain  leave  for  issuing  such  sci.  fa.,  to 
show  that  f.  fas,  have  been  issued  against  the  effects  of  the  company  into  two  coun- 
ties, and  ntdla  bona  returned  to  them.  Hitchings  y.  The  Kilkenny,  ifc.  Railway  Co. 
L  357.    See,  also,  Devereux  y.  The  Kilkennyj^  Sfc,  RaUway  Co.  i.  481. 

7.  Property  of  municipal  corporation.  Property  acquired  by  a  municipal  corporation 
after  the  passing  of  the  stat  5  &  6  Will.  IV.  c.  76,  is  not  liable  to  be  taken  on  execu- 
tion for  a  debt  due  before  that  period.    Arnold  y.  Ridge,  xxiv.  242. 

8.  When  person  may  be  taken  in  execution.  The  25th  section  of  the  7  &  8  Vict 
e.  96,  provides  that  annuities  secured  by  bonds,  covenants,  &c.,  shall  be  taken  to  be 
debts  at  their  real  value,  and  the  57th  section  of  the  same  act  enacts  that  no  person 
duJl  be  taken  in  execution  on  a  judgment  in  an  action  for  a  debt  where  the  sum 
leeovered  does  not  exceed  20/.  Where  judgment  was  recovered  for  500/.  on  a  warrant 
of  attorney  given  to  secure  payment  of  an  annuity  of  30/.  but  only  15/.  was  due, 
fbe  defendant,  having  been  taken  in  execution,  was  dischai^ged  under  that  section, 
Ae  wofd  "  recover"  being  held  susceptible  of  two  meanings,  according  to  one  of 
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which  only  15/.  was  recovered.    DubitarUe,  Williams,  J.    Johnson  v.  Harris,  xxviiL 
876. 

n.  Satisfaction  of  JExecution. 

1.  What  amotmts  to — Levy  of  debt  and  costs — Interest.  Where  a  judgment  had 
been  entered  up,  and  a  writ  of  execution  for  debt  and  costs  had  issued,  before  the 
commencement  of  stat  1  &  2  Yict  c.  110,  it  was  Jietd,  that,  by  virtue  of  sect  17,  the 
judgment  was  not  satisfied  upon  the  levy,  after  the  commencement  of  the  act,  of  the 
debt  and  costs,  and  that  it  would  not  be  satisfied  until  payment  of  interest  from  the 
commencement  of  the  act  until  the  satisfaction  of  the  judgment  SembUy  that  the 
interest  might  be  levied  by  virtue  of  a  separate  writ  of  executd6n,  to  be  issued  after 
the  passing  of  the  act    Bishop  v.  Hatch,  si  v.  161. 

2.  Unauthorized  discharge  of  defendant  by  plaintiff's  attorney.  Sembte,  that  the 
discharge  of  a  defendant  taken  on  execution,  by  the  plaintifiT's  attorney,  without  the 
authority  of  the  plaintifiT,  under  an  agreement  that  the  defendant  shall  pay  part  of  the 
debt,  is  not  a  satis&ction  of  the  execution.     Ward  v.  Broomhead,  xiv.  602. 

d.  Irregularity  in  execution — Second  warrant.  Trespass  against  the  sheriff  and  S. 
his  bailiff,  for  breaking  plaintiff's  house  and  taking  his  goods.  Flea  by  S.,  justifying 
under  a  writ  oi  fieri  facias  directed  to  the  sheriff,  and  a  warrant  from  the  sheriff  to 
him.  RepUcation,  allegiiig  a  pnor  warrant  to  J.,  and  a  seizure  by  J.  under  the  writ 
and  warrant,  and  payment  by  plaintiff  to  the  sheriff  in  satisfaction  o^  the  writ  Re- 
joinder, traversing  the  prior  seizure  under  the  writ  and  the  payment  to  the  sheriff. 
It  appeared  that  L.,  the  clerk  and  head  officer  of  J.,  entered  plaintiff's  house  and 
seiz^  his  goods  under  the  warrant  Plaintiff  paid  the  amount  to  L.  at  J.'s  office,  and 
L.  withdrew  the  man  in  possession,  and  sent  notice  to  the  execution  creditor,  in  J/s 
name,  that  the  money  was  levied.  In  the  course  of  the  same  day  J.  died,  and  the 
execution  creditor,  upon  application  at  the  office,  did  not  obtain  the  money.  The 
sheriff  then  issued  the  warrant  to  S.,  who  seized  plaintiff's  goods,  and  remained  in 
possession  for  several  days.  The  jury  did  not  agree  as  to  whether  L.  pidd  the  money 
to  J.  before  his  death,  but  they  found  that  L.  executed  the  warrant  by  the  direction 
of  J.  and  that  the  money  was  received  by  L.  in  pursuance  of  authority  from  J.  The 
judge  directed  the  jury  that  they  might  find  that  the  money  had  been  paid  to  the 
sheriff.  The  jury  found  for  the  plaintiff,  damages  400/.  Held,  that  there  was  suffi- 
cient evidence  of  a  payment  to  J.  after  an  execution  de  facto  under  the  prior  warrant ; 
and  that  no  irregularity  in  the  execution  could  be  taken  advantage  of  by  the  sheriff, 
or  those  acting  under  the  sheriff,  so  as  to  enable  them  to  set  up  the  validity  of  the 
second  warrant;  and,  therefore,  there  was  no  misdirection.  Gregory  v.  Cotterell, 
zviii.  99. 

m.  Miscellaneous  Cases, 

1.  On  warrant  of  attorney,  m  the  nature  of  a  marriage  settlement,  validity  of-^Bank- 
ruptcy.  D.,  a  feme  sole,  being  about  to  marry  W.,  lent  him  800/.  upon  his  warrant 
of  attorney,  the  warrant  being  given  to  her  and  S.,  who  wad  to  act  as  her  trustee. 
The  defeasance  showed  the  loan  to  be  in  contemplation  of  marriage,  and  stipulated 
that  W.  was  to  be  possessed  of  the  money  as  long  as  D.  shoidd  please,  paying  interest 
for  the  same  to  S. ;  and,  also,  that  upon  the  request  of  D.,  S.  might  require  payment 
of  the  principal  on  giving  one  week's  notice ;  judgment  was  to  be  forthwith  entered 
up,  and  execution  was  to  issue  on  de&ult  of  payment  after  such  notice.  Judgment 
was  accordingly  entered  up,  and  the  marriage  solemnized.  After  several  years  had 
elapsed,  notice  was  given  in  pursuance  of  the  warrant,  and  on  default  a  fi.  fa.  issued, 
under  which  the  goods  of  W.  were  taken  and  assigned  by  the  sheriff.  W.  was  then 
adjudged  bankrupt,  and  a  rule  was  obtained  to  set  aade  the  execution,  and  for  the 
ielivery  of  the  goods  to  his  assignee,  upon  the  groonds  that  the  judgment  should 
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htm  been  revived,  and  that  it  ns  discharged  bj  the  auhaeqiient  marriage  of  D.  and 
W.  ndd,  that  the  execution  haviog  been  suspended  by  the  consent  of  the  parties, 
the  judgment  did  not  require  reviving;  and  that,  under  the  circomstances  of  the  case, 
the  warrant  of  attomcjr,  being  in  the  nature  of  a  marriage  settlement,  remaned  a  good 
•ecnri^  for  the  loan,  and  that  the  execution  thereupon  was  valid.  DoUing  v.  While, 
xviiLill. 

2.  /njuncfton  to  ttay — Payment  into  court.  The  plaintiff  had  obl^ned  the  common 
inJDUCtion  to  stay  execntion  in  an  action  on  the  same  day  that  the  action  was  tried,  but 
before  the  verdict  was  given  against  bim.  Held,  upon  motioa  by  the  defendant  b«fbr« 
answer,  that  the  plaintiff  must  pay  the  amount  for  which  judgment  had  been  rigned 
into  cooit  vrithin  a  specified  Ume,  or  the  injunction  must  be  dissolved  Andenort  v. 
NoiU,  xiiL  45. 

>.  Wkm  revinol  of  judgment  unnecestary.  A  judgment  was  more  than  a  year  and 
a  day  old,  but  less  than  six  years,  when  the  Common-law  Procedure  Act  came  into 
operation,  and  had  not  been  revived  by  scire  facioM.  Held,  that  execntion  might  issue 
andertbel2SthEection,withDutviy  revival  of  the  jndgment   BoodUy.Da<ni,-x.v'i.t^l. 

4.  Action  for  libel — &tVe  /acitu — Fiat  of  oUomeif-generdL  Where  writs  of  exe- 
cntion have  been  sued  out  without  effect,  on  a  judgment  in  an  action  for  libel  against 
the  publisher  t£  a  newspaper, — quart,  whether  a  scire  faaat  will  be  issued  on  the 
Kcoguizances  of  the  sureties  taken  under  60  Geo.  III.  c.  9,  abd  1  Will.  IV.  c.  73,  wilh- 
ont  the  6at  of  the  atlomey-generaL  Semble,  per  Farke,  B.,  that  it  may  be  so  issued , 
but,  per  Pollock,  C.  B.,  Alderson,  B.,  and  Piatt,  B.,  that  the  fiat  of  the  attomcj-  gen- 
eral is  rcquLdte.     TU  Duke  of  BrunMnick,  ex  parte,  ix.  475. 

FALSE  IMPRISONMENT. 

1,  Commilmenl /or  de/aull^Appearance — Liability  of  a  jnttice.  Upon  a  conviction 
under  the  Copyright  of  Ucaigtis  Act,  6  &  7  Vict.  c.  65,  the  par^  convicted,  making 
defaolt,  was,  upon  complaint  made,  summoned  to  show  cause  why  he  had  not  paid  thtt 
•mount  of  the  penalties  and  coats  under  suck  conviction,  and  why  he  should  not  bo 
cunmitted  in  default  of  payment,  and  be  further  dealt  with  according  to  law.  There- 
upon his  counsel  and  attorney  appeared  to  show  cause,  but  the  sitting  magistrate 
refused  to  hear  the  case  in  the  absence  of  the  party  himself,  and  granted  a  warrant 
reciting  the  summons  and  the  neglect  of  the  party  to  appear,  and  commanding  bis  ap- 
prehension, to  answer  to  the  complaint  made,  and  to  be  further  dealt  with  according 
to  law ;  under  which  the  party  was  apprehended  and  imprisoned.  Held,  (the  con- 
viction being  afterwards  quashed,)  that  the  magistrate  was  liable  to  an  action  of  tres< 
pasa  for  false  imprisonment;  first,  on  the  ground  that  the  above  section  did  not  apply 
to  defiwlt  in  non-appearance  to  a  summons  afler  conviction ;  and,  secondly,  assuming 
the  section  to  apply  to  a  summons  after  conviL-tion,  that  there  had  been  no  default  in 
appearance,  the  appearance  by  counsel  and  attorney  being  sufficient  Beisetl  v. 
Wilton,  xviil  294. 

5.  Arrett/or  an  offence  committed  in  view.  A  statute  authorizes  constables  to  arrest 
persons  committing  an  offence  in  their  view.  The  plaintiff  was  convicted  of  the  offence, 
hot  not  proved  to  have  committed  it  in  their  view.  Held,  that  such  conviction  waa 
not  a  conclusive  answer  to  his  claim  against  them  fbr  damages  for  false  imprisonment. 
Jmttiee  t.  Goiiing,  viii,  47S. 

t.  Antit  afier  pajfment  of  debt.  S.  obtained  judgment  against  pluntiff  for  a  debt, 
lAidi  was  ordered  to  be  paid  to  the  clerk  of  the  court;  it  was  not  paid,  a  summons  was 
boad,  and  plaintiff  made  no  appearance,  and  was  committed  for  seven  days,  or  until 
dfaehaiged  by  law.  On  the  warrant  was  indoned  the  debt  Plaintiff  was  arretted 
lAir  be  bad  paid  the  debt  to  6.,  who  wrote  the  fhct  to  the  clerk  trf'  the  court  In  Irea- 
f^  for  Alae  impriMnunant  against  the  clerk  by  pluntiff,  it  inw  t«U,  that  the  order  and 
mat  were  in  force  at  tbe  time  of  the  arrest,  notwitbsUnding  the  payment  of  th* 
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debt,  and  the  letter  to  the  clerk,  and  therefore  the  arrest  was  legal.  Qucere,  whether 
plaintlfT  could  be  lawfully  discharged  without  an  order  of  the  judge  of  the  county 
court,  under  sect  110  of  stat  9  &  10  Vict  c.  95.    Davies  v.  Fletcher,  xx.  56. 

4.  Liability  of  clerk  of  county  court,  Th^  cleik  of  a  county  court  is  a  mere  minis- 
terial officer,  acting  under  sect  102  of  the  9  &  10  Vict  c.  95,  and  is  not  liable  in  tres- 
pass for  imprisonment  under  a  warrant  reciting  a  bad  order.    Dews  v.  Ryley,  vii.  469. 

5.  Petition  in  insolvency  while  in  custody — Queen*s  bench  prison — Remand  ward — 
Evidence.  The  plaintiff,  while  in  custody  of  a  sheriff,  petitioned  the  insc^Tcnt  court ; 
and  a  warrant  was  issued  for  his  discharge  on  the  12th  of  ApriL  He  was  renooved  by 
habeas  corpus  to  the  queen's  prison,  a  copy  only  of  the  warrant  being  sent  with  him. 
Defendant  told  plaintiff  he  should  not  discharge  him  without  an  order ;  but,  on  plain- 
tiff's application,  such  order  was  refused  as  unnecessary,  and  three  days  after  the  12th 
he  was  discharged  without  any  order.  The  jury  found  that  the  defendant  led  the 
plaintiff  to  believe  he  had,  and  had  acted  on  the  original  warrant  Held,  that  the  rule 
of  law  which  prevents  a  party  who  makes  a  wilful  misrepresentation,  and  induces 
another  to  act  upon  a  belief  in  the  truth  of  it  to  his  prejudice,  from  afterwards  proving 
the  truth,  did  not  apply  so  as  to  prevent  defendant  finom  proving  that  he  had  received 
only  a  copy  of  the  warrant,  and  had  |u:ted  upon  it  Amd  that  plaintiff's  imprisonment 
in  the  remand  ward  was  not  the  gist  of  the  action,  nor  was  such  imprisonment  shown 
to  be  improper ;  and,  the^fore,  there  was  no  ground  for  judgment  non  ob^ante  vert* 
dicto.  By  Erie,  J. — The  placing  of  a  prisoner  in  a  wrong  ward  is  not  ground  for  an 
action  for  false  imprisonment.    Howard  v.  Hudson,  xx.  47. 

6.  Giving  into  custody — Evidence.  In  an  action  for  giving  the  plaintiff  into  custody 
on  a  charge  of  stealing  oysters  from  an  oyster-bed,  it  was  held,  that  the  defendant  could 
not,  to  show  his  good  faith,  give  evidence  of  a  prior  conviction  of  a  third  party  for  the 
same  offence,  which  conviction  he  did  not  know  of  at  the  time.  Thomas  v.  Russell, 
zxv.  559. 

7.  Having  means  and  neglecting  to  pay  judgment — Two  warrants.  The  return  to  a 
writ  of  habeas  corpus  for  the  dischai^e  of  a  judgment  debtor  set  out  two  warrants  of 
commitment,  of  different  dates,  made  by  the  judge  of  the  county  court  of  Brentford. 
The  warrants,  in  precisely  the  same  terms,  recited  the  judgment  recovered  in  the 
county  court,  a  subsequent  order  to  pay  by  instalments  and  default  made,  and  that  a 
judgment  summons  had  been  issued ;  and  then  stated  that  the  defendant  having  ap- 
peared and  been  examined,  and  it  appearing  to  the  satisfaction  of  the  judge  that  the 
defendant  had  since  the  said  judgment  recovered  against  him,  and  still  had  sufficient 
means  to  satisfy  the  said  judgment,  but  refused  and  neglected  to  pay  the  same,  it  was 
ordered  that  he  be  imprisoned  for  forty  days.  The  prisoner's  detention  was  justified 
under  the  last  warrant  Held,  that  it  was  to  be  presumed  that  a  new  default  in  non- 
payment had  been  made,  upon  which  the  last  warrant  was  granted,  and  that  the 
imprisonment,  therefore,  was  legaL    In  re  Boyce,  xxii.  Idl. 


FALSE  PRETENCES. 


I.   OF  THE   OFFENCE. 
II.   OF   THB   INDICTMENT. 


I.  Of  the  Offence. 

1.  Begging  letter,  A  begging  letter,  making  &lse  representations  as  to  the  condition 
and  character  of  the  writer,  by  means  of  which  money  is  obtained,  is  a  false  pretence 
within  the  statute.    Regina  v.  Jones,  i.  588. 

2.  Passing  flash  note.  Passing  off  a  flash  note  as  a  Bank  of  England  note  on  a 
person  unable  to  read,  and  obtaining  from  him  in  exchange  for  it  five  pigs,  of  the 
value  of  SI.  17s.  Qd.,  and  XL  2s,  6d,  change,  b  a  false 'pretence  within  the  statata 
Regina  v.  Coulson,  i.  550. 
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8.  Pretence  by  Secretary  of  an  Odd  Fellows  Society.  Where  the  secretary  of 
an  Odd  Fellows  Society  falsely  pretended  to  a  member  that  the  sum  of  13a.  9rf.  was 
due  by  him  to  the  society  for  fines,  by  means  of  which  such  secretary  fraudulently  ob- 
tained from  him  that  sum  of  money,  it  was  held  to  be  a  false  pretence  within  the  stat. 
7  &  8  Gea  IV.  c.  29.    Regina  v.  Woolley,  I  537. 

4.  Statement  by  a  servant  that  he  had  paid  out  money  for  his  master — Payment  by 
clerk.  A  servant  falsely  stated  to  the  clerk  of  his  master's  that  he  had  paid  out  money 
in  a  purchase  which  he  was  authorized  to  make,  and  he  demanded  and  received  the 
mim  from  the  clerk,  and  applied  it  to  his  own  use.  Held,  that  as  the  clerk  had  deliv- 
ered the  money  to  the  prisoner  with  the  intention  of  parting  with  it  altogether,  the 
prisonec  was  not  liable  to  an  indictment  for  stealing  the  money,  but  that  he  might  have 
been  indicted  for  obtaining  it  by  false  pretences.    Regina  v.  Barnes,  i.  579. 

5.  Alteration  of  letter  of  credit.  The  prisoner,  who  had  a  letter  of  credit  for  210/., 
authorizing  him  to  draw  on  the  Union  Bank  of  London,  in  favor  of  certain  correspond- 
ents, went  to  St  Petersburg,  and  having  fraudulently  altered  the  letter,  so  as  to  make 
it  appear  to  be  for  5,210/.,  presented  it  to  W.  and  Co.,  one  of  the  correspondents,  and 
drew  in  their  favor,  on  the  Union  Bank,  for  the  sum  of  1,200/.  This  check  was  cashed 
by  W.  and  Co.,  who  had  it  presented  at  the  Union  Bank ;  but  the  bank,  discovering 
the  fraud,  refused  to  pay  it  Held,  that  the  prisoner  was  not  indictable  for  an  attempt 
to  obtain  1,200/.  by  false  pretences  from  the  Union  Bank,  since,  if  W.  and  Co.  had 
obtained  payment,  it  would  not  have  been  in  purst&nce  of  the  prisoner's  wish  or 
deare,  and  they  would  have  obtained  the  money  for  their  own  and  not  for  the  prison- 
er's use  or  benefit,  and,  therefore,  there  would  have  been  no  obtaining  of  any  money 
by  him.    Regina  v.  Garrett,  xxii.  607. 

'  6.  Continuing  representation — Question  for  the  jury.  Upon  an  indictment  for  ob- 
taining money  by  false  pretences,  where  it  appears  that  statements  were  made  on 
different  occasions,  it  is  a  question  for  the  jury  whether  they  are  so  connected  as  to 
form  one  continuing  representation.    Regina  v.  Welman,  xx.  588. 

7.  Valuable  security.  The  secretary  of  a  burial  society  was  indicted  for  pretending 
that  a  death  had  occurred,  and  so  obtaining  from  the  president  the  following  order : 

"  B.  B.  Society,  B ,  1853.    Mr.  E.,  treasurer,  please  pay  the  bearer  21.  10*.  and 

charge  tiie  same  to  the  society.    ,  president."    Held,  that  this  was  a  valuable 

security  under  7  &  8  Geo.  IV.  c.  29,  ss.  5,  53.    Regina  v.  Greenhalghf  xxv.  570. 

n.  Of  the  Indictment, 

1.  Allegation  of  a  pretence  that  a  certain  sum  was  "  due  and  owing.**  The  indict- 
ment alleged  that  the  defendant  falsely  pretended  a  sum  of  money  was  "  due  and 
owing"  to  him  for  work  which  he  had  executed  for  the  prosecutors.  Held,  that  tiiis 
was  not  an  allegation  of  a  false  pretence  of  an  existing  fact,  as  the  allegation  in  the 
indictment  might  be  satisfied  by  evidence  of  a  mere  matter  of  opinion,  either  as 
regarded  fact  or  law ;  and  therefore  the  indictment  was  bad.  Regina  v.  Oates,  xxix. 
552. 

2.  Sufficient  to  allege  the  substantial  pretence.  Upon  a  charge  of  obtaining  money 
by  false  pretences,  it  is  sufficient  if  the  actual  substantia]  pretence,  which  is  tiie  main 
inducement  to  part  with  the  money,  be  alleged  in  the  indictment,  and  proved; 
although  it  may  be  shown  by  evidence  that  other  matters,  not  laid  in  the  indictment, 
in  some  measure  operated  upon  the  mind  of  the  prosecutor  as  an  inducement  for  him 
to  part  with  his  money.    Regina  v.  Hewgill,  xxiv.  556. 

3.  Ownership  must  be  alleged.  An  indictment  for  obtaining  money,  &c.,  by&lse 
pretences,  must  allege  whose  property  the  money,  &c.,  was  at  the  time,  and  the  omis- 

of  such  an  allegation  will  not  be  cured  by  verdict    Sill  v.  Regina,  xvi.  375. 

24* 
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FEES. 

1.  For  copy  of  printed  hiU,  Though  a  fee  of  one  guinea  is  paid  upon  service  of  a 
copy  of  a  written  bill,  a  second  fee  must  be  paid  upon  service  of  a  copy  of  the  printed 
bill.     The  Trustees  of  Birkenhead  Dock  v.  The  Shrewsbury,  J-c.  Railway  Co.  xv.  340. 

2.  For  production  on  record.  Where  the  court  requires  a  record  for  its  own  use,  no 
fee  should  be  paid.    Drysdale  y.  Mace,  xxvil.  193. 

8.  Sheriff's  fees  where  debt  and  costs  paid  after  seizure.  The  fees  allowed  to  sheriffs 
and  their  officers  under  the  7  Will  IV.  and  1  Vict  c.  55,  s.  2,  "  for  search  for  de- 
twners,"  and  "  for  supersedeas — discharge  to  any  writ  or  process,  or  for  the  release  of 
any  defendant  in  custody,  or  of  goods  taken  in  execution,'*  are  not  applicable  where 
the  debt  and  costs  are  paid  afVer  the  seizure  under  aft.  fa.  Masters  y.  Lowther,  z. 
471. 

4.  Receiver's  accounts — Special  order.  Special  order  made  by  the  Lord  Chancellor, 
that,  instead  of  the  sum  payable  under  the  6th  Order  of  25th  October,  1852,  as  a 
further  fee  for  the  certificate  upon  the  passing  of  a  receiver's  and  manager's  account, 
there  should  be  paid  such  a  fee  as  the  judge  to  whose  court  the  cause  was  attached 
should  think  reasonable.  In  another  case  the  Lord  Chancellor  directed  the  fee,  under 
the  same  order,  to  be  paid  on  each  100^  of  the  net  profits  of  the  business  over  which 
the  receiver  and  manager  had  been  appointed.     Wells  y.  Wales,  xxxi.  562. 

5.  Discharge  fee.  A  levy  having  been  made  under  a  writ  of  distringas ;  the  debt 
and  costs  were  paid,  when  the  sheriff  refused  to  return  the  405.  issues,  unless  he  was 
allowed  '^  a  discharge  fee  "  of  4s.  6d.  Held,  that  the  sheriff  was  not  entitled  to  such 
fee.     Taylor  v.  Warrington,  xiv.  166. 

FINES. 

Sheriffs  duties.  By  the  3  Geo.  IV.  c.  46,  s.  2,  fines  imposed  at  quarter  sesaons  are  to 
be  inserted  on  the  roll,  and  a  copy  thereof,  together  with  a  writ  of  distringas  and  capias, 
is  to  be  sent  within  twenty-one  days  to  the  sheriff.  By  sect  3,  the  clerk  of  the  peace, 
before  sending  the  roll  to  the  sheriff,  is  to  make  oath  tbat  the  roll  is  truly  made  up,  and 
that  the  fines  are,  to  the  best  of  his  knowledge,  inserted  therein,  and  that  all  fines  paid 
to  or  received  by  him  are  inserted  therein,  without  any  wilful  onusston.  Held,  that  on 
such  roll  and  writ  being  sent  to  the  sheriff,  his  duty  is  not  merely  ministerial ;  but 
that,  if  he  has  received  the  fine,  he  must  not  proceed  to  levy  it,  although  it  may  appear 
upon  the  roll  to  be  unpaid.  Held,  also,  that  if  the  clerk  of  the  peace  has  received  the 
t  fine,  he  must  enter  it  upon  the  roll  as  paid ;  and  that  if  the  sheriff  has  received  it, 
and  that  fact  is  known  to  the  clerk  of  the  peace,  he  may  enter  it  upon  the  roU  as  paid ; 
but,  qucere,  in  this  latter  case,  if  he  is  bound  so  to  enter  it    Wildes  v.  Morris,  xiv.  181. 

FIXTURES. 

1.  Threshing  machine  bolted  to  posts  set  in  the  earth.  A  threshing  machine  fixed  by 
bolts  and  screws  to  posts  let  into  the  earth,  so  that  it  cannot  be  removed  without  dis- 
turbing the  soil,  passes  under  a  conveyance  either  as  part  of  the  lands,  or  as  a  fixture. 
Wiltshear  v.  Cottrell,  xviii.  142. 

2.  Rick  staddles.  So  of  rick  staddles,  or  stone  pillars,  mortared  to  a  brick  founda^ 
tion,  let  into  the  earth,    lb. 

3.  But  a  granary  resting  by  its  mere  weight  on  the  staddles  is  a  chattel,  and  does 
not  pass  with  the  land.    lb. 

4.  Substitution  of  new  fixtures  by  tenant  It  seems  that  a  tenant  under  a  lease  for  a 
long  term  of  years,  with  covenant  to  deliver  up  fixtures  at  end  of  the  term,  is  author- 
ized to  substitute  new  fixtures  in  place  of  the  old  ones,  without  breach  of  covenant 
Elliott  V.  Bishop,  xxviii.  484. 

5.  Lock  and  key.  A  lock  and  key  belongs  to  the  house  as  part  of  it  and  passes  by 
deed  thereof,    f  er  Martin,  B.    lb. 
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6.  Gas  Jixturtt,  Gas  fixtuKS  and  ornameatal  chinmej  pieces  put  up  bjr  the  tenant 
ma^  be  removed  hj  him  before  the  expiratiou  rS  the  tenn.    Per  Flatt,  B.    lb. 

7.  As  to  wEiether  certain  speciSet)  fixtures  belong  to  landlord  or  tenant,  see  & 
See  «bo  Lamslobs  aks  Tenant,  IV. 

FLOWING  WATER. 

See  Easement. 

FORBEARANCE. 

1.  Promue  hy  turtty  to  pay  joint  dtU.    Forbearance  to  sue  a  principal  and  suretj 

on  a  jiHDt  debt,  is  a  sufficient  conoderation  fbr  a  promise  bj  the  surety  to  pay  the 

debt    Jontt  V.  Btaeh,  xi  300. 

i.  pTomiaojy  note  given /or  portion  of  debt — Contract  not  to  lue  remainder.  SembU, 
per  tbo  Lord  Chancellor,  that  a  promissory  note  for  a  portion  of  a  debt  is,  allhough 
part  payment  is  not,  a  good  connderation  for  a  contract  not  to  sue  for  the  rcmunder 
daring  a  limited  period.     Mo$t  v.  Batnbrigge,  xizi.  565. 

8.  Agreement  to  pay  inttreat  due  by  mercantHe  usage  and  prior  agreement.  Interest 
bang  payable  by  mercantile  usage  and  by  special  agreement  on  a  balance  of  accounta 
letwecn  merchants,  an  agreement  that,  in  consideration  of  such  payment  of  interest, 
die  crethtor  vould  not  require  payment  of  the  prindpal  until  after  six  mouths'  notice 
to  that  effect,  is  without  consideration.     Orme  v.  Galloway,  xxiv.  521. 

FOREIGN  ATTACHMENT. 

See  Garnishment. 

FORFEITURE. 

1.  Convict,  Jitrftitrnt  of  right  of  action.  Where  a  party,  who  is  afterwards  con- 
Ticted  of  felony,  is  entitled  to  a  chose  in  action,  the  right  of  suing  being  in  another 
in  trnst  lor  him,  that  right  of  smt  does  not  vest  in  the  crown  upon  the  conviction. 
Bilkop  y.Curlia,  siv.  49. 

!.  Eitale  of  the  wife  of  a  felon  sentenced  to  transportation.  A.  died  intestate,  tlie 
nfe  et  a  felon  under  sentence  of  tranaportatioD,  and  leaving  property  acquired  after 
the  conviction  of  her  husband.  Held,  that  such  property  belonged  to  the  crown  as 
■ecrned  to  the  felon,  and  not  to  the  next  of  kin  of  the  wife.  Coombet  \.  The  Queen't 
Pnetor,  xxiv.  69  S. 

S.  Contract  that  work  might  be  Stopped  on  notice — Sufficiency  of  notice.  The  declara- 
tion stateif  that  the  pltuntifT  agreed  to  construct  sewers,  &c.,  but  the  defendant  would 
not  suffer  him  to  complete  them.  Flea,  a  covenant  that  defendant's  engineer  might 
^v«  DotieB  to  plaintiff,  if  he  saw  cause,  to  alter  what  was  improper  in  his  works,  and 
to  proceed  vrith  due  expedition  therewith,  and  that  if  the  plaintiff  refused  to  comply 
within  seven  days,  he  might  take  the  worii  out  of  his  handA  Notice  accordingly, 
refusal  to  comply,  and  taking  away  of  the  work.  Replication,  stating  the  notice  in 
tenns.  Held,  that  the  notice  was  sufficiently  specific.  Pauling  v.  The  Mayor,  ^c.  of 
DoMT,  xxix.  367. 

i.  Enforcement  of  forfeiture — Notice  of  action— Agreement  to  perform  to  surveyor's 
tatisfaetiaa.  Fluntiff  contracted  with  defendants,  (a  board  of  health,)  to  perform 
certain  works  to  the  satisCaclion  of  their  surveyor;  payment  to  be  made  by  instal- 
ments. If  the  plaintiff  should  not  proceed  to  the  surveyor's  satisfaction,  the  defend- 
ants might,  after  notice,  employ  others  to  complete  the  works;  the  deed  to  be  void,  at 
fteir  election,  and  the  amonnts  already  paid  to  be  held  full  value  for  the  work  then 
ccnpleted,  and  the  materials  on  the  premises  to  belong  to  defendants.  Held,  that  this 
fcCutaic  claose  might  be  enforced  by  the  defendants,  although  the  pl^untiff  had  not 
Iwinnii  entitled  to  any  payment  lor  the  work  done.  Held,  liao,  that  in  an  action  by 
Ab  pUntiff  against  the  deftndanta,  fbi  not  alloiriDg  him  to  complete  his  crotract,  m 
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notice  of  action  was  requisite  under  tbe  provisions  of  the  Public  Health  Act    Davies 
V.  The  Mayor,  &c.  of  Swansea,  xx.  529. 

5.  Taking  wrongful  possession  of  works,  Sfc,  Taking  possession  of  works,  materials, 
tools,  &c.,  even  if  wrongful,  does  not  avoid  a  contract,  or  entitle  an  injured  party  to 
relief  at  equity  while  he  has  an  action  for  damages ;  though  it  may  compel  an  account 
to  be  made.    Ranger  v.  The  Great  Western  Railway  Co.  xxvii.  85. 

6.  As  to  the  forfeiture  of  a  lease,  see  Wilson  v.  Wilson,  xxv.  392. 

FORGERY  AND  COUNTERFEITING. 

1.  Cutting  of  part  of  banking  company's  note — Comparison,  The  prisoner  cut  out 
part  of  a  note  of  a  banking  company,  and  took  the  border  to  an  engraver  to  have  a 
plate  made  of  this  border,  intending  to  fill  up  the  centre  with  the  title  of  some  cos- 
metic. A  plate  was  made  and  delivered  to  him,  when  he  was  immediately  appre- 
hended with  the  plate  in  his  possession,  and  was  tried  and  convicted  upon  an  indictr 
ment  framed  upon  the  18th  section  of  the  11  Geo.  IV.  and  1  Will.  IV.  c.  66.  Held, 
that  by  the  word  "  note,"  is  not  meant  merely  the  obligation  or  writing,  but  the 
whole  paper,  or  thing  which  circulates  as  a  note ;  and  therefore  the  border  is  part 
of  a  note  within  the  meaning  of  the  statute.  Held,  also,  that  the  engraving  need  not 
8how  upon  the  &ce  of  it  that  it  purports  to  be  part  of  a  genuine  note,  but  that  a  com- 
parison may  be  made  with  a  genuine  note  in  order  to  see  whether  it  does  or  does  not 
purport  to  be  part  of  that  note.    Regina  v.  Keith,  xxix.  558. 

2.  Forging  an  order  for  payment  of  money,  what  is.  Forging  a  docimient  purport- 
ing to  be  an  order  for  the  payment  of  money,  though  not  addressed  to  any  one,  is 
punishable  by  the  statute  11  Geo.  IV.  and  1  Will.  IV.  c.  66,  s.  3,  as  the  forging  an 
order  for  the  payment  of  money,  if  it  can  be  explained  by  evidence  to  whom  the 
order  is  in  fact  addressed.    Regina  v.  Snelling,  xxii.  597. 

8.  A  forged  letter  purporting  to  be  written  by  A,  and  addressed  to  B,  who  owed 
him,  in  which,  afler  setting  out  the  amount  due  from  6,  A  was  made  to  say,  "  Sir, — 
I  hope  you  will  excuse  my  sending  for  such  a  trifle,*'  &c.,  *'  but  I  am  obliged  to 
hunt  after  every  shilling."  Held,  to  be  a  forged  "  warrant "  for  the  payment  of  money 
within  the  meaning  of  the  stat  11  Geo.  IV.  and  1  WilL  IV.  c.  66,  s.  S,  and  semble,  that 
it  was  also  a  forged  "  order"  for  the  payment  of  money.    Regina  v.  Dawson,  i.  589. 

4.  What  is  an  uttering — Receipt  for  poor  rates.  Where  the  prisoner  placed  a  forged 
receipt  for  poor  rates  in  the  hands  of  the  prosecutor  for  the  purpose  of  inspection 
only,  in  order,  by  representing  himself  as  a  person  who  had  paid  his  rates,  fraudulently 
to  induce  the  prosecutor  to  advance  money  to  a  third  person,  it  was  held,  that  this  was 
an  uttering  within  1  Will.  IV.  c.  66,  s.  10.  Regina  v.  Ion,  xiv.  556.  As  to  what  con- 
stitutes a  "  passing  "  counterfeit  money,  see  note  to  same  case. 

5.  Counterfeit  shilling.  The  prisoner,  in  payment  for  some  goods  at  a  shop,  put 
down  on  the  counter  a  counterfeit  shilling.  The  shopman  took  it  up  and  said  that  it 
was  bad.  The  prisoner  then  quitted  the  shop,  leaving  the  coin  there.  Held,  that  the 
prisoner  had  "  uttered  and  put  off"  the  counterfeit  shilling  within  the  meaning  of  the 
statute.    Regina  v.  Welch,  i.  588. 

6.  Uttering  a  testimonial  of  character  an  offence  at  common  law.  The  prisoner  was 
indicted  for  forging  a  testimonial  to  his  character  as  a  schoolmaster,  and  other  counts 
of  the  indictment  chai^ged  him  with  having  uttered  the  forged  document  The  jury 
acquitted  him  of  the  forgery,  but  found  him  guilty  of  the  uttering  with  intent  to  ob- 
tain the  emoluments  of  the  place  of  schoolmaster,  and  to  deceive  the  prosecutor. 
Held,  that  this  finding  of  the  jury  amounted  to  an  offence  at  common  law,  of  which 
the  prisoner  was  properly  convicted.    Regina  v.  Sharman,  xxiv.  553. 

FORMER  RECOVERY. 

1.  Trover — Judgment  without  satisfaction.  Judgment  recovered  (though  withoat 
latisfiiction)  against  one,  in  an  action  for  a  conversion  of  goods  by  wrongfully  selling, 
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is  a  bar  to  an  action  for  money  had  and  received,  against  another,  for  the  proceeds  of 
the  same  sale,  whether  he  be  a  party  to  the  conversion  or  a  stranger.  Bxtclcland  v. 
Johnson,  zxvi.  828. 

2.  PUa  of— Misdirection — Damages.  To  an  action  for  falsely  charging  the  plain- 
tiff with  larceny,  and  procuring  him  to  be  indicted  and  tried  on  such  charge,  on  which 
he  was  acquitted,  the  defendant  pleaded  that  before  the  commencement  of  this  suit 
the  plaintiff  brought  an  action  against  him  for  imprisoning  the  plaintiff  on  a  false 
charge  of  felony,  that  on  the  trial  of  that  action  the  judge  charged  the  jury  to  con- 
lider  whether  the  defendant  had  chained  the  plaintiff  with  having  stolen  the  goods 
mentioned  in  the  declaration,  &c.,  that  the  jury  found  for  the  plaintiff  and  assessed 
damages  accordingly,  averring  the  identity  of  the  imprisonments  in  the  two  actions, 
and  that  the  grievances  complained  of  were  the  same  with  those  in  respect  of  which 
damages  had  been  given  on  the  former  occasion.  Held,  first,  that  this  plea  was  no 
answer  to  the  action.  Secondly,  that  the  judge  had  misdirected  the  jury  on  the  trial 
of  the  fiirmer  action.     Quest  v.  Warren,  xxvL  381. 

3.  Quarts  whether  it  would  have  been  a  defence,  that  on  the  trial  of  the  former 
action,  damages  in  respect  of  the  cause  of  action  compluncd  of  in  the  present  had 
been  asseoed  by  the  jury  with  the  consent  of  the  parties  ?    Ih, 

FRAUD. 

1.  Fraud  renders  a  contract  or  purchase  only  voidable — Property  vests  till  avoidance. 
Fraud  only  gives  a  right  to  avoid  a  contract  or  purchase ;  the  property  vests  until 
avoided,  and  all  the  mesne  dispositions  to  persons  not  parties  to,  or  at  least  not  cog- 
nizant of,  the  fraud,  are  valid.     Stevenson  v.  Newnham,  xvi.  401. 

2.  The  property  having  passed  under  such  contract,  the  person  in  possession  is, 
until  the  party  defrauded  interferes,  entitled  to  sue  for  all  the  injuries  to  his  property. 
Ih. 

3.  SaJte  of  land  hy  an  uneducated  person  for  less  than  its  value.  A,  who  was  a  labor- 
ing man,  and  totally  uneducated,  believing  himself  to  have  a  contingent  interest  in  an 
estate  in  fee-simple,  offered  in  February,  1838,  to  sell  his  interest  to  B.  B  declined 
the  purchase ;  but  afterwards  consented  to  lend  money  to  A,  and  lent  sums,  amount- 
ing to  202.  A,  on  the  5th  of  May,  1838,  executed  a  money-bond,  conditioned  in  the 
penal^  of  40/.,  to  secure  the  payment  of  20/.  with  five  per  cent  interest,  on  the  5th 
of  November  then  next  A  was  not  called  on  for  interest,  nor  did  he  hear  of  the 
matter  again,  till  the  22d  of  September,  1840,  the  day  of  his  father's  funeral.  A  had 
at  that  time  become  possessed  of  the  estate.  On  the  24th  of  September,  A  agreed  to 
sell  the  estate  to  B,  and  that  agreement  was  carried  into  execution  by  a  conveyance 
on  the  fi>llowing  10th  of  October.  The  bond,  agreement,  and  conveyance  were  pre- 
pared by  BV  attorney,  and  executed  at  his  office.  A  had  no  attorney.  The  estate 
was  sold  consideraUy  under  its  value.  A  afterwards  filed  a  bill,  praying  that  the  deed 
of  conveyance  might  be  set  aside  as  fraudulent  and  void.  Held,  that  the  bill,  as  a  bill 
charging  fraud,  was  properly  dismissed.  Qucere,  whether  A  might  not  have  maintained 
a  bill  to  set  aside  the  conveyance,  as  improvidently  made,  and  hastily  executed. 
Curgon  V.  Belworthy,  xxii.  1. 

4.  Fraud  in  prospectus  issued  by  railuxiy  directors.  Upon  the  establishment  of  the 
West  Flanders  Bailway,  a  person  who  had  been  instrumental  in  forming  the  company, 
and  in  procuring  the  grant  from  the  Belgian  government,  obtained  from  the  directors 
aa  agreement  to  pay  him  a  large  percentage  upon  the  capital  of  the  company,  to  allot 
him  4,000  shares,  and  to  guarantee  him  a  salary  of  500/.  a  year  as  general  manager  of 
the  company.  The  directors  also  allotted  to  themselves  20,000  shares,  and  also  another 
10,000  diares  for  themselves  and  the  other  shareholders  in  the  Sambre  and  Meuse 
Bailway,  of  which  they  were  also  directors.  These  facts  were  suppressed  in  the  pros* 
pectus  they  sabseqnently  issued ;  which,  however,  did  state  that  they  had  reserved  to 
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themselves  a  commission  of  3/.  per  cent  upon  the  capital,  by  way  of  reimbursement  for 
the  expenses,  liabilities,  and  payments  already  incurred.  Upon  a  bill  by  an  original 
shareholder  to  be  relieved  from  his  shares  and  to  obtain  payment  of  his  deposit  money 
and  calls,  with  interest,  on  the  ground  that  he  had  been  induced  to  take  them  by  the 
representations  made  by  the  prospectus,  it  was  held,  that  the  omission  to  state  these 
facts  in  the  prospectus  was  not  such  a  misrepresentation  or  concealment  as  would 
induce  the  court  to  set  aside  the  contract,  and  die  bill  was  dismissed,  with  costs.  PulS' 
ford  V.  Richards,  xix.  387. 

5.  Fraudulent  release  by  one  joint  plaintiff— Evidence,  Work  was  proved  to  have 
been  done  for  defendant  by  plaintiffs  jointly,  but  ho  produced  in  evidence  a  release  to 
him  from  one  of  the  plaintiffs,  who  was  proved  to  have  executed  it  in  the  presence  of 
the  clerk  of  the  defendant's  attorney  on  the  morning  of  the  day  of  trial,  without  the 
knowledge  of  the  other  plaindffs.  The  purport  of  the  deed  was,  however,  proved  to 
have  been  explained  to  the  releasing  pkuntiff.  Held,  that  the  above  amounted  to 
some  evidence  of  the  release  having  been  given  fraudulently,  and  the  judge  of  the 
county  court  was,  therefore,  not  bound  to  give  effect  to  it  Wedlake  v.  Sargent,  viii. 
404. 

6.  Family  compromise.  To  render  a  &mily  compromise  binding,  there  must  be  an 
honest  disclosure,  by  each  party  to  the  other,  of  all  such  material  facts  known  to  them, 
relative  to  the  rights  and  title  of  either,  as  are  calculated  to  influence  the  judgment  in 
the  adoption  of  the  compromise ;  and  any  advantage  taken,  by  either  of  the  parties, 
of  the  known  ignorance  of  the  other,  of  such  facts,  will  render  the  same  void  in  equity, 
and  liable  to  be  set  aside.     Smith  y.  Pincomhe,  x.  50. 

7.  Conveyance  fraudulently  obtained  confirmed  by  grantor's  tmll,  A  conveyance 
liable  to  be  set  aside  by  the  grantor  as  being  fraudulently  obtained,  may  be  confirmed 
by  his  will,  and  cannot  thereafter  be  impeached  by  his  heir.  Stump  Yp  Gaby,  xvil. 
867. 

8.  Decree  of  House  of  Lords  obtained  by  fraudulent  collusion.  Where  a  decree  of 
the  House  of  Lords  has  been  obtained  by  the  fraudulent  collusion  of  both  parties,  in 
order,  by  means  of  that  decree,  to  defeat  the  objects  of  public  justice,  or  the  rights  of 
one  of  the  nominal  parties,  being  an  infant ;  semUe,  the  decree  may  be  called  in  ques- 
tion, even  in  an  inferior  court,  and  an  original  suit  for  relief  may  be  there  instituted, 
notwithstanding  such  fraudulent  decree.  Per  Lord  Cranworth,  L.  C.  Semble,  such 
fraudulent  decree  may  even  be  treated  as  a  nullity  in  the  inferior  court,  and  the 
question  there  arising  will  simply  be,  was  it  a  real  judgment  or  not  ?  Per  Lord 
Brougham.  Semble,  though  such  fraudulent  decree  might,  perhaps,  be  treated  by  the 
inferior  court  indirectly  as  a  nullity,  if  the  case  shows  manifest  direct  gross  fraud,  yet 
the  relief  should  be  sought  for  in  the  house  in  the  first  instance.  Per  Lord  St  Leon- 
ards.    Shedden  v.  Patrick,  xxviii.  56. 

9.  Fraud  committed  by  solicitor —  Loss  by,  upon  whom  it  falls,  A*s  solicitor  agreed  that 
A  should  advance  to  B  a  sum  of  money  on  a  second  mortgage,  which  was  executed  by 
B,  no  money  passing.  A  repudiated  the  transaction,  but  advanced  money  on  a  trans- 
fer of  the  first  mortgage  and  a  further  charge.  The  second  mortgage  remained  with 
the  solicitor  uncancelled.  Subsequently,  the  solicitor  advised  C  to  make  an  advance 
on  a  transfer  of  the  second  mortgage.  The  money  was  paid  to  the  solicitor,  who 
handed  over  to  C  the  second  mortgage,  with  a  memorandum,  which  he  had  fraud- 
ulently induced  A  to  sign^  undertaking  to  transfer  this  mortgage.  The  solicitor  appro- 
priated the  money  to  his  own  use,  and  subsequently,  by  fraud,  induced  A  to  execute  a 
transfer  of  the  second  mortgage  to  C,  and  a  receipt  for  the  money  which  C  had  ad-  * 
vanced.  Held,  that  as  A,  by  signing  the  memorandum,  had  enabled  the  solicitor  to 
commit  the  fraud,  the  consequences  must,  as  between  A  and  C,  be  borne  by  A ;  and 
that  C  was  entitled  to  a  proportional  benefit  of  the  security  held  by  A.  Hiorns  v. 
ffoUom,  xiii.  596. 

10.  Wager  as  to  the  price  of  opium  at  a  future  sale — Bidding  by  parties  and  their 


7BAUD.  287 

tgenit.  Where  two  pardea  enter  into  a  wager  m  to  the  price  of  opium  at  a  certain 
nle,  each  knoiring  that  the  other  irould  use  means  to  influence  the  price,  it  ii  no  fiand 
on  one  partj  that  the  other,  by  bidding,  raisea  the  price ;  and  it  ia  not  an  unlawfol 
eaatpncj  to  emploj  agents  for  this  purpose.     DoolubdtuM  t.  EandoU,  iiL  39. 

11.  A  partj  haTing  a  right  to  putchaae  a  certain  quantity  of  opium  at  a  sale,  no 
fisnd  on  the  vendors  b  ctHomitted  \>y  bis  selling  that  right,  to  enaUe  the  purchaser  to 
enhance  the  price  of  opium  at  a  certain  sale.    lb. 

12.  Sidt  effected  by  fraud  of  the  huyer.  A  sale  of  goods  effected  bf  the  fraud  of  the 
bnyer,  is  not  an  absolutely  Tiud  transaction ;  but  the  seller  may  elect  to  treat  it  as 
a  contract     White  t-  Garden,  v.  379, 

13.  Fijite  repratnlation  made  without  an  intention  lo  injure.  IT  a  man  tells  an  nn- 
tnith,  knowing  it  to  be  such,  in  order  to  induce  another  to  alter  his  condition,  who 
does  accor^ngl/  alter  it,  and  thereby  sustains  damage,  the  party  malting  the  false 
statement  is  liable  in  an  action  for  deceit,  although  in  making  the  &lso  representation 
no  fraad  or  injury  was  intended  by  him.     Walion  t.  Poulton,  \u.  dSS. 

14.  Setting  atide  aneierU  deed  for  miarepretentation.  Fraudulent  representation  or 
concealment,  if  sufficiently  averred  and  proved,  is  euongh  to  set  aside  deeds  thirty-nine 
Tears  fiom  their  date.  The  allogations  in  the  pleadings,  and  the  issue  put  to  the  jury 
most  be  precise  in  their  character.  Though  time  be  no  bar  to  fraud,  it  is  to  be  con^d- 
ered  by  tiie  court  in  forming  its  judgment  Concealment,  to  be  fraudulent  and 
material,  most  be  of  something  that  the  party  is  bound  to  disclose.  A  conjectural 
estimate  of  value  u  not  a  misrepresentation.     In-ine  v.  Kirkpatrick,  iii.  17. 

15.  Marepreientation  at  to  eollaterol  mallers^-Leate.  The  owner  of  premises,  who 
grants  a  lease  of  them  for  a  term,  under  which  the  lessee  enters,  cannot  avoid  the  lease 
on  the  ground  that  it  was  obtained  by  the  fraudulent  misrepresentation  of  the  lessee, 
■a  to  a  matter  collateral  to  the  lease,  e.  g.,  that  he  was  a  respectable  man  and  intended 
to  use  the  premises  for  a  respectable  buaneas,  whereas  he  was  not  a  respectable  man, 
and  intended  at  the  time  and  did  afterwards  ose  the  premises  for  an  immoral  and 
illegal  pnrpose.     Feret  v.  Hili,  xxvi.  261. 

16.  MitUading  grantor  a»  to  hi>  interest  fn  property — Mtsreprenentalion  as  lo  euttom- 
ary  uxiy  of  remunerating  for  profeiaionai  aervicea.  A  was  aware  that  B  was  entitled  to 
property,  but  might  not  at  first  have  been  aware  that  the  interest  of  B  was  not  preca- 
lioQt,  and  impressed  B  with  the  notion  that  it  was  so ;  A,  however,  became  aware  that 
the  intereet  was  not  precarious,  yet  he  did  not  inform  B  of  that  tact,  but  on  the 
contnuy,  manifesting  mnch  concern  in  the  matter,  still  represented  that  the  interest 
was  both  precarious  and  could  not  be  recovered  without  difficulty,  delay,  and  ezpen- 
rive  litigatioa.  B,  under  such  a  state  of  circumstancea,  conveyed  one  half  of  the 
estate  to  S.,  the  latter  giving  him  an  indemnity  againat  all  coata  of  recovering  the 
propertjr,  and  representing  that  men  of  business  conducted  caaea  on  the  arrangement 
that  no  lav  expenses  were  to  be  paid  uniesa  the  proceedings  were  successful ;  but  if 
they  were,  that  law  costs  were  to  be  paid  out  of  the  money  recovered,  and  the  party 
conducting  the  proceedings  and  furnishing  the  information  was  allowed  half  what  was 
recovered  to  satisfy  him  for  the  risk  of  paying  law  expenses.  Subsequently  B  agreed 
to  sell  the  other  half  for  a  stated  sum.  On  a  bill  to  set  aside  the  conveyance  and  to 
have  the  contract  for  the  sale  of  the  second  moiety  declared  void,  it  was  held,  that  as 
B  did  not  know  his  rights  when  he  executed  the  conveyance,  nor  when  he  signed 
flie  contract  for  the  sale  of  the  second  moiety,  and  as  the  former  was  based  on  fmud 
■nd  nusrepreaentation,  and  the  latter  depended  on  the  fonner,  both  most  ful,  and 
ttey  were  set  aside.    Reynell  v.  Sprye,  xiii.  74. 

IT.  Seaent  repretenlationt,  of  wAtcA  one  leat  fdUe.  Where  a  partf  has  induced 
tBOtber  to  act  on  the  &ith  of  several  representations  made  by  him,  any  one  <^  which 
ki  been  made  fraudulently,  he  cannot  set  up  the  transaction  by  ahowing  that  every 
•Mmt  Kpreaentation  was  truly  and  honestly  made,  or  was  the  result  of  innocetit 
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18.  Inadequacy  of  price  is  eridence  of  ftttud,  but,  standing  alone,  by  no  meanf 
oonclusive  evidence.    Coekell  t.  Taylor ^  xy.  101. 

FRAUDS,  STATUTE  OP. 

L   PROMISE  TO   PAT  DEBT   OF   ANOTHER. 

n.   BALE   OF  LAND;  INTEREST   IN. 

in.   PART   PERFORMANCE;  ACCEPTANCE   OF   GOODS. 
IV.   AGREEMENT   NOT   TO   BE   PERFORMED   WITHIN   A  TEAR. 

y.   MEMORANDUM,  &C.   IN   WRITING;   SIGNING,   &C. 


I.  Promise  to  pay  Debt  of  another, 

1.  Assent  hy  surety  to  arrangement  tcUh  principal,  A  recovered  judgment  ag^nst 
B  as  surety  for  C.  It  was  afterwards  agreed  by  an  indenture  between  A  and  C  tbat 
the  debt  due  from  C  to  A  should  be  fixed  at  a  certain  sum,  without  prejudice  to  the 
security  of  the  aforesaid  judgment  Before  the  execution  of  this  indenture  this  letter 
was  written  by  A  to  be  sent  to  B  with  the  indenture :  ^*  I  hereby  consent  to  the  within 
deed  being  executed  between  the  parties  without  prejudice  to  the  rights  and  remedies 
of  the  plaintiff,  &c."  The  indenture  was  not  sent,  and  B  signed  the  letter  and  returned 
it  to  A,  without  having  seen  the  deed.  Sembiey  that  this  was  not  a  promise  to  pay  the 
debt  of  another  within  the  Statute  of  Frauds ;  but  that,  if  it  were,  there  was  a  sufficient 
memorandum  in  writing,  as  the  lettei  signed  by  the  defendant  incorporated  so  much 
of  the  deed  as  formed  the  consideration  of  his  promise.    Macrory  v.  Scottj  iL  S68. 

2.  Advances  to  third  party.  Where  one  advances  money  at  the  request  of  another, 
(and  on  his  promise  to  repay  it,)  to  pay  the  debt  of  a  third  party,  the  payment  creates 
no  debt  as  against  such  third  party  if  it  was  not  made  at  aU  on  his  credit,  and  there- 
fore the  liability  of  the  party,  on  whose  request  and  promise  it  was  made,  is  original, 
and  not  collateral;  and  his  promise  is  not  a  promise  to  "answer  for  the  debt  of 
another"  within  the  Statute  of  Frauds.    Pearce  v.  Blagrave,  xxx.  510. 

d.  Agreement  hy  agent.  An  agreement  by  a  factor  to  seU  upon  a  del  credere  commis- 
sion, is  not  within  that  section  of  the  Statute  of  Frauds  which  requires  that  promises  to 
answer  for  the  debt,  defaidt,  or  miscarriage  of  another  must  be  in  writing.  Couturier 
T.  HastiCy  xvi.  562. 

4.  Parol  variation  of  written  agreement.  An  agreement  to  guarantee  a  compontion 
to  all  the  creditors  of  a  third  person  who  should,  before  a  day  specified,  sign  a  release 
to  the  debtor  of  their  respective  claims,  being  an  agreement  to  pay  tiie  debt  of 
another,  is  within  the  4th  section  of  the  Statute  of  Frauds,  and  cannot,  in  the  absence 
of  fraud,  be  varied  by  a  subsequent  parol  agreement    Emmet  v.  Dewhurst,  viiL  83. 

« 

n.  Sale  of  Land ;  Interest  tit. 

1.  Agreement  to  pay  for  investigating  title.  Where  it  was  agreed  between  A  and  B 
that,  in  consideration  that  A  would  lend  B  a  sum  of  money  upon  the  security  of  the 
mortgage  of  certain  land,  upon  B's  making  out  a  good  tide  to  the  same,  B  should,  in 
case  he  should  change  his  mind,  or  the  loan  should  go  off  by  reason  of  a  defectiveness  of 
titie  pay  all  of  A's  expenses  in  the  matter,  and  the  loan  went  off,  the  defendant  B  not 
having  made  out  his  title,  it  was  held,  that  the  contract  <Ud  not  relate  to  any  interest 
in  land,  but  only  to  an  investigation  of  title,  and  was  not  within  the  4th  section  of  the 
Statute  of  Frauds.    Jeakes  v.  White,  xiv.  850. 

2.  Agreement  hy  tenant  to  give  possession  to  new  tenant  A  verbal  agreement  was 
made  between  the  pkdntiff  and  defendant,  that  in  consideration  of  the  plaintiff  giving 
up  to  the  defendant  possesion  of  a  house  which  the  mnner  occupied  under  an  agree- 
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mtot  from  bis  landbrd  for  a  lease,  and  of  certain  improvementB  made  by  the  plaintiff 
on  the  premifles,  the  defendant  would  pay  the  plaintiff  100/.  The  landlord  assented 
to  the  change  of  tenants.  The  plaintiff  gave  up  possession  to  the  defendant,  who  paid 
to  the  [^ntiff  a  portion  of  the  100/.  The  plaintiff  brought  a  plaint  on  the  contract 
to  recover  the  balance.  Held,  that  this  was  a  contract  concerning  an  interest  in  land, 
and  that,  as  it  was  not  in  writing,  section  4  of  the  Statute  of  Frauds  prevented  any 
action  being  maintainable  upon  it,  though  it  had  been  so  fhr  performed.  KeUey  ▼ 
Webster^x.  517. 

5.  Agreement  to  give  possession  of  premises.  An  agreement  for  the  sale  of  a  milk- 
walk,  by  which  the  plaintiff  agreed  to  let  the  defendant  into  occupation  of  premiBes 
of  wluch  the  plaintiff  was  tenant,  and  the  defendant  agreed  to  pay  the  rent,  rates, 
and  taxes,  is  a  contract  concerning  an  interest  in  land,  requiring  a  memorandum  in 
writing,  nnder  the  4th  section  of  the  Statute  of  Frauds.  Sinart  v.  Harding,  xxix. 
25i. 

4.  Interest  of  mortgagee.  Commissioners  were  empowered  by  act  of  parliament  to 
boarow  money  on  mortgage  of  lands,  or  on  bond ;  and  by  a  subsequent  act  the  bond- 
holders were  to  be  **  entitled  to  the  benefit  of"  the  mortage,  which  the  act  recited 
had  been  executed  by  the  commissioners  t<y  trustee  in  trust  for  the  bondholders. 
Eddj  that  the  obligee  of  such  bond  was  in  tne  situation  of  a  mortgagee ;  and  that  a 
contract  for  the  sale  of  the  bond  was  a  contract  for  the  sale  of  an  interest  in  land 
widim  the  4th  section  of  the  Statute  of  Frauds.     Toppin  y.  Lomas,  xxx.  427. 

6.  The  paying  of  the  deposit  money  to  an  auctioneer,  together  with  an  approval  of 
the  draft  of  an  agreement  to  purchase  and  a  verbal  agreement  to  sign  the  contract  as 
soon  as  it  has  been  prepared,  is  not  sufficient  to  answer  the  requirements  of  the  Statute 
of  Frauds ;  and  the  statute  may  be  set  up  either  by  demurrer  or  plea  to  a  bill  for 
ipecific  perfonnance  filed  by  the  vendor,  and  in  either  case  it  is  a  good  defence.  Wood 
T.  MidgUy^  xxvii.  206. 

9.  A  ^ed  a  claim  for  specific  performance  of  a  contract  by  B  C  and  D,  stating  in 
hb  daim  that  the  defendants  had,  by  an  agreement  in  writing,  contracted  to  demise  a 
hooae  to  A  for  a  certain  term,  at  a  stated  rent,  and  that  the  plaintiff  A  had  agreed  by 
parol,  at  the  same  time,  to  pay  to  the  defendants  a  premium  of  200/.  The  claim 
prayed  that  the  defendants  might  grant  a  lease,  the  plaintiff  offering  to  pay  the 
preminm  according  to  the  parol  agreement  Held,  on  appeal,  overruling  the  decision 
beknr,  that  the  Statute  of  Frauds  did  not  present  an  obstacle  to  specific  performance 
if  there  were  no  fraud.    Martin  v.  Pycrofl,  xv.  876. 

m.  Part  Performance  ;  Acceptance  of  Goods, 

1.  To  a  parol  agreement  by  a  father  to  convey  property  in  consideration  of  the 
marriage  then  contemplated  of  his  daughter,  followed  by  delivery  of  possession  to  the 
husband  after  the  marriage,  the  Statute  of  Frauds  cannot  be  set  up  as  a  defence. 
Smrcorme  v.  Pinniger^  xvii  212. 

2.  A,  a  timber-dealer,  went  with  B  to  look  at  various  lots  of  timber  in  different 
places,  and  after  viewing  aU,  made  and  signed  a  memorandum  of  such  as  A  had  agreed 
to  take.  Some  lots  were  sent  to  B,  who  remitted  money  on  account  generally.  After- 
ward B  refused  the  rest,  as  not  sound,  which  they  should  have  been  by  the  (vejhbal) 
agreement  Held^  that  the  contract  was  one  and  entire;  and,  therefore,  that  the 
statute  was  satisfied  by  payment  or  part  delivery  of  any  of  the  timber.  Biggs  t. 
Wkkmg^  zxt.  257. 

8.  Where  goods  ordered  by  parol,  were  shipped  on  board  a  general  ship,  consigned 
to  a  carrier  named  by  the  vendee,  to  forward  them,  notice  being  sent  to  the  vendee 
€f  te  shipment,  and  the  bill  of  lading  being  also  sent  to  the  carriers,  which  was  not 
ntoaed,  nor  any  step  taken  to  repudiate  the  bai^n,  until  after  news  arrived  of  the 
af  ^  Aip  and  goods,  it  was  hM^  that  there  was  no  sufficient  receipt  and  accept 
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ance  of  the  goods  to  satisfy  the  Statute  of  Frauds,  in  the  absence  of  a  written  contract, 
aiAl  that  the  vendees  were  not  liable  for  the  price  of  them.  Meredith  y.  Meighf 
xxii.  91. 

4.  The  defendant  verbally  agreed  to  purchase  of  the  plaintiff  some  cattle  then  in 
his  field.  After  the  bargain  was  concluded,  the  defendant  felt  in  his  pocket  for  his 
check-book,  in  order  to  pay  for  the  cattle,  but,  finding  he  had  not  got  it,  he  told  the 
plaintiff  to  come  to  his  house  in  the  evening  for  the  money.  It  was  agreed  that  the 
cattle  should  remain  in  the  plaintiff!s  field  for  a  few  days,  and  that  the  defendant 
should  feed  them  with  the  plaintiff's  hay,  which  was  accordingly  done.  Held^  that 
there  was  no  evidence  of  an  acceptance  of  the  cattle  to  satisfy  the  Statute  of  Frauds. 
Holmes  v.  Hoskins,  xxviii.  564. 

5.  Where  a  person  agrees  to  buy  goods  to  be  separated  from  the  bulk,  and  directs 
them  to  be  sent,  when  separated,  to  a  particular  place,  the  mere  delivery  at  that  place 
by  the  vendor  is  not  of  itself  a  sufficient  acceptance  or  receipt  within  the  Statute  of 
Frauds,  for  the  purchaser  must  have  the  opportunity  of  exercising  his  option,  after 
the  separation  has  been  made,  unless  he  has  done  some  act  to  deprive  himself  of  that 
option.    Hunt  v.  Hecht,  zx.  524. 

lY.  Agreement  not  to  he  performed  within  a  year. 

Contract  made  in  foreign  country.  An  action  cannot  be  maintained  in  this  country 
upon  a  parol  agreement,  which  is  not  to  be  performed  within  a  year,  although  made 
in  France,  and  valid  and  enforceable  there.    Leroux  v.  Brown,  xiv.  247. 

y.  Memorandum^  S^c.  in  Writing^  Signing,  Sfc, 

1.  Variance  between  bought  and  sold  notes.  Where  a  broker  omits  to  enter  and 
sigti  any  contract  in  his  book,  but  sends  bought  and  sold  notes  to  the  buyer  and  seller 
respectively,  between  which  there  is  a  material  variance,  there  is  not  such  a  note  or 
memorandum  in  writing  of  the  bargain  as  will  satisfy  the  1 7th  section  of  the  Statute 
of  Frauds.    Per  Patteson,  J.    Sivewright  v.  Archibald^  vi.  286. 

2.  Lettersy  constructive  assent  to  terms.  In  one  of  several  letters  between  the  par- 
ties to  a  parol  contract  the  terms  were  mentioned  by  the  purchaser,  and  constructively 
assented  to  by  the  vendor  in  a  subsequent  letter  referring  to  the  former  one.  Held, 
a  sufficient  memorandum  within  the  Statute  of  Frauds.    Fyson  v.  Kitton,  xxx.  374. 

8.  Letters — Variance  in  statement  of  contract  In  an  action  on  a  contract  the  plain- 
tiff put  in  a  letter  from  the 'defendant,  dated  November  20, 1852,  offering  to  supply 
them  with  coals  **  for  three  years  from  this  date  **  at  a  certain  price.  The  pladnt^s 
answer  was :  "  We  agree  to  ^e  our  coals  from  you"  (at  same  price)  *^  commencing 
October  1,  1852."  Heldj  tnat  as  the  letters  varied  in  their  terms,  there  was  no  con- 
tract in  writing.  That  the  parol  evidence,  if  it  proved  a  contract,  on  the  terms  of 
the  last  letter,  proved  a  contract  for  three  years, — required  to  be  in  writing,  under 
the  Statute  of  Frauds.  And,  that,  therefore,  the  plaintiffs  could  not  recover.  Hayworth 
V.  Barnes y  xxvi.  274. 

4.  Reference  to  letters.  Where  the  memorandum  in  writing  signed  by  the  party 
charged  is  contained  in  several  letters,  they  must  be  connected  by  written  links ;  i.  e. 
one  must  refer  expressly  to  the  other,  and  not  merely  to  the  subject  of  the  ccmtract 
Fyson  v.  Kitton,  xxx.  874. 

5.  Sufficient  signing,  A  having  agreed  to  sell  B  two  parcels  of  goods,  before  they 
were  delivered,  B  procured  from  C  a  letter  as  follows :  "  Upon  your  handing  me 
your  two  drafts  upon  B  respectively  for  200^  and  146/.  at  two  months  fix>m  this  date, 
I  undertake  to  get  them  accepted  by  B,  and  to  see  them  pud."  This  was  signed  by 
C.  The  goods  were  then  delivered,  but  B,  a  few  days  afterwards,  discovered  that  the 
goods  chai^d  146/.  should  have  been  charged  150/.  and  drew  two  biUs  accordingly 
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for  2002.  and  150/.  respectavely,  which  C  procured  B  to  accept,  and  C  then  wrote 
acroflB  the  guarantee  the  following  words :  "  I  have  received  the  two  drafts,  one  being 
for  150/.  instead  of  146/.,  there  being  an  error  in  the  invoice  of  4/.,  both  accepted  by 
B."  Under  this  the  plaintiff  signed  his  own  name.  Heldf  that  this  was  rightly 
described  as  an  undertaking  by  C  to  see  the  two  bills  of  200/.  and  150/.  respectively 
p^d  by  B,  and  that  it  was  sufficiently  signed  within  the  Statute  of  Frauds.  Bluck  y. 
Gompertz,  xiv.  845. 

€.  Forbearance  to  sue.  Mortgagees  having  offered  to  give  the  defendant,  the 
executor  of  the  mortgagor,  time  for  payment  of  the  mortgage-money,  provided  a  sum 
of  1,500/.  should  be  made  up  on  a  day  fixed,  the  defendant  wrote  them  a  letter  asking 
for  a  yearns  time,  but  saying  that  he  had  100/.,  which  he  would  pay  over,  and  that  he 
would  engage  by  the  beginning  of  April  to  have  another  100/.  ready,  and  other  sums 
afterwards.  The  mortgagees  sent  an  answer,  saying  they  considered  that  200/.  would 
be  paid  by  the  first  of  April,  but  could  not  promise  further  time  unless  the  amount 
was  made  up  to  1,500/.  The  200/.  not  having  been  paid  by  the  Ist  of  April,  an  action 
was  brought  by  the  mortgagees  against  the  defendant,  seeking  to  charge  him  per* 
sonally  on  a  promise  to  pay  that  sum,  made  in  consideration  of  forbearance  to  the  Ist 
of  ApriL  Held,  by  Jervis,  C.  J.,  Williams,  J.,  and  Talfourd,  J.,  that  there  was  no 
sufficient  promise  in  writing  to  bind  the  defendant  personally,  under  the  Statute 
of  Frauds,  the  correspondence  not  showing  any  unqualified  promise  by  the  defendant; 
by  Maule,  J.,  dissentiente,  that  the  letter  of  the  18th  of  December  was  separable  into 
two  parts,  the  first  of  which  conUuned  an  unqualified  offer  as  to  the  200/.  in  con- 
adoration  of  forbearance  till  the  1st  of  April,  which  was  accepted  in  the  letter  of  the 
3d  of  January,  and  that,  therefore,  the  Statute  of  Frauds  was  satisfied.  Hamilton  v. 
Terry,  x.  478. 

7.  Entire  contract  must  be  in  writing.  When  in  an  entire  contract,  a  part  relating 
to  a  lease  for  seven  years  was  required  by  the  Statute  of  Frauds  to  be  in  writing,  it 
was  held  that  no  part  of  it  could  be  proved  by  parol.    Forquet  v.  Moore,  xvi.  466. 

FRAUDULENT  CONVEYANCES. 

1.  Mortgage  of  settled  chattel  property  by  surviving  widow,  A  voluntary  deed  not 
actually  fraudulent,  by  which  husband  and  wife  settled  the  wife's  chattel  interest,  is 
not  avoided,  under  the  27  Eliz.  c.  4,  by  a  mortgage  made  by  the  widow  surviving  her 
husband, — commenting  on  BurreFs  Case,  6  Rep.  72.    Richards  v.  Lewis,  v.  400. 

2.  Deed  to  defeat  process  of  ecclesiastical  court.  A  deed  executed  by  a  husband, 
pending  proceedings  in  the  ecclesiastical  court,  for  the  purpose  of  preventing  the  suit, 
if  successful,  from  affecting  his  property,  declared  void,  and  all  arrears  of  alimony 
directed  to  be  paid ;  but  as  to  future  payments,  qucere.  Blenkinsopp  v.  Blenkinsopp, 
xL  57. 

3.  OmiBeyance  in  contemplation  of  marriage  without  the  knowledge  of  the  future 
kudfond,  A  deed  executed  by  S.,  in  contemplation  of  marriage,  without  the  knowl- 
edge of  the  future  husband,  by  which  S.  gave  herself  an  estate  for  life  in  certain 
leaseholds,  with  remainder  to  R.  M.,  a  son  by  a  former  marriage,  and  remainder  over 
to  an  illegitimate  son,  is  not  avoided  by  the  marriage  under  the  27  Eliz.  c.  4,  the 
husband  not  taking  .as  a  purchaser.  Qucere,  whether  the  deed  would  have  been  bad, 
if  it  had  been  found  as  a  fact  that  it  was  intended  as  a  fraud  upon  the  marital  rights 
if  the  husband.    Doe  d.  Richards  v.  Lewis,  v.  400. 

4.  Suffering  a  recovery  and  declaring  uses  to  defraud  creditors,  J.  T.  was  tenant 
for  life  ci  a  moiety  of  certain  estates,  with  remainder  to  his  wife  for  life,  with  re- 
mainder to  his  first  and  other  sons  successively  in  tail  male,  with  other  remainders 
over.  J.  C.  T.,  the  eldest  son,  and  the  father  of  the  plaintiff,  came  of  age  in  1815. 
Li  the  same  year  J.  T.,  his  wife,  and  J.  C.  T.,  joined  in  suffering  a  common  recovery, 
and  by  indentures  ci  lease  and  release  of  March,  1815,  the  said  recovery  was  declared 
to  enure  to  the  ate  of  the  said  J.  C.  T.  and  his  heirs  during  the  life  of  J.  T.,  remainder 
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to  J.  T/s  wife  for  life,  renuunder  to  J.  C.  T.  for  life,  remainder  to  his  first  and  other 
sons  in  tail  male,  with  several  other  remainders,  and  the  ultimate  remainder  to  J.  T. 
in  fee.  J.  T.  was  a  trader  subject  to  the  bankrupt  laws,  and  the  said  recovery  and 
lease  and  release  were  made  with  the  intent  on  his  part  to  defraud  his  creditors,  but 
J.  C.  T.  was  not  in  any  way  privy  to  such  intent  In  June,  1815,  J.  T.  was  duly 
declared  a  bankrupt,  and  a  conveyance  of  all  his  estate  was  made  to  the  assignees. 
On  verdict  of  a  jury,  it  was  decreed  in  chancery  that  the  recovery  and  the  deeds  of 
March,  1815,  were  fraudulent  and  void  as  against  the  creditors  of  J.  T.,  that  possession 
should  be  given  to  the  assignees,  and  that  the  deeds  should  be  delivered  up  to  be  can- 
celled, which  was  done.  In  1821,  the  assignees  sold  the  estate  to  J.  C.  T.  for  80,000/., 
and  a  recovery  was  thereupon  suffered,  and,  by  indentures  the  uses  of  such  recovery 
were  declared.  Before  1843,  J.  T.  and  his  wife  died,  and  in  April,  1849,  J.  d  T.,  for 
a  large  sum  of  money,  sold  and  conveyed  the  estate  in  question  to  the  defendant  in 
fee.  Held,  that  the  recovery  and  deeds  of  March,  1815,  were  clearly  fraudulent  and 
void  within  the  IS  £liz.  c.  5,  as  against  J.  T.'s  creditors,  and  that  no  interest  in  J.  T.*8 
estates  ever  padsed  to  J.  C.  T.  under  them;  that  18  £liz.  c.  5,  s.  4,  had  not  the  effect 
of  making  the  recovery  valid  as  respected  the  uses  declared  in  the  same  deeds  by 
J.  C.  T.  of  his  own  previous  estates  in  remidnder;  although  the  recovery  was  still  to 
be  treated  as  subsbting ;  that  the  deeds  could  not  be  considered  as  still  subsisting  and 
valid  as  to  the  uses  declared  to  J.  C.  T.  for  life,  witL  remainder  to  his  son,  the  plain- 
tiff*, in  tail  male ;  but  that  all  the  uses  thereby  declared  were  void,  and  thereupon  the 
recovery  by  construction  of  law  enured  to  the  use  of  J.  T.  for  life  and  to  J.  C.  T.  in 
fee ;  that  supposing  the  deeds  were  not  altogether  void,  and  that  J.  C.  T.  became 
tenant  for  life  under  the  uses  declared  by  them,  with  remainder  to  the  plaintiff*  in  tail 
male,  still,  as  no  consideration  for  his  suffering  the  recovery  ever  existed,  suoh  uses 
must  be  considered  voluntary ;  that  the  sale  and  conveyance  in  1849  to  the  defendant 
for  valuable  consideration  was  to  be  considered  as  making  void  the  uses  in  the 
voluntary  deed  of  the  18th  of  March,  1815,  under  the  27  £liz.  c.  4,  and  the  recovery 
as  thereupon  enuring  to  give  J.  C.  T.  a  remainder  in  fee,  after  the  death  of  J.  T.  and 
his  wife,  which  passed  to  the  defendant     TarleUm  v.  lAddeU,  vii.  860. 

5.  Proviso  in  an  assignment  for  the  benefit  of  creditors  for  the  employment  of  debtor 
by  trustees.  An  assignment  by  a  debtor  of  all  his  estate  and  effects  to  a  trustee,  upon 
trust  for  sale  for  the  benefit  of  creditors,  contained  a  proviso  enabling  the  trustee  to 
employ  the  debtor,  or  any  other  person,  in  winding  up  the  affairs  of  the  debtor,  ao(d 
in  collecting  and  getting  in  his  estate  and  effects,  and  in  carrying  on  his  trade,  if 
thought  expedient  by  the  trustee,  and  to  allow  the  person  so  employed,  out  of  the 
trust  estate,  such  sum  as  the  trustees  should  deem  proper,  is  not  a  void  deed,  inasmuch 
as  the  carrying  on  the  trade  is  only  ancillary  to  winding  up  the  affairs  of  the 
debtor.    Janes  y.Whitbread,y,AZ\. 

6.  Deed  of  arrangement  between  debtor  and  creditor  with  power  of  revocation.  A 
deed  of  arrangement  between  a  debtor  and  one  of  his  creditors,  conveying  all  the 
property  of  the  debtor  to  the  creditor,  and  which  deed  the  debtor  has  power  to  revoke 
and  alter  at  any  time,  and  att6mpts  to  use  as  a  shield  to  protect  himself  agiunst  the 
claims  of  his  other  creditors,  is  fraudulent  and  void  against  creditors  whose  interests 
are  affected  by  the  deed,  notwithstanding  the  deed  upon  the  face  of  it  purports  to  be 
for  the  benefit  of  all  the  creditors.  Such  a  deed  is,  in  truth,  a  deed  for  the  benefit  of 
the  debtor ;  and  if  a  creditor  accepts  it,  he  takes  it  not  for  his  own  benefit,  but  for  the 
purpose  of  carrying  out  the  views  and  objects  of  the  debtor,  in  fraud  of  the  other 
creditors.     Smith  v.  Hurst,  xv.  520. 

'  7.  Conveyance  for  splitting  votes.  The  statutes  7  &  8  Will.  HI.  c.  25,  and  10  Anne, 
c.  23,  are  to  be  construed  only  an  affecting  the  parliamentary  law ;  the  7  &  8  Will.  III. 
c.  25,  invalidated  fraudulent  conveyances  entered  into  for  splitting  votes  only  so  far 
M  to  prevent  the  grantee  from  having  a  vote,  and  did  not  prevent  the  estate  from 
passing ;  and  the  10  Anne,  c.  28,  assuming  that  an  estaSte  passed  under  conveyancesy 
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avoided  by  the  statute  7  &  8  Will.  IIL  c.  25,  so  far  as  the  right  to  vote  was  con- 
cerned, made  such  conveyances  free  and  absolute,  notwithstanding  secret  trusts  and 
conditions  of  defeasance,  only  preventing  the  grantor  from  voting,  under  a  penalty. 
PkUpotts  V.  Philpotts,  i.  389. 

8.  Voluntdury  conveyance  and  a  subsequent  devise  by  grantor — Sale  by  grantee.  The 
Stat  27  £liz.  c.  4,  does  not  apply  to  the  case  of  a  purchase  for  valuable  consideration 
from  the  heir  or  devisee  of  one  who  has  made  a  voluntary  conveyance  of  the  same 
property  in  his  lifetime.    Newman  v.  Rusham^  ix.  410. 

9.  The  principle  upon  which  voluntary  conveyances  have  been  held  fraudulent  and 
void  as  against  subsequent  purchasers  for  value  is,  that  by  the  sale  the  vendor  so 
entirely  repudiates  the  former  conveyance  as  that,  against  himself  and  the  purchaser 
for  value,  it  shall  be  conclusively  taken  that  the  intention  to  sell  existed  when  he  made 
the  voluntary  conveyance,  and  that  it  was  made  in  order  to  defeat  the  subsequent 
porchaaer.  When  the  same  person  executes  the  voluntary  conveyance,  and  after- 
wards sells  and  conveys  the  property,  this  principle  applies ;  but  secus  where  the  seller 
18  a  different  person  from  him  who  executed  the  voluntary  conveyance,  for  the  acts  of 
one  man  cannot  show  the  mind  and  intention  of  another.    lb. 

10.  A,  being  seised  in  fee  of  certain  property  in  1883,  executed  a  voluntary  convey- 
ance to  the  lessor  of  the  plaintiflT  in  fee,  and  died  in  1844,  having  in  the  same  year 
devised  the  property  to  B.  In  1847,  B  sold  and  conveyed  the  property  to  the  defend- 
ant for  100/.  Ueldy  that  the  conveyance  to  the  lessor  of  the  plaintiff  was  not  fraudulent 
and  void  as  against  the  defendant    lb. 

11.  Conveyance  to  trustees  by  way  of  voluntary  settlement  upon  the  owner  of  the 
equitable  fee  and  his  family — Subsequent  conveyance  by  such  owner  of  "  all  his  estate" 
to  a  creditor — Assignment  of  chattels.  By  indenture  of  25th  March,  1850,  reciting 
that  A  had  contractedifor  the  purchase  of  the  B  estate,  that  estate  was  conveyed,  by 
A*8  direction,  to  trustees  for  sale,  the  sales  moneys  to  be  held  upon  trusts  of  indenture 
of  even  date,  being  a  voluntary  settlement  for  the  benefit  of  A,  and  his  wife  and 
ftmily.  By  the  same  indenture  of  even  date,  A  assigned  certain  plate  and  furniture 
in  the  house  at  B  to  the  same  trustees,  upon  the  same  trusts.  The  trustees  consented 
to  act  as  trustees  of  the  settlement  of  the  realty ;  but  it  did  not  appear  that  they 
had  ever  seen  the  deeds,  or  executed  them,  or  been  informed  of  the  particular  con- 
tents, nor  been  communicated  with  as  to  the  settlement  of  chattels,  nor  was  any 
delivery  made  thereo£  In  1851,  A  being  indebted  to  C  in  a  large  sum,  by  indenture 
of  November  29  of  that  year,  reciting  that  fact,  conveyed  *^  all  his  real  and  personal 
estate"  to  C,  to  sell  and  pay  his  own  debt,  and  then  to  pay  the  surplus  to  A,  his 
executors,  administrators,  and  assigns.  C  took  immediate  possession  of  the  house  at 
B,  and  of  all  the  furniture  and  effects  therein,  which  were  substantially  the  same  as 
those  assigned  by  the  indenture  of  March  25,  1850.  A  was,  from  a  period  anterior  to 
1850,  down  to  his  decease  in  December,  1851,  practically  insolvent  Held,  1.  that  the 
transaction  of  1850  was  clearly  void  as  against  the  general  creditors  of  A ;  2.  that  it  was 
void  as  against  C,  claiming  under  the  indenture  of  29th  November,  1851,  as  a  purchaser 
for  valuable  consideration,  and  without  notice,  within  the  stat  27  Eliz.  c.  4 ;  3.  that  the 
fact  of  the  land  having  never  been  conveyed  to  A  at  all  made  no  difference,  the  recital 
being  that  h||  contracted  for  the  purchase,  he  was  the  equitable  owner,  and  his  equita- 
ble fee,  therefore,  would  pass  to  C ;  4.  that  the  general  description  in  the  indenture  of 
November  19, 1851,  **all  my  real  estate,**  would  sufficiently  include  this  equitable  fee, 
and  satisfy  the  words  of  27  Eliz.  as  to  a  subsequent  sale  of  the  ^*  same  estate ; ''  5.  that 
C  could  establish  no  good  claim  to  the  personal  estate  under  the  combined  effect  of 
13  Eliz.  C.-5,  and  the  indenture  of  29th  November,  1851,  but  only  make  good  his  title 
to  a  right  of  action ;  and  6,  that  C,  having  taken  possession  of  the  personal  effects, 
and  the  assignees,  under  the  indenture  of  1850,  not  having  done  so,  made  no 
difference.     Stone  v.  Van  Heythuysen,  xxiii.  491. 

12.  FamUy  settlement.    The  heiress-at-law  of  a  supposed  intestate  and  her  husband, 

25* 


294       FRAUDULENT  CONVBTANCBS — ^FREIGHT — ^FRIENDLY   SOCIETY. 

and  her  illegitimate  son,  who  had  expected  a  devise  from  the  deceased,  for  the  pni^ 
pose  of  avoiding  differences  between  them,  and  amicably  settling  their  claims  touching 
the  estate,  settled  their  interests  in  trust  for  ^emselves  and  certain  children  of  the 
heiress  and  her  husband.  Held,  to  be  a  valid  family  settlement,  and  not  voluntary 
or  void  under  the  statute  of  £liz.  c.  4,  as  against  subsequent  mortgagees  (without 
notice)  and  others  claiming  under  the  heiress  and  her  husband.  Heap  v.  Tonge,,  vii. 
189. 

IS.  Deed  decUiring  trusts.  A,  largely  in  debt,  made  a  voluntary  conveyance  to 
trustees  for  the  benefit  of  his  wife,  vesting  in  himself,  wife,  and  her  father  a  power  of 
sale  which  was  afterwards  executed.  Still  later  the  purchase-money  was  invested  in 
the  name  of  the  trustees  and  a  deed  executed,  declaring  the  trusts  in  due  fonn  in 
accordance  with  the  previous  settlement  Soon  after,  the  plaintiff,  a  judgment  cred- 
itor, sued  out  a  writ  of  outlawry  against  A,  and  subsequently  instituted  a  suit  to  set 
aside  the  deed  declaring  the  trusts,  but  not  attempting  to  disturb  the  previous  deed. 
Subsequently  to  the  institution  of  the  suit  A  was  made  inscJvent.  Heldj  that  the  deed 
declaring  the  trusts  was  fraudulent,  and  that  the  suit  was  in  the  right  form,  and  the 
objection  of  the  outlawry  was  not  valid,  the  settlement  being  valid  against  A.  Held^ 
also,  that  the  insolvency  having  occurred  subsequently  to  the  filing  of  the  bill,  the 
jurisdiction  was  in  the  court  of  equity.    Goldsmith  v.  Russelly  xxxi.  603. 

14.  See,  also,  In  re  Magavaietfs  Trusty  vii.  268. 

FREIGHT. 
See  Ships  and  Shifpino. 


FRIENDLY  SOCIETY. 

1.  Partners  doing  business  for  individual  henefit.  When  several  persons,  being 
partners  or  shareholders,  have  subscribed  money,  and  carry  on  business  substantially 
for  the  benefit  of  the  individual  members  among  themselves,  and  not  for  the  l)enefit 
of  the  society  as  such,  that  is  not  a  partnership  or  company  established  "  for  any  pur- 
pose of  profit"  within  the  meaning  of  sect  2  c^stat  7  &  8  Vict  c.  110,  so  as  to  require 
registration.    Bear  v.  Bromley,  xi.  414. 

2.  Money  being  paid  to  bankers  does  not  constitute  them  officers.  Money  which,  by 
the  rules  of  a  friendly  society,  ought  to  have  been  deposited  with  a  treasurer  appointed 
by  the  society,  was  paid  directly  to  the  bankers  of  the  society.  Held,  that  the  l>ank- 
ers  were  not  officers  within  tiie  167th  section.    Ex  parte  Orford,  xiii.  540. 

S.  Treasurer,  The  treasurer  is  not  a  person  ^*  appdnted  to  or  employed  in  any 
office  of  any  society  established  under  any  of  the  acts  relating  to  friendly  societies." 
Ex  parte  Bailey,  xxvii.  190. 

4.  Friendly  society's  act,  10  Geo,  IV,  c.  56 — Practice.  A  petition  cannot  be  pre- 
sented under  this  act,  for  the  purpose  of  appdnting  a  person  to  asagn,  in  the  name  of 
a  trustee,  property  belonging  to  a  friendly  society  which  has  been  dissolved.  In  re 
Eclipse  Mutual  Benefit  Association^  xxiii.  S09. 

5.  Notice  of  meeting.  The  members  of  a  friendly  society  having  signedfi  requisition 
for  convening  a  general  meeting,  it  was  held,  (Erle,  J.,  dissentiente,)  that  the  signature 
of  "the  secretary,  &c.,  of  such  society,"  required  by  10  Geo,  IV.  c.  56,  s.  9,  was  merely 
a  formal  act,  and  that  one  of  such  officers  was  l)ound  to  sign  the  public  notice  neces- 
sary to  convene  the  meeting.  Regina  v.  Aldham  and  United  Parishes  Insurance 
Society,  viii.  368.     See  also  Regina  v.  Aldham,  vi.  865. 

6.  Notice  of  meeting — Altering  Rules  of  society.  The  meml)ers  of  a  benefit  society 
whose  rules  have  been  duly  confirmed  according  to  the  stat  10  Geo.  IV.  c.  56,  have 
no  right  to  compel  the  secretary  or  other  chief  officer  of  the  society  to  sign  a  notice 
porauant  to  sect  9,  to  convene  a  general  meeting  for  considering  the  question  of  alter- 
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lug  the  rules  of  the  society,  such  officers  having  a  discretionary  power  to  give  oar 
withhold  their  signatures  to  any  such  notice.    Regma  v.  Bannatyne,  iv.  188. 

7.  ResporuibilUy  of  treasurer.  The  Friendly  Societies  Act,  10  Geo.  IV.  c.  66, 
ta.  20,  22,  has  not  the  effect  of  increasing  the  responsibility  of  a  treasurer  of  such  a 
Bociety  beyond  that  of  a  bailee,  in  respect  of  the  loss  of  money  immediately  ailer  its 
receipt     Walker  v.  The  British  Guaranty  Association^  xi.  875. 

8.  Rules  of  society — Jurisdiction  of  justices — Arbitration,  Under  the  Friendly  So- 
cieties Act,  justices  have  no  jurisdiction  to  decide  disputes  between  a  society  and  its 
members,  if  the  rules  provide  for  the  sofctlement  of  such  disputes  by  arbitration,  unless 
the  arbitrators  n^lect  or  refuse  to  make  an  award ;  and  an  erroneous  decision  by 
arbitrators  duly  appointed  cannot  be  treated  as  a  nullity,  so  as  to  give  the  magistrates 
jurisdiction  to  hear.    Ex  parte  Long^  xxix.  194. 

9.  Where  the  rules  required  that  a  member  should  bo  summoned  before  expulsion, 
and  the  affidavits  stated  that  the  complainant  had  been  expelled  without  any  sum- 
mons, it  was  held^  that  this  was  no  ground  for  an  application  to  justices,  afler  an  award 
made  by  arbitrators  who  had  heard  and  decided  upon  the  objection.    Ih. 

10.  By  the  d2d  rule  of  a  friendly  society,  established  in  1886,  it  was  provided  that 
if  any  dispute  should  arise  between  any  officers  of  the  society,  or  between  any  other 
members  and  any  officer,  it  should  first  be  referred  to  the  committee,  and  if  their  de- 
cinon  should  not  be  satisfactory,  then  to  arbitrators,  pursuant  to  the  10  Geo.  lY. 
c  56,  8.  27.  In  1889,  a  reserved  fund,  consisting  of  subscriptions,  was*  established, 
and  was  regulated  by  a  new  rule,  called  the  88th  rule,  which  provided  that  every  dis- 
pute should  be  referred  to  arbitration  in  the  manner  provided  by  the  rule  of  the 
society.  In  1850,  this  rule  was  expunged.  The  Friendly  Societies  Act,  18  &  14  Vict. 
c.  115,18.  22,  enacts  that  if  any  dispute  shall  arise  between  the  members  or  person 
claiming  under  or  on  account  of  any  member  of  any  society  established  under  this  act 
and  the  trustees,  &c.,  or  committee,  it  shall  be  settled  as  the  rules  of  the  society  shall 
direct ;  but  if  the  dispute  be  such  that,  for  the  settlement  df  it,  recourse  must  be  had 
to  a  court  of  equity,  it  may  be  referred  to  the  judge  of  the  county  court  An  action 
having  been  brought  in  the  county  court  by  the  committee  oi  the  society  against  the 
trustees  ^  recover  the  amount  A  the  reserved  fund,  it  was  held^  that  this  was  a  dis- 
pute proidded  for  by  the  27th  section  of  the  18  &  14  Vict  c.  115,  and  that  it  might  be 
referred  to  arbitration  under  the  8 2d  rule  of  the  society;  that  it  was  not  a  dispute 
requiring  to  be  settled  by  a  court  of  equity ;  that  the  county  court,  therefore,  had  no 
jurisdiction,  and  a  writ  of  prohibition  ought  to  be  awarded.  Grinham  v.  Card^  xiv. 
396. 

11.  New  rules — Barrister*s  certificate — Treasurer.  A  new  set  of  rules  passed  by  a 
friendly  society,  at  a  meeting  not  duly  summoned,  were  held  valid,  as  having  received 
the  bwrrister's  certificate,  under  4  &  5  Will.  IV.  c.  40,  s.  4,  Erie,  J.,  dissent.  These 
rules  provided  that  three  trustees  should  be  appointed,  of  whom  one  should  be  treas- 
urer. A  fourth  person  was  in  fact  made  treasurer,  and  the  trustees  sued  the  old 
treasurer  for  money  in  his  hands.  Held,  that  the  plaintiffs  had  no  right  to  maintain 
the  action,  as  the  |^ew  rules  had  not  been  pursued ;  and  the  treasurer  was  to  hold  the 
money  untQ  it  was  invested.    Dcwhurst  v.  Clarkson,  xxv.  191. 

12.  Dissolution  of  society.  Under  the  26th  section  of  the  10  Geo.  IV.  c.  56,  a 
fiiendly  society  may  be  dissolved  with  the  consent,  in  writing,  of  five  sixths  in  value 
of  the  members,  ¥rithout  convening  a  general  meeting  as  required  by  the  9th  section 
iar  the  alteration  or  repeal  of  any  of  the  rules.  In  re  Eclipse  Mutual  Benefit  Asso* 
oiofioii,  xxiii.  308. 

GAMING. 

1.  BUI  of  exchange  given  for  bet  on  horserace.  A  and  B  jointiy  made  bets  ynth 
third  persons  on  a  hoarserace.  B  received  the  money,  and  gave  A  a  bill  accepted  by 
C»  (who  was  no  party  to  the  betting,}  for  his  share.    Held,  that  A  was  not  precluded 
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by  the  8  &  9  Vict  c.  109,  s.  18,  from  suing  C  upon  the  bill;  and  semble,  that  that 
statute  does  not  render  betting  on  a  horserace  illegal.    Johnson  v.  Lansley,  xxii.  468. 

2.  Action  on  check  given  to  pay  loss  at  billiards.  Declaration  on  a  banker's  check, 
Tnth  a  count  upon  ^account  stated.  Plea,  that  the  account  and  check  were  for  the 
same  sum,  won  by.plaintiff  of  defendant,  at  billiards.  Held,  a  good  defence,  under 
Stat  5  &  6  Will.  IV.  c.  41,  8.  1.    Parsons  v.  Alexander,  xxx.  299. 

8.  The  8  &  9  Vict  c.  109,  s.  18,  applies  to  billiards,  though  a  lawful  game;  and  the 
proviso  does  not  extend  to  money  won  by  one  of  the  players  from  the.  other.    lb, 

4.  Actiqn  by  stock  broker — 8  (f  9  Vict,  c.  109 — Stock-Jobbing  Act,  To  an  action  for 
work  done,  commission,  and  money  paid,  the  defendant  pleaded  that  the  plaintiff  was 
a  stock-broker,  and  as  such  made  contracts  for  the  defendant  by  way  of  gaming,  con- 
trary to  the  8  &  9  Vict  c.  109,  respecting  the  future  market  price  of  public  and  other 
stock,  &c. ;  that  tlie  work  done  was  in  making  the  contracts ;  that  the  commission  was 
claimed  in  respect  of  the  same,  and  that  the  money  was  paid  in  discharging  the  differ- 
ences. Held,  first,  that  the  plea  was  no  defence  under  the  8  &  9  Vict  c.  109,  s.  18; 
secondly,  that  it  was  no  defence  under  the  Stock-Jobbing  Act,  7  Geo.  11.  c.  8,  as  it 
did  not  show  that  each  contract  related  to  the  sale  of  public  stock.  Quare,  per  Jer- 
vis,  C.  J.,  whether  the  plea  raised  the  defence  under  the  latter  act  Knight  t.  Fitch^ 
xxix.  816. 

5.  Action  for  money  paid — Claims  under  toagering  contracts.  To  an  action  for 
money  pud  by  the  plsuntiff  for  the  defendant's  use  at  his  request,  it  is  no  answer  that 
the  money  was  paid  in  discharge  of  claims  against  the  defendant  under  wagering 
contracts,  void  by  the  statute  8  &  9  Vict.  c.  109,  s.  18.  Knight  v.  Cambers^  xxix. 
814. 

6.  Repudiating  wager — Recovery  of  deposit  from  stakeholder,  A  party  who  repu- 
diates a  wager  before  the  result  of  it  is  ascertiuned,  is  not  precluded  from  recovering 
his  deposit  from  the  stakeholder  by  the  8  &  9  Vict  c.  109,  s.  18,  which  avoids  contracts 
by  way  of  gaming,  or  wagering,  and  prohibits  the  maintenance  of  actions  for  money 
deposited  in  the  hands  of  a  stakeholder.    Martin  v.  Hewson,  xxix.  424. 

7.  Contract  for  sale  and  purchase  of  railway  sh(ures — "  Differences,'*  A  colorable 
contract  for  the  sale  and  purchase  of  railway  sharOf  where  neither  party  intends  to 
deliver  or  to  accept  the  shares,  but  merely  to  pay  "  differences"  according  to  the  rise 
or  fall  of  the  market — ^is  gaming  within  the  8  &  9  Vict  c.  109,  s.  18.  Grizewood  v. 
Blane,  xx.  290. 

8.  Dominoes — Bowling — Cockfighdng,  The  game  of  dominoes  is  not  itself  unlawful, 
and  playing  thereat  does  not  necessarily  amount  to  ^*  gaming,"  within  the  meaning  of 
9  Geo.  IV.  c.  61,  prohibiting  unlawful  games  in  public  houses.  Regina  v.  Ashton,  xvL 
846.    And  see  note  to  same  case  as  to  **  bowling  **  and  **  cockfighdng." 

9.  Statutes  restricting  suits  on  wagers.  Statutes  restrictive  of  suits  on  wagers  are 
prospective  only,  and  do  not  affect  transactions  which  took  place  before  the  passing 
of  the  act    Doolubdass  v.  RamloU,  iii.  89. 

GARNISHMENT. 

1.  After  garnishee  proceedings  in  the  Lord  Afayor^s  court,  and  payment  of  judgment^ 
the  garnishee  cannot  be  called  on  to  pay  a  second  time — Debt  on  bond.  Plea,  setting 
out  the  proceedings  in  foreign  attachment  against  plaintiff  in  the  Lord  Mayor's  court, 
and  alleging  a  judgment  and  execution  against  defendant  as  garnishee,  and  that  the 
sum  so  attached  and  taken  in  execution  by  virtue  of  such  judgment,  was  the  same 
sum,  the  non-payment  whereof  plaintiff,  in  his  declaration,  alleged  as  a  breach  of  the 
condition  of  the  bond.  Replication,  first,  that  the  debt  sued  for  in  the  Lord  Mayor's 
court,  did  not  arise  within  the  jurisdiction  of  that  court,  aftd  that  plaintiff  had  no 
notice  of  the  proceedings  there ;  secondly,  that,  within  the  knowledge  of  defendant, 
before  the  suit  was  instituted  in  the  Lord  Mayor^s  court,  the  bond  declared  upon  had 
been  assigned  by  plaintiff  for  valuable  consideration ;  that  pkuntiff  only  held  it  as 
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trustee  for  the  assignee ;  that  defendant  allowed  the  judgment  tb  pass  in  the  said  court, 
without  setting  up  this  matter  as  a  defence ;  that  this  action  was  brought  for  the  bene- 
fit of  the  assignee ;  and  that  the  custom  of  foreign  attachment  did  not  apply  to  or 
include  debts,  the  beneficial  interest  in  which  had  become  vested  in  a  person  other 
than  the  defendant  sued  in  the  said  court,  whereof  the  garnishee  had  notice ;  and  that 
debts,  the  beneficial  interest  in  which  had  become  vested  in  a  person  other  than  the 
defendant  sued  in  the  said  court,  whereof  the  garnishee  had  notice,  were  not  attach- 
able under  the  said  custom.  Ileldy  upon  demurrer,  first,  that  the  garnishee,  after  a 
regular  judgment  and  execution  against  him,  having  paid  the  debt,  could  not  be 
compell^  to  pay  it  a  second  time,  on  proof,  in  this  suit,  that  the  debt  did  not  arise 
within  the  -jurisdiction  of  the  Lord  Mayor's  court ;  and  therefore  that  the  first  rcpli- 
catioa  was  no  answer  to  the  plea.  Secondly,  that  upon  demurrer,  the  custom  tn^ist 
be  taken  to  be  qualified  as  stated  in  the  second  replication,  and  that  such  qualification 
was  just  and  reasonable ;  and  therefore  that  replication  was  a  good  answer  to  the 
plea,  the  plaintifiT  being  entitled  to  sue  upon  the  bond  as  trustee.  Westoby  y.  Day, 
xxiL  261. 

2.  Wkai  constitutes  a  "  debt "  under  Common-law  Procedure  Act  At  D.'s  request 
C*  brought  an  action,  as  nominal  plaintifi*,  against  J.,  D.  giving  C.  a  bond  to  pay  J. 
such  costs  as  C.  should  be  liable  to  in  case  he  should  be  nonsuited,  and  to  permit  C. 
to  apply  any  of  D.'s  money  that  might  come  into  his  hands  to  the  costs  of  suit  or  to 
any  liability  therefrom.  C.  was  nonsuited,  costs  being  given  to  J.  Held,  that  the 
bond  did  not  constitute  a  '*debt"  from  D.  to  C.  within  the  61st  and  64th  sections  of 
the  Coomion-law  Procedure  Act,  1854,  and  that  the  alleged  debt  in  the  hands  of  D. 
ooold  not  be  attached  by  J.    Johnson  v.  Diamond,  xxx.  579. 

9.  An  executor  of  a  judgment  creditor  who  has  not  revived  the  judgment,  or 
entered  a  suggestion  upon  the  rdl  in  pursuance  of  sect  129  of  stat  15  &  16  Vict. 
c  76,  is  not  a  ^  creditor  who  has  obtained  judgment"  within  sect  60  of  the  Common- 
law  Procedure  Act,  1854,  (17  &  18  Vict  c.  125,)  and  therefore  is  not  entitled  to  an 
order  for  attachment  of  a  debt  due  to  the  judgment  debtor  under  sect.  61.  Baynard 
y.  SmmonSy  xxx.  290. 

GIFT. 

1.  Incomplete  gift  of  house — Injunction.  G.  P.  executed  a  document  attested  by 
two  witnesses,  giving  to  E.  P.,  his  Wife,  a  house.  G.  P.  afterwards  died,  intestate,  and 
his  beire8s-at4aw  brought  an  action  of  ejectment  against  E.  P.  and  obtained  a  verdict ; 
upon  which  E.  P.  filed  this  bill.  Upon  a  motion  to  dissolve  an  injunction,  it  was  held, 
thai  the  gift  was  incomplete ;  that  the  relationship  of  trustee  and  cestui  que  trust  was 
not  created ;  that  this  court  would  not  assist  either  party,  but  leave  them  as  it  found 
them ;  and  that  the  injunction  must  be  dissolved.     Price  v.  Price,  viii.  271. 

2.  Transfer  of  stock  to  save  legacy  duty — Survivorship,  F.  D.  transferred  a  sum  of 
stock  into  her  own  name  and  that  of  her  sister,  saying  that  she  did  it  for  the  purpose 
of  saving  the  legacy  duty ;  and  the  dividends  were  received  by  her  sister,  and  trans- 
mitted to  F.  D.  Held,  that  at  the  death  of  F.  D.  her  sister  became  absolutely  entitled 
to  the  stock  for  her  own  benefit     Deacon  v.  Colquhoun,  xxiii.  530. 

8.  By  iUiteraie  person,  of  all  his  estate — Burden  of  proof  Where  an  illiterate  per- 
too,  who  can  neither  read  nor  write,  signs  an  instrument  purporting  to  grant,  in  Con- 
adenUion  of  good  ^11,  all  his  estate,  real  and  personal,  to  his  wife  as  her  sole  and 
abaolnte  property,  it  is  incumbent  on  the  wife,  who  tries  to  enforce  this  writing  against 
the  heir  after  her  husband's  death,  to  show  that  the  grantor  well  understood  the  nature 
of  the  instrument ;  and  if  it  appears  that  no  one  was  present  at  its  execution  capable 
to  e]q>1ain  its  meaning,  after  it  was  read  to  him,  it  will  not  be  set  up  in  equity.  Price 
T.  Pricey  xiL  144. 
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GUARANTY. 

1.  In  writing,  construction  of—Sufficiency  of  consideration — Parol  evidence  to  ex- 
plain, A  declaration  in  assumpsit,  afler  alleging  that  A.  L.  had  requested  the  plaintiff 
to  sell  him  goods  upon  credit,  and  that  the  plaintiff  had  agreed  to  do  so,  provided  the 
defendant  would  guarantee  the  price  of  the  said  goods,  further  stated,  that  before  the 
Kud  A.  L.  was  indebted  to  the  plaintiff  for  any  goods  or  chattels,  and  at  a  time  when 
no  money  was  due  to  the  plaintiff  from  A.  L.,  the  defendant  signed  the  following 
guaranty :  ^*  I  hereby  guarantee  the  payment  of  any  sum  or  sums  of  money  due  to 
you  from  Mr.  Andrew  Little,  of  Richmond,  the  amount  not  to  exceed  at  any  time  the 
sum  of  100/."  The  declaration  then  alleged  the  subsequent  sale  and  delivery  to  A.  L. 
of  diyers  goods  and  chattels  upon  credit  to  the  amount  of  100/.  &c.  Held,  upon  de- 
murrer, that  a  future  supply  of  goods  sufficiently  appeared,  from  the  terms  of  the  guar- 
anty itself,  to  be  the  consideration  of  the  defendant's  promise ;  and  that,  at  all  events, 
supposing  the  terms  of  the  guaranty  to  apply  equally  to  a  past  as  to  a  future  considr 
eration,  evidence  of  the  circumstances  of  the  parties  at  the  dme  when  the  guaranty  was 
made,  was  admissible  to  explain  its  meaning ;  and  that  they,  as  appeared  from  the  decla- 
ration, showed  that  a  future  consideration  was  meant    Bainbridge  v.  Wade,  i.  236. 

2.  Consideration  sufficiently  appearing  on  face  of  By  a  written  agreement,  T. 
bound  himself  to  hire  of  plaintiff  a  house,  paying  a  certain  rent  The  defendant 
thereby  agreed  to  see  the  rent  paid  by  T.  or  pay  it  himself.  Held,  on  demurrer,  that 
the  consideration  for  the  defendant's  promise  was  the  letting  the  house,  and  that  it 
sufficiently  appeared  on  the  &ce  of  the  agreement     Cahallero  v.  Slater,  xxv.  285. 

S.  The  purchaser  at  an  auction  being  unable  to  complete,  and  being  pressed,  his 
solicitor  wrote  to  the  vendor's  solicitor  that  to  save  the  purchaser's  credit  he  would 
undertake  to  settle  the  purchase  in  two  months,  if  that  would  be  satisfactory  to  the 
vendor.  A  reply  was  sent  accepting  the  offer.  Held,  that  upon  the  &ce  of  the  letter 
there  was  a  sufficient  statement  of  the  consideration,  the  offer  being  conditional,  and 
the  acceptance  of  it  tying  up  the  plaintiff's  hands  for  the  extended  period  of  two 
months.      Powers  v.  Fowler,  xxx.  225. 

4.  Plaintiffs  wrote  to  defendant :  "  We  are  doing  business  with  B.,  and  require  a 
guaranty  to  200/.,  and  they  refer  us  to  you."  Defendant  wrote  in  answer :  "  I  have 
no  objection  to  become  security  for  B.,  and  subjoin  a  memorandum  to  that  effect" 
The  memorandum  was :  **  I  hereby  engage  to  guarantee  to  Messrs.  Colbourn,  iron  mas- 
ters, 200/.  for  iron  received  from  them  from  B.  as  annexed."  Held,  that  these  docu- 
ments were  to  be  read  together,  and  that  the  words,  *^  we  are  doing  business,"  taken 
with  the  rest,  showed  that  the  consideration  for  the  defendant's  undertaking  was  that 
the  plaintiffs  should  continue  to  supply  B.  with  goods ;  and  that  there  was,  therefore, 
a  good  consideration.     Colbourn  v.  Dawson,  iv.  878. 

GUARDIAN  AND  WARD. 

1.  Practice  in  appointment  of  guardian,  A  guardian  may,  under  special  circum- 
stances, be  appointed  for  an  infant  without  his  appearance  in  court  and  without 
commission.    Benison  v.  Worsley,  xv.  817. 

2.  Inquiries  before  appointment.  The  court  will  not  appoint  a  mother  to  be  the 
guardian  of  her  children  without  having  some  information  as  to  the  family  of  the 
father.    In  re  Cook,  vi.  47. 

8.  Appointment  of  guardian  to  infants — Mother  residing  in  England.  Two  infants 
having  been  sent  to  England  for  their  education,  by  their  father,  who  was  resident  in 
India,  the  court  appointed  a  guardian  of  the  children,  to  act  for  the  father  during  lus 
absence  abroad,  notwithstanding  that  their  mother  was  residing  in  this  country.  In  re 
Thomas,  xxi.  524. 

4.  English  guardian  to  infant  residing  with  his  mother  in  America,  The  court  re- 
fbsed  to  appoint  an  English  guardian  to  an  infiint  residing  with  his  mother  in  America^ 
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^thout  associating  the  mother  in  the  guardianship,  or  to  order  the  payment  of  an 
annual  sum  to  the  English  guardian,  until  a  communication  had  first  been  made  with 
the  mother  on  the  subject    Lockwood  y.  Fenton^  zvii.  90. 

5.  Appointment  of  uncle  and  aunt.  Uncle  and  aunt  appointed  guardians  of  the 
person  of  an  infant,  on  petition,  without  suit  or  reference,  no  allowance  being  asked. 
In  re  Nealey  xix.  284. 

6.  Matrimonial  suit  hy  guardian — Duties  and  liabilities  of  guardian.  The  guardian 
of  a  minor,  a  married  woman,  in  a  matrimonial  suit,  is  bound  to  exercise  due  caution 
before  instituting  proceedings  against  the  husband,  and  is  not  exempt  from  liability  to 
condemnation  in  costs  if  the  suit  proves  a  mere  fishing  suit  But  the  wife,  on  coming 
of  age  and  adopting  such  suit,  will  not  be  condemned  in  the  costs  incurred  by  her. 
Brown  v.  Broum,  v.  567. 

7.  Jurisdiction  of  Lord  Chancellor  as  to  infant  ward  going  out  of  England,  Although 
the  court  will,  under  special  circumstances,  allow  an  infant  ward  to  go  out  of  the  juris- 
diction, yet  it  will  not  compel  the  removal  of  an  infimt  ward  out  of  the  jurisdiction. 
Dawson  y.  Jay,  xxvii.  451. 

8.  An  infimt,  being  a  British  subject  and  also  an  American  citizen,  and  having  lost 
both  parents,  was  brought  over  to  England  from  the  United  States,  where  her  property 
was  situated,  by  a  paternal  aunt  with  whom  she  resided ;  an  application  was  then  made 
by  a  maternal  aunt,  who  had  been  appointed  her  guardian  by  the  court  in  America,  to 
have  the  custody  of  the  infant  delivered  to  her,  with  the  view  of  taking  the  infant  back 
to  America.  The  Lord  Chancellor  refused  to  interfere,  being  of  opinion  that  he  had 
no  right  to  make  such  an  order,  even  if  on  other  grounds  he  had  thought  proper  to 
accede  to  the  application.    lb, 

GUARDIAN  AD  LITEM. 

1.  Motion  to  appoint — Non-appearance  of  infants.  In  case  of  a  motion  for  the  ap- 
{Knntment  of  a  guardian  ad  litem  for  infant  defendants  not  appearing,  good  reasons 
must  be  given  for  their  not  appearing.     Crahbe  y.  Mo^hay,  xi.  156. 

2.  No  appearance  or  commission.  Guardian  ad  litem  appointed  to  an  infant  defend- 
ant ¥rithin  the  jurisdiction,  without  his  appearing  in  court,  and  without  a  commission. 
Egremont  y.  Egremont,  xvii.  81.     See,  also,  Piddocke  v.  Smith,  viiL  95. 

3.  Application  to  appoint — Infant  lunatic.  An  application  for  the  appointment  of  a 
goardian  ad  litem  to  an  infant  defendant,  a  lunatic,  not  found  so  by  inquisition,  should 
be  made  in  chancery,  and  not  in  lunacy.    Pidcock  v.  Boultbee,  xix.  428. 

4.  Proper  person  to  be  appointed.  A  party  to  the  cause,  not  having  an  adverse 
interest  to  that  of  an  infant  defendant,  is  a  more  proper  person  than  a  solicitor  or 
stranger  to  be  appointed  guardian  ad  litem  to  the  in&nt    Anonymotis,  xv.  518. 

5.  The  court  will  not  appoint,  as  guardian  ad  litem  of  an  infant  defendant,  a  person 
unconnected  with  the  in&nt,  and  not  interested  in  the  suit  Foster  v.  Cautley,  xix. 
487. 

6.  Qhdefendant  appointed.  A  co-defendant  appmnted  guardian  ad  litem  for  seyen 
infimt  co-defendants,  without  their  attendance.    Peascod  v.  Tully,  v.  127. 

7.  Affidavit  of  service  of  unit  of  summons.  Where  an  infant  defendant  has  appeared 
to  a  claim,  the  court  will  not,  on  motion  by  the  plaintifif  to  appoint  a  guardian  ad  litems 
require  an  affidavit  of  service  of  the  writ  o£  smnmons.     Wood  v.  Logdsden^  xv.  476. 

HABEAS  CORPUS. 

L  WHEN   GRANTED  AND  NOT   GRANTED. 
D.  PRACTICE.  d;C. 

I.   When  granted  and  not  granted, 
1.  To  ^SMchearge  prkaner  convicted  and  sentenced.    A  writ  of  haheoi  corpus  wai 


800  HABEAS  CORPUS. 

applied  for  to  discharge  a  prisoner  convicted  and  sentenced,  on  an  affidavit  that  the 
offence  was  not  committed  within  the  jurisdiction  alleged  in  the  indictment.  Held 
that  the  record  was  an  estoppel.    Writ  refused.    Ex  parte  Newton^  xxx.  482. 

2.  To  discharge  from  imprisonment  a  person  privileged  from  arrest.  The  proper 
mode  of  obt^uning  a  discharge  from  imprisonment  of  a  person  privileged  from  arrest 
is  by  habeas  corpus  fix>m  one  of  the  superior  courts ;  and  where  the  return  to  the  writ 
shows  that  the  prisoner  is  legally  detained  on  a  civil  process,  the  prisoner  may,  by 
affidavit,  show  that  he  is  privileged  from  arrest    Ex  parte  Dakins,  xxix.  881. 

8.  Partg  in  custody  under  commission  of  rebellion.  A  party  in  custody  under  a 
commission  of  rebellion,  issued  by  a  court  of  equity  for  not  appearing  to  a  suit,  is  not 
a  person  in  custody  for  a  criminal  or  supposed  criminal  matter,  within  the  meaning  of 
the  Habeas  Corpus  Act,  81  Car.  IL  c.  2.     Cohbett  v.  Shwman,  xxv.  448. 

4.  Warrant  of  commitment  founded  on  previous  conviction  which  may  be  removed  by 
certiorari  If  upon  an  objection  to  a  warrant  of  commitment  for  omitting  to  show 
that  the  justices  had  jurisdiction  to  convict,  it  appears  to  be  founded  upon  a  previous 
conviction,  which  the  party  may  remove  by  certiorari^  a  rule  for  a  habeas  corpus  to  dis- 
charge him  will  not  be  granted.    In  re  Allison^  xxviii.  281. 

5.  Therefore,  idiere  a  warrant  of  commitment  reciting  a  conviction  under  stat 
16  &  17  Vict  c.  80,  s.  1,  did  not  state  that  the  convicting  justices  were  sitting  at  a 
place  where  petty  sessions  were  usually  held,  the  court  refused  an  application  for  a 
habeas  corpus.    lb. 

II.  Practice^  S^c. 

1.  Royal  court  of  Jersey — Contempt  of  habeas  corpus*  The  royal  court  of  Jersey 
were  ordered  to  register  and  assist  in  executing  warrants  of  arrest  for  contempt  of  a 
writ  of  habeas  corpus ;  which  writ  had  been  issued  by  the  Lord  Chancellor,  under  the 
seal  of  the  clerk  of  records  and  writs  to  run  into  Jersey.    In  re  Belson,  iii.  49. 

2.  LunatiCf  habeas  corpus  to  bring  up — Authority.  A  rule  having  been  obtained  for 
a  habeas  corpus  to  bring  up  a  lunatic,  the  court  discharged  it  with  costs,  there  being  no 
affidavit  to  show  that  the  party  promoting  the  application  was  duly  authorized  by  the 
lunatic.    Ex  parte  Child,  xxix.  259. 

.  8.  Wife  absenting  herself  from  her  husband — Jurisdiction.  Where  a' wife  is  volun- 
tarily and  without  any  restraint  absent  from  her  husband,  a  court  of  common  law  has 
no  jurisdiction  upon  his  application  to  issue  a  writ  of  habeas  corpus  to  bring  up  her 
body.    Ex  parte  Sandilands,  xiL  468, 

4.  Warrant  of  commitment  a  good  return  to  habeas  corpus — Affidavits.  Under 
4  Greo.  IV.  c.  84,  s.  8,  the  conviction  and  warrant  of  commitment  may  be  disdnct ;  the 
latter  is  a  good  return  to  a  habeas  corpus,  and  need  not  state  the  evidence  before  the 
justice,  nor  that  it  was  taken  before  the  prisoner  or  on  oath.  Affidavits  are  admissible 
to  show  there  was  no  evidence  to  give  the  justice  jurisdiction,  but  nothing  more.  In 
re  Bailey,  xxv.  240. 

5.  Return,  when  received — Service.  The  court  will  receive  the  return  to  a  writ  of 
habeas  corpus,  although  the  party  called  upon  to  make  it,  is  not  present.  Service  of 
the  writ  by  leaving  it  ¥rith  **  the  brother  and  agent"  of  the  party  called  upon,  at  his 
place  of  abode,  is  sufficient    In  re  HakewiU,  xxii.  895. 

6.  Return — Affidavit.  Where  a  return  to  a  habeas  corpus  states  that  a  prisoner  is 
detained  under  civil  process,  it  is  competent  to  him  to  show,  by  affidavit,  that  he  was 
ori^nally  arrested  on  a  Sunday.    Ex  parte  Eggington,  xxiv.  146. 

7.  Discretion  of  court.  It  is  entirely  in  the  discretion  of  a  judge,  to  grant  or  refuse 
a  habeas  corpus,  to  enable  a  prisoner  to  attend  to  show  cause  against  a  summons. 
Semble,  that  a  special  ground  should  be  laid  for  such  an  application.  Ford  v.  Cfrahamf 
xL  528. 
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HARBOR  DUTIES. 

1.  Ramsgate  harbor  acts^  82  Geo.  IIL  c,  74,  and  55  Geo.  Ill,  c,  84 — Colliers.  CoL- 
lien  employed  sdlely  in  the  coasting  trade  in  carrying  coals  from  Sunderland  and  other 
places  to  the  ports  on  the  south  coast  of  England,  and  passing  by  Ramsgate,  are  liable 
to  pay  Ramsgate  harbor  duty  once  only  in  each  year,  and  such  duty  is  to  be  calcu- 
lated upon  the  cargo  laden  on  board  in  the  vessers  first  voyage,  and  not  upon  her 
tonnage.    Moore  v.  Shepherd^  xxii.  108,  andxxviii.  478. 

2.  Berwick  harbor — Stat.  48  Geo,  III.  c.  104,  s.  83.  A  duty  is  imposed  by  act  of 
parliament  on  all  goods  imported  into  B.  harbor,  which  is  defined  as  extending  from 
the  bridge  down  the  river  to  the  sea.  Goods  were  brought  up  the  river  and  through 
tiie  bridge,  in  a  seargoing  vessel,  and  landed  just  above  it  Held,  that  they  were  not 
'*  imported  into  the  harbor"  so  as  to  be  liable  to  duties,  although  the  vessel  used 
certain  rings  and  posts  erected  in  the  harbor  by  the  commissioners.  Wilson  v.  Robert- 
tan^JooL  242. 

HUSBAND  AND  WIFE. 

I.  RIGHTS   AND   POWERS   OF  HUSBAND    OYER   WIFE's   PROPERTY. 
U.   husband's   liability   FOR   WIFE*8   NECESSARIES. 
*  m.  BIGHTS,  POWERS,  AND   LIABILITIES    OF  MARRIED   WOMEN. 
IT.   GIFTS   AND   DEEDS   BETWEEN   HUSBAND   AND   WIFE. 

V.  wife's  equity  to  a  settlement. 

TL  separate     estate     OF     WIFE;     WHAT     CONSTITUTES,    AND     LIABILI- 
TIES   OF. 
Vn.   CONVEYANCE   OF   WTFE's   PROPERTY. 
Tin.   SEPARATION   AND   CONDONATION. 
DC  MISCELLANEOUS  CASES. 

I.  Rights  and  Powers  of  Husband  over  Wife's  Property, 

I.  Rigki  to  wife's  reversionary  interest  not  reduced  into  possession.  Gift  in  trust  for 
one  §or  life  and  then  the  capital  to  be  divided  among  the  testator's  three  daughters ; 
one  of  the  daughters  married  and  died ;  the  husband  became  bankrupt  and  died,  the 
tenant  for  life  yet  living.  In  such  case  the  husband  is  absolutely  entitled  in  right  i£ 
hit  iriie,  to  the  reversionary  interest  expectant,  though  that  interest  be  not  reduced 
into  poaseasion  and  his  assignees  have  the  same  right  that  the  husband  would  have 
had.    Effect  of  Bankruptcy  Act,  12  &  18  Vict  c.  106.    Drew  v.  Long^  xxi.  839. 

%  When  husband  may  dispose  of  wife's  reversionary  interest  in  chattels  real.  The 
power  of  the  husband  to  dispose  of  the  reversionary  interest  of  the  wife  in  chattels 
real  depends  upon  the  circumstance  whether  such  interest  could  have  vested  in  po»- 
feflBion  during  the  coverture.  If  it  could  not,  then  the  husband  has  no  power  to  dis- 
pose of  it    Duberly  v.  Day,  xii.  268. 

3.  Wife's  right  to  maintenance.  A  married  woman,  whose  husband  did  not  maintain 
kefy  was  heldf  not  to  be  entitled,  as  against  a  particular  assignee  of  the  husband, 
to  maintenance  out  of  the  income  of  the  real  and  personal  estate  to  which  she 
was  entitled  in  equity  for  her  life.     Tidd  v.  Lister,  xvii.  560,  and  xxiii.  278. 

4.  Purchasers  for  value  from  husband,  of  wife's  life-interest.  As  against  purchasers 
fiir  valoe  from  the  husband,  of  the  life-interest  of  the  wife,  equity  will  follow  the  law, 
wUeh  gives  to  the  husband  the  power  of  dealing  with  the  income  of  his  wife's  prop- 
erly, and  will  not  put  in  force  the  rule  that  he  who  comes  into  equity  must  do  equity, 
whereby  purchasers  would  be  involved  in  inquiries  into  the  relations  between  husband 
aad  wife,  dieir  proper^  and  means  of  maintenance.    lb, 

5.  Soolch  laWy  assignmeiU  lo  husband  under ^  valid  m  England.    The  law  in  Scotland 
sua.  REP.  DIG.  26 
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being  that  tbe  baron  is  entitled  absolutelj  to  the  feme's  personal  estate,  an  assignment 
by  him  is  valid  in  England,  both  parties  being  domiciled  in  Scotland.  M^Cormick  y. 
Garnett,  xxvii.  889. 

6.  Order  to  pay  mfe's  life  income  of  fund  in  court  to  husband — Bankruptcy  of  Aus- 
band.  An  order  had  been  made  for  payment  of  the  wife's  life  income  of  a  fund  in 
court  to  the  husband,  with  liberty  to  apply.  The  husband  separated  from  his  wife, 
and  became  bankrupt  The  husband  having  besides  received  a  considerable  sum, 
two  thirds  of  the  income  were  directed  to  be  paid  to  the  wife,  the  other  third  to  the 
assignees  of  the  husband.     VaugJian  y.  Buck,  iiL  185. 

IL  Husbands  Liability  for  Wife's  Necessaries,  S^c. 

1.  Evidence  in  action  for  goods  sold  to  vnfe.  In  an  action  fi>r  goods  supplied  to  the 
wife  on  her  order  alone,  the  question  is,  (in  the  absence  of  such  evidence  of  necessity 
as  may  show  an  agency  in  law,)  whether  there  was  an  agency  or  authority  in  fact ; 
and  where  the  question  had  been  lefl  to  the  jury  solely  on  the  point  whether  the 
goods  were  necessaries,  it  was  held  a  misdirection,  and  a  new  trial  granted.  Read  t. 
Teakle,  xxiv.  832. 

2.  Wife  of  lunatic  may  pledge  his  credit.  The  wife  of  a  lunatic,  confined  in  an  asy- 
lum as  dangerous,  may  pledge  his  credit  for  necessaries  for  herself;  and  the  persons 
who  have  supplied  her  with  such  may  sue  the  husband  in  an  action  of  debt  Read  v. 
Legard,  iv.  523. 

3.  Funeral  expenses.  When  a  wife  dies,  although  living  separate  from  her  hus- 
band, her  husband  is  bound  to  provide  a  funeral  at  a  reasonable  expense ;  and  if  he 
docs  not,  any  person  who  voluntarily  pays  for  such  a  funeral,  is  entitled  to  recover 
from  the  husband  the  sum  so  expended.    Ambrose  v.  Kerrison,  iv.-  861. 

4.  Allowance  for  dress — Evidence.  A  married  woman  living  with  her  husband, 
who  made  her  an  allowance  for  dress,  incurred  without  his  authority  a  bill  for  dress. 
An  action  having  been  brought  against  the  husband  for  the  amount,  it  was  held,  first,  that 
evidence  was  receivable  on  the  part  of  the  husband  to  show  that  she  had  incurred 
other  debts  of  the  same  kind  with  other  parties,  and  .therefore  that  the  articles  in  this 
case  were  not  necessary.  Secondly,  that  it  was  improperly  left  to  the  jury  to  say 
whether  the  goods  in  respect  of  which  the  action  was  brought,  were  fitting  for  her 
station  in  life.    ^Renaux  v.  Teakle,  zx.  845. 

IIL  nights,  Powers,  and  Liabilities  of  Married  Women, 

1.  Wife  cannot  assign  by  deed,  as  administratrix,  without  husband's  concurrence.  A 
wife  is  incapable  of  assigning  by  deed,  even  as  administratrix,  without  the  valid  con- 
currence of  her  husband,  and  an  .infant  husband  cannot  make  a  vahd  concurrence. 
Derbishire  v.  Home,  xix.  825. 

2.  Cannot  contract  for  rehearing — Right  to  dispute  toill.  A  married  woman  cannot 
contract  not  to  have  her  cause  reheard.  And  where  the  wife  was  the  heiress  at  law, 
and  she  and  her  husband  consented  to  the  establishment  of  a  will  and  a  decree  was 
made  accordingly,  the  decree  was  modified  by  inserting  a  proviso  that,  in  the  event  of 
her  surviving  her  husband,  she  should  then  have  the  right  to  dispute  the  will.  But 
the  decree  was  held  conclusive  against  the  husband  as  tenant  by  ciirtesy.  Turner  v. 
Turner,  xi.  75. 

8.  Right  to  alienate  life  interest.  In  case  of  a  gift  in  trust  for  A  for  life,  for  her 
separate  use,  the  interest  to  bo  paid  to  her  **  on  her  personal  appearance,"  and  A 
marries,  she  has  still  the  right  to  alienate  the  life  interest,  and  the  asdgnee  has  a  right 
to  the  dividends  during  her  life.    Ross's  Trust,  ii.  148. 

4.  Right  to  revoke  consent.  A  feme  covert  will  be  allowed  to  revoke  a  consent  im- 
pnmdently  given  to  the  payment  of  her  funds  in  court  to  her  husband,  when  the 
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object  of  that  consent  may  be  defeated  by  his  previous  insolyency.     Watson  y.  Mar* 
tkall^  xix.  569. 

5.  A  married  woman  can  do  no  act  to  affect  her  reversionary  interest  in  a  sum  of 
money  charged  upon  land,  during  the  lifetime  of  the  tenanf  fbr  life.  Hobby  v.  AlUriy 
ill  166. 

6.  Responsibility  of  wife  for  torts.  Although  a  married  woman  is  responsible  for 
torts,  and  consequently  for  frauds,  committed  by  her  during  coverture,  yet  it  is  other- 
i||se  when  the  fraud  is  directly  connected  with  a  contract  by  her,  and  is  the  means  of 
effecting  it,  and  parcel  of  the  same  transaction ;  a  married  woman  having  no  power  to 
contract.    Fairhurst  v.  Liverpool  Adelphi  Loan  Association^  xxvi.  S9S. 

7.  Custody^  of  children — Next  friend,  A  married  woman  permitted  to  present, 
without  the  intervention  of  a  next  friend,  a  petition,  under  the  2  &  8  Vict.  c.  54,  for 
access  to  some,  and  the  custody  of  others,  of  her  children.    Re  HakeujUl,  xv.  599. 

8.  A  married  woman  cannot  institute  a  suit  in  formd  pauperis,  without  the  inter- 
ventaon  of  a  next  friend.    In  re  Page,  xvii.  809. 

9.  Suii  as  to  her  separate  estate,  A  feme  covert  may  bring  a  suit  in  the  court  of 
chancery,  in  respect  of  her  separate  estate,  even  when  her  husband  is  out  of  the  juris- 
diction ;  but  she  must,  in  some  way,  make  her  husband  a  party  to  the  suit  Monday 
T.  Wagkom,  xL  1. 

10.  A  wife,  in  person,  has  no  right  to  be  heard  on  behalf  of  her  husband  upon  an 
application  by  him  to  the  court.     Oldfield  v.  Cobbett,  vii.  56. 

11.  Distinct  interests  of  husband  and  wife.  Wherever  husband  and  wife  have  dis- 
tinct interests,  and  the  wife  is  induced,  in  dealing  with  those  interests,  to  act  under 
the  advice  of  an  attorney  employed  and  paid  by  the  husband,  the  attorney  ought  to 
be  deemed  to  act  as  the  attorney  of  both  husband  and  wife,  and  she  has  a  right  to 
inquire  into,  or  inspect  the  documents  which  are  the  foundation  of  the  advice  so  given. 
Warde  y.  Warde,  y.  21 7. 

12.  Purchase  of  annuities  from — Conveyance  of  rents  by.  An  assurance  company, 
tiiroogfa  B.,  the  medical  attendant  of  a  married  woman,  who  was  also  the  trustee  of 
the  deed  made  upon  her  separation  from  her  husband,  purchased  of  her,  with  a  knowl- 
edge of  these  facts,  four  annuities;  each  of  these  was  secured  by  B.'s  warrant  of  atr 
tomey,  and  also  by  her  conveying  to  trustees  for  the  company  the  rents  of  certain  real 

^  estates  settled  to  her  separate  use.  B.  received,  if  not  the  whole,  certainly  very 
large  benefits  from  the  transactions.  Held,  that  these  purchases  were  valid ;  that  she 
had  competent  advice,  and  that  the  court  in  its  discretion,  under  the  53  Geo.  IIL 
c.  141,  8.  6,  could  direct  allowance  to  be  made  to  her  in  account  for  sums  deducted 
from  the  purchase-money  for  the  last  two  annuities  for  insuring -the  life  of  B.,  the 
medical  attendant,  and  for  compound  interest  upon  the  arrears  of  the  previous  annui- 
ties, and  that  such  deduction  did  not  invalidate  either  of  the  last  two  transactions. 
Bla&ie  y.  Clari:,  xvii.  871. 

18.  Criminal  liability.  A  wife  cannot  be  convicted  of  feloniously  receiving  from 
her  husband  goods  stolen  by  him.    Regina  v.  Brooks,  xiv.  580. 

14.  On  an  indictment  against  a  husband  and  wife  for  jointly  receiving  stolen  goods, 
if  the  jury  find  both  guilty,  the  conviction  may  be  affirmed  as  to  the  husband  and 
reversed  as  to  the  wife.    Regina  v.  Mathews,  i.^49. 

IV.   GifU  and  Deeds  between  Husband  and  Wife. 

1.  What  constitutes  gift — Equitable  mortgage  of  wife  paid  by  husband.  Previously  to 
a  marriage,  the  intended  husband  paid  off*  two  equitable  mortgage  debts  of  the  intended 
wife,  secured  by  deposit  of  title-deeds.  The  title-deeds  remained  with  the  mortgagees. 
There  was  no  settlement,  and  no  issue  of  the  marriage.  The  husband  predeceased 
dM  wife  intestate.  Held,  that  the  husband  did  not  intend  to  make  a  gifl  to  the  wife 
«f  the  money  which  he  had  pud  for  her,  and  that  the  debt  still  existed  on  the  securitgr 
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of  the  equitable  mortgage  in  favor  of  the  personal  estate  of  the  deceased  husband. 
*€hoch  V.  Goochf  viii.  141. 

2.  Mttst  he  a  dear  gift  (otrusteesy  or  distinct  acts  of  husband.  To  constitute  a  gift 
between  husband  and  wife,  there  must  either  bo  a  clear  irrevocable  gift  to  a  trustee 
for  the  wife,  or  some  clear  and  distinct  act  of  the  husband,  by  which  he  divested  him- 
self of  his  property,  and  engaged  to  hold  it  as  a  trustee  for  the  separate  use  of  his 
wife.  If  a  man  were  to  deposit  money  with  bankers,  directing  them  to  hold  it  for  his 
wife,  that  would  probably  be  sufficient    Mews  v.  MeioSy  xxi.  556.  • 

S.  By  husband  to  wife  good  in  equity  though  bad  in  law,  A  gift  may  be  made  by  a 
husband  to  his  wife,  which,  though  bad  in  law,  will  be  supported  in  equity.  Though 
the  property  does  not  pass  at  law,  yet,  in  equity,  a  husband,  being  the  iegal  owner, 
may  become  a  trustee  for  his  wife,  and  if  by  clear  and  irrevocable  acts  he  has  made 
himself  a  trustee,  the  gift  to  his  wife  will  be  conclusive.    lb, 

4.  Gift  by  a  wife  to  her  husband.  Deeds  of  gift  by  a  wife  to  her  husband  of  proper- 
ly over  which  she  has  power  of  appointment,  are  regarded  by  the  court  with  jealousy, 
and  inquiries  ^11  be  directed  as  to  the  circumstances  under  which  they  were  exe- 
cuted. Where  a  wife  makes  a  deed  of  gift  to  her  husband  of  property  over  which 
she  has  a  power  of  appointment,  and  the  deed  is  afterwards  impeached  by  her,  the 
burden  lies  on  her  of  showing  that  the  circumstances  were  such  as  ought  to  invalidate 
it,  and  the  burden  does  hot  lie  on  the  husband  of  showing  that  the  circumstances 
were  such  that  it  ought  to  be  supported.    Nedhy  v.  Nedby,  xi.  106. 

5.  Conveyance  to  wife  by  illiterate  husband — Rights  of  his  heirs.  A,  who  could 
neither  read  nor  write,  executed  an  instrument  purporting,  in  consideration  of  good 
will,  to  convey  all  his  estate  real  and  personal  to  his  wife  as  her  sole  and  absolute 
property.     Held,  that  she  could  not  set  up  such  instrument  in  equity  against  the  heirs, 

'  without  fully  satisfying  the  court  that  the  grantor  well  understood  its  nature  and  im- 
port at  the  time  of  its  execution.    It  must  appear  that  it  was  read  and  explained  to 
.  him  by  some  competent  person.    Price  v.  Priccj  xii.  144. 

V.   Wife's  Equity  to  a  Settlement. 

1.  On  foreclosure  of  mortgage  of  wife's  legal  interest  in  term  of  yeca^.  If  a  husband 
mortgage  the  legal  interest  in  a  term  of  years  belonging  to  him  in  right  of  his  wife, 
on  a  claim  to  foreclose  this  mortgage  against  the  husband  and  wife,  as  defendants,  no 
equity  for  a  settlement  upon  the  wife  arises.    flUl  v.  Edmonds,  xv.  280. 

2.  Does  not  include  reversionary  interest  in  stock.  A  wife's  equity  to  a  settlement 
does  not  extend  to  include  a  reversionary  interest  in  stock.  The  settlement  of  that 
fund  cannot  be  asked  for  until  it  falls  into  possession,  t.  e.  until  the  husband  has  a 
right  (subject  to  this  equity)  to  receive  it      Osbom  v.  Morgan,  viii.  192. 

8.  Assignment  of  wife's  interest  in  testator's  residuary  estate — Proper  terms  of  settle- 
ment. A,  the  husband  of  B,  to  whom  a  share  of  the  residue  of  a  testator^s  estate  had 
been  bequeathed,  assigned  it  to  tl  for  valuable  consideration.  A  sum  of  stock  repre- 
senting this  share  was  carried  to  the  account  of  B  in  a  suit  The  proper  terms  of  a 
settlement  of  the  part  allowed  to  B,  by  way  of  equity  of  settlement,  were  held  to  be 
to  B  for  life,  with  remainder  to  her  children  as  she  should  appoint,  with  remainder  to 
the  children  in  default  of  appointment,  and,  in  default  of  children,  if  B  should  sur- 
vive A,  to  B,  absolutely ;  but,  if  A  should  survive  B,  to  C.  The  court  has  the  power 
of  directing  that,  in  the  last  event,  the  fund  shall  be  at  the  disposal  of  the  wife  by  will ; 
and  that,  in  default  of  such  disposition,  it  shall  go  to  the  next  of  kin  of  B ;  but  a 
special  case  must  be  made  for  such  a  settlement,  and  the  circumstance  that  B  had 
needy  relatives  was  held  not  sufficient  to  justify  it     Carter  v.  Taggart,  ix.  167. 

4.  Discretion  of  court.  There  is  no  rule  of  law  or  practice  against  this  court 
decreeing  the  whole  residue  of  a  wife's  fortune  to  be  settled  upon  the  wife  and  her 
children,  but  it  is  a  matter  purely  in  the  discretion  of  tlie  court  DunJdey  y.  DunHey, 
T"i.  818. 
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5.  No  settlement  on  marriage — Bankruptcy  of  husband.  A  married  woman,  whose 
basband  was  a  bankrupt,  became  entitled  to  a  fund  under  200/.  There  was  an  affi- 
davit of  no  settlement  upon  the  marriage,  and  that  the  wife  had  no  other  fund  out  of 
which  to  maintain  herself  or  her  children,  //e/e/,  that  the  sraallness  of  the  amount 
did  not  prevent  the  wife's  right  to  a  settlement,  and  that  the  special  circumstances 
were  sufficient  to  induce  the  court  to  settle  the  whole  fund  upon  her  and  her  children ; 
the  husband's  assignees  being  excluded  from  any  share.  In  re  KincaicTs  Trust,  xviL 
396. 

6.  Insolvency  of  husband.  Where  the  husband  was  insolvent,  and  there  had  been 
DO  settlement  on  the  wife,  nor  had  the  husband  received  any  thing  in  right  of  his 
wife  previously,  the  court  directed  the  settlement  for  her  separate  use  for  life  of  one 
clear  moiety  of  the  sum  of  1,000/.  coming  to  the  wife;  the  costs  to  come  out  of  the 
other  half,  and  the  residue  thereof  to  go  to  the  assignees  of  the  husband.  Bagshaw  y. 
Winter,  xi.  272. 

7.  Assignment  of  unfe's  reversionary  interest — Insolvency  of  husband,  A  married 
woman,  being  entitled  to  a  reversionary  interest  in  the  residuary  estate  of  a  testator, 
j<M2ied  her  husband  in  assigning  it,  as  a  collateral  security,  for  the  payment  of  4,000/., 
Ice.  He  afterwards  became  utterly  insolvent,  and  unable  to  maintain  his  wife  and 
£unily.  A  sum  of  more  than  2,000/.,  part  of  the  fund  fell  into  possession  ;  and,  upon 
the  application  of  the  wife,  the  court,  after  payment  of  costs  of  all  parties,  ordered  it 
to  be  settled  for  the  benefit  of  the  wife  and  her  children,  with  liberty  to  apply  upon 
the  remaining  part  of  the  fund  falling  into  possession.    Marshall  v.  Fowler,  xv.  430. 

8.  Bequest  of  certain  sum  and  of  annuity  to  married  woman — Assignment  of  rever- 
sionary interest  in  annuity  fund — Insolvency  of  husband,  A  testator  by  will,  be- 
queathed a  certain  sum  of  money  to  a  married  woman,  and  a  share  in  a  sum  set  apart 
to  answer  a  life  annuity.  In  an  administration  suit,  the  sum  first  mentioned  was  paid 
to  the  husband,  the  wife'  assenting.  The  husband  and  wife  then  joined  in  assigning 
their  reversionary  interest  in  the  annuity  fund  for  value,  and  the  assignees  procured 
a  stop-order  upon  the  fund.  On  the  death  of  the  annuitant,  the  wife  petitioned  for  a 
settlement  of  the  Aind,  and  it  was  held,  reversing  the  order  of  the  court  below,  dis- 
misang  the  petition,  that  the  wife  was  entitled  to  have  the  whole  fund  settled  on 
herself  and  children,  the  husband  being  insolvent  and  having  made  no  settlement 
upon  her ;  that  the  claim  of  the  wife  was  properly  raised  by  petition  ;  and  that  the 
assignees,  though  no  parties  to  the  administration  suit,  had,  by  obtaining  the  stop- 
order,  sufficiently  brought  themselves  before  the  court  to  enable  it  to  deal  with  the 
fond  upon  petition.    Scott  v.  Spashett,  ix.  265. 

9.  Second  marriage  and  new  settlement — Dividends  under  former  settlement.  A 
widow  entitled,  un<|er  a  former  settlement,  to  the  dividends  of  a  sum  for  life,  which 
she  believed  to  be  settled  to  her  separate  use,  married  again ;  in  the  new  settlement 
die  raqnired  all  her  property  to  be  settled  on  herself,  and  all  was  comprised  except 
the  said  dividends.  A  separation  took  place  soon  after  marriage,  and  the  wife 
obtained  a  divorce  a  mensd  et  thoro  on  the  ground  of  the  adultery  of  the  husband. 
The  wife  filed  a  bill  to  enforce  her  equity  for  a  settlement  Held,  that  the  wife  was 
entitled  to  the  whole  of  the  dividends.    Barrow  v.  Barrow,  xxxi.  241. 

VL  Separate  Estate  of  Wife  ;  what  constitutes,  and  Liabilities  of, 

1.  Lunacy  and  death  of  wife — Who  entitled  to  her  property — Paraphernalia.  Where 
a  lady  was  possessed  of  jewels  and  ornaments  of  the  person  before  her  marriage,  and 
after  her  marriage  they  were  in  all  writings  spoken  of  by  her  husband  as  hers,  and 
were  deposited  with  bankers,  with  whom  she,  with  his  consent,  kept  a  separate  account, 
and  after  her  lunacy  the  husband  made  his  will,  giving  her  the  use  of  hb  plate,  fumi- 
twe,  linen,  jewels,  and  household  effects,  including  the  jewels  and  effects  **  which 
belaoged  to  hev  befixre  her  marriage,"  and  which  he  "  had  assumed  by  marital  right" 

26*    • 
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daring  her  life,  upon  the  death  of  the  lunatic  who  survived  her  husband,  it  was  held, 
that  the  next  of  kin  of  the  husband  were  entitled  to  such  of  the  articles  as  did  not 
conast  of  paraphernalia,  as  their  property,  but  as  to  such  as  formed  paraphernalia,  the 
next  of  kin  of  the  wife  were  entitled  to  elect  whether  they  would  take  them  or  the 
benefits  given  by  the  will.    In  re  Uewson,  xxiii.  288. 

2.  Wife's  separate  banker^s  account — Loan  to  her  husband — Declaration  of  trust. 
M.  fdlowed  his  wife  to  have  a  separate  banker's  account,  to  which  moneys  belonging 
to  her  settled  to  her  separate  use,  and  also  moneys  not  so  settled,  were  paid  in.  M. 
also  allowed  her  to  draw  checks  upon  such  account  in  her  own  name.  She  fhnn 
time  to  time  pmd  such  checks  to  her  husband,  who  always  gst^e  her  a  memorandum  at 
the  time,  and  at  the  end  of  the  year  gave  a  promissory  note,  including  all  the  amounts 
so  received.  The  last  of  such  promissory  notes  was  dated  the  1st  January,  1848.  M. 
died  in  August,  1848,  having  left  all  hb  property  to  trustees  to  convert  into  money,  at 
such  times  as  they  might  think  proper,  with  full  power  to  postpone  such  sale ;  and  his 
wife  was  made  tenant  for  life  in  the  proceeds  of  such  sale,  and  in  the  other  items  of  his 
estate,  until  the  same  should  be  so  converted  into  money.  Part  of  the  property  con- 
sisted of  Mexican  mint  shares  not  yet  sold.  Held,  first,  that  such  promissory  note 
operated  as  a  good  declaration  of  trust  by  the  husband  in  fiivor  of  the  wife.  Secondly, 
that  the  wife  was  entitled  to  have  the  dividends  and  bonuses  (the  same  having  arisen  out 
of  profits)  declared  since  the  testator's  decease.  Thirdly,  that  she  was  not  entitled  to 
insist  upon  the  said  Mexican  shares  being  left  in  their  then  state  of  investment, 
against  the  wish  of  the  trustees.    Murray  v.  Glasse,  xxi.  51. 

8.  Property  of  wife  for  her  *»  separate  use  **  transferred  to  husband — Satnngs  from 
mfe*s  separate  estate.  Personal  securities,  to  which  &feme  sole  was  entitled  under  the  will 
of  a  testatrix  for  her  separate  use,  were,  on  her  marriage,  transferred  into  the  name  of 
her  husband ;  the  husband  received  the  income  of  this  property,  and  of  other  property 
settled  to  the  separate  use  of  the  wife,  but  had  entered  the  receipts  in  a  boc^  as  on 
her  account ;  and  on  one  occasion  she  had  signed  the  book  for  the  income.  The 
savings  were  invested  in  consols,  in  their  joint  names ;  a  portion  of  the  stock  was 
afterwards  sold  out  and  applied  in  the  purchase  of  a  piece  of  land,  and  the  erection 
of  a  house  upon  it ;  the  land  was  conveyed  to  the  husband  to  uses  to  bar  dower,  upon 
the  husband  agreeing  to  devise  the  land  to  the  wife  in  fee.  This  will  in  her  favor  was 
subsequently  revoked  by  a  will  devising  all  his  property  to  his  brother.  Held,  that 
the  land  and  also  the  personal  securities  remained  the  separate  estate  of  the  wife. 
Darkin  v.  Darkin,  xxiii.  698. 

4.  Living  separate  from  her  husband — Her  estate  liable  for  rent.  Bill  against  a  mar- 
ried woman,  living  separate  from  her  husband,  seeking  to  chai^  her  separate  property 
in  respect  of  rent  accrued  due  for  actual  occupation  under  an  agreement  to  take  a 
lease,  and  in  respect  of  rent  to  accrue  in  future  under  the  agreement,  was  treated  by 
the  court  below  as  a  bill  for  specific  performance ;  and  a  reference  of  title  was 
ordered.  On  appeal,  the  relief  as  to  future  rent  was  abandoned  at  the  bar,  and  the 
court  revci<8cd  the  order  for  a  reference,  and  declared  the  separate  estate  liable  to  tiie 
past  rent.     Gaston  v.  Frankum,  xi.  226. 

5.  Husband  incapacitated  to  do  business — Wife  employs  a  solicitor.  If  a  married 
woman  whose  husband  b  incapacitated  from  any  cause  from  attending  to  business, 
applies  to  a  solicitor  to  take  charge  of  a  suit  in  which  her  children,  by  their  next 
friend  and  her  husband  are  parties,  her  separate  estate  is  not  liable  for  costs  in  the 
suit    In  re  Pugh,  xxiii.  169. 

VII.   Conveyance  of  Wtfe^s  Property. 

1.  Settlement  of  wife's  estates — Mortgage — Acknowledgment — Consideration.  Hitf- 
bandand  wife  joined  in  settling  freehold  and  copyhold  estates  to  which  she  was  entitled 
in  reversion  expectant  upon  the  decease  of  her  mother,  for  the  benefit  of  henelf,  her 
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liiuband  and  children ;  she  afterwards  joined  her  husband  in  mortgaging  the  estates 
to  the  plaintiff*;  both  the  deeds  were  acknowledged  by  her.  Held,  that  the  husband's 
giYing  up  his  interest  in  his  wife's  estates  was  a  good  consideration  for  the  settlement, 
and  that  it  was  valid  against  the  mortgagee.    Hewison  v.  Negus,  xix.  446. 

2.  Assignment  to  secure  money  advanced  to  husband.  Where  a  woman  is  entitled  to 
an  estate  for  life  in  a  freehold  and  a  copyhold,  and  she  joins  her  husband  in  assigning 
both  to  A,  as  security  for  money  advanced  to  the  husband,  and  afterwards  joins  in 
asngning  the  freehold  to  B  for  the  same  purpose,  then  B  is  entitled  to  have  A's  charge 
satisfied  oat  of  the  copyhold,  as  far  as  it  will  go.  Qncere,  whether  the  wife  could  be 
regarded  as  surety  only  in  respect  of  her  husband's  debts.     Tidd  v.  Lister,  xxiii.  278. 

8.  Death  of  wife  after  contract  for  sale,  A  feme  covert  entitled  to  real  estate  for  her 
separate  use,  and  her  husband  entered  into  a  contract  for  the  sale  of  the  property. 
Before  the  contract  was  completed  the  wife  died,  having  devised  the  estate  to  her 
husband.  Held,  on  claim  filed  by  the  husband  surviving  to  enforce  the  contract,  that 
a  decree  to  that  efi*ect  could  not  be  made  in  the  absence  of  the  wife's  heir.  Semble^ 
such  a  contract  could  not  be  enforced  by  the  husband.     Harris  v,  Mott,  viL  245. 

4.  Wife*s  interest  in  a  chose  in  action — Release  by  husband  and  wife.  The  release 
by  husband  and  wife  of  a  sum  of  money  secured  by  bond  to  A,  and  payable  to  the 
wife  after  A's  death,  I  eld  not  binding  on  the  wife  on  her  surviving  both  A  and  her 
husband.  When  a  feme  covert  is  entitled  to  a  rever^onary  interest  in  a  chose  in 
action,  the  release  of  the  husband  is  as  inoperative  as  his  assignment,  to  bind  his  wife's 
light  by  survivorship.    Rogers  v.  Acaster,  xi.  300. 

5.  When  husband's  concurrence  dispensed  with — Sufficiency  of  application.  In  an 
appUcatkm  by  a  married  woman,  under  3  &  4  Will.  IV.  c.  74,  for  leave  to  dispense 
with  the  concurrence  of  her  husband  in  a  conveyance,  it  is  not  enough  to  state  that 
s&me  years  ago  he  left  her,  and  has  since  lived  with  another  woman,  (in  this  country,) 
without  showing  some  direct  application  to  him  for  his  concurrence.  Ex  parte  Parker^ 
XZZ.493. 

6.  Husband  sent  abroad.  It  is  sufficient  to  support  an  application  on  the  part  of  a 
married  woman  for  leave  to  execute  conveyances,  under  the  3  &  4  Will.  IV.  c.  74,  that 
her  husband  was  sent  abroad  under  a  sentence  of  transportation  for  a  term  of  years ; 
and  for  aii^t  she  knows  is  still  abroad.    Ex  parte  Wimbush,  xxx.  512. 

7.  SaU  necessary  for  children's  support  A  rule  was  granted  to  dispense  with  the 
ooncarrence  of  the  husband  of  a  married  woman  in  selling  and  conveying  property 
settled  oo  her  for  the  support  of  her  children  by  a  former  husband,  on  an  affidavit 
stating  that  her  present  husband  had  deserted  her  seven  months  ago,  leaving  her  des- 
tttote ;  that  it  was  necessary  to  sell  the  property  for  the  support  of  her  children  by  the 
first  marriage,  and  that  she  had  never  heard  from  her  present  husband  since  hi^  deser- 
tion, nor  knew  where  he  was.    In  re  Lord,  xxx.  519. 

8.  Husband  living  separate.  Where  a  husband  living  separate  from  his  wife  refused 
to  jbin  with  her  in  a  conveyance  of  property,  in  which,  under  her  father's  will,  she 
had  a  separate  interest,  the  court,  acting  under  stat.  8  &  4  Will.  IV.  c.  74,  s.  91,  made 
an  order  dispensing  with  his  concurrence.    In  re  Perrin,  xxvL  292. 

Vm.  Separation  and  CondoncOion, 

1.  Deed  of  separation — Future  property — Sole  receipt  by  wife.  By  a  deed  of 
separation  between  a  husband  and  wife  residing  in  America,  who  agreed  to  live  apart, 
it  was  agreed  that  the  wife  should  be  at  liberty  to  carry  on  business,  and  retain  for 
her  own  use  all  her  present  and  fiiture  property.  Under  the  will  of  R.  W.,  she  be- 
eame  entitled  to  a  sum  of  3L  per  cent  consols,  which,  by  an  order  of  the  court,  made 
after  the  separation,  was  carried  to  the  account  of  the  share  of  the  husband  and  wife. 
Sodiiiig  having  been  heard  of^  though  inquiries  had  been  made  for,  the  husband 
a  period  of  fbarleeii  years,  the  court,  on  a  petition  presented  by  the  wife. 
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asking  for  the  transfer  into  her  name  of  the  consols,  directed  that  they  should  be  sold, 
and  the  proceeds  p)aid  to  her  on  her  sole  receipt     Whitlow  v.  Dilworth,  xxiii.  508. 

2.  Covenant  in  deed  of  separation  respecting  division  of  property,  A  covenant  in  a 
deed  of  separation,  wherein  the  husband  covenants  with  a  trustee  chosen  for  the  wife, 
to  assign  a  moiety  of  all  property,  which  should  afterwards  come  to  her,  or  him  in  his 
marital  right,  the  other  moiety  to  belong  to  the  husband,  does  not  extend  to  property 
afterwards  given  by  the  trustee  to  the  wife  for  her  separate  use,  so  as  to  entitle  the 
husband  to  a  moiety  of  such  property.    Ker  v.  Ruxton,  xi.  220. 

8.  Husband  restrained  from  breach  of  covenant  in  deed  of  separation.  If  a  husband 
enter  into  a  covenant,  in  a  deed  of  separation,  that  he  will  permit  his  wife  to  live 
separate  from  him,  and  will  not  molest  her  for  so  doing,  nor  visit  her  without  her  con- 
sent, the  court  will  restrain  him  from  infringing  such  a  covenant.  Sanders  v.  Rodicay, 
xiii.  463. 

4.  Enforcement  of  agreement  to  execute  a  deed  of  separation.  The  court  of  chan- 
cery has  jurisdiction  to  enforce  an  agreement  to  execute  a  deed  of  separation  between 
husband  and  wife.     Wilson  t.  Wilson,  xxxi.  29. 

5.  Recohabitation,  effect  of  Although  generally  the  provisions  of  a  separation  deed 
are  annulled  by  reconciliation  and  recohabitation,  yet  if  a  husband  agrees,  as  an  in- 
ducement for  the  wife  to  return,  that  the  annuity  shall  be  continued,  such  agreement 
is  binding.     Webster  v.  Webster,  xxiiL  216. 

6.  Provision  in  marriage  settlement  respecting  separation — Proceedings  by  husband 
a  wrongdoer  to  deprive  wife  of  allowance  under  settlement.  On  the  marriage  of  T.  C., 
in  1839,  his  father  settled  lands  upon  certain  trusts,  and,  among  others,  in  trust  for 
his  intended  wife,  for  life,  for  her  benefit,  and  for  the  maintenance  of  the  children  of 
the  marriage.  There  was  a  provision  in  the  deed,  that  in  case  of  a  separation,  from 
any  cause  whatever,  the  interests  thereby  given  to  the  wife  should  cease  and  go  to  the 
husband.  The  husband  and  wife  went  to  live  with  the  settlor,  (who  was  married  to 
the  mother  of  his  son's  wife,)  but  after  a  short  time,  in  consequence  of  the  state  of  the 
lady's  health,  occupied  separate  apartments.  In  1846,  the  father-in-law  being  ex- 
tremely violent  in  his  language  and  demeanor  to  both  his  wife  and  daughter-in-law, 
they  went,  with  the  knowledge  and  assent  of  ^  C.  to  live  at  D.  T.  C.  continued  to 
live  with  his  father,  but  kept  up  a  friendly  intercourse  with  his  wife  by  letter.  The 
&ther  and  mother  both  died  in  1849.  In  1850,  T.  C.  requested  his  wife  to  return  to 
cohabitation,  but  she  refused,  and  on  inquiry  discovered,  for  the  first  time,  that  he  had 
committed  adultery  in  1848.  This  fact  she  set  up  in  the  ecclesiastical  court,  to  pre- 
vent compulsory  return  to  cohabitation.  T.  C.  thereupon  took  the  present  proceed- 
ings to  deprive  her  of  the  allowance  under  the  settlement ;  but  the  court  refused  to 
interfere,  considering  that  it  would  be  interfering  on  behalf  of  a  wrongdoer,  to  enable 
him  to  take  advantage  of  his  own  wrongful  acts.     Cartwright  v.  Cartwright,  xix.  46. 

7.  A  separation  within  the  meaning  of  the  above  proviso  must  be  a  separation 
capable  of  being  enforced  against  the  husband ;  therefore,  not  a  voluntary  separation 
for  temporary  purposes,  but  either  by  deed,  to  which  the  husband  is  a  party,  or  by 
sentence  of  a  competent  court,  in  which  case,  if  the  sentence  is  grounded  upon  the 
criminal  act  of  the  husband  himself,  he  cannot  come  to  a  court  of  equity  and  obtain 
relief  founded  upon  that  sentence.    lb. 

8.  Condonation,  Principles  which  govern  the  condonation  of  ii\juries  between  hus- 
band and  wif^.     2b. 

IX.  Miscellaneous  Cases, 

1.  Suit  by  wife  as  executrix — Stay  of  proceedings — Indemnifying  husband  against 
costs.  An  action  having  been  brought  by  a  married  woman  as  executrix,  in  which  her 
husband  was  made  co-plaintiff,  the  court  refused  to  order  the  proceedings  to  be  stayed 
altogether,  but  ordered  they  should  be  stayed  until  security  was  given  to  the  husband 
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bjr  the  attorney  against  the  costs  of  the  action,  the  affidavits  showing  that  the  husband 
and  wife  were  living  separate,  and  that  the  action  was  brought  without  his  sanction 
and  against  his  will.    Proctor  v,  Brotherton,  xxiv.  518. 

2.  Suit /or  dividends  on  m/e*s  stock — Joinder.  Husband  and  wife  may  sue  jointly 
ag^nst  a  railway  company  for  dividends  on  stock  of  the  company  purchased  by  the 
wife  out  of  her  own  earnings,  and  of  which  stock  she  is  the  registered  owner  in  the 
books  of  the  company ;  and  if  the  wife  sues  alone,  the  non-joinder  of  the  husband  is 
only  a  plea  in  abatement    Dalton  v.  The  Midland  Railway  Co.  xx.  273. 

8.  Action  by  husband  and  wife — Account  stated.  The  declaration  by  husband  and 
wife  on  an  account  stated,  should  aver  that  the  account  was  stated  in  respect  of  money 
due  in  right  of  the  wife.    Johnson  v.  Lucas j  xvi.  290. 

4.  Wife's  shares  in  Joint-stock  company.  As  to  what  will  constitute  the  husband  a 
member  of  a  joint-stock  company  in  respect  of  the  shares  of  his  wife  vested  in  him 
by  the  marriage,  see  Dodgson  v.  BeU^  iii.  542. 

5.  Antenuptial  transfer — Fraud.  As  to  an  antenuptial  transfer  of  the  wife's 
property  in  fraud  of  the  husband's  marital  rights,  see  Lewellin  v.  Cobboldy  xix.  43 ; 
Richards  v.  LewiSy  v.  400. 

6.  See,  also,  Duncan  v.  Cannan,  xxiii.  288. 

INDECENT  EXPOSURE. 

An  indictment  for  indecent  exposure  laid  the  offence  in  an  omnibus,  by  one  count — 
and  in  a  public  highway,  by  a  second  count.  Neither  count  concluded  ad  commune 
nocumentum.  Held,  that  an  omnibus  was  a  public  place ;  that  the  defective  conclusion 
was  cured  by  14  &  15  Vict  c.  100,  s.  24.    Regina  v.  Holmes,  xx.  597. 

INDECENT  PRINTS. 

In  some  counts  of  an  indictment  the  defendant  was  chained  with  unlawfully  and 
knowingly  obtaining  and  procuring  indecent  and  obscene  prints  and  libels,  in  order 
and  for  the  purpose  of  aflerwards  publisliing  and  disseminating  them.  In  other  counts 
with  unlawfully  and  knowingly  preserving  and  keeping  in  his  possession,  indecent  and 
obscene  prints  and  libels,  with  the  intent  and  for  the  purpose  of  afterwards  publishing 
and  disseminating  them.  Held,  on  writ  of  error,  that  the  former  counts  were  good,  as 
the  obtaining  and  procuring  the  indecent  prints  and  libels,  for  the  purpose  alleged, 
was  an  act  done  in  commencing  a  misdemeanor,  and,  therefoi^,  an  indictable  offence. 
But  that  the  latter  counts  were  bad,  as  they  alleged  no  act  done,  and  the  possession 
of  the  prints  and  libels  may  have  been  come  by  innocently.  Dugdale  v.  Regina,  xvL 
380. 

INDICTMENT. 

I.   WHEN   AN   INDICTMENT   WILL   LIE. 

II.   MATERLA.L   ALLEGATIONS  ;   DESCRIPTION  ;    SURPLUSAGE,  <&C. 
m.  AMENDMENT. 
IV.  TABIANCE. 

T.   CONVICTION  ;  JUDGMENT. 

I.   When  an  Indictment  will  lie. 

1.  Against  a  soldier  for  disobeying  order  of  Justices.  A  soldier  is  liable  to  an  in- 
dictment for  disobeying  an  order  of  justices  requiring  hini  to  pay  for  the  maintenance 
of  a  bastard  child,  notwithstanding  the  provisions  of  the  52d  section  of  the  Mutiny 
Act,  such  an  indictment  being  **  a  criminal  matter  "  within  the  exception  in  that  stat- 
ute.   Regina  r.  FerraU^  L  575. 

2.  For  Mnging  glandered  horse  into  public  place.  To  bring  a  horse  infected  with 
4e  njbuiden  into  a  pnhUc  place  to  the  danger  of  infecting  the  queen's  subjects  is  a 
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misdemeanor  at  common  law ;  and  it  was  held,  that  an  indictment  wliich  stated  that 
the  defendant  knew  that  a  mare  which  he  brought  into  a  fair  was  glandered,  was, 
after  verdict,  good,  without  an  averment  that  the  defendant  knew  that  the  glanders 
was  a  disease  communicable  to  man.    Regina  v.  Henson,  xviii.  107. 

8.  For  not  paying  over  moiety  of  penalty  unfler  alehouse  act,  A  person  maybe 
convicted  under  an  indictment  for  not  paying  over  to  the  county  treasurer  a  moiety 
of  a  penalty  imposed  under  the  alehouse  act    Regina  v.  Dale,  xiv.  552. 

4.  Maliciously  injuring  trees.  On  an  indictment  for  maliciously  injuring  trees, 
thereby  doing  injury  to  an  amount  exceeding  5/.,  it  appeared,  that  the  injury  to  the 
trees  amounted  to  1^,  but  that  the  cost  of  replacing  the  hedge  in  which  they  stood 
would  bring  the  amount  up  to  over  5/.  Held,  that  the  latter  was  consequential  injury, 
and  therefore  the  indictment  could  not  be  supported.  Regina  v.  Whiteman,  xxv. 
590. 

IT.  Material  AHegaitons  ;  Description  ;  Surplusage^  Sfc. 

1.  For  aiding  an  escape  must  set  out  the  means.  In  an  indictment  under  the  48d 
sect,  of  Stat.  4  Geo.  IV.  c.  64,  for  aiding  and  abetting  the  escape  of  a  prisoner,  it  is 
not  necessary  to  set  out  the  means  which  have  been  used  by  the  defendant  in  assisting 
the  prisoner  to  escape.    Regina  v.  Holloway,  v.  810. 

2.  For  perjury — Phrases  "  one  M.**  and  "  Mr.  M.**  An  indictment  for  perjury 
alleged  it  to  be  material  whether  or  not  the  prisoner  ever  got  **  one  Milo  Williams  "  to 
write  *^  a  letter  **  for  her ;  and  the  averments,  negadving  the  truth  of  what  was  sworn, 
alleged  that,  "  in  truth  and  in  fact,  the  said  Mary  Ann  Bennett  did  get  the  said  Milo 
Williams,  and  that  on  her  cross-examination,  when  the  alleged  perjury  was  committed, 
she  was  asked  whether  she  had  ever  got  *  a  Mr.  Milo  Williams'  (who  was  then  pointed 
out  to  her  in  court)  to  write  a  letter  for  her."  Held,  that  the  averments  were  suffi- 
cient, without  any  allegation  connecting  the  **  one  Milo  Williams ''  with  the  *'  Mr.  Milo 
Williams  "  named  in  the  subsequent  part  of  the  indictment  Regina  v.  Bennett,  iv. 
560. 

8.  Description  of  court.  An  indictment  for  perjury  alleged  that  in  the  W.  county 
court  of  Middlesex,  holden,  &c.,  before  J.  M.,  &c.,  then  and  there  being  the  judge  of 
the  said  court,  a  certain  action  on  contract  then  pending  in  the  said  court  between 
A.  L.,  &c.,  and  R.  H.,  &c.,  came  on  to  be  tried,  and  was  then  and  there  in  due  form 
of  law  heard  and  tried  by  and  before  the  said  J.  M.,  then  and  tUcrc  being  the  judge 
of  the  said  county  court,  as  aforesaid ;  upon  which  said  hearing  and  trial  the  said 
A.  L.,  &c.,  tendered  herself  as  a  witness  on  her  own  behalf,  and  was  then  and  there, 
&c.,  duly  sworn,  &c.,  before  the  said  J.  M.,  then  and  there  being  judge  of  the  said 
court,  as  aforesaid,  and  then  and  there  having  sufficient  and  competent  authority  to 
administer  the  said  oath  to  the  said  A.  L.  in  that  behalf.  Held,  that  the  indictment 
sufficiently  showed  that  the  court  was  a  county  court  constituted  under  the  statute 
9  &  10  Vict  0.  95,  and  that  the  jurisdiction  of  the  court  over  the  action  sufficiently 
appeared  from  the  allegations  that  the  action  was  pending  in  the  court  and  came  on 
to  be  tried ;  that  it  was  one  of  contract,  (of  which  the  court  may  have  cognizance,) 
and  that  the  witness  was  sworn  before  a  judge  of  competent  authority  to  administer 
the  oath.     Lavey  v.  Regina,  vii.  401. 

4.  Bastard  child — Abandonment.  An  indictment  against  a  person  for  abandoning 
his  bastard  child,  must  aver  that  he  had  the  means  of  supporting  the  child,  and  that 
the  child  had  sustained  injury  by  the  abandonment     Regina  v.  Hogan,  v.  553. 

5.  For  obtaining  money,  Sfc,  by  false  pretences  must  allege  ownership.  An  indict- 
ment for  obtaining  money,  &c.,  by  false  pretences,  must  allege  whose  property  the 
money,  &c.,  was  at  the  time,  and  the  omission  of  such  an  allegation,  is  not  a  formal 
defect  which  is  cured  by  sect  25  of  14  &  15  Vict  c.  100 ;  nor  does  sect  8  of  the  same 
statute  which  enacts  that  such  indictments  need  only  allege  an  intent  to  defraad, 


tKDICTHBKT.  311 

witltont  tUleging  the  intention  to  be  to  defrsnd  anj  parlicuUr  penou,  obviftta  the 
necemitj  of  slle^ng  the  ownership  of  the  rnouej,  &c.     Sill  t.  Regina,  xvi.  375. 

6.  Ont  count  may  refer  to  another.  One  count  of  an  indictiaent  ma]^  refer  to 
Another,  and  then  the  maxim  applies,  "  Verba  relata  ineue  videnlw."  Regina  v.  The 
InJiabHanta  of  Wavertm,  viii.  348. 

7.  For  larceny — Repugnancy.  An  indictment  charged  the  priaoner  with  larceny, 
on  which  the  jury  found  a  verdict  of  not  guilty ;  in  a  aubsoqucnt  conut,  the  prisoner 
was  charged  with  havmg  received  the  article  "  bo  as  aforesaid  feloniously  stolen,"  on 
which  the  jury  found  a  verdict  of  guilty.  Held,  that  there  was  no  repugnancy,  that, 
although  the  word  "  aforesaid,"  in  a  subsequent  count,  virtually  incorporates  all  the 
necessary  averments  as  to  time  and  place  in  that  count,  the  words  "so  as  aforeatud 
feloniously  stolen  "  did  not  necessarily  mean  that  the  article  had  been  stolen  by  the 
person  otuncd  in  the  first  count,  but  only  that  it  bad  before  then  been  feloniously 
stolen  by  some  person.    Regina  v.  Craddock,  i.  503. 

8.  Any  number  of  previous  convictions  may  bo  alleged  in  the  same  indictment,  and, 
if  necessary,  proved  against  the  prisoner.     Regina  v.  Clark,  m.  582. 

9.  ^rson — Deseription  of  building.  A  building  about  twenty-four  feet  square, 
with  slated  rocrf',  wooden  sides  and  glass  windows,  u»ed  as  a  slorchoose  &a  seasoned 
timbor,  as  a  place  of  deposit  for  tools,  and  as  a  workshop,  where  limber  was  worked 
np  into  proper  form  fbr  building  and  prepared  for  use,  it  was  keUl,  to  bo  correctly  de- 
•cribedas  a  "shed,"  in  an  indictment  for  arson.     Regina  v.  Ajnoi,  i.  592. 

10.  Detcription  mu$l  be  proved.  Whatever  is  averred  in  an  indictment  at  a  matter 
of  deaciiption,  must  be  proved.     Regina  v.  Froit,  xxiz.  546. 

11.  Deteriplion  of  forged  instrument.  If  an  instrument  alleged  to  have  bean  forged 
is  set  out  in  full  in  the  indictment,  the  description  of  the  instrument  set  out  in  other 
parts  is  not  materiaL  In  this  case  a  forged  request  for  the  deUvcry  cd*  goods  was  set 
oat  in  iiill,  but  was  called  a  "  warrant,  order,  and  request"  Regina  v.  Williamt,  iL 
533. 

12.  Where  the  setting  out  of  an  instrument  in  an  indictment  can  give  no  informa- 
tloD  to  the  court,  it  is  unnecessary  to  set  it  out.     Regina  v.  Coulion,  i.  550. 

13.  Mitdeteription — Reference  of  one  count  to  another.  The  first  count  of  an  indict- 
ment alleged :  "  That  a  certain  part  of  the  highway,  siUiaCe  in  the  township  of  W., 
leading  from  and  out  of  the  highway  from  the  village  of  W.,  towards  M.,  at  or  near  a 
place  caDed  Parkude,  on  the  sdd  last^-mentioned  highway,"  &c.,  "  was  ruinous,"  &c. 
Tlie  second  count  alleged,  that  the  inhabitants  of  W.  had  immemorially  repaired  their 
highways,  and  that  the  said  highway,  alleged  to  be  nunous,  was  a  conuuou  highway, 
and  that  the  defendants  ought  to  repair  the  same.  There  was  no  place  called  Pai^- 
wle,  bat  the  place  intended  was  called  Parkgate.  Verdict  oi  acquittal  on  the  first 
count,  of  guilty  on  the  second.  Held,  that  the  miadescripdon  was  immaterial;  that 
though  the  second  count  did  not  of  itself  sufficiently  charge  that  the  part  of  the  road 
was  out  of  rep^r,  it  did  to  by  clear  and  di9tinc;t  reference  to  tbo  first  count ;  and  that 
the  part  of  the  road  out  of  repair  having  been  alleged  in  the  first  count  to  be  in  W., 
the  second  count  was  su1Ec:ient  by  reference  to  the  first,  without  a  repetition  of  the 
allegation.     Regina  v.  The  InhabUanta  of  Waverlg,  viii.  344. 

14.  Counting-Aoute,  meaning  of  The  prisoner  ffas  indicted  for  steallDg  money'from 
■  counting-house.  The  proof  was  that  he  stole  money  from  a  building  called  "  the 
mKhiae-bousG,"  on  the  prenuses  of  a  person  who  had  large  chemical  works.  All  goods 
Mot  oat  were  weighed  in  this  building,  and  in  it  the  men's  time  was  taken  and  wages 
piid.  Hie  books  in  which  the  men's  time  was  entered  were  brought  to  the  building  for 
Aa  purpose  of  "'*^'"g  the  entries,  bat  kept  in  another  building  on  the  premises  called 
"Aa  <^ce,**  when  the  general  books  and  accounts  d*  the  concern  were  kept  Held, 
Ad  the  bailding  was  a  counting-house  within  the  act  7  &  8  Geo.  IV.  c.  29,  >.  1&. 
Jfabd  T.  Potter,  iv.  676. 

is.  X^foaekii»ff—lttdieli)KHtneedntt»aoutlMeeh$t.    If  thrM  oi  nxve  penoni 
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are  together  in  one  party  armed,  hy  night,  in  any  land  for  Uie  purpose  of  destroying 
game  there,  and  the  land  consists  of  several  closes,  and  they  be  in  different  closes  of  the 
land,  ih§y  may  be  convicted  under  the  stat  9  Geo.  lY.  c.  69,  s.  9,  and  the  indictment 
need  not  describe  any  particular  close,  it  is  sufficient  if  it  describe  the  land  in  which 
the  persons  were.    Regina  v.  Uezzell^  iv.  568. 

16.  Surplusage — Allegation  of  immemorkUUg — Averment  of  time*  An  indictment 
against  a  parish  for  non-repair  of  a  highway,  alleged  "  that  from  the  time  whereof  the 
memory. of  men  runneth  not  to  the  contrary,  there  was,  and  yet  is,  a  common  and 
ancient  highway,"  &c. ;  and  the  only  other  allegation  that  it  contained  as  to  time  was, 
that  a  part  of  said  highway,  situate,  &c.,  **  on  the  1st  day  of  January,  in  the  twelfth  year 
aforesaid,  and  continually  afterwards,  until  the  taking  of  this  inquisition,  was  and  yet  Li  " 
out  of  repair,  so  that  the  liege  subjects  of  the  queen  could  not,  during  the  time  afore- 
said, nor  yet  can  go,  return,  pass,  &c.  Heldj  that  the  allegation  of  immemoriality 
might  be  rejected  as  surplusage,  and  that,  without  it,  sufficient  appeared  on  the  face 
of  the  indictment,  as  to  time,  to  support  the  liability  charged.  Regina  v.  The  Inhab- 
itants of  Turweston,  i.  817. 

17.  See  Dugdale  v.  Regina^  xvi.  380;  Regina  v.  Hewgillf  xxiv.  556;  Regina  v. 
OateSf  XXIX.  552. 

m.  Amendment 

1.  Discretion  of  court-^Stnking  out  Christian  names.  The  court  of  quarter  ses- 
sions has  a  discretionary  power  of  amendment  of  indictments.  And  where  an  indict- 
ment alleged  that  the  lord  of  a  certain  manor  had  four  Christian  names,  but  only  two 
were  proved,  and  a  motion  was  made  to  strike  out  the  other  two,  which  was  refused, 
it  was  held,  that  the  court  might  have  allowed  the  erasure  of  all  four,  but  that  it  was 
right  in  refusing  the  motion  to  amend  by  striking  out  only  two.  Regina  v.  Frost, 
xxix.  546. 

2.  Amendment  after  verdict — Record  restored  to  its  original  state.  A  count  for 
receiving  stolen  goods  alleged  that  the  prisoner  received  the  goods  of  A.  ]&.,  *<  he,  the 
said  A.  B.,  then  knowing  them  to  have  been  stolen.**  After  a  verdict  of  guilty,  the 
counsel  moved  in  arrest  of  judgment,  on  the  ground  that  the  scienter  was  omitted ; 
but  the  court  amended  the  count,  by  striking  out  ^*  A.  B."  and  substituting  the  name  of 
the  prisoner.  Heldj  first,  that  the  count  was  bad  as  it  was  originally  framed.  Secondly, 
that  the  objection  was  taken  at  the  proper  time.  Thirdly,  that  the  indictment  was 
not  amendable  after  verdict,  sM.  the  court  ordered  the  record  to  be  restored  to  its 
original  state.    Regina  v.  Larkin,  xxvi.  572. 

8.  Misdescription  of  a  way.  An  indictment  for  obstructing  a  highway,  described  it 
as  a  footway  leading  from  A  to  B.  It  appeared  in  evidence,  that  the  way  in  question 
passed  from  A  to  B  through  C,  and  that  from  A  to  C  it  was  a  carriage-way,  and  from 
0  to  B  only  a  footway.  The  obstruction  complained  of  was  between  C  and  B.  Held, 
that  this  might  be  amended  under  the  14  &  15  Vict  c.  100,  s.  1.  Regina  v.  Sturge, 
zzvL  171. 

IV.    Variance. 

1.  An  indictment  charged  the  prisoner  with  attempting,  by  &lse  pretences  made  to 
J.  B.  and  others,  to  defraud  the  said  J.  B.  and  others  of  certain  goods,  the  property 
of  the  said  J.  B.  and  others.  On  the  trial,  it  was  proved  that  the  prisoner  made  the 
fidse  pretence  set  forth  in  the  indictment  to  J.  B.  only,  with  intent  to  defraud  J.  B. 
and  others,  his  partners,  of  property  belonging  to  their  firm.  Held,  that  there  was  no 
^rariance  .between  the  indictment  and  proof,  as  the  words  *^  and  others,"  in  the  allega- 
tion that  the  false  pretence  was  made  ^  to  J.  B.  and  others,"  might  be  rejected  as  sur- 
plusage.   Regina  v.  Kealey,  i.  585. 
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1.  Cnupiraef—Phrate  "  otiier  penent  to  Ae  juror*  untnown."  A,  B,  and  C  irera 
dwi^ed  with  coiupiring  together  and  "  with  divcn  other  penoru  to  the  jurora  im- 
known  ;  thn  eridenco  applied  only  to  them,  and  the  jury  found  that  A  had  conspired 
with  either  B  or  C,  thej  could  not  say  with  which— the  judge  directed  a  verdict 
at  guilty  agaiuBl  A.  Held,  that  he  wai  entitled  to  an  acquittal,  and  that  "pertooa  to 
the  jurora  unknown  "  could  not  be  referred  to  IhoiO  named  in  the  indictment. 
&gbta  T.  Thompton,  iv.  2li7. 

8.  Reeeioiitg  ttoUa  goodi — Singlt  count  againtl  two — Separalt  acti.  Two  penons 
cannot  be  convicted  of  ceparate  auta  of  receiving  itolen  good*  upon  a  nogle  count 
chaining  a  joint  rccdpt  by  the  two.  In  this  case  the  conviction  was  held  good  odI]' 
agaiiMt  the  one  proved  to  have  firat  received.     Rtgina  v.  Dovey,  ii.  fiSS. 

4.  Deieriplion  of  protee-ator — Idttn  aonaat.  Ad  indictment  fbr  larceny  deecribed 
the  proncutor  aa  Darin*  C.,  the  evidence  wan  that  hit  name  was  Tiiua  C.  JMtl,  thai 
it  wBi  a  question  of  fact  for  the  jury,  and  not  of  law  for  tbo  court,  whether  the  two 
woidi  were  idem  lonanlia.    Rtgina  v.  Dana,  iv.  584. 

V.  Convielion;  Judgment. 

1.  Indictment  for  robbing  and  beating — Conviction  far  an  tutatili  vAth  intent  to  rob. 
An  indictinent  lor  robbing  and  beating  the  prosecutor,  where  the  jury  found  the 
piuoner  guilty  of  an  acaault  with  intent  to  rob,  will  not  support  a  conviction  for  the 
felony  of  assaultiag  with  iatent  to  rob;  nor  will  the  verdict  juatify  a  conviction  fbr 
the  assault  alone.     Regina  v.  Rtid,  i.  59j. 

3.  Robbing,  under  aggrai'oleti  circymttancen.  Where  prisoners  arc  indicted  for  rob- 
bery under  aggravaled  circumstances,  it  ia  competent  for  the  jury  lo  find  the  prisoners 
guilty  of  an  aggravated  assault  with  intent  to  rob,  the  assault  following  the  nature  of 
the  robbery  charged.     Reyina  v.  Mitchell,  xii.  SS8. 

3.  A  constable,  for  the  purpose  of  arresting  a  man  who  had  committed  a  felony,  fired 
Kt  lum  and  wounded  him  iu  the  leg.  Held,  that  the  constable  was  properly  convicted 
of  shooting  with  intent  to  do  grievous  bodily  harm,  as,  at  the  time  he  fired,  the  fikct 
that  a  felony  had  been  commilted  was  unknown  to  him.     Regina  v.  Dadion,  i.  5G6. 

4.  HuAand  and  v:ife^Affinaing  conviction  as  to  one  and  reverting  ai  to  the  other. 
On  an  indictment  against  huaband  and  wife  for  jointly  receiving  stolen  goods,  if  the 
Joij  find  both  guilty  the  conviction  may  be  affirmed  aa  to  the  husband  and  reversed 
M  lo  the  wife.     Regina  v.  Ulathcicx,  i.  5)9. 

fi.  For  aiding  an  escape,  good  and  bad  counts — Proper  judgment  mag  be  rendered  bg 
apptBate  court.  If  an  indictment  for  aiding  an  escape  contains  one  good  count,  though 
all  the  others  are  bad,  the  appellate  court,  atlcr  a  verdict  for  the  crown  on  all  the 
connts,  is  bound,  under  sect  5  of  atat.  II  &  12  Vict  c.  78,  to  pronounce  the  judgment 
which  the  court  below  ahould  have  pronounced,  or  remit  the  record  so  that  6uch  court 
may  proaouDue  the  proper  judgment.    Regina  v.  IloUomag,  t.  310. 

INFANCY. 

I.  CONTRACTS   OP  ISFAXT8,  ScC. 
U.  JEBISDICTIOM  OF  CHANCERT   OVER  IHFANTS'  ESTATES,  &C. 

1.  (hntractt  of  InfanU,  ^c. 

\.  Batifieation  <^  contract.  An  infant  having  accepted  a  bill  of  exchange,  was 
■pffiad  tD  after  conung  of  age,  by  the  holder ;  be  replied  by  letter :  "  Fray  make  yonr- 
nA  9»Kf  aboat  it,  as  I  will  take  care  Uiat  it  is  paid,  and  Sir  H.  P.  comes  to  Engjiand 
h.  Jane."    Bdd,  not  a  ratification  within  act  9  Geo.  IV.  e.  14.    MatBton  v.  Bbuu, 

mo.  axt.  Dto.  S7 
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2.  Acquiescence,  The  plaintiff  acquiesced  for  tliree  Tears  after  he  attained  his 
majority  in  the  sale  of  his  lands,  while  he  was  a  minor,  by  his  attorney.  Held^  that  it 
was  too  late  to  file  a  bill  praying  that  the  sale  might  be  declared  void.  Salmon  y. 
Cults,  Y.  93. 

8.  Infant  shareholder — Calls — Plea.  In  an  action  under  the  Companies  Clauses 
Consolidation  Act,  8  Vict  c.  16,  s.  26,  for  calls  on  shares  in  a  railway  company,  which 
the  defendant  has  obtained  by  original  agreement  with  the  company,  and  his  name 
entered  in  their  register  of  shares  as  proprietor  thereof;  it'  is  no  answer  to  plead  that 
the  defendant  was  an  infant  at  the  time  of  the  agreement  f<Mr  the  shares,  and  of  enter- 
ing his  name  on  the  register,  and  of  making  the  calls,  that  he  never  ratified  or  con- 
firmed the  purchase,  and  that  the  bargain  was  a  disadvantageous  one  to  him.  To 
make  such  a  plea  good  wher<  no  disclaimer  is  averred,  it  ought  to  appear  that  the 
infant  is  not  yet  of  age.     The  Northwestern  Railway  Co.  v.  M'Michaely  i.  522. 

4.  Plea  must  allege  disaffirmance  within  reasonable  time.  When  it  is  sought  to  avoid 
a  contract  on  the  ground  of  infancy,  the  plea  must  show  that  there  was  a  disaffirmance, 
and  that  this  was  within  a  reasonable  time  after  the  defendant's  minority.  Dublin^  ffc. 
Railway  Co.  v.  Blacky  xvi.  556. 

5.  Concurrence  by  infant  husband.  An  infant  husband  cannot  make  a  valid  concur- 
rence in  an  assignment  by  deed  by  his  wife  as  administratrix.  Derbishire  v.  Home^ 
xix.  825. 

.  6.  Infant  deputy  steward.  A  surrender  taken  out  of  court  of  copyhold  lands  of  a 
married  woman,  and  requiring  therefore  her  separate  examination  and  consent,  may 
be  well  taken  by  a  deputy^steward  who  is  an  infant  Edlestone  v.  Collins,  xiii.  331, 
and  xvii.  296. 

7.  Action  for  deceit  against.  Whether  an  action  on  the  case  for  deceit  will  lie 
against  an  infant  who,  by  &lsely  representing  himself  of  full  age,  obtained  money  of 
the  plaintiff,  see  Price  v.  Hewett,  xviiL  522.  See  the  conflicting  authorities  cdlected  in 
note.     See,  also,  Newton  v.  Farrall,  iv.  430. 

8.  As  to  the  enlistment  of  an  infant  ward  of  court,  see  Rochford  v.  Haehman,  xxiiL 
285. 

n.  Jurisdiction  of  Chancery  over  Infants^  Estates,  Sfc. 

1.  Payment  out  of  court  of  infant^  funds.  Part  of  the  principal  in  court,  to  which 
infants  were  entitled,  advanced  towards  enabling  the  infants  to  emigrate  with  their 
guardian.    Clarke,  in  re,  xviL  599. 

2.  Payment  to  his  solicitor.  The  whole  of  a  small  legacy  and  its  accumulations  were 
paid  out  of  court  to  the  solicitor  of  an  in&nt  who  had  no  other  property,  upon  his 
undertaking  to  apply  it  in  dischar^g  a  sum  claimed  for  past  maintenance  and  for  a 
prospective  outfit,  and,  after  deducting  the  costs,  to  pay  any  remaining  balance  to  the 
infant  at  majority.    In  re  Welch,  xxiii.  834. 

3.  To  his  father.  An  infimt's  legacy  of  small  amount  psud  to  the  father  under 
special  circumstances.     Walsh  v.  Walsh,  xv.  249. 

4.  The  court  will  not  give  a  direct  benefit  out  of  an  infant's  income  to  his  father. 
In  re  Stables,  xiii.  61. 

.  5.  Rehearing  in  foreclosure  case.  Where  a  decree  of  fi>reclo6ure  has  been  made 
against  the  defendants,  subsequently  discovered  to  be  infants,  the  court  will  not  rehear 
the  cause,  nor  expedite  the  foreclosure  of  their  equity  of  redemption,  but  a  supple- 
mental suit  must  be  filed  or  another  suit  instituted.    Scawen  v.  Nicholson,  xix.  436. 

INFORMATION. 

1.  Criminal  information  against  Judge,  of  county  court.  Upon  application  for  a 
criminal  information  against  the  judge  of  a  county  court  for  misconduct  in  his  office, 
it  appeared  that  the  applicant  had  addressed  a  memorial  to  the  Lord  Chancellor  to 
remove  the  judge  from  his  office  for  the  same  misconduct,  and  that  the  Lord  Chan« 
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eeHor  had  declined  to  interfere.  Held,  that  the  applicant  was  disqualified  from  making 
this  application.    Regina  v.  MarshaU,  xxx.  204. 

2.  For  breach  of  revenue  laws — Defendant  a  competent  witness.  An  information  for 
breach  of  the  revenue  laws  is  not  a  criminal  proceeding  within  the  third  section  of 
the  act  14  &  15  Vict  c.  99,  and  the  defendant  is  a  competent  witness  under  that  act 
Pollock,  C.  B.,  and  Parke,  B.,  contra.    Attorney- General  v.  Radloff,  xxvi.  4>8. 

8.  By  attorney-general  against  a  public  company.  The  Attomey-Greneral  has  no 
right  to  file  an  information  to  restrain  a  company  fram  doing  what  it  is  authorized  to 
do,  as  a  means  of  compelling  it  to  complete  that,  the  abandonment  of  which  is 
alleged  to  be  an  injury  to  the  public.  Attorney-General  v.  Birmingham  and  Oxford 
Junction  Railway  Co.  viii.  248. 

4.  Letters  between  private  individuals  containing  abusive  matter.  A  letter  between 
private  individuals  containing  abusive  matter  but  not  inciting  to  a  breach  of  the  peace 
will  not  support  an  application  for  a  criminal  information.  Ez  parte  Dale,  xxviii. 
165. 

5.  For  inquiries  as  to  rents  of  parish  property.  An  information  was  filed  against  A 
and  B  by  name,  they  being  churchwardens  of  a  certain  parish.  The  object  of  the 
information  was  for  inquiries  into  the  application  of  the  rents  and  profits  of  the  prop- 
erty cf  the  parish,  and  for  a  scheme  for  the  future  management  of  the  estate.  The 
court  made  the  order,  notwithstanding  that  the  churchwardens  were  not  parties  in 
iheir  official  character.    Attorney-General  v.  Salkeld,  xvii.  160. 

6.  Death  of  relator.  Where  all  the  relators  in  an  information  are  dead,  it  is  irreg- 
ular and  improper  to  proceed  without  having  a  new  relator  or  relators  appointed,  and 
the  court  will  restrain  all  further  proceedings  in  the  suit  until  new  relators,  or  a  new 
relator,  shall  have  been  appointed.  Attorney-General  v.  Haberdashers  Company,  xiii. 
273. 

7.  Upon  oath  or  in  writing.  No  magistrate  can  proceed  without  an  information ;  but 
unless  the  statute  requires  the  information  to  be  in  writing  or  upon  oath,  it  is  not 
necessary  that  it  should  be  so.    Per  Parke,  B.    Regina  v.  Millard,  xx.  595. 

8.  As  to  proceedings  by  information  against  railway  companies,  praying  for  a 
declaration  that  they  were  bound  to  construct  the  whole  of  certain  lines  of  railway 
and  open  the  whole  simultaneously,  see  Attorney-General  v.  The  Birmingham  and 
Oxford  Junction  Railway  Co.  vii.  288. 

INJUNCTION. 

I.   OEKEBAL   PRINCIPLES   AS   TO   6RANTINO   INJUNCTIONS.. 

n.   SPECIAL    CASES  IN  WHICH  AN  INJUNCTION  WAS  GRANTED  OB  REFUSED, 
m.  BREACH   OF   INJUNCTION. 
IV.   DISSOLUTION   OF   INJLTfCTION  ;  PRACTICE. 

I.   General  Principles  as  to  granting  Injunctions, 

1.  Affirmative  and  negative  covenants.  Where  a  contract  contains  covenants  to  do 
certnn  acts,  and  also  to  abstain  from  doing  certain  other  acts,  the  court  has  jurisdiction 
to  restrain  the  breach  of  the  negative  covenants,  though  there  may  be  no  jurisdiction 
to  specifically  perform  the  affirmative  covenants.  But  in  such  cases  the  court  will  de- 
dine  to  interfere  where  the  jurisdiction  cannot  be  beneficially  exercised,  or  where  its 
exercise  would  work  injustice,  as  in  a  case  where  the  consideration  for  the  negative* 
covenant  of  the  one  party  is  the  affirmative  covenant  of  the  other  party,  which  latter 
tilie  court  cannot  specifically  perfonn.    Lumley  v.  Wagner,  xiii.  252. 

2.  Doubt  as  to  partifs  legal  rights.  The  mere  existence  of  a  doubt  as  to  the  legal 
rights  of  a  part}'  applying'for  an  injunction,  is  not  in  aU  cases  sufficient  to  prevent  the 
injonction  from  being  issued.     Ollendorff  y.  Black,  L  114. 
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8.  Discretionary  power  not  interfered  with.  In  the  absence  of  special  circumstancesii 
equity  will  not  interfere  to  control  or  limit  the  exercise  of  a  discretionary  power.  A 
granted  lands  to  the  use  of  trustees  for  a  term  sans  waste,  and,  subject  thereto,  to  the  use 
of  herself  for  life  sans  waste,  with  remainder  to  the  use  of  B  for  life  sans  waste,  with 
remainders  over,  with  remainder  to  B  in  fee.  The  trusts  of  the  term  were,  by  cutting 
and  selling  timber,  or  by  demising,  mortgaging,  and  selling  the  premises,  to  raise  three 
sums,  the  first  of  which  was  to  be  raised  forthwith  and  paid  to  A.  A  died  before  any 
money  had  been  raised.  Six  years  after  the  date  of  the  grant,  B,  as  tenant  for  life  in 
possession,  advertised  a  sale  of  timber.  Ueld^  on  a  bill  by  the  trustees  for  an  injunc- 
tion against  B,  that  by  the  terms  of  tlie  grant  the  trustees  had,  as  to  the  mode  of  rainng 
the  moneys,  a  discretion  with  which  the  court  could  not  interfere,  and  therefore  a  right 
to  enter  and  cut  timber,  to  which  right  B*s  estate,  though  sans  waste,  was  subordinate ; 
and  B  was  restrained  from  cutting  or  selling  the  timber  while  the  moneys  mnained  to  be 
raised.    Kektwich  y.  Marker^  t.  129. 

4.  Interlocutory  application.  Where,  upon  an  interlocutory  application,  there  is  a 
primd  facie  case  made  out  for  an  injunction,  it  will,  as  a  general  rule,  be  granted  by 
the  court,  if  more  mischief  will  be  done  by  withholding  than  by  granting  it  Cole  t. 
SimSf  xxiii.  584. 

6.  Status  of  property  protected.  The  court  of  chancery  will,  where  the  necessity  of 
the  case  requires  it,  interfere  by  injunction,  during  litigation,  not  only  to  preserve 
property  in  statu  quo,  but  sometimes,  also,  to  prevent  the  defendant  from  affecting  it  by 
contracts,  or  conveyances,  or  other  acts.  The  Shrewsbury  and  Chester  Btnlway  Co, 
T.  The  Shrewsbury  and  Birmingham  Railway  Co,  iv.  171. 

6.  The  court  will  restrain  a  party  from  enforcing  a  legal  claim  where  promises  have 
been  made  to  the  person  legally  liable,  not  to  enforce  it>  upon  the  faith  whereof  obliga- 
tions have  been  entered  into.    Money  v.  Jorden,  xi.  182. 

H.  Specicd  Cases  in  which  an  Injunction  was  granted  or  refused. 

1.  To  restrain  foreign  corporation.  In  a  suit  for  the  administration  of  the  estate  of 
a  testator  domiciled  in  England,  and  having  teal  and  personal  estate  both  in  England 
and  Scotland,  an  injunction  will  be  granted,  after  a  decree,  to  restrain  a  Scotch  cor- 
poration having  large  real. estates  in  England  from  continuing  proceedings  in  the  court 
of  session,  in  Scotland,  to  obtain  payment  of  a  debt  which  the  company  claimed  agiunst 
the  testator  as  their  agent ;  and  that,  though  by  the  articles  of  partnership  the  company 
were  entitled  to  a  preferable  lien  upon  the  sliares  of  the  testator  in  the  company. 
Service  of  the  notice  of  motion  at  the  office  in  London  is,  for  the  purposes  of  the  cor- 
poration, a  good  service,  where  it  is  admitted  that  at  the  head  office  in  Scotland  the 
corporation  had  notice.    Maclaren  v.  Stainton,  xv.  500. 

2.  To  compel  a  company  to  keep  open  a  canal.  The  defendant  nulway  company 
owned  a  canal  which  they  were  bound  to  keep  open.  They  built  a  wall  across  a  sort 
of  bay  which  the  plaintiff*  alleged  was  part  of  the  canal.  The  plaintiff  filed  his  bill  for 
an  injunction  to  make  the  defendants  undo  what  had  been  done,  and  to  prevent  them 
from  doing  more.  Held^  that  the  court  could  not  make  the  defendants  undo  any  thing 
done,  but  that  the  plaintiff  was  entitled  to  an  injunction  to  restrain  them  from  proceed- 
ing to  do  more,  on  the  plaintiff  undertaking  to  bring  an  action  at  law  to  try  the  dis- 
puted right.  Bradbury  v.  The  Manchester,  Sheffield,  and  Lincolnshire  Railway  Co. 
viii.  143. 

'  8.  To  restrain  from  burning  bricks,  A  land  owner  having  built  a  house,  and  laid  out 
grounds,  shrubberies,  and  gardens  adjacent  thereto,  before  1829,  and  let  the  same  to  a 
tenant,  the  house  was  continuously  occupied  as  a  dwelling  down  to  1851.  Early  in 
1850,  the  owner  of  adjoining  land  began  to  manu&ctnre  bricks  of  the  clay  or  earth  of 
the  same  land,  by  burning  in  clamp,  within  144  feet  of  the*  house  and  15  feet  of  the 
stable.    On  a  bill  by  the  land  owner  and  his  tenant,  praying  an  ii\junction  to  restiain 
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tbe  manuracture  of  the  bricks,  it  was  held,  thai  the  brickmaking  was  a  private  nuisance, 
■nd  (both  parties  rcqneating  the  court  not  to  tend  the  case  to  a  court  of  Uw)  an 
injunction  was  granted  to  restrain  the  defundant  Irom  burning  bricks  on  his  ground  so 
M  to  ort-asioQ  damage  or  annoyance  to  Ihc  owner  or  occupier  of  the  house  and  ground* 
lutil  fuHher  order.     WaUer  v.  Sel/e,  iv.  15. 

4.  To  reilrain  committionem  under  the  Inclonare  Act  from  making  their  award. 
The  incloiurv  commissioners,  under  the  General  Inclosiire  Act,  8  &  9  Vict.  c.  116, 
karing  made  provisional  orden,  and  being  about  to  conGnn  the  valuer's  report,  pur- 
(nant  to  a  local  act,  a  bill  was  filed  by  parties  alleging  certain  particular  lands  in  the 
report  to  be  lands  not  subject  to  inclosure,  praying  an  injunction.  Upon  the  evidence 
it  appeared  that  the  lands  were  commonable,  and  the  court  held,  affirming  a  deciuoo 
of  the  court  below,  that  it  hod  no  authority  to  interfere  by  injunction  to  restrain  the 
coaumsrioners  from  making  th^r  award.     Turner  v.  Btamire,  xlx.  521. 

5.  Publication  of  foreign  music — Foreign  copyright.  At  a  time  when  there  were 
conflicting  deciuons  on  the  question  of  foreign  copj-right,  the  plaintilT  gave  the  defend- 
ant notice  to  dcast  from  publishing  some  foreign  music  that  the  plaintiff  had  bought ; 
after  the  question  was  settled  favorably  to  the  plaintiff,  he  gave  the  defendant  another 
notive  to  desist,  and,  on  his  disregarding  it,  filed  this  bill  for  an  injunction.  On  motion 
the  injunction  was  granted,  and  the  plaintiff  was  put  on  terms  to  bring  an  action  to  try 
his  right,  if  the  defendant  required  him.     Buxlon  v.  Jama,  viii,  156. 

6.  Against  the  transfer  of  stock.  An  old  woman  was  induced,  without  considcratioD, 
to  transfer  her  stock  into  the  name  of  another,  who,  by  his  answer,  swore  that  there 
had  been  a  gilt  of  it  to  liim,  subject  to  a  trust  for  the  transferrer  for  life.  An  injunc- 
tion to  restrain  tlie  transfer  and  receipt  of  the  dividends  was  continued.  Custance  y, 
Cunningham,  xvii.  501. 

7.  Granted  icilhout  proof  of  actual  damage.  A  contract  was  entered  into  between 
a  canal  company  and  the  plaintiffs,  the  owners  of  paper  mills,  as  to  the  mode  of  enjoy- 
ment of  the  waters  by  which  both  were  supplied.  The  company  did  acts  in  violation 
of  the  contract  Held,  that  it  was  no  answer,  to  say  that  the  acts  proposed  would  not 
be  injurious,  or  even  to  prove  tliat  they  were  beneficial  to  the  plaintiffs,  and  an  injunc- 
tion was  grvnted  without  proof  of  actual  damage.  Dickenton  v.  Grand  Junction  Canal 
Co.  xix.  287. 

9.  Toprtaenl  inlerftrenee  with  incorporeal  hereditament.  The  local  board  of  health, 
haviog  CfMimenced  the  construction  of  a  sewer  under  certain  fields  on  the  banks  of  the 
Biver  Avon,  belonging  to  the  plaintiffs,  who  were  also  entitled  to  a  several  fishery  tuid 
to  w«tering-places  for  cattle  in  the  river,  but  were  not  owners  of  tie  water  or  of  the 
bed  of  the  river,  the  outlet  to  such  sewer  being  intended  to  open  into  the  river  within 
the  limits  of  the  free  fishery,  were  restrained  by  injunction  at  the  suit  of  the  plaintiffs 
from  prosecuting  such  works.     Olilater  v.  Hunt,  xxxi.  SOS. 

9.  To  prevent  an  adjoining  proprietor  from  maiing  a  tunnel  under  a  turnpike  road — 
Easement.  The  trustees  of  a  turnpike  road,  which  passed  over  a  hill,  were  empowered 
to  lower  it  when  necessary.  They  applied  to  restr^n  an  adjdning  freeholder  from 
making  a  tunnel  under  the  road,  on  the  ground  that  it  would  obstruct  the  future  im- 
provement of  the  road.  The  court,  however,  held,  that  it  had  no  authority  to  interfere, 
ind  reftised  the  application.     Cuntiffe  v,  WhaUeg,  xvii.  503. 

10.  To  prevent  prosecution  against  reeeitert  acting  under  leave  of  court.  The  agents 
of  the  receiver  in  a  cause,  acting  under  leave  of  the  court,  took  fordble  posscsnon  of  a 
kMse  occupied  by  a  servant  of  one  of  the  dcfcndaols.  An  order  was  made  restraining 
fttf  defendant  from  prosecuting  an  iDdictment  against  the  agents.  Turner  v.  Turner, 
i-lSO. 

11.  To  present  pots&le  mischief.  Plunliff  clumed  to  be  entitled  to  a  beach  by 
mm  grant.  Defendants,  highway  surveyors,  having  taken  stones  from  it  to  mend 
ftt  ways,  alleged  their  right  to  do  so  by  ctiitom,  by  prescription,  and  by  statute. 
BMj  that  the  ri^ti  claimed  by  the  plaintiff  were  le^  and  mnit  be  decided  by  an 
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action ;  that  the  court  must  consider  which  of  the  two  parties  were  likely  to  sustain 
most  injury ;  that,  notwithstanding  the  want  of  dbtinct  evidence  respecting  injury,  the 
court,  to  prevent  a  possible  mischief,  would  grant  an  injunction,  and  give  the  plaintiff 
leave  to  bring  an  action,  but  it  refused  to  say  that  he  must  do  so.  Clowes  v.  Beck^ 
vii.  42. 

12.  Against  a  railway  company  whose  shares  were  held  by  individuals  in  trust  /or 
another  raihoay  company.  A  railway  company,  for  whom  shares  in  another  company 
are  held  in  trust  by  individuals,  have  such  an  equitable  interest  as  to  enable  them  to 
maintain  a  bill  for  an  injunction  against  the  doings  of  the  company  whose  shares  are 
held  in  trust  for  them,  making  their  trustees  defendants.  The  Great  Western  Railway 
Co,  V.  Rushout,  X.  72. 

13.  To  restrain  the  execution  of  a  deed.  Where  the  trustees  of  a  chapel  were  pro- 
ceeding to  mortgage  it  for  a  small  sum,  without  any  apparent  necessity  for  such  a 
course,  the  court  granted  an  injunction  to  restrain  them  from  executing  such  mortgage, 
the  plaintiff  undertaking  to  abide  any  order  which  the  court  might  make  as  to  the 
payment  of  the  debt  proposed  to  be  secured.    RigaU  v.  Foster,  xxiii.  71. 

14.  An  agent  or  joint  owner  restrained  from  dealing  with  the  property  of  his  prin- 
eipaly  or  co-owner.  The  directors  of  a  provisionally  registered  company  purchased  a 
lease  of  a  mine,  for  2,000  shares,  to  be  conndered  as  paid  up,  from  the  defendant  S., 
acting  on  behalf  of  himself  and  the  plaintiff.  The  lease  was  assigned  to  trustees  for 
tiie  company,  and  2,000  free  shares  were  allotted  to  S.  in  his  own  name.  The  com- 
pany was  com|)letely  registered,  but  S.  never  executed  the  deed  of  settiement,  or  reg- 
istered as  a  shareholder  in  respect  of  these  shares.  S.  had  made  advances  on  the 
shares  for  the  plaintiff,  and  had  brought  an  action  for  the  same.  On  motion  for  an 
injunction,  it  appeared  that  S.  had  refused  to  deliver  to  the  plaintiff  his  shares,  alleging 
fVaud  on  the  part  of  the  plaintiff  in  the  projection  of  the  company,  and  that  the  mine 
was  worthless,  and  that  S.  had  exchanged  the  2,000  free  shares  for  others.  An  injunc- 
tion was  nevertheless  granted,  (on  payment  of  the  balance  of  advances  into  court,)  to 
restrain  S.  from  executing  the  deed  of  settlement,  or  registering  the  2,000  shares,  and  to 
restrain  the  company  from  allowing  any  such  execution  or  registry.  Fyfe  v.  Swaby, 
Tiii.  184. 

15.  Remedy  at  law — Distress — Vendor  and  purchaser.  Where  a  vendor  has  exe- 
cuted a  legal  assignment  of  property  to  a  purchaser,  the  court  of  chancery  will  not,  on 
the  application  of  the  latter,  interfere  by  injunction  to  restrain  the  former  from  illegally 
distraining  upon  the  tenants  of  the  property  assigned,  for  alleged  arrears  of  rent  accrued 
since  the  assignment.    Drake  v.  West,  xvii.  367. 

16.  To  restrain  proceedings  for  damages  under  Lands  Clauses  Act  A  obtained  an 
injunction  to  restrain  B  from  proceeding  for  damages  under  the  Lands  Clauses  Act, 
alleging  that  the  damage  was  not  within  the  act  Injunction  dissolved.  The  South 
Staffordshire  Railway  Co.  v.  HaU,  iiL  105.  See,  also,  The  East  and  W.  I.  Docks  RaU- 
way  Co,  V.  Oattke,  uL  59. 

1 7.  A,  proceeding  under  authority  of  a  special  act  of  parliament,  injured  the 
business  of  B.  B  claimed  compensation,  gave  notice,  and  proceeded  to  appoint  an 
arbitrator,  under  the  68th  section  of  the  8  Vict  c.  18,  (the  Lands  Clauses  Consolida- 
tion Act,  1845.)  Upon  a  bill  filed  by  A,  an  injunction  was  granted  to  restrain  the 
further  proceedings  of  B  until  he  established  his  right  at  law,  but  on  appeal  it  was 
dissolved.     The  Sutton  Harbor  Improvement  Company  v.  Hitchins,  ix.  41. 

18.  Misapplication  of  rates — Lapse  of  time.  Where  commissioners  were  appointed 
to  execute  the  several  provisions  of  the  statute  by  which  they  were  constituted,  with 
powers  to  raise  money,  by  levying  rates,  &c.,  which  was  to  be  applied  to  certain  enu- 
merated purposes  and  to  none  other,  they  cannot  apply  the  money  so  raised  to  the 
costs  of  soliciting  a  new  act  with  enlarged  powers,  such  application  not  being  express- 
ly authorized  by  the  act ;  and  if  the  objects  of  the  act  are  of  a  general  and  publie 
nature,  the  attomey^eneral  mayappear  against  them.    A  delay  of  four  months,  in 
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RKh  a  cue,  will  not  preclude  &  tnotion  for  an  injunction,  wUlo  any  of  saoh  liinds  con* 
tinoe  to  be  misapplied.  The  AUomty-Genen^  v.  Easllaice,  ^Plgtaoulh  Paving  Com- 
.i»i»m,)  x.i.  4J. 

19.  To  restrain  Iht  poliulion  of  the  inalert  of  a  n'rer — Acquiescence.  Parties  having 
wotis  on  a  river,  and  liaving  eetabliBhed  their  right  to  have  the  ivatcr  come  to  their 
works  in  a  pure  state,  applied  for  (in  injunction  to  restrain  the  defendants,  (who  were 
emplo}^  in  dmng,  higher  up  the  sCreEun,)  from  pc^lotiDg  the  water  thcrebj,  to  the 
damage  of  the  pdaintiffs.  Uelil,  that  the  court  is  not  guided  by  the  amount  of  damagea 
given  nt  law ;  that  the  pasrivo  acquiefcence  of  the  plaintiffs  in  roch  employment  of  do- 
fendanta  for  five  yean,  was  enongh  ground  for  refusing  an  injunction.  Wood  v.  Svl- 
cliffe,  yiilin. 

SO.  Sembie,  that  the  fact  that  an  injury  may  be  compensated  by  money,  and  that 
granting  an  injunelion  would  seriously  damage  the  defendant  without  doing  any  prac- 
tical good  to  the  plaintiS',  would  be  sulHeicnt  grotind  for  refusing  an  injunction.     lb. 

21.  Hill  oameri — Use  of  water  in  canal — Acquiescence.  Where  a  canal  company 
hai  euronragcd  another  party  to  construct  a  mill  in  saeh  a  manner  as  to  derive  an 
unauthorized  use  of  water  from  the  canal,  and  snch  use  has  been  continued,  with  the 
knowledge  of  the  company  for  the  space  of  ei<;hteen  years,  the  court  will  not  then 
grant  an  injunction  to  restrain  mteh  use.  But  where  the  ctanpany  have  not  known  of, 
nor  assented  to,  such  unauthorized  w«,  or  where  they  have  assented  to  the  construc- 
tion of  a  mill  and  the  use  of  water  only  for  authoriied  purposes,  any  such  unauthorized 
ne,  though  continued  for  several  years  after  notice  that  the  company  will  not  permit 
the  same,  vrill  not  bar  their  rights,  and  an  injunction  restraining  such  use  will  be 
granted.     The  Rochdale  Canal  Co.  v.  King,  vii.  208  ;  and  xxi.  177. 

!2.  To  restrain  a  former  tervanl  from  imitating  and  selling  a  grate  contrived  by  iil 
matter.  F.  contrived  a  grate,  which  he  termed  "  F.'s  Patent  Kitchener,"  but  no  patent 
was  ever  taken  out.  H.,  formerly  a  servant  of  F.,  obtained,  surreptitiously,  lists  of  hia 
CDStomcrs,  and  cojncs  of  his  plans,  &c.,  and  used  them  in  constructing  an  exactly  sim- 
ilar article,  which  he  sold  under  the  name  of  "  F.'s  Patent  Kitchener,"  but  there  was 
no  proof  that  ho  n'presentcd  the  articles  so  sold  by  him  as  having  been  actually  made 
by  F.  Plaintiff  suffered  four  months  to  elapse  without  taking  any  steps.  Held,  that 
the  misrepresentation  as  to  the  artit'le  licing  patent  was  so  far  fraudulent,  that,  looking 
also  to  the  lapse  of  time,  the  court  would  not  interfere  summarily  by  injunction  to  pre- 
vent defendant  unng  plaintiff's  name  in  such  manner;  and,  therefore,  the  bill  was 
retained  for  six  months,  with  liberty  to  bring  an  action  in  the  mean  time.  Flavell  t. 
Harrison,  tux.  15. 

a.  Secret  of  compounding  medicines.  A  party  was  restrained  from  nsing  the  secret 
of  compounding  a  medicine  not  protected  by  patent,  it  appearing  that  the  secret  was 
imparted  to  him,  to  his  knowledge,  in  breach  of  faith  or  contract.  Morison  y.  Moot, 
vi.  14. 

24.  Secret  of  trade.  A  party  who  has  a  secret  in  a  traile  and  employs  persons  under 
CMitnct  exprens  or  implied,  or  under  a  duty  express  or  implied,  can  restrain  by  injunc- 
tion such  of  those  persons  as  have  gained  a  knowledge  of  the  secret  from  setting  it  up 
against  the  employer.     Moriion  v.  Moat,  ix.  182. 

95.  Wliat  is  toting  possession  of  land  icilhin  the  Lands  Clauses  Act — Acts  of  con- 
Iraetor  binding  on  employer.  A  corporation  having,  under  tlie  act  of  parliament, 
light  to  take  land  for  the  purposes  of  certain  public  norics,  gave  notice  to  the  owner 
at  the  inheritance  of  an  intention  to  take  it.  They  entered  regularly  upon  the  land 
Ik  the  purpose  of  snrveys,  &c.,  and  afterwanls  their  contractors,  without  the  knowledge 
rfthe  corporation,  but  with  the  consent  of  the  occupying  tenants,  brought  some  wagons, 
aik,  and  other  implements  on  the  land,  and  there  left  them,  but  did  not  commence 
Al  works,  or  do  any  damage.  This  was  done  without  obtaining  the  assent  of  tlie 
lUilifl',  bat  it  became  known  to  hia  agent  in  the  end  of  December. ,  Jo  the  beginning 
tf  die  fallowing  Febnury,  witbont  any  previous  cooimanicatioa  with  the  defendwit^ 
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he  filed  a  bill  fbr  an  injunction  to  restrain  them  from  allowing  the  wagons,  &c.,  to  re« 
main  on  the  land,  and  from  taking  possession  of  the  land  until  they  had  complied  with 
the  provisions  of  the  Lands  Clauses  Act  Held,  that  though  the  corporation  were 
bound  by  the  acts  of  their  contractors,  the  acts  done  were  not  a  taking  possession 
within  the  meaning  of  the  act,  and  the  bill  was  improperly  filed.  Slandish  y.  The 
Mayor,  Sfc.  of  Liverpool,  xv.  255. 

26.  Land  paid  for  by  railway  company  claimed  by  third  person,  A  railway  company 
paid  for  and  took  a  conveyance  of  a  piece  of  land  from  A.  B  ailerwards  claimed  the 
land,  and  moved  to  restrain  the  company  from  taking  it,  their  compulsory  powers  hav- 
ing expired.  The  evidence  of  title  was  conflicting  between  A  and  B.  Held,  that  B 
had  his  remedy  by  ejectment ;  and  injunction  refused.  Webster  v.  The  Southeastern 
Railway  Co,  i,  204. 

27.  Directors  restrained  from  expending  money  tUl  validity  of  contract  was  settled 
at  law.  Where  the  directors  of  a  railway  company  had  entered  into  a  contract,  the 
legality  of  which  was  doubtful,  to  expend  money  in  laying  down  rails,  they  were  re- 
strained, at  the  suit  of  some  of  the  shareholders, *from  laying  down  the  rails  till  the 
validity  of  the  contract  had  been  decided  upon  at  law.    Beman  v.  Rufford,  vi.  106. 

28.  Building  part  of  railway  line  and  abandoning  remainder — Application  of  funds — 
BUI  by  shareholder  against  directors.  Though  a  shareholder  in  a  railway  company  has 
an'  equity  to  have  an  injunction  to  restrain  the  directors  from  applying  the  funds  of  the 
company  in  the  completion  of  a  part  only  of  the  line  with  a  view  to  the  abandonment 
of  the  remainder,  yet  where  he,  with  a  knowledge  of  the  intention  to  abandon  the 
greater  part  of  the  line,  remained  passive  for  eighteen  months,  while  the  directors  were 
expending  large  sums  in  the  completion  of  the  remainder,  the  court  refused  to  interfere 
by  injunction.     Graham  v.  The  Birkenhead,  ffc.  Junction  Railway  Co,  vi.  132. 

29.  For  other  cases  touching  the  interference  by  injunction  to  restrain  the  directors 
of  railway  companies,  with  reference  to  the  application  of  the  funds  of  their  com- 
panies, see  Stevens  v.  T^e  South  Devon  Railway  Co,  ii.  138;  Munt  v.  The  Shrewsbury^ 
Sfc,  Railway  Co,  iii.  144 ;  Hodgson  v.  The  Earl  ofPowis,  viii.  257 ;  Logan  v.  Courtown^ 
▼.  171. 

in.  Breach  of  Inf  unction, 

1.  On  a  bill  filed  to  restrain  proceedings  at  law  brought  by  three  of  defendants,  the 
common  injunction  was  obtained  against  the  three.  Two  answered,  and  obtained  an 
order  to  dissolve  the  injunction  generally,  which  was  made  absolute,  the  third  party 
not  having  answered.  The  defendants  who  had  answered  then  issued  execution 
against  the  plaintiff*.  Held,  that  they  were  not  guilty  of  contempt  of  court  in  issuing 
execution,  but  that,  under  the  circumstances,  the  orders  nisi  and  absolute  for  dissolv- 
ing the  injunction  ought  to  have  been  confined  to  the  defendants  who  had  answered. 
Honey  v.  Jorden,  i.  146. 

2.  Defendants,  who  claimed  to  be  equitable  mortgagees,  in  possession  of  certun 
houses,  had  commenced  pulling  down  the  wall  of  one  of  them.  Plaintiff*,  who  claimed 
the  legal  estate,  obtained  an  ex  parte  injunction  to  restrain  them  from  waste,  injury, 
&c.  Plaintiff*  afterwards  put  workmen  into  the  houses,  who  locked  out  the  defendants, 
and  they  thereupon  entered  by  breaking  a  window,  and  ejected  the  workmen.  Held^ 
no  breach  of  injunction.  Costs  for  defendants,  though  they  had  used  personal  vio- 
lence.   Loder  v.  Arnold,.\i,  87. 

8.  Sequestration  for  breauh  of  an  injunction,  A  railway  company  was  enjoined 
from  further  interfering  with,  obstructing,  &c.,  a  particular  road.  They  then  laid  their 
rails  over  the  road  on  a  level,  and  by  the  direction  of  the  commissioners  of  railwajn 
had  erected  gates,  and  opened  the  line.  The  court  ordered  a  sequestration  to  issue 
for  breach  of  th^  injunction,  and  refused  to  suspend  process  to  wait  for  an  appeaL 
The  Attorney-General  y.  The  Great  Northern  Railway  Co.  iii.  263. 


p 


INJUNCTION — ^INNKEEPER.  821 

IV.  Dissolution  of  Injunction  ;  Practice. 

1.  Dissduiion  on  the  merits  of  answer.  Where  the  common  injunction  has  been 
diMolved  on  the  merits  in  the  answer,  and  the  bill  is  afterwards  amended,  a  like  injunc- 
tion cannot  be  obtained,  as  of  course,  for  want  of  appearance  to  the  amended  bill. 
Zulueta  V.  Vinent,  viL  185.  • 

2.  Plaintiff* s  legal  right  doubtful.  The  plaintiff's  legal  title  being  doubtful,  and  the 
continuance  of"  the  injunction  being  unnecessary  for  the  protection  of  plaintiffs,  and 
injurious  to  the  defendants,  the  injunction  was  dissolved,  and  an  account  ordered  as 
infBcient  to  protect  pliuntiff's  interests.  The  Shrewsbury  and  Birmingham  Railway 
Co,  T.  The  London  and  Northwestern  Railway  Co,  i.  122. 

8.  Affidavits  used  against  answer  after  dissolution  of  injunction.  Where  a  special 
injunction  has  been  obtained  on  afHdavits,  and,  on  the  answer  coming  in,  the  defend- 
ant moTes  to  dissolve,  such  affidavits  may  be  used  against  the  answer.  Custance  v. 
Cunningham^  xvii.  501. 

4.  An  injunction  obtained  by  a  company  was  dissolved  by  the  Vice-Chancellor,  on 
the  ground  that  it  ought  never  to  have  been  granted.  The  company,  who  had  not 
nised  the  question  before  the  Vice-Chancellor,  appealed  from  the  order  dissolving  the 
injunction,  on  the  ground  that  it  ought  to  have  been  made  on  such  terms  as  that  their 
r^hts  to  take  certsun  proceedings  might  not  be  affected  by  lapse  of  time.  Application 
refused.     The  South  Staffordshire  Railway  Co.  v.  Hall,  vii.  SO. 

5.  Copyright — Undertaking — Inquiry  as  to  damages.  A  plaintiff  claiming  copy- 
Tight  in  a  work  by  a  foreigner,  and  assigned  to  him,  obtained  an  injunction  on  giving 
an  undertaking  to  abide  by  any  order  the  court  might  mi^e  respecting  damages  the 
defendant  might  sustain  by  reason  of  the  injunction.  The  House  of  Lords  (afler 
conflicting  decisons  in  the  courts  of  law)  decided,  that  a  party  in  the  situation  of  the 
plaintiff  in  this  suit,  had  no  title  to  copyright;  and  the  injunction  was  dissolved  with- 
out opposition.  The  defendant  moved  for  an  inquiry  as  to  damage.  Held,  that  the 
defendant  was  entitled  to  an  inquiry  what,  if  any,  damage  he  had  sustained.  Novella 
V.  James,  xxxL  280. 

6.  Cross-examination  on  motion  for  injunction.  On  a  motion  for  an  injunction,  the 
defendimt  is  entitled  to  cross-examine  the  plaintiff's  witnesses  before  filing  his  own 
affidavits.    Besemeres  v.  Besemeres,  xxiii.  349. 

7.  Where  a  motion  for  an  injunction  is  ordered  to  stand  over,  with  leave  to  the 
plaintiff  to  bring  an  action,  the  plaintiff  is  not  bound  to  bring  his  action  till  the  do- 
fendant  applies  to  the  court    Bell  v.  Bellj  i.  121. 

INNKEEPER. 

1.  LiaibUity  of  innkeeper — Negligence  of  plaintiff.  In  an  action  against  an  inn- 
keeper for  the  loss  of  goods,  if  the  jury  find  that  the  plaintiff  was  guilty  of  gross 
negligence,  the  innkeeper  is  relieved  from  his  liability.    Armistead  v.  White,  vi.  349. 

2.  Retaining  borrowed  goods.  An  innkeeper  is  not  justified  in  detaining  for  his  un- 
paid HU  a  piano  borrowed  of  a  manufactured  by  a  guest  whilst  residing  at  the  inn, 
the  innkeeper  knowing  that  it  had  been  so  borrowed.  Broadwood  v.  Granara,  xxviii. 
448. 

8.  Liability  of  boarding-housekeeper  for  negligence  of  servant.  The  plaintiff  was  a 
guest  in  the  defendant's  boarding-house,  at  a  weekly  payment,  upon  the  terms  of  being 
provided  with  board  and  lodging,  and  attendance.  The  plaintiff  being  about  to  leave 
the  house,  sent  one  of  the  defendant's  servants  on  an  errand  ;  the  servant  Icfl  the  front 
door  ajar,  and  whilst  he  was  absent  on  the  errand,  a  thief  stole  a  box  of  the  plain- 
tiff's from  the  hall.  The  jury  were  directed  that  the  defendant  was  not  bound  to 
tdke  more  care  of  the  house  and  the  things  in  it,  than  a  prudent  owner  would  take, 
aad  that  she  was  not  liable  if  there  were  no  negligence  on  her  pare  in  hiring  and 
keeping  the  servant,  and  that  question  was  left  to  the  jury.    Held,  by  the  court,  thai 
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at  least  it  was  the  defendant* s  duty  to  take  such  care  of  her  house  and  the  things  of 

her  guests  in  it,  as  every  prudent  householder  would  take.    By  Wightman,  J.,  uid 

Erie,  J.,  that  the  direction  at  the  trial  was  right ;  by  Lord  Campbell,  C.  J.,  and 

Coleridge,  J.,  that  it  was  not  correct    Dansey  v.  Richardson,  xxv.  76. 

4.  As  to  the  liability  of  innkeepers  and  warehousemen  for  loss  of  goods  in  their 

possession  hf  accidental  fire,  see  Morewood  v.  Pollok,  xviii.  841,  note. 

See  License. 

INSANITY. 

In  an  action  to  recover  money  paid  by  the  plaintiff  under  a  contract  made  when 
insane,  evidence  is  admissible  of  his  conduct,  both  before  and  after  signing  the  contract 
to  show  that  the  defendant  must  have  known  his  insanity.  Beavan  v.  McDonnell^ 
xxvi.  540. 


See  Lunacy. 
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I.   POWER   OP  INSOLVENT   COURT. 

n.   RIGHTS    OP  INSOLVENT. 

lU.   RIGHTS   AND   LIABILITIES    OP   ASSIGNEES. 
IV.   DISCHARGE  AND    OPPOSITION   THERETO ;  FINAL  ORDER. 

V.   MISCELLANEOUS    CASES. 

L  Power  of  Insolvent  Court, 

1.  Transfer  of  jurisdiction  from  commissioners  to  county  courts — Rehearing.  The 
10  &  11  Vict  c.  102,  8.  10,  abolishes  the  circuits  of  the  insolvent  commissioners,  and 
transfers  their  powers  to  the  judges  of  the  county  courts,  to  whom  it  gives  the  same 
power  and  authority  with  respect  to  any  petition  transmitted  to  them,  and  to  do  all 
such  matters  and  things  respecting  such  prisoner  as  the  court  for  insolvent  debtors,  or 
any  commissioner  might  do  in  the  matter  of  petitions  heard  before  them.  Held^ 
(dubitante  Crompton,  J.,)  that  the  judge  of  a  county  court,  by  whom  an  insolvent 
had  been  discharged,  had  jurisdiction  to  order  a  rehearing,  and  to  issue  a  warrant 
under  the  1  &  2  Vict.  c.  110,  s.  06,  to  bring  up  the  insolvent  for  the  purpose  of  the 
rehearing.  Quoere,  whether  such  a  warrant  can  be  executed  out  of  the  district  of 
the  countj'  court?    Regina  v.  Dowling,  xviii.  397. 

2.  Rehearing  of  case  after  discharge  of  insolvent.  The  court  for  the  relief  of  in- 
solvent debtors  has  no  jurisdiction  to  rehear  the  case  of  an  insolvent  who  has  been 
discharged  by  the  judge  of  a  county  court  under  10  &  11  Vict.  c.  102,  s.  2 ;  but  it 
seems  the  judge  of  the  county  court  has  power  to  rehear  the  case.  Ex  parte  Phillips^ 
xiv.  84. 

3.  Satisfaction  of  judgment  entered  up  against  insolvent.  Where  judgment  has  been 
entered  up  against  an  insolvent  debtor,  in  pursuance  of  sect  87  of  stat  1  &  2  Vict, 
c.  110,  the  court  of  queen's  bench  has  no  jurisdiction  to  order  satisfaction  to  be  entered 
on  such  judgment,  upon  the  ground  that  all  the  debts  in  respect  of  which  the  adjudica- 
tion was  made,  have  been  paid.  The  power  to  make  such  an  order  is  reserved,  under 
sect.  92,  to  the  insolvent  debtors'  court  So  held,  where  the  conmiissioncrs  of  that 
court  differed  in  opinion  whether  payment  of  debts  without  interest,  entitled  the 
party  to  have  satisfaction  entered.     Sturgls  v.  Joy,  xxii.  286. 

n.  Rights  of  Insolvent. 

1.  Insolvent  may  sue  for  what  debts.  An  insolvent  who  has  petitioned  the  insolvent 
court  for  his  discharge  under  1  &  2  Vict  c.  110,  may  sue  for  a  debt  which  accrues 
dne  to  him  after  the  vesting  order,  and  before  his  final  discharge,  unless  the  provisioiuJ 
aasignee  interferes.    Jackson  v.  Bumhamf  xiv.  447. 
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I.  £utotMt  interal  of  itDoliient  in  proptrig  acquired  be/ore  and  imured  after  in- 
mbttney.  A  penon  wu  duchargcd  m  an  insolvent  debtor,  and  the  order  for  Mb  dis- 
charge aflenranli  annulled  on  the  ground  of  fraud.  It  was  held,  that  he  had  an  ia- 
•niable  interest  in  property  acquired  \>j  him  befw%,  and  iiuured  after  his  iniolTencf. 
UaA*  T.  Hamilton,  ix.  603. 

3.  Equity  of  redemption  of  poliey  of  iiuurance.  Sembie,  that  the  owner  of  an 
eqni^  of  redemption  of  a  policy  of  injurance  has  no  claim  separate  from  his  assignee 
after  he  has  become  insolvenL    Detborough  t.  Ilarrii,  xxii.  S92. 

III.  Sight*  and  Liabihtie*  of  Astiffneet. 

I.  Right  to  diplomas,  cerlifcatet,  t^e.  Diplomas  canferring  degrees  and  honor*, 
and  certificates  from  medical  institutioDS  and  practitioners,  do  not  pass  to  the  pro- 
nsional  aKigneo  by  the  vesting  order  of  the  insolvent  debtors'  court,  under  stat  1  &  8 
Vict,  c,  110,  B.  37.    Kemot  v.  Calttin,  xxii.  234. 

!.  Sigkt  to  pension  granted  to  insohent  A  pension  granted  aa  a  compensation  for 
die  value  of  an  oRicc  which  has  been  aboli^cdfis  asugnable,  and  passes  to  the 
ifflignee  of  the  penaioncr  in  insolvency  unless  specially  exempted  by  statute,  even 
although  he  is  obliged  to  make  oath  periodically  as  to  an  existing  state  of  facts,  upon 
wluch  his  right  to  continue  to  receive  the  pension  depends.  Spooner  v.  Payne,  i. 
»!. 

5.  Right!  as  against  tequestrator  of  intokenfa  Male.  A  defendant  w^  ccoimitted 
for  contempt  for  not  obeying  an  order  made  on  him  for  tbo  payment  of  certain  sums 
of  moDey  into  court,  and  a  writ  of  sequestration  ismicd  agtunst  his  estate.  He  was 
aftemarda  discharged  from  prison  under  the  insolvent  debtora*  act  A  petition  by  the 
ungnee  that  the  sequestrator  might  deliver  up  possesdon  of  the  estate  of  defendant 
was  dismissed.     Talham  v.  Parker,  six.  673. 

A,  R^ht  to  fund  belonging  to  wife  of  insoloent.  The  proviaonal  assignee  of  the 
huolveDt  debton*  court  c1»ined  a  fund  belonging  to  a  wife,  which,  upon  her  consent, 
had  been  ordered  to  be  paid  to  her  husband  who  had  been  insolvent.  Held,  that  her 
consent  had  not  vested  the  fund  in  her  husband  so  as  to  deprive  this  court  of  its 
joriidiGtion  to  rescind  the  order  and  direct  the  fund  to  be  settled  for  the  benefit  <rf 
herself  and  family.     WaUon  v.  Marshall,  xix.  569. 

6.  Mortgage  of  afler-acqtiired  property — Mistake — Rights  of  assignee  of  mortgagor 
againtt  ntorlgagee.  A  farmer  made  an  assignment  by  way  of  mortgage  of  his  Block, 
etopa,  &c.  on  a  &rm  which  he  occupied,  the  assignment  contwning  words  sufficient  to 
include  afler^cquircd  property.  He  afterwards  acquired  property  in  another  farm, 
which  mtb  the  consent  of  the  farmer,  and  probably  on  his  belief  that  it  passed  by  the 
ungDHtent,  was  sold  by  the  assignees.  He  became  insolvent,  and  his  assignee  in  in- 
•olvency  brought  an  action  against  the  assignees  who  had  sold  the  property  to  recover 
it  Seld,  that  as  there  was  no  fraud,  but  only  a  mistake  on  the  part  of  the  insotveot, 
the  property  conld  not  be  recovered  back.    Plait  v.  Bromage,  iiviii.  521. 

6,  WkiU  causes  of  action  pass  to  atsignee — Pledge  and  insohencg  of  pledgor. 
Declaration  that  in  consideration  of  the  defendant's  witbdravring  his  execution  the 
plaintiS'  delivered  to  him  as  security  a  printing  machine,  with  a  power  to  redeem  the 
nine  within  a  specified  time  on  payment  of  a  sum  agreed  upon ;  and  upon  an  offer 
of  payment  within  the  time  specified,  the  defendant  refused  to  deliver  up  the  machine, 
whereby  the  plaintiff  lost  great  profits  and  became  insolvent.  The  defendant  pleaded 
Alt,  after  the  accruing  of  the  causes  of  action  declared  upon,  the  plaintiff  became 
iHolTeDt,  and  his  estat«  and  effects  were  vested  in  the  proviuonal  asngnee.  Hdd, 
Aat  this  plea  was  good  without  averring  that  the  assignee  had  interfered,  and  that 
As  CHtBB  of  action  stated  in  the  declaration  was  an  entire  cause  of  acUon  which 
IWltliil  the  pemnal  estate  of  the  inwlvent,  and  therefore  paned  to  the  aMignee, 
Md  alio,  that  tecL  IIS  of  ths  Common-law  FMcedure  Act,  i^pliei  only  to  actioaa 
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pending  at  the  time  when  a  bankruptcy  or  insolvency  occurs.    Sianton  t.  CoUier^ 
xxii.  873. 

7.  Devesting  estate  out  of  assignee  and  revesting  in  insolvent.  Heldj  that  under  the 
1  &  2  Tict  c.  110,  the  discharge  out  of  custody  of  an  insdvent  with  the  consent  of 
his  detaining  creditor,  without  any  adjudication  in  that  behalf,  had  the  effect  of 
putting  a  stop  to  the  operation  of  the  vesting  order,  and  of  devesting  the  insolvent's 
estate  out  of  the  assignee,  and  revesting  it  in  the  insolvent  himself.  Grange  v.  Trickett, 
viL481. 

8.  Discharge  of  insolvent  out  of  custody  by  consent — Vesting  order.  Where  an  in- 
solvent, who  had  petitioned  for  his  discharge  under  stat  1  &  2  Vict  c.  110,  was  dis- 
charged out  of  custody  by  the  coi^scnt  of  his  detaining  creditor,  without  any  adjudica- 
tion being  made,  the  vesting  order  continues  in  force  until  an  adjudication,  under 
sect  87,  has  rendered  it  void ;  and  therefore,  reversing  the  judgment  of  the  queen's 
bench,  (xiv.  77,)  the  pn^erty  remains  in  the  assignee.    Kemot  v.  Pittis,  xx.  67. 

9.  Conditional  bill  of  sale — Insolvency  of  vendor.  Under  a  bill  of  sale  after  con- 
dition unfulfilled,  the  property  passes  as  if  for  full  value  received  and  the  vendor's 
asrignees  cannot  recover ;  otherwye,  if  any  thing  were  necessary  to  complete  the  con- 
veyance at  the  time  of  the  filing  of  the  petition  fi>r  protection  under  the  statute. 
Simpson  v.  Wood,  xiL  558. 

10.  Reversionary  interest  of  insolvent  in  trust-fund  not  inserted  in  schedule — Sulh 
sequent  assignment  to  purchaser  for  value — Rights  of  purchaser  and  assignee,  A  per- 
son, being  entitled  to  a  reversionary  interest  in  a  trustrfund,  became  twice  insolvent, 
but  on  neither  occasion  did  he  insert  that  property  in  his  schedule,  and  the  insolvent 
assignee  did  not  give  notice  of  the  insolvency  to  the  trustees  of  the  fund  other  than 
by  the  general  notice  in  the  Gazette.  Subsequently,  the  insolvent  assigned  the 
revernonary  interest  to  a  purchaser  for  value,  without  notice  of  the  insolvency,  who 
immediately  gave  notice  of  the  assignment  to  the  trustees  of  the  fund.  Held,  affirm- 
ing the  decision  of  the  court  below,  that  the  assignment  to  the  insolvent  assignee, 
under  the  7  Geo.  IV.  c.  57,  s.  11,  had  no  greater  efifect  than  an  assignment  for  value 
would  have  had ;  and  that,  as  the  insolvent  assignee  had  not  perfected  his  title  by 
giving  notice  to  the  trustees,  the  title  of  the  subsequent  purchaser  for  value  must 
prevaiL    In  re  Atkinson*s  Trust,  xiii.  459. 

11.  Liability  for  messenger's  fees.  A  creditor's  assignee  in  insolvency  under  5  &  6 
Yict  c.  116,  s.  1,  and  7  &  8  Vict  c.  96,  s.  4,  is  not  liable  for  the  messenger's  fees,  ex- 
cept upon  an  express  contract    Hamber  v.  Hall,  iv.  882. 

IV.  Discharge  and  Opposition  thereto;  Fined  Order. 

1.  Correct  schedule  essential  to  discharge.  In  order  to  entitle  an  insolvent  to  a  dis- 
charge, he  must  name  in  his  schedule  all  his  creditors,  or  those  who  claim  to  be  his 
creditors,  and  describe  their  debts  as  far  as  it  is  possible  for  him  to  do  it  Lambert  v. 
Smith,  vi.  894. 

2.  When  discharge  does  not  satisfy  judgment.  The  discharge  by  an  insolvent  court 
of  a  person  against  whom  a  judgment  for  debt  has  been  obtained  in  a  county  court, 
does  not  satisfy  the  judgment,  and  the  claim  still  remains  good  against  the  debtor. 
AUey  V.  Dale,  vi.  422. 

8.  Discharge  of  judgment  debtor  no  bar  to  further  proceedings  on  judgment  of  county 
courL  It  is  no  bar  to  further  proceedings  on  a  judgment  obtained  in  a  county  court, 
that  the  judgment  debtor  has  been  discharged  by  the  insolvent  court  under  a  petition 
presented  after  the  date  of  the  judgment ;  and  such  judgment  may  still  be  enforced 
by  a  judgment  summons  under  the  9  &  10  Vict  c.  95,  s.  98.  Ex  parte  Christie,  xxx. 
175. 

4.  When  discharge  cannot  be  pleaded  in  answer  to  action,  A  discharge  under  the 
insolvent  act  cannot  be  pleaded  in  answer  to  an  acUon  for  not  redelivering  certain 
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milling  ebares  lent  to  the  defendant  and  to  be  returned  on  a  certain  day.    Owen  ▼• 
Ma%Uhf  XXV.  306. 

6.  Discharge  <u  to  $ame  debts  immediately ^  and  as  to  others  afier  certain  time,  A 
prisoner  was  diBcharged  by  an  order  of  the  insolvent  court,  under  1  &  2  Vict  c.  110, 
i^  76,  except  as  to  four  debts,  afler  six  months,  and  as  to  those  four  debts,  under  s.  78, 
after  sixteen  months.  Held,  whether  the  order  was  invalid  or  not  as  to  the  latter  part, 
on  the  ground  of  the  commissioner  having  exercised  his  power  in  the  former  part,  that 
the  prisoner  was  not  entitled  to  his  discharge  at  the  end  of  the  six  months.  Ex  parte 
VioUtt,  V.  886. 

6.  New  security  given  after  adjudication  to  secure  to  creditor  payment  of  original  debt. 
An  insolvent,  who  was  adjudged  to  be  discharged  forthwith  as  to  all  his  debts,  except 
his  debt  to  A,  and  as  to  that  debt  afler  he  should  have  remained  in  custody  twenty 
months,  in  order  to  obtain  A's  consent  to  his  release  from  custody  during  the  period, 
gave  A  a  warrant  oT  attorney  to  secure  to  A  the  payment  of  his  debt  by  instalments. 
Beldf  that  the  warrant  of  attorney,  although  given  before  the  time  that  the  insolvent 
WBM  entitled  to  his  discharge,  was  invalid  and  might  be  set  aside  before  the  twenty 
months  had  expired,  as  the  statute  1  &  2  Vict  c.  110,  s.  91,  avoids  any  new  security 
pven  after  adjudication  to  secure  to  a  creditor  payment  of  his  original  debt  Hum' 
pkries  v.  Smiih,  xvi.  228. 

7.  Discharge  as  to  particular  creditor — Arrest  by  creditor  and  payment  to  obtain 
feiease.  Where  an  insolvent  is  adjudged  to  be  discharged  as  to  a  particular  creditor 
it  a  future  period,  and  is  arrested  by  that  creditor,  a  payment  of  part  or  all  of  the 
debt  to  obtain  his  discharge  from  the  arrest,  is  valid,  although  a  fresh  security  given 
under  the  same  circumstances  would  be  invalid.  Quasrey  whether  money  paid  under 
such  invalid  security  can  be  recovered  back  ?     Viner  v.  Hawkins,  xxiv.  437. 

8.  Agreement  to  pay  money  in  consideration  of  not  opposing  discharge.  Although 
there  is  no  legal  obligation  upon  a  creditor  of  an  insolvent  to  oppose  his  discharge,  yet 
where  he  has  given  notice  of  an  opposition  and  led  other  creditors  to  believe  that  he 
will  go  on,  and  that  the  case  will  be  properly  adjudicated  on,  the  subsequent  with- 
drawing of  his  opposition  is  not  a  valid  consideration  to  support  an  agreement  to  pay 
money  to  him,  and  such  an  agreement  is  illegal  and  against  the  policy  of  the  insolvent 
act    Hall  V.  Dyson,  x.  424. 

9.  Note  given  in  consideration  of  not  opposing  discharge.  To  an  action  on  a  promis- 
sory note,  it  was  pleaded,  that  one  C.  being  insolvent  and  in  jail,  petitioned  for  his 
discharge ;  and  while  the  petition  was  pending,  defendant  induced  one  H.  not  to 
oppose  it  by  giving  him  the  note  in  question,  which  was  by  H.  indorsed  to  plaintiff 
irith  notice.  Held,  that  this  was  an  illegal  agreement,  and  the  plea  good.  But  that 
the  production  of  the  copy  of  the  causes  of  the  insolvent's  detention,  filed  with  the 
petition  and  duly  sealed,  was  no  evidence  of  his  having  been  in  actual  custody  at  the 
time  of  his  petition.    Hills  v.  Ulitson,  xx.  510. 

10.  When  final  order  does  not  protect  from  being  taken  in  execution,  A  final  order, 
under  the  5  &  6  Vict  c.  116^  s.  4,  and  the  7  &  8  Vict  c.  96,  s.  22,  does  not  protect 
the  petitioner  from  being  taken  in  execution  for  damages,  for  which  a  verdict  has  been 
given  in  an  action  of  tort,  but  for  which,  at  the  date  of  the  petition,  judgment  has  not 
been  signed.    Bevan  t.  Walker,  x.  510. 

V.  Miscellaneous  dues, 

1.  Deht  omitted  from  schedule,  when  barred.  Where  a  party  who  petitions  for  his 
protection  under  Uie  Insolvent  Acts,  5  &  6  Vict  c.  116,  and  7  &  8  Vict  c.  96,  omits  a 
debt  from  his  schedule  with  the  knowledge  and  consent  and  through  the  contrivance 
•nd  procurement  of  the  party  to  whom  it  is  owing,  the  debt  is  barred.  Wilkin  t. 
Manning,  xxv.  514. 

f.  hnsuffident  descripticn  of  creditor  in  schedule.  An  insdvent  debtor  in  India  had 
KNO.  BEP.  DIG.  28 
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a  creditor  in  England  by  the  name  of  Moses  Symons.  In  his  schedule  of  creditors 
he  thus  described  the  debt:  *^ Creditor,  A.  M.  Symons,  for  the  following  bills  of 
exchange  (describing  them)  drawn  by  us  upon  Messrs.  R.  I.  &  Co.,  in  favor  of  Moses 
Symons."  A  person  named  A.  M.  Symons  resided  in  Calcutta,  but  was  not  shown  to 
be  in  any  way  connected  with  the  bills  in  question.  HM^  that  the  description  was 
insufficient    Symons  v.  May,  yi.  541. 

8.  Execution  levied  for  half  of  debt — Order  for  protection-Subsequent  execution — 
Amendment,  Afler  execution  levied  for  half  of  the  amount  of  a  debt  secured  by  a 
warrant  of  attorney  from  defendant  to  plaintiff,  defendant  obtained  an  ordejr  for  pro- 
tection, stating  the  consideration  for  the  warrant,  and  the  balance  due  thereon,  at  less 
than  their  true  amounts.  Plaintiff*  sued  out  another  execution  for  a  much  larger 
balance.  On  application  to  set  aside  this  last  writ,  it  was  heldy  that  the  order  for  pro- 
tection must  be  considered  as  valid  until  set  aside  by  the  insolvent  debtors'  court ;  and 
that  the  issuing  of  execution  upon  the  judgment  was  a  violation  of  sect  21  of  stat 
7  &  8  Vict  c.  96,  unless  the  amount  of  the  debt  was  inaccurately  stated  in  the  sched- 
ule, by  **  culpable  negligence,  fraud,  or  evil  intention  **  on  the  part  of  the  defendant 
It  seems  that  such  an  innocent  inaccuracy  being  amended  by  the  commissioner,  imder 
8.  SO,  pUdntiff*  might  prove  for  the  true  amount    Brook  v.  Chaplin^  xxx.  276. 

4.  Arrest^  discharge^  order  for  protection  and  second  arresL  The  defendant  filed  a 
petition  in  the  insolvent  debtors'  court,  inserting  the  plaintiff"  in  his  schedule  as  a 
creditor  for  the  amount  of  a  judge's  order  previously  given.  Soon  after  he  was 
arrested  on  a  judgment  by  the  creditor,  from  which  arrest  he  was  dischai^d  by  a 
second  judge's  order.  Afterwards  the  defendant  obtained  an  order  protecting  him 
from  arrest  under  any  process  in  respect  of  the  debts  due  at  the  time  of  filing  his 
petition  to  the  persons  named  in  the  schedule.  Being  afterwards  arrested  on  the 
second  judge's  order,  he  was  discharged,  the  court  holding  that  the  debt  was  the 
same  as  that  inserted  in  the  schedule.    Hockpayton  v.  Bussell,  xxiv.  475. 

5.  Liability  of  subsequently  acquired  assets.  A  debtor  took  the  benefit  of  the  **  Insol- 
vent Debtors'  Act"  and  executed  a  warrant  of  attorney,  but  no  judgment  was  entered 
up.  It  was  held  that  subsequenUy  acquired  assets  were  not  liable  to  the  suit  of  a 
scheduled  creditor.     TTtomas  v.  Pinnell,  xv.  119. 

6.  Void  conveyance — Intention  to  petition  insolvent  court.  A  tenant  being  indebted 
to  his  landlord,  and  being  in  insolvent  circumstances,  executed  to  the  defendant,  in 
April,  1850,  a  bill  of  sale  of  his  fiirming  stock  and  furniture ;  and  in  June,  1851,  peti- 
tioned the  insolvent  court  for  protection  from  process.  The  7  &  8  Vict.  c.  96,  s.  19, 
provides,  that  no  such  conveyance  shall  be  deemed  void  if  made  prior  to  three  months 
before  filing  the  petition,  and  not  with  the  view  or  intention  by  the  party  so  convey- 
ing of  petitioning  the  court  for  protection  from  process.  The  judge  directed  the  jury 
to  consider  whether  the  insolvent  executed  the  biU  of  sale  with  the  view  or  intention 
of  petitioning  the  insolvent  court  for  protection  at  any  time  when  he  might  apprehend 
proceedings  would  be  or  were  taken  against  him.  Held,  that  this  was  a  misdirection, 
the  question  being,  not  whether  the  insolvent  had  a  general  intention  at  some  future 
time  of  petitioning  the  insolvent  court,  but  whether  he  had  the  present  intention  of  so 
doing.     Thoyts  v.  Hoblbs^  xiv.  421. 

7.  Double  insolvency — Acceptor  and  drawer  of  bHUs  of  exchange — Property  of  one 
in  the  hands  of  the  other.  The  principle  of  Lord  Eldon's  decision,  in  ex  parte  Waring^ 
19  Yes.  845,  namely,  that  where  A  and  B  are  acceptor  and  drawer  of  bills  of  exchange, 
and  property  of  the  one  comes  to  the  hands  of  the  other,  to  be  held  as  security  against 
the  bills,  and  then  both  become  bankrupt,  the  billholders  have  a  right  to  have  the 
property  applied  exclusively,  in  the  first  instance,  in  pajrment  of  the  bills,  is  applicable 
as  well  to  cases  of  double  insolvency,  as  of  double  bankruptey ;  and  the  principle  is 
applicable,  although  the  property  held  as  an  indemnity  is  not  sufficient  to  pay  the 
biUs  in  fulL    Powles  v.  Hargreaves^  xxiii.  57. 


INSPECTION   OP  DOCUMENTS — INSURANCE.  827 


INSPECTION  OF  DOCUMENTS. 

1.  In  case  of  mandamus.  Under  stat  14  &  15  Vict.  c.  99,  s.  6,  an  order  may  be 
made  compelling  parties  to  allow  an  inspection  of  docaments,  in  a  proceeding  by 
mandamus,  if  the  mandamus  be  for  the  purpose  of  enforcing  a  civil  right  Regina  t. 
The  Ambergate,  Sj-c,  Railway  Co.  xi.  469. 

2.  Insufficiency  of  affidavit  as  to  necessity  of  inspection.  Where  the  affidavit  of  an 
attorney  stated  that  it  was  material  and  necessary,  in  order  to  enable  the  defendant  to 
defend  the  action,  and  to  arrive  at  a  just  and  proper  conclusion  as  to  the  state  of 
accounts  between  him  and  the  plaintiff,  that  the  deponent  or  the  defendant  should 
inspect  and  take  copies  of  all  bonds,  books,  &c.,  relating  to  the  matter  in  dispute, 
which  the  deponent  verily  believed  were  in  the  possession,  or  under  the  control  of  the 
plaintiff,  it  was  heUl^  that  the  affidavit  was  too  vague,  and  that  no  ground  was  shown 
for  an  order  to  inspect,  imder  the  14  and  15  Vict  c.  99,  s.  6.  Sneider  v.  Mangino,  ix. 
488. 

3.  Practice,  Under  an  order  that  one  of  the  defendants  should  allow  the  plaintiffs, 
tiieir  solicitors  or  agents,  to  inspect  certain  documents,  it  was  held  that  the  defendant 
iras  justified  in  refusing  to  allow  the  inspection  to  take  "^lace  in  the  presence  of  a  co- 
defendant,  although  employed  as  an  agent  of  the  plaintiffs.  Bartley  v.  Bartley,  xviL 
829.    See  Fboduction  of  Documents. 

INSURANCE. 

I.  LIFE  ASSUBANCE. 
n.  MARINE  INSUBANCE. 
m.  FIRE  INSURANCE. 

IT.  MISCELLANEOUS  CASES. 

« 

I.  Life  Assurance, 

1.  Principle  of  life  assurance.  The  contract  commonly  called  life  assurance,  is  a 
mere  conti^  to  pay  a  certain  sum  of  money  on  the  death  of  a  person,  in  consideration 
of  the  due  payment  of  a  certain  annuity  during  his  life,  and  is  not  a  contract  of 
indemnity.  Assurances  against  fire  and  marine  risks  are  contracts  of  indemnity. 
Dalby  y.  India  Sf  London  Life  Assurance  Co,  xxviii.  312. 

2.  Wager  policies.  At  common  law,  wager  policies,  which  were  not  contrary  to  the 
policy  of  the  law,  were  legal  contracta,  but  they  are  now  forbidden  by  stat  14  Geo. 
in.  c  48.  The  effect,  however,  of  that  statute  is,  that  a  party  insuring  the  life  of 
another  may  recover  to  the  extent  of  the  interest  which  he  had  in  such  life  at  the 
time  of  effecting  the  assurance,  although  such  interest  may  have  diminished  or  ceased 
since  the  assurance.    lb, 

S,  Insurable  interest,  J.  W.,  having  an  interest  in  the  life  of  the  Duke  of  C.  to  the 
extent  of  8,000/.,  effected  four  policies  of  assurance  with  the  A.  Assurance  Company 
upon  the  duke's  life  for  that  amount ;  and  that  company  effected  a  policy  with  the 
defendants,  by  way  of  counter-assurance,  for  1,000/.  of  the  amount.  J.  W.  after- 
wanls,  in  consideration  of  an  annuity,  surrendered  the  polioie?  to  the  A.  Company, 
and  three  of  them  were  cancelled,  but  the  A.  Company  paid  premiums  to  the  dcfend- 
anta  on  the  other  policy  effected  with  them,  until  the  death  of  the  Duke  of  C.  Held^ 
that  as  the  A.  Company  had  an  insurable  interest  to  the  amount  of  1,000/.  at  the  time 
of  effecting  the  policy  with  the  defendants,  they  were  entitled  to  recover  that  amount. 
Ih. 

4.  Waiver  by  insurer  of  breach  of  conditions.  If  an  agent  of  an  insurance  company 
receives  the  r^^ular  premiums  from  the  insured,  knowing  that  a  condition  of  the 
policy  has  been  broken  by  the  insured,  this  knowledge  of  the  agent  is  constructiTO 
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notice  to  the  company  of  the  breach,  and  the  acceptance  of  the  premiums  is  a  waiyer 
of  the  forfeiture  by  the  company.     Wing  v.  Harvey^  xxviL  140. 

5.  Avoidance  of  tniurance.  An  insurance  company  having  had  the  chance  of  a 
contract  of  life  insurance  turning  out  in  their  favor,  cannot  afterwards  be  permitted, 
on  the  ground  of  the  inconsistency  of  the  contract  with  their  rules,  to  escape  from  it. 
Collett  V.  Morrison^  xii.  171. 

6.  Assurance  in  trust  for  another.  The  stat.  14  Greo.  III.  c.  48,  does  not  prohibit  a 
policy  of  life  insurance  from  being  granted  to  one  person  in  trust  for  another,  where 
the  names  of  both  persons  appear  upon  the  face  of  the  instrument ;  nor  does  the 
ejecting  of  such  an  insurance  in  any  way  contravene  the  p(^cy  of  the  statute.    lb. 

7.  Fraud  in  issuing  policies.  If  upon  a  proposal  and  agreement  for  insurance,  a 
policy  be  drawn  up  by  the  insurance  office  in  a  form  which  differs  from  the  terms  of 
the  agreement,  and  varies  the  rights  of  the  parties  assured,  equity  will  interfere  and 
deal  with  the  case  on  the  footing  of  the  agreement,  and  not  on  that  of  the  policy. 
Circumstances  in  which  insurance  companies  preparing  and  issuing  policies  not  in 
conformity  with  the  agreement  upon  which  the  insurance  was  accepted,  may  be  liable 
in  equity  on  the  ground  of  fraud,    lb, 

8.  Declaration  of  heaUh^-^Osage  upon  reassurance.  Evidence  was  given  that  it 
was  usual  where  insurance  offices  reassured  lives,  on  which  they  had  before  granted 
policies,  for  the  office  proposing  such  reassurance  to  submit  to  the  office  granting  it 
the  papers  on  which  the  original  assurance  was  efiected,  and  for  the  latter  office  to 
accept  or  decline  such  reassurance  on  the  statements  contained  in  those  papers. 
Held,  by  Lord  Campbell,  C.  J.,  that  the  evidence  of  this  usage  was  admissible  to 
show  that  no  declaration  as  to  the  present  health  of  D.  was  signed  by  the  plaintiffs — 
dissentientibus  Coleridge,  J.,  and  Erie,  J.  Foster  v.  The  Mentor  Life  Assurance  Co. 
xxiv.  108. 

9.  The  plaintiffs  (the  B.  Insurance  Company)  reassured,  with  the  defendants 
(another  insurance  company)  the  life  of  D.  When  the  proposition  to  reassure  was 
made  the  defendants  sent  a  form  of  declaration  to  the  plaintiffs,  which  was  never  signed 
by  the  plaintiffs  or  by  D.,  except  that  at  the  foot  of  the  words  "  for  these  particulars, 
see  copies  of  B  papers  attached,"  the  plaintiff's  agent  signed  his  name.  The 
defendants  signed  the  policy,  reciting  that  the  plaintiffs  had  delivered  to  the  defend- 
ants a  declaration  ^gned  by  them,  setting  forth  the  past  and  present  health  of  D., 
and  that  such  declaration  was  to  be  the  basis  of  the  contract,  and  if  any  thing  were 
untrue  in  it,  the  policy  was  to  be  void.  Held,  that  whether  the  plaintiffs  had  signed 
the  declaration  was  a  question  for  the  jury,  and  not  for  the  judge ;  and  that  Uie 
plaintiffs  were  not  under  circumstances  precluding  them  from  denying  that  they  had 
signed  the  said  declaration,     lb,  * 

10.  False  statements — Questions  for  jury.  If,  in  a  contract  for  a  life  insurance,  cer- 
tain questions  be  proposed  by  the  company,  and  answered  by  the  party  wishing  to  be 
insured,  and  it  be  agreed  that  "  if  there  shall  have  been  any  fraud  or  misstatement,** 
or  **  any  false  statement  made  to  the  company  in  or  about  obtaining  or  effecting  of  the 
insurance,"  then  shall  the  policy  be  void;  the  questions  to  be  lefl  to  a  jury  are,  first, 
were  the  statements  false ;  secondly,  were  they  made  in  obtaining  the  policy,  and  not 
whether  the  statements  were  material.    Anderson  v.  Fitzgerald,  xxiv.  1. 

11.  Recovery  in  case  of  self-destruction,  A.  upon  his  marriage  gave  a  bond  to 
secure  5,000/.  to  his  intended  wife.  Several  years  after  the  marriage,  A.  being  in 
difficulties  and  unable  to  perform  his  bond,  it  was  arranged  that  his  wife  should,  out 
of  her  private  income,  keep  up  certain  policies  to  be  effected  on  A.'s  life,  in  which  he 
was  to  have  no  further  interest  than  to  carry  out  his  bond.  In  pursuance  of  this 
arrangement,  A.  insured  his  life  by  a  policy,  one  of  the  conditions  of  which  provided 
that  policies  effected  by  persons  on  their  own  lives  who  should  die  by  their  own  hands 
should  be  void,  so  far  as  regards  the  executors  or  administrators  of  the  person  so 
dying,  but  should  remain  in  force  only  to  the  extent  of  any  bond  fide  interest  acquired 
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by  an  J  other  person  under  an  actual  assignment  by  deed  for  a  valuable  consideration 
in  money,  or  by  virtue  of  any  legal  or  equitable  lien  as  a  security  for  money,  upon 
pnx>f  of  the  extent  of  such  interest  being  given  to  the  directors  to  their  satisfaction. 
The  policy,  together  with  the  bond  for  5,000/.,  was  immediately,  on  its  being  cfl^ected^ 
handed  over  to  T.  as  a  trustee  for  A.'s  wife,  in  whose  hands  they  always  remained. 
A.'8  wife  paid  the  premiums  upon  the  policy  in  pursuance  of  the  arrangement.  A. 
died  by  his  own  hands,  and  a  claim  was  made  upon  the  insurance  ofEce  by  his  execu- 
tors for  the  amount  of  the  policy,  which  was  resisted.  Heldy  that  T.  had  a  bona  fide 
interest  in  the  policy  by  virtue  of  an  equitable  lien  as  a  security  for  money,  within 
the  meaning  of  the  condition,  and  that  the  executors  of  A.  were,  therefore,  entitled  to 
recover.  That,  under  the  condition,  it  was  obligatory  upon  the  office  to  pay  the 
amount  of  the  policy,  upon  proof  of  the  interest  being  gijren  as  required ;  and  that 
it  was  sufficient  if  evidence  to  that  effect  was  given  to  the  directors,  with  which  they 
ought  reasonably  to  be  satisfied.  That  the  condition  was  not  illegal  as  offering  an 
encouragement  to  suicide.    Moore  v.  Woolsey,  xxviii.  248. 

12.  Agreement — Annuity— policy  of  insurance^  as  security — Evidence  to  he  delivered 
upon  payment  of  loan.  Where  the  plaintiff  borrowed  money,  and  the  creditor  pro- 
cured an  insurance  on  the  plaintiff's  life  for  the  amount  so  borrowed,  and  the  plaintiff 
gave  as  security  a  warrant  of  attorney  for  the  same  amount,  and  also  a  bond  witb 
soreties  conditioned  for  the  payment  of  an  annuity  during  the  life  of  the  plaintiff,  and 
all  additional  premiums  of  insurance  which  might  be  occasioned  by  the  plaintiff,  which 
annuity  amounted  exactly  to  the  interest  on  the  sum  borrowed,  together  with  the 
premium  on  the  policy  of  insurance,  the  letters  which  were  written  in  negotiating  the 
loan,  and  not  inconsistent  with  the  bond,  may  be  read  as  evidence  that  the  insurance 
constituted  a  part  of  the  security  of  the  loan ;  and  being  shown  to  be  a  part  of  the 
lecurity,  upon  payment  of  the  loan,  the  policy  will  be  ordered  to  be  delivered  up  to 
the  plaintiff.     Gotlieb  v.  Cranch,  xxi.  67. 

18.  Against  railway  accidents — Measure  of  damages.  In  a  suit  on  a  policy  of 
ifisorance,  by  which  1,000/.  was  to  be  paid  to  the  plaintiff's  representatives  in  case 
of  his  death  by  a  railway  accident,  and  a  proportionate  part  of  that  sum  to  him  in 
case  of  a  personal  injury  by  such  accident,  it  was  held^  that  the  assured  could  only 
recover  for  the  personal  expense  and  pain  occasioned  to  him  by  the  injury,  and  was 
not  entitled  to  damages  for  loss  of  time  or  loss  of  profit  occasioned  by  it,  and  that  it 
was  not  a  true  measure  of 'damage  to  assume  the  sum  insured  as  the  value  of  life, 
and  estimate  a  proportionate  sum  for  the  injury  sustained.  Theobald  v.  The  Railway 
Passengers  Assurance  Co.  xxvi.  483. 

14.  Accident  within  the  policy.  A  railway  insurance  company  insured  the  plaintiff 
1,000/L,  payable  to  his  representatives  in  the  event  of  his  death  from  railway  accident, 
a  proportionate  part  of  the  sum  to  be  paid  him  in  case  of  injury  by  such  accident  In 
getting  cot  of  tiie  carriage  after  the  train  stopped,  the  steps  of  the  carriage  being 
accidentally  slippery,  the  plaintiff  fell  without  any  negligence  on  his  part,  and  was 
injored.     lieldf  a  railway  accident  within  the  meaning  of  the  policy.    lb. 

n.  Marine  Insurance, 

1.  Implied  warranty  of  seaworthiness.  Assumpsit  on  a  time  policy  Of  insurance, 
oommeDcing  on  the  25th  September,  1843.  Plea,  that  the  ship  was  not,  at  the 
Gommencement  of  the  risk  in  the  policy  mentioned,  nor  at  the  time  of  the  making  of 
the  policy,  nor  on  the  25th  September,  1843,  seaworthy,  or  in  a  fit  and  proper  con-' 
dition  safely  to  go  to  sea.  Plea,  held  good  in  the  queen's  bench,  but  on  error  in  exche- 
quer chamber,  it  was  held,  first,  that  the  word  **  seaworthy  **  did  not  necessarily  mean 
Uttt  the  ship  was  in  a  state  completely  fit  for  sea  navigation,  but  included  in  it  a 
fitness  for  present  navigation  either  on  a  sea  or  rivei*,  if  about  to  sail  or  sailing  on 
-ikber,  and  a  oonditioii  of  repair  and  equipment  fit  for  such  a  port,  if  she  was  then  in 
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port  Secondly,  that  the  plea  was  bad,  because  in  a  time  policy  there  is  no  implied 
warranty  or  condition  that  the  ship  was  seaworthy  at  the  commencement  of  the  risk 
or  term,  wherever  she  happened  to  be,  or  in  whatever  circumstances  she  was  placed 
at  the  time.  Small  v.  Gibsorij  iii.  290,  299.  Affirmed  in  the  House  of  Lords,  xxiv. 
16. 

2.  Warranty,  A  marine  policy  was  made  subject  to  the  rule  that  ships  were  not 
to  sail  from  any  port  on  the  east  coast  of  Great  Britmn  between  the  5th  of  October 
and  the  5th  of  April,  to  any  port  in  the  Belts  between  the  20th  of  December  and 
the  15th  of  February.  The  plaintiff's  vessel  sailed  on  the  8th  of  February,  for  F., 
a  port  in  the  Belts,  and  was  lost  Held^  that  the  nile  amounted  to  a  warranty,  and 
not  to  an  exception ;  that  the  assured  was  not  entitled  to  recover  in  respect  of  the 
loss;  and  that  the  word  ''to,"  as  used  in  this  rule,  meant  "towards.**  CoUedge  ▼. 
Harty^  iii.  550. 

8.  General  average,  A  declaration  set  out  a  policy  of  assurance  on  a  ship  and 
cargo,  with  a  memorandum  stating  that  the  ship  and  freight  were  free  from  average, 
unless  general,  and  that  the  assurance  was  on  money  a(|pmced  oh  freight,  and  alleged 
that  £.  was  interested  in  the  money  insured  against,  being  money  advanced  to  him  as 
owner  of  the  ship  on  account  of  freight,  and  that  the  insurance  was  made  on  his 
iKM;ount  Further,  that  during  the  continuance  of  the  risks  insured  against,  the  ship, 
with  the  cargo,  was  greatly  damaged  by  stress  of  weather,  and  obliged  to  put  into  port, 
unload,  repair,  and  load,  and  that  divers  of  the  costs  thereof  were  the  subject  of  a 
general  average  loss.  Breach,  tliat  the  defendant  had  not  contributed  according  to 
the  rate  of  the  sum  assured  by  him,  nor  paid  any  part  of  the  chains  incurred  in 
respect  of  the  said  ship  and  cargo.  Flea,  that  the  policy  was  made  in  London,  and 
according  to  the  usage  and  custom  of  merchants,  &c.,  underwriters,  and  others  affect- 
ing and  underwriting  marine  insurances  in  London,  and  the  known  and  accepted 
mercantile  interpretation  and  meaning  of  a  policy  so  worded,  an  insurer  of  money 
advanced  on  account  of  freight  was  not  liable  to  a  general  average  loss  or  contribu- 
tion. Ileld^  upon  demurrer,  first,  that  the  declaration  sufficiently  showed  a  loas  in 
respect  of  which  a  claim  to  general  average  contribution  arose,  and  for  wluch  the  un- 
derwriters to  the  policy  were  liable.  Secondly,  that  there  was  nothing  in  the  descrip- 
tion of  the  interest  insured  by  the  policy  to  lead  the  underwriters  to  infer  that  the 
insurance  was  effected  by  the  charterer  or  shipper,  and  not  by  the  ship-owner. 
Thirdly,  that  the  alleged  usage  was  in  derogation  and  contradiction  of  the  written 
tontract,  and  could  not  be  set  up  in  bar  of  the  action.    HaU  v.  Janstmy  xxix.  111. 

4.  Total  loss — Expense  of  protecting  cargo.  Where  com  is  insured  free  fr«n 
average,  and,  in  consequence  of  injury  to  the  ship,  damaged  in  the  voyage  and  taken 
out  at  an  intermediate  port  during  the  repairs  of  the  ship,  there  is  not  a  total  losSy 
unless  the  com  is  in  such  a  condition  that  the  expense  of  bringing  it  to  the  port  of 
destination  for  sale  would  exceed  the  value  of  it  when  brought ;  and  it  is  not  propet 
to  leave  it  to  the  jury,  whether  the  insured  had  acted  as  a  prudent  uninsured  owner 
would  have  under  the  circumstances.    Reimer  v.  Ringrose^  iv.  8S8. 

5.  Total  loss — Expense  of  preserving  cargo,  A  cargo  of  wheat  was  insured  from 
O.  to  L.  and  the  vessel  was  damaged  and  repaired,  and  vessel  and  cai^  were 
hypothecated  for  repairs,  by  a  bottomry  bond,  and  afterwards  the  vessel  was  wrecked 
and  towed  into  the  port  of  C.  by  salvors.  The  caigo  was  damaged,  but  part  of  it 
could  have  been  dried  and  conveyed  in  a  merchantable  condition  to  L.,  the  port  of 
discharge.  Proceedings  were  taken  in  the  admiralty  court,  and  a  sum  was  awarded 
on  the  bottomry  bond,  and  another  sum  for  salvage.  Held,  that  in  determining 
whether  it  was  ^*  practicable  "  to  send  the  whole  or  part  of  the  cai^  to  its  place  of 
destination  in  a  marketable  state,  the  jury  ought  to  have  ascertained  the  costs  of  nn* 
shipping,  drying,  warehousing,  and  transshipping  tiie  cargo  into  a  new  bottom,  thd 
cost  of  the  difference  of  tran^t  to  the  port  of  discharge,  if  it  could  be  only  effected 
at  a  higher  than  \bA  rfginal  rale  of  freight,  and  the  amount  of  the  salvage  in  pn^Kxr- 
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tion  to  the  yalne  of  the  cargo  saved ;  that  the  loss  woqld  have  been  total  if  the  aggre^ 
gate  of  those  items  had  exceeded  the  value  of  the  cargo  at  L.,  but  if  the  aggregate 
would  not  have  exceeded  the  value  of  the  cargo  or  the  part  saved,  then  the  loss  would 
have  been  only  partial.  Held^  also,  that  the  sum  paid  to  the  parties  entitled  under 
the  bottomry  bond,  and  their  costs  in  the  admiralty  court,  could  not  be  taken  into 
account.    Rosetto  v.  Gwmey^  vii.  461.  • 

6.  Peril  of  the  sea — Wetting  cargo,  A  ship  loaded  with  hides  and  tobacco  encoun- 
tered bad  weather  and  shipped  much  water,  whereby  the  hides  were  wetted  and 
rendered  putrid.  Neither  the  tobacco  nor  the  packages  containing  it  were  imme- 
diately in  contact  with  nor  directly  damaged  by  sea  water;  but  the  tobacco  wad 
damaged  and  deteriorated  in  flavor  by  the  fetid  odor  proceeding  from  the  putrid 
bides.  Held^  that  this  was  a  loss  by  peril  of  the  sea.  Montoya  v.  The  London  Asswr^ 
ance  Co.  iv.  500. 

7.  Perils  of  the  seas — Loss  by.  In  an  action  on  a  policy  of  insurance  in  the  usual 
ibnn,  the  insurance  being  on  advances  for  the  transport  of  Chinese  emigrants  from 
China  to  Peru,  their  outfit,  provisions,  &c.,  the  insurance  to  continue  till  the  emigrants 
were  landed,  it  appeared  that  the  emigrants  had  risen  and  murdered  the  master  and 
a  part  of  the  crew,  compelled  the  survivors  to  steer  to  the  nearest  land,  and  there 
ttemped.  Held,  a  loss  by  a  peril  insured  against  Palmer  v.  Naylor,  xxvi.  455,  and 
Naylor  v.  Palmer^  xxii.  573. 

8«  PerU  of  the  seas — Taking  ground  in  harbor,  A  vessel  being,  in  the  ordinary 
cfNine  of  her  voyage,  moored  in  harbor,  floated  when  the  tide  was  in,  and  took  the 
ground  when  the  tide  was  low,  she  became  hogged,  or  strained,  all  over  in  conse- 
^qoence.  UMj  that  this  did  not  constitute  a  loss  for  which  an  underwriter  was  liable, 
aa  a  loss  from  perils  of  the  seas,  there  having  been  no  accident  Magnus  r,  Butiemerf 
iz.461. 

9.  Loss  by  barratry.  A  fraudulent  sale  of  ship  and  cargo,  and  an  application  of  the 
proceeds  to  his  own  use  by  a  master,  who  is  part  owner,  is  a  loss  by  barratry.  Per 
Martin,  J.  It  is  a  loss  within  the  general  words  of  the  policy.  Jones  v.  Nicholson^ 
xxvL542. 

10.  Bilging,  A  vessel  was  thrown  on  her  beam  ends  in  a  hurricane  and  so  strained 
tliat  her  seams  opened  and  let  in  much  water ;  but  no  fracture  took  place  in  her 
bottom.    Heldj  no  **  bilging,"  within  the  policy.     Corcoran  v.  Gumey,  xvi.  215. 

11.  Stranding,  A  ship  on  her  voyage  from  Nantes  to  Dublin,  was  obliged  by  stress 
of  weather  to  run  into  the  Bay  of  Calais,  and  there  let  go  the  bower-anchor  and 
chains.  The  gale  increasing,  and  the  ship  dragging  the  large  i^lfx^,  the  captain,  to 
prevent  the  ship  going  on  shore,  slipped  both  chains  overboard,  got  the  ship  under 
saQ,  and  succeeded  in  entering  the  tidal  harbor  of  Sanzon,  where,  by  reason  of  its 
being  at  the  time  low  water,  the  ship  took  the  ground,  and  for  a  month  only  floated 
aboQt  eight  days,  and  then  only  at  the  top  of  spring  tides.  When  afterwards  the  ship 
proceeded  to  sea,  it  was  found  that  she  had  become  strained  and  was  making  water, 
in  consequence  of  which  her  cargo  was  damaged.  Held,  that  the  ship  was  **  stranded" 
m  the  harbor  of  Sanson,  within  the  meaning  of  the  memorandum  in  a  policy  of  in- 
surance,   lb. 

1%  Capture  by  pirates-^Abandonment.  If  a  vessel  insured  on  a  time  policy  be  cap 
tared  by  pirates  and  then  recaptured  by  an  English  man-of-war,  and  retained  in  the 
possession  of  the  prize  crew,  and  the  owners  give  notice  of  abandonment  as  soon  as 
tlwy  have  received  the  news  of  the  capture  by  pirates,  they  are  entitled  to  recover  as 
Ibr  a  total  loss.    Dean  v.  Hornby,  xxiv.  85. 

18.  Advanced  freight.  By  a  charter-party  a  vessel  was  to  proceed  from  M.  to  F.| 
llwiice  to  8.  and  thence  to  B.,  one  month's  pay  to  be  received  at  F.  From  S.  the 
tmsiX  retamed  to  M.,  where  a  new  charter-party  was  made,  whereby  the  vessel  was  to 
proceed  at  once  to  H.,  at  a  certain  price  per  month,  beginning  at  a  time  previous  to 
reeeption  of  the  moiith's  pay  at  F.^  which  had  be.en  duly  received.    Heldj  that  the 


882  INSUBAKOB. 

second  charter-party  annulled  the  first,  and  ^at  the  parties  were  entitled  to  treat  the 
money  as  paid  under  the  second  charter-party,  and,  consequently,  covered  by  a  policy 
effected,  the  vessel  'Most  or  not  lost  between  M.  and  H./'  on  a  sum  of  freight 
advanced.    Ellis  v.  Lafone^  xviil.  559. 

14.  Insurance  of  freight.  A  ship  arrived  at  her  port  of  destination,  delivered  her 
cargo,  and  her  owners  received  the  freight  The  ship  was  greatly  damaged,  however, 
and  the  owners  abandoned  to  the  insurers  on  ship ;  the  loss  was  adjudged  total  and  the 
abandonment  a  proper  one.  The  abandonees  were  adjudged  entitled  to  the  freight 
received  by  the  owners.  The  latter  brought  an  action  against  the  insurers  on  freight 
for  the  amount  Held,  that  they  could  not  recover.  The  contract  of  the  defendants 
was  completed  when  the  freight  was  received,  and  the  freight  was  subsequently  lost 
to  the  owners ;  it  was  hy  their  own  act,  and  not  by  perils  of  the  sea  insured  against 
The  Scottish  Marine  Insurance  Co.  v.  Turner,  xx.  24. 

15.  If  any  passengers  of  a  ship  shall,  without  any  neglect  or  default  of  their  own,  find 
themselves  within  any  colonial  or  foreign  port  other  than  that  at  which  they  contracted 
to  land,  the  master  of  the  ship  is  bound,  under  the  Passenger  Act,  to  forward  them  to 
their  destination ;  and  the  amount  expended  by  him  in  forwarding  them  may  be 
recovered  from  the  underwriters  of  a  policy  of  asstirance  on  the  passage -money 
against  all  costs,  charges,  and  liabilities  to  which  the  owners  may  be  subjected  under 
the  act     Gibson  v.  Bradford,  xxx.  194. 

'  16.  Fraudulent  representations.  To  an  action  on  a  policy  of  insurance,  a  plea,  that 
the  insurer  was  induced  to  enter  into  the  policy  by  a  false  misrepresentation  of  a 
material  fact,  knowingly  made  by  the  assured  and  their  agent,  is  supported  by  proof, 
either  of  concealment  or  of  misrepresentation  not  fraudulent  Where*  a  policy  is 
avoided  by  concealment  or  by  misrepresentation  not  fraudulent,  the  assured  is  entitled 
to  a  return  of  the  premium,  and  die  policy  is  conclusive  evidence  of  the  receipt 
of  the  premium  by  the  insurer.    Anderson  v.  Thornton,  xx.  839. 

IIL  Fire  Insurance. 

1.  Notice  of  loss  and  statement  of  particulars.  A  fire  policy  contained  several  con- 
ditions, a  non-compliance  with  which,  it  was  stated,  would  make  the  policy  vrnd. 
There  was  another,  that  in  case  of  a  fire  the  insured  should  at  once  notify  the  secre- 
tary, and  within  three  months  deUver  to  him  written  particulars  of  the  loss,  &c. 
Held,  that  the  delivery  of  such  particulars  was  a  condition  precedent  to  the  right  to 
recover  on  the  policy.    Mason  v.  Harvey,  xx.  541. 

2.  Covenant  not  to  use  steam  engine — Avoidance  of  policy.  A  fire  policy  contained 
clauses  providing,  that  if  any  steam  engine,  &c.,  was  used  on  the  premises,  it  should 
be  specially  mentioned ;  if  the  risk  was  in  any  way  increased  afterward,  the  circun- 
stances  were  to  be  indorsed  on  the  policy;  any  alteration  in  the  buildings,  or  any 
introduction  of  steam  engines,  &c.,  or  any  new  trade  carried  on,  were  to  be  so 
indorsed,  and  extra  premium  paid.  Otherwise  the  policy  was  to  be  void.  Pluntiff 
placpd  a  small  engine  on  the  premises,  and  ran  it  several  days,  to  see  if  it  were  worth 
his  while  to  buy  it  for  use  there.  A  fire  having  happened,  it  was  held,  that  the  policy 
was  avoided,  and  that  whether  the  fire  was  occasioned  in  consequence  of  the  steam 
engine  having  been  worked  or  not,  was  immaterial     Glen  v.  Lewis,  xx.  864. 

3.  Alteration  of  buildings — Increase  of  risk.  Fire  policy  for  one  year  upon  a  "  brick 
building,  &c.,  (described  in  a  paper  attached  to  this  policy.")  Description  annexed. 
During  the -year,  the  house  was  altered,  by  adding  to  it  an  additional  story,  but  so  that 
the  alterations  did  not  increase  the  hazard  or  probability  of  fire,  except  so  fiir,  if  aft 
all,  as  the  increase  of  the  area  of  a  building  by  a  third  story  may  be  considered  to 
have  necessarily  increased  such  hazard ;  and  aflerwarda,  during  the  year,  the  honae 
was  totally  burnt  Held,  that  the  underwriter  was  not  liable ;  for  the  description  mm 
by  reference  incorporated  into  the  policy,  and  the  description  amounted  to  a  wunuit7. 
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iadnot  only  to  ft  wammty  that  tbe  building  was  as  described  at  the  time  the  descrip- 
tioQ  was  given  and  at  the  date  of  the  policy,  but  that  it  would  not  be  altered  by  tho 
asMired,  so  as  to  increase  the  risk  during  the  year,  and  that  it  had  been  so  altered. 
SUlem  ▼.  Thornton^  xxvi.  238. 

4.  Assignment  to  company  of  rights  against  third  parties.  An  insurance  company^ 
on  payment  of  a  loss  occasioned  by  the  negligence  of  a  third  party,  may  take  an 
anignment  of  any  rights  of  action  which  the  assured  may  have,  growing  out  of  such 
negligence.     The  Quebec  Fire  Insurance  Co,  v.  Si,  Louis,  xxii.  73. 

5.  Plaintiff  and  defendant  were  members  of  an  insurance  association,  of  which  one 
role  was,  that  sums  to  be  paid  for  losses  should  be  settled  by  the  committee ;  if  the 
ftSfored  was  not  satisfied  with  their  award,  arbitrators  were  to  be  appcnnted ;  until  the 
decision  of  the  latter,  the  assured  was  to  have  no  right  to  sue  at  law  or  in  equity,  and 
then  only  for  the  amount  they  gave ;  and  obtaining  their  decision  was  declared  a  con- 
dition precedent  to  such  right  This  rule  was  referred  to  in  and  made  part  of  the 
policy.  To  an  action  on  a  policy,  defendant  pleaded  the  above  rule,  alleging  that  the 
committee  determined  the  amount  due,  that  plaintiff  was  dissatisfied,  but  would  never 
consent  to  a  reference  to  the  arbitrators.  The  exchequer  held  this  and  a  similar  plea 
bad,  the  mle  being  void  as  an  attempt  to  oust  the  superior  courts  of  their  jurisdiction. 
Hdd,  in  the  exchequer  chamber,  that  the  contract  was  not  of  that  description,  since 
it  did  not  deprive  the  plaintiff  of  his  right  to  sue,  but  only  rendered  it  a  condition 
precedent  that  the  amount  to  be  recovered  should  be  first  ascertained,  either  by  the 
eommittee  or  by  arbitrators*    Scott  v.  Avery,  xx.  827. 

IV.  Miscellaneotis  Cases, 

1.  Who  entitled  to  insurance  money.  By  an  order  of  court  the  receiver  of  certain 
real  estates  was  directed  to  pay  certain  fire  insurances  on  them.  By  a  subsequent 
decree  it  was  declared  that  H.  was  tenant' in  tail  in  possession  of  the  real  estates,  and 
the  receiver  was  directed  to  pay  the  balances  to  the  account  of  II.  A  fire  having 
taken  |dace,  it  was  held,  that  H.  was  entitled  to  the  insurance  money.  Seymour  r, 
Venum,  x.  40. 

2.  A  testator  bequeathed  certain  chattels  to  A,  and  afterwards  had  them  insured 
agiunst  loss  by  sea,  and  embarked  with  them  in  a  ship  and  was  lost  with  them.  Heldf 
that  A  had  no  interest  in  the  insurance  money  recovered  by  the  executors.  Dureani 
T.  Friend^  xL  2. 

3.  Warranty  of  truth  of  answers.  The  plaintiffs  were  insured  agtunst  loss  by  the 
iinfaithfiilness  of  their  treasurer.  To  the  question  in  the  application  "  what  checks 
wHl  be  osed  to  secure  accuracy  in  his  accounts,  and  when  and  how  often  will  they  be 
balanced  and  closed,"  it  was  answered,  "  examined  by  finance  committee  once  every 
fortnigfat.''  Held,  that  this  was  not  a  warranty  that  the  accounts  should  be  so  ex- 
amined*    Benham  v.  The  United  Guarantee,  ffc.  Insurance  Co,  xiv.  524. 

4.  The  circumstance  that  the  mortgage  assignment  of  a  policy  does  not  contain  a 
clause  making  the  receipt  of  the  mortgagee  a  good  discharge  for  the  sum  assured,  but 
does  contain  the  ordinary  power  of  attorney  to  sue  in  the  name  of  the  mortgagor, 
does  not  entitle  the  assurance  office  to  call  for  the  insolvent  assignee  of  the  mortgagor 
to  join  in  the  receipt    Deshorough  v.  Harris,  xxxi.  592. 

5.  An  action  of  debt  as  well  as  an  action  of  covenant  may  be  maintained  against 
an  insurance  company  for  the  amount  of  the  insurance.  The  Sunderland  Marine 
Jntwrance  Co.  v.  Kearney,  vi.  812. 

6.  Tbe  Erectors  of  an  insurance  company  cannot  enforce  the  payment  of  the  pre- 
mioma  on  a  pc^y  after  the  company  has  ceased  to  do  business,  and  is  virtually  dis- 
aohred.  Consequently,  a  bond  given  to  secure  the  payment  of  the  premiums  as  well 
ae  tlie  repayment  of  a  som  of  money  borrowed,  is  not  assignable  by  the  directors  at 
iShm  time  of  the  disaolntion  quoad  the  premiums,  and  the  surety  is  so  far  not^iesponn- 
U»  to  tiiB  aanignaet.    Atkuutm  r.  Cfylby,  xm.  209. 
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7.  A  declaration  in  assumpsit  for  a  total  loss  on  a  policy  of  insurance  on  a  sliip  and 
cargo,  stated  that  the  defendants  were  shareholders  of  and  partners  in  the  G.  M.  Assur- 
ance Co. ;  that  the  plaintiff  caused  a  policy  (which  was  set  out)  to  be  effected  on  the 
ship  and  cargo,  by  which  "  it  was  declared  and  agreed  by  and  between  the  company 
and  the  assured,  that  the  capital  stock  and  funds  of  the  said  company  should  alone  be 
liable  to  answer  and  make  good  all  claims  and  demands  whatsoever,  under  and  by 
virtue  of  the  said  policy ;  and  that  no  proprietor  of  the  said  company,  should  be  in 
anywise  subject  or  liable  to  any  clsums  or  demands,  nor  be  in  anywise  charged  by 
reason  of  the  said  policy,  beyond  the  amount  of  his  or  her  share  or  shares  in  the 
capital  stock  of  the  said  company,  it  being  one  of  the  original  and  fundamental  prin- 
ciples of  the  said  company  that  the  responsibility  of  the  individual  proprietors  should, 
in  all  cases  and  under  all  circumstances,  be  limited  to  their  respective  shares  in  the 
capital  stock."  The  declaration  then  averred  that,  in  consideration  of  the  payment 
of  the  premium  and  of  the  promises  of  the  pliuntiff*,  the  defendants  then  pronused 
the  plaintiff  that  they  would  become  and  be  insurers  to  the  plaintiff  of  the  said  sum, 
&c. ;  and  after  stating  the  loss  of  the  ship,  averred  that  the  capital  stock  and  funds 
of  the  company  were  sufficient  to  pay  the  plaintiff  the  said  sum,  yet  tiiat  the  defend- 
ants had  not  paid.  To  this  declaration,  there  was  a  demurrer  by  one  defendant,  and 
by  another  a  plea  of  non-assumpsit,  and  a  traverse  of  the  allegation  of  the  sufficiency 
of  the  capital  stock  and  funds  to  pay  the  plaintiff.  Held^  in  error,  on  the  demurrer, 
that  the  declaration  disclosed  a  joint  contract  by  all  the  defendants  with  the  plaintiff, 
and  was  therefore  good ;  and  on  the  issue  on  non*as8umpsit,  that  there  was  no  evi- 
dence for  the  jury  of  any  joint  liability  of  the  defendants.  Hallett  v.  Dowdall,  iz. 
847. 

8.  The  declaration  alleged  a  policy  of  assurance,  in  respect  of  losses  by  sales  to 
debtor  traders,  and  that  by  rules  indorsed  thereon,  it  was  provided,  Rule  40 :  **  That 
the  assured  should  be  entitled  to  set  off  admitted  claims  against  premiums."  Rule 
41 :  **  That  if  the  premiums  should  not  be  paid  within  fifteen  days  after  they  fell  due, 
the  directors  might  either  cancel  and  declare  the  policy  void  or  enforce  payment  of 
the  premiums."  Rule  60  :  "  That  for  the  mutual  benefit  of  the  assured,  the  directors 
might  cancel  any  policy  and  give  notice  to  the  assured,  and  the  policy  should  thence- 
forth be  null  and  void,  but  the  assured  should  be  entitled  to  every  benefit  secured  by 
it  up  to  the  date  of  its  being  so  cancelled."  General  averment,  that  the  plaintiffs  had 
done  all  things  necessary  that  they  should  do,  to  entitle  the  plaintiffs  to  be  paid  by 
the  defendants  a  loss  incurred  during  the  continuance  of  the  agreement.  Breach, 
that  the  defendants  had  not  paid  the  plaintiffs  in  respect  of  the  loss.  Plea,  that  a 
premium  payable  by  the  plaintiffs  was  not  paid  within  fifteen  days  after  it  fell  due, 
wherefore  the  directors  cancelled  the  policy,  and  declared  it  void.  Heldj  first,  that 
the  general  averment  in  the  declaration  was  sufficient ;  secondly,  that  the  effect  of 
rule  41  was  to  empower  the  directors  to  make  a  policy  as  void  as  if  actually  cancelled, 
and  that  there  was  nothing  in  rules  40  and  60  inconsistent  with  it,  and,  therefore,  that 
the  plea  was  a  good  answer  to  the  action.  Bamberger  v.  The  Commercial  Credit 
Mutual  Assurance  Co.  xxix.  307. 

INTEREST. 

1.  Surety  compelled  to  pay  debt  of  principal^  entitled  to  interest.  A  surety  who  is 
indemnified  against  all  loss  by  his  principal,  and  who  is  compelled  to  pay  the  debt  of 
his  pnncipal,  is  entitled  to  interest  upon  the  amount  so  paid,  though  interest  was  not 
expressly  mentioned  in  the  contract  between  them,  and  though  there  was  not  any 
demand  of  interest,  and  though  the  claim  in  respect  thereof  was  not  made  until  many 
years  after  payment    Petre  v.  Duncombe,  i.  820. 

2.  Question  for  Jury.  And  where  the  principal  had,  on  one  occasion,  allowed  fhe 
lurety  interest  at  the  rate  of  5/.  per  cent  on  a  sum  thus  paid,  it  was  held  no  misdireo- 
tion  to  leave  it  to  the  jury  to  say  whether  they  would  not  give  the  sorety  interest  at 
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that  rate  in  respect  of  all  sums  paid  by  him  for  the  principal  under  the  same  contract 
Ih. 

3.  On  money  had  and  received.  Before  action  brought,  upon  agreement  to  repay 
deposits  on  subscription,  to  railway  shares  in  case  of  failure  to  obtain  act  of  incorpora- 
tion, plaintijGr,  by  letter  to  defendant,  demanded  repayment  of  the  whole  of  the  de- 
posits on  his  shares,  adding,  that  he  should  expect  to  be  paid  5/.  per  cent,  interest 
fiom  a  time  specified,  which  was  prior  to  the  date  of  the  letter.  Held,  (Parke,  B., 
and  Maule,  J.,  doubting,)  a  sufficient  demand  of  payment  within  section  28  of  statute 
3  &  4  Will.  IV.  c.  42,  to  entitle  the  jury  to  give  interest  from  the  date  of  the  demand 
until  the  time  of  payment    Londesborough  v.  Mowatt,  zxviii.  119,  and  xxv.  25. 

4.  On  purchase-money  of  an  estate.  A  purchase  was  to  be  completed  on  a  given 
day,  when  the  purchaser  was  to  have  possession,  and  it  was  provided,  *•[  that  if,  from 
any  cause  whatever,"  the  purchase-money  should  not  be  then  paid,  the  purchaser 
should  pay  interest  A  delay  of  six  months  occurred  from  the  default  of  the  vendor 
in  not  furnishing  proper  abstracts.  Held,  that  the  purchaser  must  pay  interest,  unless 
be  gave  up  the  rent,  during  that  period.     Coiope  v.  Baketoell,  xvii.  508. 

5.  Upon  the  sale  of  a  reversion,  interest  is  payable  upon  the  purchase-money  from 
the  date  of  the  contract    Bailey  v.  CoUett,  xxiiL  263. 

6.  On  legacies.  A  legacy  to  a  child  carries  interest,  on  the  ground  of  the  presumed 
intention  of  the  parent  to  fulfil  his  moral  duty  of  providing  for  the  maintenance  of 
his  child ;  but  if  he  has  discharged  that  duty  by  providing  for  the  maintenance  of  his 
child  out  of  another  fund,  the  legacy  does  not  necessarily  carry  interest  Rouse's 
EstaUf  in  re,  zv.  183. 

7.  A,  by  deed  settled  property  on  himself,  for  life,  with  power  of  appointment  to 
hia  children,  &c.  Ten  years  after,  he  married  a  second  wife,  and  appointed  a  portion 
for  the  two  children  of  this  second  marriage.  He  also  appointed  portions  to  the 
children  by  the  first  marriage,  with  interest  from  his  death.  Held,  that  the  children 
by  the  second  marriage  were  not  entitled  to  interest  from  the  death  of  A  to  the  death 
of  hia  widow.     Gardner  v.  Perry,  vi.  119. 

8.  On  arrears  of  annuity.  Interest  is  not  payable  upon  the  arrears  of  an  annuity ; 
and  it  forms  no  exception  to  that  rule  that  the  annuity  is  for  maintenance,  and  is 
secnred  by  a  bond ;  but  in  an  administration  suit,  upon  further  directions,  the  assets 
of  a  testator  may,  after  payment  of  the  other  debts,  be  rendered  liable,  under  the 
46th  order  of  August,  1841,  for  interest  upon  the  arrears  of  an  annuity  from  the 
date  of  the  decree,  and  from  the  subsequent  times  of  the  annuity  fidling  due.  Lanison 
T.  Lanison,  xxiiL  15. 

9.  Interest  not  allowed  on  the  arrears  of  an  annuity,  and  the  discretion  of  the  court, 
on  the  question,  is  not  afiected  by  the  stat  3  &  4  Will.  IIL  c.  42,  s.  28.  PawelTs  Trust, 
m  rtf  xviL  658. 

10.  On  rent  paid  into  court.  Where  a  lessee  company  paid  into  court  money  due 
to  the  leaor  company  for  rent,  it  was  held,  that  the  lessor  company  was  entitled  to 
interest  on  the  same,  such  payment  having  been  in  abuse  of  the  process  of  the  court 
The  HuU  and  Selhy  Railroad  Co.  v.  The  Northeastern  Railroad  Co.  xxxi.  234. 

11.  Upon  costs.  In  an  agreement  relating  to  debts  due  to  a  solicitor  for  costs,  &c., 
horn  a  client,  the  words  '*  with  lawful  interest  on  the  same  respectively  upon  the 
prindj^e  of  annual  rests  **  were  held  to  relate  to  interest  before  and  down  to  the  date 
of  the  agreement,  and  therefore  the  instrument  was  not  vend  for  illegality.  Moss  v. 
Bauibndge,  xxxi.  565. 

IS.  On  an  award.  The  award  of  an  arbitrator  declared  that  a  given  sum  was  due 
frooi  A  to  B  which  was  ordered  to  be  paid  on  given  days,  if  not,  then  the  securities 
were  to  be  told,  &c.  In  the  order  no  mention  was  made  of  interest  Held,  that  the 
produce  of  the  securities  was  not,  as  against  subsequent  encumbrancers  of  A,  charge- 
able with  more  than  the  principal  sum  of  the  award.     CoUett  t.  Neumham,  xxi.  263. 

It.  F«  bad  mortgaged  bit  interest  in  the  subject-matter  of  his  suit  to  Messrs.  S.,  to 
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secure,  among  other  sums,  a  sum  which  they  were  to  pay  for  him.  This  they  had 
omitted  to  pay,  but  the  court  treated  it  as  an  ordinary  sum  of  money  in  hand,  and 
refused  interest  upon  those  sums,  though  the  mortgage,  which  was  to  include  them, 
was  bearing  interest    Foley  v.  Smithy  vii.  117. 

INTERPLBADER. 

1.  Grounds  for  a  bill  of  interpleader.  The  foundation  for  a  bill  of  interpleader  is, 
that  there  is  a  conflict  between  two  or  more  persons  claiming  the  same  debts,  but  this 
conflict  must  not  be  caused  by  any  fault  of  the  plaintiffs.  Desborough  v.  Harris^ 
xxxi.  592. 

2.  Party  holding  funds  must  be  a  mere  stakeholder.  It  is  essential  in  interpleader 
that  the  plaintiff  should  be  a  mere  stakeholder,  and  the  fact  that  there  is  dispute  as  to 
the  amount  in  the  hands  of  the  stakeholder  will  be  fatal  to  the  bilL  Diplock  v.  Ham' 
mond,  xxvii.  202. 

3.  Assignees.  Where  A,  a  judgment  creditor,  assigned,  subject  to  a  lien  of  B,  all 
his  interest  in  the  debt  to  C,  and  notice  of  the  lien  and  assignment  were  given  to  the 
debtor,  and  then  A  went  into  insolvency  and  his  assignee  claimed  the  debt,  the 
debtor's  executor  was  held  entitled  to  protection  by  a  bill  of  interpleader.  Jones  t, 
Thomas,  xxiii.  474. 

4.  After  verdict  at  law.  It  is  no  objection  to  a  bill  of  interpleader  that  it  is  filed 
after  verdict  at  law,  where  the  effect  of  the  action  at  law  was  to  ascertain  the  quantum 
of  damages  due  on  the  claim  of  the  plaintiff  at  law  (a  defendant  in  equity).  Hamil- 
ton V.  Marks,  xix.  321. 

5.  Where  a  company  has  re^stered  what  is  alleged  to  be  a  forged  transfer  of  shares, 
and  an  action  is  brought  against  it  by  the  original  shareholder,  for  dividends,  and 
another  is  threatened  by  the  alleged  transferree,  the  court  will  not  grant  an  inter- 
pleader.   Dalton  V.  The  Midland  Railway  Co.  xxii.  452. 

6.  Upon  an  interpleader  issue  whether  certain  goods  and  chattels  seized  in  execu- 
tion were  ^^  at  the  time  of  the  seizure  the  goods  and  chattels  of  the  plaintiff,"  the 
plaintiff  proved  a  bill  of  sale  of  the  goods  to  himself.  Held,  that  the  defendant,  the 
execution  creditor,  might  set  up,  by  way  of  answer,  a  prior  bill  of  sale  to  a  third 
party.     Gadsden  v.  Barrow,  xxiv.  54S. 

7.  Right  of  bailiff*  to  costs.  As  to  the  bailiff's  right  to  deduct  costs  under  the  i48tli 
interpleader  rule  of  practice  of  the  county  court,  and  his  right  to  sue  for  the  costs 
after  paying  them  over,  see  Bloor  v.  Huston,  xxviiL  858. 

8.  See,  also,  Deller  v.  Prickett,  ii.  232;  Hardy  v.  Walker,  xxiv.  448. 

JAIL. 

Liability  of  boroughs  in  respect  of.  An  act  was  passed  providing  that  where 
boroughs  sent  prisoners  to  the  county  jails,  they  should  pay  a  share  of  the  expenses, 
and  of  the  repairs  &c«  of  the  jails,  provided  that  this  should  interfere  with  no  special 
contract  then  existing.  Another  act  required  the  city  of  S.  to  build  a  new  jiul,  obliging 
the  county  jail  to  receive  the  prisoners  meanwhile,  the  county  justices  to  fix  the  com* 
pensadon  therefor*  This  act  was  afterwards  repealed  so  far  as  it  required  the  building 
of  the  jail ;  and  a  piece  of  land,  granted  by  B.  by  way  of  compensation  to  the  county, 
was  vested  in  the  sheriff  in  trust  for  the  same  uses  to  which  the  jail  was  subject.  On 
mandamus  to  the  city  of  S.  to  contribute  for  keeping  the  prisoners  in,  and  for  repairs 
of,  the  count}'  jail,  it  was  held,  that  there  was  no  special  contract  in  the  case ;  the 
provision  in  th^  second  act  above  not  being  by  way  of  contract,  and  the  grant  of  land 
at  most  only  a  contract  for  the  maintenance  of  the  prison.  Moreover,  the  city  bounds 
had  been  enlarged  since  that  time,  and  therefore  the  present  city  was  no  party  to  any 
contract  with  the  county.  The  city  was  therefore  liable  in  said  contribution.  Re§ma 
y.  The  Mayor,  jrc  of  New  Sarum,  xx.  59. 
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JAILER. 

Discharge  of  debtor — Habeas  corpus,  A  jail-keeper  is  bound  to  discharge  a  debtor 
vpon  the  order  of  an  insolvent  court,  even  though  a  writ  of  habeas  corpus  ad  satJa^ 
faciendum  for  the  debtor  has  been  served  upon  him,  the  return  day  of  which  writ  has 
not  yet  arrived.    Harvey  v.  Hudson^  L  428. 

JOINT-STOCK  COMPANY. 

I.    DEED    OF   SETTLEMENT. 

n.   SIGHTS   AND   LLA.BILITIES    OF   DIRECTORS. 

m.   SHAREHOLDERS,   RIGHTS   AND   LIABILITIES    OF;    EXECUTIONS   AGAINST. 
lY.   SHARES,   WHETH^  REAL    OR  PERSONAL   ESTATE. 
T.  TRANSFER    OF   SHARES. 

TI.  ACTIONS   BY  AND    AGAINST  THE   COMPANY. 
Til.  BSOISTRATION ;  POWER   OF  MAJORITY;    MISCELLANEOUS   CASES. 

I.  Deed  of  Settlement 

1.  Departure  from^  substantial  and  as  to  formalities  only.  Distinction  in  equity  be- 
tween the  effect  of  transactions  between  directors  of  joint-stock  companies  and  other 
perKms,  where  there  is  a  substantial  departure  from  the  powers  and  objects  of  the 
deed  of  settlement,  and  where  there  is  a  departure  as  to  formalities  only.  Ex  parte 
StraffoiCs  Executors^  x.  275. 

2.  Agreements  in,  when  ofna  effect.  Whatever  enactments  are  contained  in  an  act 
of  parliament  establishing  a  joint-stock  company  are  legally  binding,  whatever  their 
effect  Bat  agreements  in  the  deed,  if  they  are  intended  to  alter  the  incidents  of  law 
with  regard  to  property,  will  have  no  effect    Myers  v.  Perigal,  xvii.  109. 

8.  Shares  forfeited  for  non-execution  of— Notice.  The  deed  of  settlement  of  a 
joint-stock  company  contained  a  clause  providing  that  the  shares  of  every  subscriber 
who  should  not  execute  the  deed  within  three  months  from  its  date  should  be  for- 
feited, if  the  board  of  directors  thought  fit,  and  that  the  amount  paid  upon  such  shares 
should  become  the  property  of  the  company.  Held,  that  the  company  were  not  bound 
to  gi^e  notice  of  their  intention  to  declare  shares  forfeited  for  non-execution  of 
the  deed,  and  that  upon  such  declaration  the  property  of  the  defaulting  subscriber  in 
tlie  share  ceased.     Stewart  v.  The  Anglo- Calif ornian  Gold  Mining  Co.  xiv.  51. 

4.  Construction  of  deed  of  copartnery — Fraudulent  abstracts  of  directors — Balanc- 
ing baokt — Estoppel — "  Losses  of  the  company."  By  the  deed  of  copartnery  of  a 
joint-stock  bank,  the  directors  were  to  submit  yearly  abstracts  of  the  company's 
affaira,  showing  a  balance,  which  abstracts  should  be  binding  on  the  partners,  who 
were  to  have  no  right  to  examine  the  company's  books ;  but  it  was  to  be  competent 
to  a  majority  of  partners  at  a  general  meeting  to  appoint  two  of  themselves  to  examine 
and  report  on  the  company's  affairs  in  general.  It  was  also  provided  that,  if  at  any 
dme  it  should  be  found  on  balancing  the  books  that  the  losses  amounted  to  a  certain 
sain,  the  company  was  to  be,  ipso  facto,  dissolved.  A,  a  partner,  filed  his  bill,  alleging 
that  the  yearly  abstracts  were  false  and  fraudulent;  that  the  losses  already  equalled 
die  specified  amount ;  that  the  directors  had  misapplied  the  funds,  and,  by  undue  in- 
fluence, procured  a  majority  of  partners  to  back  them ;  and  that  the  company  was  in- 
solvent Held,  that  the  plaintiff's  allegations  were  sufficient  to  warrant  a  reference  to 
an  accountant  to  inspect  the  company's  books,  and  report  whether  the  abstracts  were 
ttbe,  and  whether  the  losses  equalled  the  specified  amount  Held,  further,  that  A  was 
not  estopped  by  the  deed  from  seeking  redress  in  a  court  of  equity ;  for  the  deed  con- 
templated a  case  where  the  abstracts  were  bond,  fide,  and  not  fraudulent  Held,  further, 
Ant  tlie  expression,  *'  if  on  balancing  the  books  a  certain  loss  be  found,"  feeing 
ganenl,  the  court  is  justified  in  taking  its  own  way  of  ascertaining  the  fiict  of  the  ]o0» 
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tliongli  the  deed  may  contain  pro^osions  as  to  a  particular  mode  of  ascertaining  it 
/Te/e/,  further,  that  *'the  losses  of  the  company''  include  such  losses  as  ma^  arise 
through  the  fraud  of  the  directors,  and  for  which  the  directors  may  be  personally 
liable.     The  North  British  Bank  y.  Collins^  xxviii.  7. 

n.  Rights  and  Liabilities  of  Directors, 

1.  Entitled  to  indemnity  against  expenses.  Though  the  directors  of  a  company 
undoubtedly  stand  in  the  position  of  agents,  and  cannot  bind  their  company  beyond 
the  limits  of  their  authority,  they  also  stand  in  some  degree  in  the  position  of  trustees, 
and  as  such  are  entitled  to  be  indemnified  against  expenses  hondjide  incurred  by 
them  in  the  due  execution  of  their  trust    In  re  The  German  Mining  Co,  xxvii.  158. 

2.  Acts  in  violation  of  deed-^Neglect,  Where  the  directors  of  a  company  do  acts 
in  violation  of  their  deed,  in  a  matter  in  which  they  hare  no  authority,  such  acts  are 
altogether  null  and  void.  But  when  acts  to  be  done  are  within  the  power  and  du^ 
of  the  directors,  and  are  neglected,  and  thereby  third  parties  are  damaged,  neither  a 
court  of  law  nor  pf  equity  will  allow  the  company  to  take  advantage  of  that  neglect : 
(per  Lord  St  Leonards.)    Bargate  v.  Shortridge,  xxxi.  44. 

3.  Objection  of  want  of  form.  If  a  company  neglect  a  form  or  an  obligation  which 
they  could  and  ought  to  perform,  they  cannot  afterwards  raise  an  objection  of  that 
want  of  form  as  against  a  person  with  whom  they  have  been  dealing.  And  on  the 
other  hand,  a  shareholder  coming  into  a  company  cannot  raise  an  objection  to  want 
of  form,  if  he  has  really  become  de  facto  a  shareholder,  so  as  to  prove  a  nullity  as 
against  the  company,  and  to  relieve  himself  from  his  pbligation :  (per  Lord  St  Leon- 
ards.) lb. 

4.  Power  to  draw  checks — LiabUity  for  money  improperly  applied.  A  resolution  of 
the  directors  of  a  company  enabling  any  three  of  them  to  draw  checks  is  within  the 
power  given  by  a  resolution  authorizing  the  directors  "  to  adopt  all  such  measures  as 
they  should  in  their  judgment  consider  necessary  or  expedient  for  the  promotion  of 
the  undertaking ;  **  and  if  under  that  power  three  of  the  directors  draw  checks  and 
apply  the  money  improperly,  those  directors  who  are  not  privy  to  such  drawing  or 
application  are  not  liable.     The  Direct  East  and  West,  Sfc.  Railmay  Co.  xxxi.  430. 

6.  Power  to  lease  or  sell  company's  works — Option  to  lessees  to  buy — Confrmation  by 
shareholders.  By  the  terms  of  the  deed  of  settlement  of  a  joint-stock  salt  company, 
power  was  given  to  the  directors  to  sell,  exchange,  and  lease  all  or  any  of  the  part- 
nership property,  and  to  enter  into  any  contract  It  was  also  provided,  that  no  new 
rule  or  regulation  altering  the  fundamental  constitution  of  the  partnership  should  be 
binding,  unless  confirmed  by  two  thirds  of  the  votes  of  the  partners  present  at  two 
successive  general  meetings.  The  company  purchased  works  and  carried  on  tiie 
manufacture  of  salt  In  consequence  of  the  rivalry  of  the  Joint^ock  Alkali  Com- 
pany, the  business  was  carried  on  at  a  loss.  After  negotiation,  the  managing  director 
on  behalf  of  the  salt  company,  and  a  director  on  behalf  of  the  alkali  company,  en- 
tered into  and  signed  an  agreement,  dated  in  May,  1846,  whereby  the  former  agreed  to 
lease  for  the  term  of  twenty-one  years  all  their  works  to  the  latter  at  a  specified  rent 
It  was  a  term  of  the  agreement  that  the  lease  should  contain  an  option  to  the  alkali 
company  to  purchase  the  works  at  any  time  within  twenty-one  years  at  a  price  named ; 
the  agreement  was  to  be  subject  to  the  consent  of  the  proprietors  of  the  salt  company. 
At  a  meeting  of  proprietors  properly  convened,  held  in  June,  1846,  it  was  unani- 
mously resolved  that  the  agreement  should  be  confirmed.  The  alkali  company 
entered  into  possession  of  the  works ;  disputes  arose  as  to  the  state  of  the  repairs,  and 
the  managing  director  for  and  on  behalf  of  the  salt  company,  by  bill  alleged  that  the 
parties  to  the  agreement  were  respectively  duly  authorized  by  their  respective  com- 
panifs  to  enter  into  the  agreement,  and  also  the  confirmation  thereof  by  the  general 
meeting  of  the  salt  company,  and  sought  to  enforce  the  specific  performance  of  tbe 
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agreement  The  answer  admitted  the  due  authority  of  the  director  of  the  plaintififl' 
company  to  enter  into  the  negotiation,  and  that  the  general  meeting  authorized  its 
being  carried  out,  and  no  objection  was  taken  to  the  agreement  as  being  ultra  vires. 
Held,  that  the  directors  had  a  power  to  lease  or  sell,  or  to  do  both ;  but  that  the  giving 
an  option  to  the  alkali  company,  extending  over  twenty-one  years,  to  purchase  or  not, 
at  a  price  now  fixed,  was  beyond  the  powers  of  the  managing  body ;  and  that  a  con- 
firmation by  a  meeting  of  the  shareholders  could  not  efiectually  sanction  the  contract; 
also,  that  the  consent  of  every  member  of  the  company  was  necessary  to  give  validity 
to  the  contract ;  and  that  this  objection  was  available  to  the  defendant  at  the  hearing, 
notwithstanding  the  admissions  in  the  answer,  and  that  it  had  not  been  taken  on  the 
pleadings.  The  court  was  willing  to  give  the  plaintiffs  an  opportunity  to  obtain  the 
consent  of  each  proprietor  individually ;  but  it  being  admitted  that  some  of  them 
were  under  disability,  it  dismissed  the  bill  without  coats.  The  defendant's  case  was, 
that  a  verbal  agreement  was  added  to  the  written  agreement,  as  a  part  of  it,  as  to 
repairSy  and  that  the  plaintiffs  had  not  done  the  repairs  agreed  on,  which  disentitled 
them  to  enforce  specific  performance ;  and  he  filed  a  cross-bill  to  obtain  discovery  and 
evidence  in  support  of  ^is  defence.  This  ground*  not  being  in  accordance  with  the 
Tiew  which  the  court  took  of  that  defence,  the  cross-bill  was  dismissed  with  costs. 
Oay  Y.  Rujffbrdy  zix.  350. 

6.  Guaranty  of  dividend — Want  of  consideration — False  representation.  The  first 
count  of  the  declaration  stated  that  the  society  was  formed  on  the  plan  of  a  sociiti 

anonyme  ;  that shares  were  offered  to  the  public  at per  share,  free  of  fur- 

tlier  caUs ;  that  the  defendant  as  a  promoter  and  managing  director  had  guaranteed 

and  promised  to  the  bearers  of  the shares  a  dividend  of ;  that  the  plaintiff* 

confiding  in  such  promise  purchased shares,  &c.    Breach,  non-payment  of  the 

dividend  guaranteed.  Held,  that  the  count  was  bad,  as  it  showed  no  privity  be- 
tween the  plaintiff  and  the  defendant,  nor  any  consideration  for  the  promise  moving 
from  the  defendant  to  the  plaintiff*.  The  second  count,  beginning  like  the  first, 
alleged  that  defeiidant,  intending  to  deceive  the  public  had  represented  the  concern 
as  sale,  &c. ;  and  intending  to  deceive  the  public  who  might  become  purchasers  of 

the shares,  and  in  order  to  induce  them  so  to  purchase  had  stated,  &c.,  that  the 

directors  guaranteed,  &c.,  by  said  false,  fraudulent,  and  deceitful  representations 
inducing  plaintiff*  to  purchase,  &c.,  defendant  knowing  the  same  to  be  false,  &c. 
Ueldf  that  the  count  contained  a  sufficient  allegation  of  a  fabe  representation  by  the 
defendant,  and  that  the  plaintiff  was  entitled  to  judgment  upon  it,  as  there  was  no 
necesuty  for  any  privity  between  the  parties  to  support  an  action  of  tort  for  a  false 
representation.     Gerhard  v.  Dates,  xx.  1 29. 

7.  Number  of  directors  requisite  to  transact  business.  The  deed  of  a  joint-stock 
banking  company  contained  provisions  that  the  directors  should  be  not  fewer  than 
five  nor  more  than  seven ;  that  three  or  more  should  constitute  a  board,  and  be  com- 
petent to  transact  all  ordinary  business ;  and  that  the  directors  should  have  power  to 
compromise  debts,  &c.  The  number  of  directors  became  less  than  five ;  four  direc- 
tors, being  the  whole  number  then  existing,  executed  a  deed  compromising  a  large 
debt  doe  to  the  bank,  taking  from  the  debtor  a  mining  concern,  and  covenanting  with 
liim  on  behalf  of  the  company,  to  indemnify  him  against  certain  bills  of  exchange. 
In  an  action  of  covenant  by  the  debtor  for  not  indemnifying  him,  it  was  held,  that 
such  covenant  did  not  bind  the  company ;  for  that  this  was  not  ordinary  business,  and 
no  smaller  number  than  five  directors  were  competent  under  the  deed  to  transact  it. 
Qmtrej  whether  a  board  of  three  directors  could  transact  even  ordinary  bu:»iness, 
unlesB  it  was  a  board  of  three  out  of  five  directors.    Kirk  v.  Bell,  xii.  385. 

8.  Suit  by  public  officers  against  directors  of  insolvent  company — Unauthorized  speC' 
mkuians — Parties — Multifariousness.  A  joint-stock  banking  company,  subsisting  un- 
der the  7  Geo.  IV.  c.  46,  having  become  insolvent,  and  ceased  to  carry  on  business,  the 
public  officer  instituted  a  suit,  chai^g  certain  of  the  directors,  as  defendants,  with 
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losses  during  the  time  when  the  business  was  carried  on,  bj  reason  of  unauthorized 
speculations  in  shipping  and  collieries,  and  of  a  fraudulent  transaction  by  a  deed  of 
arrangement  with  a  debtor  to  the  company,  who  was  also  made  a  defendant ;  and 
praying  relief  in  respect  of  all  these  matters,  and  particularly  to  have  the  deed  set 
aside.  On  the  demurrer  of  one  of  the  directors,  it  was  held^  that  the  suit  was  prop- 
erly instituted  by  the  public  officer,  although  the  company  had  ceased  to  carry  on 
business ;  that  it  was  not  necessary  to  make  the  directors  and  trustees,  who  were 
not  charged  with  the  improper  transactions  and  fraud,  parties ;  but,  it  appearing  that 
the  manager  was  mixed  up  in  the  transactions,  that  it  was  necessary  to  make  him  a 
party.  Held,  also,  that,  although  there  were  several  distinct  transactions,  as  to  which 
the  liabilities  might  be  several,  yet  that  it  would  lead  to  a  mischievous  multiplicity  of 
suits  if  the  demands  were  divided ;  and  a  demurrer  for  multifariousness  was  disal- 
lowed.   Harrison  v.  Brown,  xuc.  335. 

9.  Secretary  presumed  to  he  under  control  of  directors.  The  secretary  of  a  jmnt- 
stock  company  is  the  servant  of  the  directors  of  the  company,  who  are  presumed  to 
have  control  over  him  as  such ;  and  this  presumption  is  not  rebutted  by  the  circum- 
stance that  the  company  has  ceased  working.    Elmes  v.  Ogle,n,  379. 

III.  Shareholders,  Rights  and  Liabilities  of;  Executions  against. 

1.  Limited  liability,  as  among  themselves.  The  shareholders  in  a  joint^stock  com- 
pany, may  by  express  agreement,  restrict  their  liability  on  the  contracts  of  the  company, 
as  among  themselves,  but  an  individual  contracting  with  the  company  will  not  be 
affected  by  such  agreement  unless  he  have  notice  thereof  and  contract  with  reference 
thereto.     Hallett  v.  Dowdall,  ix.  347. 

"2.  Limited  liability  for  calls  under  deed.  The  deed  of  partnership  by  which  a  joint- 
stock  company  was  established,  for  the  erection  of  a  corn  exchange,  provided  that 
the  amount  of  each  share  should  be  5/.  The  deed  gave  powers  to  the  directors  for 
raising  more  money,  such  power  to  be  exercised  in  a  prescribed  mode ;  and  it  was 
declared  that  it  should  be  lawful  for  the  directors  from  time  to  time,  to  make  such 
calls  for  money  upon  the  shareholders,  to  defray  the  expenses  of  the  said  undertaking, 
as  they  should  think  fit,  but  not  beyond  the  amount  for  the  time  being  remaining 
unpaid  of  their  respective  shares.  The  directors  incurred  expenses  considerably 
beyond  the  capital  of  the  company,  but  did  not  raise  the  excess  in  the  modes  pointed 
out  in  the  deed.  The  company  was  ordered  to  be  wound  up,  and  a  call  was  made 
by  the  Master  upon  all  the  shareholders  to  recoup  the  parties  who  had  advanced 
money.  Held,  discharging  the  call,  that  the  shareholders  inter  se  were  not  liable  for 
more  than  the  5/.  per  share  already  pwd  up.  Tlie  Worcester  Com  Exchange  Co.  xix.  627. 

3.  Partners.  Semble,  this  was  not  a  trading  partnership,  from  which  a  power  would 
be  implied  for  one  partner  to  bind  the  others.    lb. 

4.  Limited  liability.  Where  parties  have  stipulated  for  a  limited  liability,  and  the 
managing  parties  incur  an  expense  beyond  that  limit  inter  se,  the  latter  have  no  right 
to  call  for  indemnity.    lb. 

5.  Semble,  if  third  parties,  knowing  the  stipulation  for  limited  liability,  enter  into 
contracts  with  the  directors,  they  cannot  set  up  unlimited  liability  against  the  body  of 
shareholders.    lb. 

6.  Commencement  of  liability  of  transferee.  By  the  deed  of  settlement  of  a  joint- 
stock  banking  company  it  was  provided,  amongst  other  things,  "  that  whenever,  by  any 
means  whatever,  any  shares  in  the  capital  of  the  company  shall  become  actually 
forfeited,  or  shall  be  duly  and  effectually  transferred  to  a  new  proprietor,  then,  and 
in  such  a  case,  and  not  before,  the  responsibilities  of  the  previous  owner,  as  a  pro- 
prietor in  the  company  in  respect  of  such  shares,  shall  cease  and  determine,  and  such 
previous  owner  shall  be  exonerated  and  dischai^ed  from  all  subsequent  claims,  de- 
mands, and  obligations  in  respect  of  the  same  shares,  and  from  all  future  observance 
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and  performance  of  tbe  covenants,"  &c.  Held^  that  under  the  terms  of  the  deed,  the 
transferee  of  shares  was  subject  to  the  liabilities  of  the  company,  as  well  those 
incarred  before  as  after  the  date  of  the  transfer.     Cape's  case^  xix.  1. 

7.  Calls  on  bankrupt  shareholder.  The  deed  of  settlement  of  a  jointrstock  company 
provided,  that  the  shareholders  would  pay  calls ;  that  the  assignees  of  a  bankrupt 
shareholder  should  not  become  shareholders  themselves,  but  might  sell  the  shares ; 
and  then  followed  a  general  power  to  the  directors  to  make  calls  on  all  holders,  except 
deceased  bankrupts,  their  assigns,  &c.  Held,  that  the  bankruptcy  of  a  shareholder 
was  an  answer  to  an  action  for  calls  made  and  due  after  his  certificate,  although  the 
assignees  had  not  availed  themselves  of  the  power  of  sale,  and  the  bankrupt  still 
remained  the  nominal  holder  of  the  shares.  The  Wylam  Steam  Fuel  Co.  v.  Street, 
XXX.  569. 

8.  Certificate  of  proprietorship.  The  holder  of  shares  in  a  joint-stock  company, 
who  has  not  executed  the  deed  of  settlement,  is  not  entitled  to  a  certificate  of  pro- 
prietorship.    Wilkinson  v.  The  Anglo- Cali/omian,  j'c.  Co.  xii.  444. 

9.  Invalid  sale  of  shares  to  company  does  not  exonerate  shareholder.  Where  a  joint- 
stock  company  are  authorized  by  deed  to  purchase  the  shares  of  any  proprietor  upon 
specific  conditions,  and  they  make  such  purchase  without  observing  the  conditions, 
the  sale  is  invalid  and  the  seller  is  not  exonerated  from  contribution  as  a  shareholder, 
die  company  being  insolvent     Ex  parte  Lawes,  x.  162. 

10.  Proof  of  debt  against  estate  of  deceased  member — Practice.  A  petition  from  a 
creditor  of  a  joint-stock  (banking)  company  to  prove  his  debt  against  the  estate  of  a 
deceased  member  must  state  that  the  company  has  ceased  to  do  business,  or  that  an 
attempt  has  been  made  to  enforce  judgment  against  those  who  are  primarily  liable,  or 
it  will  be  dismissed.    Heward  v.  Whealleg,  xiii.  214. 

11.  Liabilitg  as  makers  of  note  given  by  directors.  Three  directors  of  an  unregis- 
tered joint-stock  company  signed  a  note  as  follows :  "  We,  directors  of  the Bank, 

for  oarselves  and  the  other  shareholders,  &c.,  jointly  and  severally  promise  to  pay 
6.  W.  or  bearer,'*  &c.,  to  which  were  annexed  coupons  for  each  half-year's  interest  up 
to  maturity.  Ileld,  that  the  shareholders  were  liable,  both  as  makers  of  the  note  and 
borrowers  of  the  money ;  that  the  words,  "  and  severally,"  might  be  struck  out ;  that 
the  coupons  did  not  afiect  the  validity  of  the  note.  Besides  the  banking  business,  the 
deed  of  setttlement  specified  "  the  borrowing  or  taking  up  money  at  interest  on  re- 
ceipt," &C.,  and  the  management  of  the  funds  was  intrusted  to  the  directors.  Held, 
that  Uiis  note  came  within  the  above  clause.  The  plaintiff*  "  purchased  "  the  note  of 
the  agent  of  the  bank  for  the  amount  of  its  face  and  the  coupons.  Held,  to  be  a  loan 
on  the  security  of  the  note.  The  deed  authorized  the  directors  to  issue  such  notes,  &c., 
as  were  lawful  under  the  banking  laws.  Held,  to  apply  to  dealing  as  a  bank  of  issue, 
md  not  to  borrowing  for  purposes  of  trade  on  such  notes  as  this.  By  the  deed,  all 
contracts  were  to  run  in  the  name  of  the  trustees,  who,  with  the  directors,  might 
authorise  any  person  to  sign  notes  for  the  company,  on  terms  approved  by  the  direc- 
tors ;  and  no  note  otherwise  signed  should  be  binding  on  the  company.  Held,  that  this 
did  not  interfere  with  the  directors'  power  to  make  promissory  notes.  And,  further, 
fliat  by  allowing  the  directors  to  manage  things  in  their  own  way  for  seven  years,  the 
diareholders  had  ratified  the  transaction,  supposing  it  to  have  been  irregular. ,  Maclae 
T.  Sutherland,  xxv.  92. 

12.  Sale  or  mortgage  of  shares  before  execution  of  deed  of  settlement.  Subscribers  to 
a  company  fully  registered  within  the  provisions  of  the  7  &  8  Vict  c.  110,  to  whom 
shares  have  been  allotted  after  the  complete  registration  of  the  company  according  to 
the  provisions  of  the  act,  cannot  lawfully  deal  with  those  shares,  by  way  of  sale  or  mort- 
gage, before  they  have  executed  the  deed  of  setdement  of  the  company,  and  have  been 
didy  registered  as  shareholders  in  the  register  established  by  the  act  Ex  parte  Ncilson^ 
&diL479. 

18.  Exaggerated  statements  in  prospectus,  how  KabUity  affected  by.    A  person  who 

29* 
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takes  shares  in  a  mining  company  will  not  be  relieved  from  liis  contract  on  tbe  ground 
that  the  description  of  the  undertaking  and  his  prospects  are  exaggerated  in  the  pro- 
spectus and  advertisements  published  by  the  directors,  when  he  is  present  at  the  first 
meetings  of  the  company,  and  visits  the  mine,  and  has  as  full  an  opportunity  as  the 
directors  of  ascertaining  the  real  state  of  the  mine  and  its  prospects.  Jennings  v. 
Broughton,  xix.  420. 

14.  Sale  of  shares  and  removal  of  vendor's  name  from  hooks,  R.  S.,  a  shareholder  in 
a  joint-stock  banking  company,  sold  his  shares,  and  his  name  was  erased  from  the 
books  and  that  of  the  purchaser  inserted.  The  bank  subsequently  suspended  payment, 
and  upon  a  call  being  made,  the  purchaser  of  the  shares  neglected  to  pay  it,  in  conse- 
quence of  inability.  The  bank  then  made  an  entry  in  the  share  register  list,  stating 
that  the  transfer  was  invalid  for  want  of  the  consent  of  a  board  of  directors  duly  coto- 
stituted,  and  they  made  a  fresh  return  to  the  stamp  office,  in  which  they  inserted  the 
name  of  R.  S.  as  a  shareholder.  Held,  upon  a  bill  filed  by  R.  S.,  that  he  was  not 
bound  to  inquire  whether  the  provisions  of  the  deed  had  been  observed,  and  that  ho 
had  ceased  to  be  a  shareholder ;  that  after  the  name  of  R.  S.  had  been  removed  from 
the  books,  the  directors  had  no  power,  under  the  clauses  of  the  deed,  to  again  introduce 
his  name.     Shortridge  v.  Bosanquet,  xvii.  331. 

15.  Liability  for  calls  of  shareholder  who  has  not  executed  deed.  Where  the  defend- 
ant was  a  shareholder  and  registered  as  such,  but  had  never  executed  the  deed  of 
settlement,  and,  the  compan}*  beiiig  unsuccessful,  an  act  of  parliament  was  passed 
authorizing  calls  to  be  made  on  the  shareholders,  according  to  the  deed  of  settlement, 
&c.,  it  was  heldy  that  the  defendant  was  not  liable  for  calls.  The  Galvanized  Iron  Co. 
V.  Westohtjj  xiv.  386. 

16.  If  some  of  the  provisions  of  the  original  act  have  not  been  compHed  with,  as,  for 
instance,  a  provision  that  tfa^  full  capital  shall  be  subscribed,  and  the  act  authorizing 
the  calls  extends  to  persons  who  have  only  agreed  to  take  shares,  in  such  case  one  who 
has  never  executed  the  deed  of  settlement  cannot  be  made  liable,  if  the  full  amount  of 
capital  has  not  been  subscribed.     lb. 

1 7.  Liability  of  executors  of  shareholder.  Where,  by  the  deed  of  settlement  of  a 
joint-stock  company,  each  partner  is  to  remain  liable  till  his  shares  are  completely 
transferred,  and  his  executors  are  not  to  become  proprietors  till  they  have  observed 
certain  formalities,  then,  after  the  death  of  a  partner,  his  executors  not  observing  the 
formalities  prescribed,  his  estate  continues  liable  for  partnership  debts,  and,  semble, 
also  entitled  to  a  share  of  the  profits.    In  re  The  Northern  Coal-Mining  Co,  x.  171. 

18.  Husband's  liability  in  respect  of  interest  in  unfe's  shares.  Defendant's  wife,  be- 
fore marriage,  was  possessed  of  some  shares  in  a  joint-stock  company.  The  company's 
deed  of  settlement  provided  that  the  husband  of  such  person  should  not  be  a  member 
of  the  company  in  respect  of  such  shares,  without  complying  with  certain  provisions 
Heldy  that  as  he  had  not  complied  with  these  provisions,  he  was  not  liable,  under 
7  Geo.  IV.  c.  46,  s.  13,  to  a  sci.fa.  as  a  member  of  the  company  in  respect  of  his  inter- 
est in  his  wife's  shares.     Dodgson  v.  BeU,  iii.  542. 

19.  Execution  against  shareholder,  application  for — Practice,  Where  an  application 
under  the  7  &  8  Vict  c.  110,  ss.  66,  68,  for  execution  against  a  shareholder  in  a  joint- 

;  stock  company  on  a  judgment  against  the  company  is  refused,  no  fresh  application  can 
be  made  without  a  fresh  notice ;  though  the  first  application  were  made  to  a  judge  who 
had  no  jurisdiction.  Quctre,  whether,  notwithstanding  the  1  &  2  Vict  c.  46,  s.  1,  such 
applications  can  be  made  to  a  judge  who  is  not  a  judge  of  the  court  in  which  the  judg- 

'  ment  has  been  obtained.    Edwards  v.  The  Cameron's  Railway  Co,  iv.  529. 

-fid  Execution  against  shareholder — Scufa,  Under  sect  36  of  8  &  9  Vict  c.  16,  the 
court. of  common  pleas  will  not  order  execution  to  issue  against  a  shareholder  of  a  com- 
pany lutfaout  a  scufa.,  but  will  only,  upon  sufficient  ground  being  shown,  allow  a  scu 
fa,  to  issue  in  order  that  execution  may  be  obtained  against  such  shareholder  to  the 
extent  poimted  out  by  that  section.    A  suggestion  is  not  the  proper  coarse.    It  is  not 
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safficient,  in  order  to  obtain  leave  for  issaing  such  fi.  fa,^  to  show  that  Ji,  fas,  have 
been  issued  against  the  efiects  of  the  company  into  two  counties,  and  nxdla  bona 
xetumed  to  them.    Hitchings  v.  The  Kilkenny^  j*c.  Railway  Co.  i.  S57. 

rV.  Shares^  whether  Real  or  Personal  Estate. 

1.  Shares  in  mining  company — Statute  of  frauds,  \yhere  a  mining  company  was 
managed  on  the  cash  book  principle,  and  the  title  to  the  minerals  or  the  right  to  search 
for  and  get  them  was  vested  in  one  person,  the  property  being  divided  into  shares 
which  were  taken  by  different  members  of  the  joint-stock  company,  each  contracting 
to  supply  the  necessary  capital  in  proportion  to  his  shares,  and  having  the  right  to  sell 
his  share  and  insist  upon  his  vendee  being  accepted  as  a  member  of  the  company  in 
lufl  stead,  upon  certificate  given  of  the  sale  of  shares  to  him ;  the  court,  considering 
the  question  as  one  of  fact  for  a  jury,  heldy  that «  contract  for  the  sale  of  these  shares 
Was  not  a  contract  for  the  sale  of  land  or  an  interest  in  land,  under  the  4th  section  of 
the  Statute  of  Frauds,  3  Car.  11.  c.l9 ;  dissentientey  Parke,  B.  Nor  a  contract  for  the 
•ale  of  goods,  wares,  and  merchandise,  within  the  17th  section  of  that  statute.  Watson 
T.  Sprailey,  xxviii.  507. 

2.  And  it  seems  that  the  interest  of  a  shareholder  in  any  joint-stock  company  where 
the  persons  seised  of  the  realty  hold  in  the  same  way  as  a  corporation,  that  is,  in  trust 
only  to  use  the  land  and  to  make  profits  to  be  divided  among  the  shareholders  whose 
only  interest  is  in  those  profits,  is  personal  estate.     lb. 

8.  Bequest  of  shares  not  void  for  mortmain.  By  the  deed  of  a  joint-stock  company, 
it  was  declared  "  that  aU  the  property  thereof  should  always  be  considered  personal 
estate."  A  shareholder,  by  his  will,  gave  his  shares  to  trustees  to  invest  the  proceeds 
in  secarities  for  the  benefit  of  certain  charities.  At  this  time  the  property  of  the  bank 
cooasted  of  freehold  and  copyhold  hereditaments,  &c.  Held,  that  the  bequest  was 
goody  and  not  void  for  mortmain.    Myers  v.  Perigal,  xvii.  109. 

V.  Transfer  of  Shares, 

1.  Cannot  he  made  till  ccdls  are  paid.  Upon  application  for  a  mandamus  to  the  sec- 
retary of  a  joint-stock  company  to  enter  and  register  a  memorial  of  a  deed  of  transfer, 
it  was  keid^  that  by  sect  16  of  stat  8  &  9  Vict  c.  16,  the  right  to  transfer  shares  was 
taken  away  until  all  calls  made  in  respect  thereof  had  been  paid ;  and  the  deed  of 
transfer  was,  therefore,  void.    Re  Hall  v.  The  Norfolk  Estuary  Co.  viii.  851. 

2.  Deposit  of  shares  as  security  for  money  advanced — Judgment  and  judge's  order 
ehirging  shares — Equity.  The  defendant,  being  the  registered  owner^of  200  shares 
of  a  joint-stock  company,  deposited  the  certificates  thereof  with  E.,  as  a  security  for 
money  advanced.  He  afterwards  borrowed  a  further  sum  from  an  insurance  office,  of 
which  C.  was  a  director,  and  £.  and  C.  being  sureties  for  the  repayment  of  that  sum, 
he  executed  according  to  the  Joint-stock  Act  a  transfer  to  C.  of  the  shares,  accom- 
panied by  a  declaration  of  the  terms  of  the  transfer,  and  delivered  both  instruments 
to  C.  Judgment  for  the  recovery  of  the  sum  advanced  having  been  obtained 
by  the  insurance  office,  and  a  judge's  order  nisi  to  charge  the  shares  having 
been  made,  C.  subsequently  requested  the  joint-stock  company  to  transfer  the  shares 
into  his  name,  which  they  refused,  and  the  shares  remained  standing  in  the  name  of 
tiie  defendant  The  court  made  the  judge's  order  absolute,  holding  that  the  shares 
were  to  be  considered  as  standing  **  in  the  defendant's  name  in  his  own  right,"  within 
tiie  meaning  of  the  1  &  2  Vict  c.  110,  s.  14,  and  that  the  relief  of  tfie  creditors  was  in 
equity.     Fuller  v.  EarUy  xiv.  890. 

t.  Transferrer  of  Quires,  liable  for  what  losses — False  balance  sheets.  By  the  deed 
of  partnership  of  a  jdnt-stock  banking  company,  the  directors  were>>rdered,  at  every 
Ui^yearly  meeting  of  the  company,  to  exhibit  to  the  shareholders  a  balance  sheet 
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containing  a  full,  true,  and  explicit  statement  of  the  affairs  of  the  company ;  and  every 
Buch  balance  sheet  should  be  binding  and  conclusive  on  all  the  shareholders,  their  exec- 
utors, &c.,  unless  some  error  should  be  discovered  therein  before  the  next  half-yearly 
general  meeting.  By  the  clauses  regulating  the  mode  of  transfer,  it  was  declared  that 
the  transferrer  should,  from  the  date  of  the  transfer,  be  released  from  all  subsequent 
claims  and  obligations  in  respect  of  the  shares,  but  that  such  release  should  not  extend 
to  release  him  "  from  his  proportion  of  the  losses,  if  any,  sustained  by  the  company  up 
to  the  period  of  his  ceasing  to  be  such  holder."  The  directors  for  several  years  ex- 
hibited, at  the  half-yearly  meetings,  very  erroneous  balance  sheets,  purporting  to  show 
that  very  large  profits  had  been  made ;  and  they  declared  dividends,  when,  in  fact, 
from  the  first,  large  losses  had  been  sustained.  A  shareholder  sold  and  transferred  his 
shares,  with  the  consent  of  the  directors,  more  than  three  years  before  the  order  for 
winding  up  the  company.  //eW,  that  the  losses  to  which  a  transferrer  of  shares  would 
be  liable  under  the  deed  must  be  taken  to  mean  such  as  appeared  upon  the  balance 
sheet ;  and  that,  as  no  losses  appeared  upon  them,  it  was  not  competent,  by  oth^r 
means,  to  show  the  existence  of  such  losses ;  and  that  the  balance  sheet  was  binding 
upon  all  the  shareholders.  Semble,  that  losses  cannot  be  said  to  have  been  sustained 
at  the  time  of  the  loan  or  advance,  but  only  at  the  time  when  the  loan  or  advance 
turns  out  to  be  unrecoverable.  Quasre,  whether  there  could  be  losses  within  the  mean- 
ing of  the  deed,  to  which  a  transferrer  would  be  liable,  so  long  as  any  of  the  capital 
remained  uncalled  up.  In  re  The  North  of  England  Joint-stock  Banking  Co.  xiii.  841. 
See,  also,  iii.  131. 

YL  Actions  hy  and  against  the  Company, 

1.  Action  for  calls — Certificate  of  complete  registration — Pleading,  A  joint-stock 
company,  registered  under  7  &  8  Vict  c.  110,  cannot  maintain  an  action  for  calls  until 
they  have  obtained  a  certificate  of  complete  registration,  and  a  plea  that  they  had  not 
obtained  such  a  certificate  is  an  answer  to  the  action.  But  this  defence  will  not  ariso 
under  a  pica  of  never  indebted,  or  a  plea  traversing  that  the, plaintiffs  were  a  com- 
pletely registered  company.     The  Agriculturist  Insurance  Co,  v.  Fitzgerald,  iv.  211. 

2.  For  price  of  prospectuses,  A  quantity  of  prospectuses  of  a  registered  public 
company  were  ordered  by  its  secretary  of  a  printer  who  had  been  before  employed  by 
the  company ;  they  were  delivered  at  its  ofiice,  and  never  returned.  No  proof  that 
they  were  used  was  off*ered.  The  company  was  held  liable  for  their  price.  Levy  v. 
The  Metropolitan  Cab  Co,  xxv.  268. 

8.  For  price  of  goods  furnished  company — Agents  acting  wilhout  authority.  Where 
goods  bought^  for  a  registered  joint-stock  company,  by  the  oflicers  or  agents  of  the 
company,  were  delivered  at  its  place  of  business  and  used  by  the  company,  the  com- 
pany is  liable  for  the  price  of  the  goods,  although  the  persons  making  the  purchases 
acted  without  authority.    Smith  v.  The  Hull  Glass  Co.  ix.  442. 

4.  An  action  for  work  and  labor  does  not  lie  against  a  company  completely  regis- 
tered for  work  done  for  the  company  provisionally  registered.  Hutchinson  v.  The 
Surrey  Gas  Light  Association^  vii.  474. 

5.  A  company  completely  registered  b  not  liable  on  any  contract  made  by  the  pro- 
moters before  provisional  registration,    ih, 

6.  QucerCj  whether  a  company  is  liable,  afler  complete  registration,  to  be  sued  in  its 
collective  name  upon  contracts  previously  made  by  the  provisionally  registered  comr 
pany,  when  such  contracts  are  within  sect  28  of  the  7  &  8  Vict  c.  110.  2b,  See, 
also,  Taylor  v.  The  Crowland  Gas  and  Coke  Co.  xxvl  460 ;  Payne  v.  The  New  South 
Wales,  ffc,  Co,  xxviii.  579 ;  Abbott  v.  Rogers,  xxx.  446. 

7.  Action  on  covenant  to  pay  annuity  to  company — Validity  of  contract.  By  a  deed 
made  between  B.  and  his  wife  of  the  first  part ;  the  defendant  of  the  second ;  the 
plaintiff's,  a  joint-stock  company,  of  the  third ;  and  the  trustees  of  the  company  of  the 
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Iborth,  in  consideration  of  200/.  advanced  to  L.  by  the  company  on  the  execution,  L. 
and  the  defendant  covenanted  to  pay  an  annuity  to  the  plaintiffs,  and  that  L.  should 
keep  on  foot  a  policy  on  his  own  life,  and  one  upon  his  wife's.  L.  and  his  wife  further 
granted  to  the  trustees  their  interest  in  certain  freehold  property,  upon  trust  to  pay 
thereout,  by  sale  or  otherwise,  the  arrears  of  the  annuity,  and  pay  over  the  surplus 
moneys  received  to  the  parties  entitled  thereto.  In  an  action  of  covenant  by  the 
company  against  the  defendant  for  the  non-payment  of  the  annuity,  and  for  not  keep- 
ing on  foot  the  policies,  the  defendant  pleaded  that  it  was  a  contract  made  on  behsdf 
of  a  completely  registered  jointrstock  company,  under  the  7  &  8  Vict  c.  110,  s.  44, 
and  that  it  was  void  because  it  was  not  executed  with  the  formalities  thereby  required. 
Heldj  that  the  plea  was  bad,  the  contract  not  being  one  made  on  behalf  of  the  com- 
pany, and  being  a  unilateral  one,  on  which  the  covenantee  might  sue  without 
executing  it    British  Empire  Mutual  Life  Assurance  Co,  v.  Broume,  xiv.  285. 

8.  Dissolution  no  bar  to  action  by  creditor.  The  dissolution  of  a  company  by  an 
order  absolute  under  the  JointrStock  Companies  Winding-up  Act,  1848,  (11  &  12 
Yict  a  45,)  is  no  bar  to  an  action  against  the  company,  by  a  creditor.  Neither  can 
the  omission  by  such  creditor  to  prove  his  debt  before  the  Master  in  Chancery  be 
pleaded  in  bar  to  such  an  action ;  the  appropriate  remedy  being  under  sect  7S,  by 
an  application  to  a  judge  to  stay  proceedings'  in  the  action  until  afler  proof  made. 
M^Kenzie  v.  TAe  Sligo  and  Shannon  RaUway  Co,  xiv.  S7. 

VIL  jRegtstratton ;  Power  of  Majority ;  Miscellaneous  Cases* 

1.  All  joint-stock  companies  must  be  provisionally  registered.  Abbott  v.  Rogers, 
ZXX.446. 

2.  Contracts  before  provisional  registration,  A  railway  company  requiring  an  act  of 
parliament,  must  be  provisionally  registered  under  the  7  &  8  Vict.  c.  110,  s.  4 ;  and, 
consequently,  contracts  entered  into  on  behalf  of  such  a  company  before  provisional 
registration,  are  illegal,  being  prohibited  by  the  24th  section  of  the  act ;  and  an  action 
for  work  done  in  pursuance  of  them  will  not  lie.    lb. 

8.  Prospectus  issued  before  complete  registration.  It  is  also  illegal  under  the  7th 
section  of  the  10  &  11  Vict  c.  78,  for  the  promoters  of  such  a  company  to  issue,  before 
obtaining  a  certificate  of  complete  registration,  a  prospectus  containing  any  of  the 
particulars  required  by  that  act  or  the  7  &  8  Vict.  c.  110,  to  be  returned  to  the  regis- 
trar of  joint-stock  companies.    lb. 

4.  Blegal  contract  between  promoters  of  two  companies,  for  services  and  work.  Plain- 
tifis  and  defendants  were  promoters  of  two  several  joint-stock  companies.  Declara- 
tion in  assumpsit  for  materials  furnished  and  work  done  by  plaintiffs  for  defendants. 
Plea,  that  the  materials,  &c.,  were  not  necessarily  required  for  the  establishment  of  the 
defendants'  company ;  that  plaintiffs  ac(ed  as  promoters ;  that  neither  company  was 
registered  according  to  7  &  8  Vict  c.  lA),  all  of  which  plaintiffs  knew  at  the  time,  &c. 
ffeld^  that  as  the  contract  for  services  and  work  was  forbidden  by  the  act,  and  was 
therefore  illegal,  the  plea  was  not  bad  on  special  demurrer  as  amounting  to  non- 
ttssumpsit ;  and  that  it  was  good  on  general  demurrer,  as  it  was  a  good  answer  to  the 
action.    BuU  y.  Chapman,  xx.  488. 

5.  Power  of  majority  to  bind  minority.  The  rule,  that  the  majority  cannot  bind  the 
BBDority  in  a  joint-stock  company,  as  to  acts  not  contemplated  by  the  common  con- 
tract, has  not  been  appHed  to  corporate  companies  for  a  public  undertaking  involving 
public  interests  and  duties  under  the  sanction  of  parliament  Ffooks  v.  The  London, 
jrc.  RaUway  Co,  xix.  7. 

6.  Where  a  deed  enables  the  majority  of  a  body  to  bind  the  minority  by  a  resolution 
ptoed  in  a  certain  manner,  the  provisions  of  the  deed  in  that  respect  must  be  strictiy 
eon^lied  with,  otherwise  the  minority  are  not  bound.  The  Direct  East  and  West,  f^e* 
Sadwa^  Co.  Jn  re^'xxiL  430. 
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7.  What  is  a  public  company,  A  banking  copartnership  which  made  returns  to  the 
stamp  office  pursuant  to  7  Geo.  IV.  c.  46,  held  to  be  a  public  company  not  incorpo- 
rated within  die  meaning  of  1  &  2  Vict  c.  110,  s.  14.    Maciniyre  v.  Connell,  iiL  249. 

8.  Contract  between  director  and  company — Submission  to  shareholders.  The  statute 
requisition,  that  any  contract  or  dealing  between  a  company  and  any  director,  shall  be 
submitted  "  to  the  next  general  or  special  meeting  of  the  shareholders  to  be  summoned 
for  that  purpose  "  is  satisfied  by  a  submission  to  the  next  general  meeting  of  the  com- 
pany, though  particular  reference  to  this  purpose  was  not  made  in  the  advertisement 
calling  the  meeting.  .  In  re  The  Universal  Salvage  Co,  xxvii.  582. 

JUDGES. 

1.  Interested  judge  sitting  on  the  hearing^  without  intending  to  take  a  part  in  the  decision. 
When  a  judge^  interested  in  the  result  of  the  pending  trial,  sits  on  the  bench  with  hb 
associates,  even  though  he  declares  his  purpose  to  take  no  part  in  the  hearing  or  decis- 
ion, the  order  will  be  invalid,  and  a  notice  of  intention  to  move  for  a  certiorari  given 
to  such  justice  as  one  "  by  and  before  whom  the  order  was  made,"  and  stating  that 
the  motion  is  ^*on  behalf  of  the  inhabitants"  of  the  respondent  parish,  and  signed 
**  J.  M.,  attorney  for  the  inhabitants  of  the  respondent  parish,"  is  sufficient  under  stat 
13  Geo.  II.  c.  18,  s.  5.    Regina  v.  The  Justices  of  Suffolk^  xiv.  90. 

2.  Decree  by  an  interested  judge — Mode  of  avoidance,  A  decree  or  order  pronounced 
by  a  judge,  (the  Lord  Chancellor,)  in  a  cause  in  which  he  is  individually  interested, 
is  not  absolutely  void,  but  only  voidable.  The  proper  mode  by  which  to  avoid  a 
decree  of  the  Lord  Chancellor,  voidable  by  reason  of  his  having  an  interest  in  the 
suit,  is  by  appeal  to  the  House  of  Lords.  Dimes  \,  The  Grand  Junction  Canal  Co. 
xvi.  63. 

8.  Vice- Chancellor — Interest  of  the  Lord  Chancellor,  The  Vice-Chancellor  appointed 
under  the  53  Geo.  III.  c.  24,  is  not  the  mere  deputy  of  the  Lord  Chancellor,  but  has 
indejpendent  jurisdiction,  subject  to  reversal  or  approval  by  the  Lord  Chancellor;  and 
the  personal  interest  of  the  Lord  Chancellor  in  a  decree  made  by  the  Vice-ChanceUor 
will  not  vitiate  the  decree  of  the  Vice-Chancellor.    lb, 

4.  Appeal — Enrolling  decree.  As  a  decree  of  a  Vice-ChanceUor  cannot  be  appealed 
against  to  the  House  of  Lords  until  it  be  enrolled,  and  it  cannot  be  enrolled  without 
the  signature  of  the  Lord  Chancellor,  the  personal  interest  of  the  Lord  Chancellor  is 
no  objection  to  the  validity  of  the  signature.    lb, 

6.  Judge  of  consistory  court  appointed  by  bishop — Bishop's  interest  in  suit.  Under 
an  appointment  by  the  bishop,  A.,  D.  C.  L.,  was  constituted  Chancellor  and  Vicaiv 
General  in  Spirituals,  and  Official  Principal  of  the  Episcopal  and  consistory  court  <^ 
C.  for  life,  with  power  of  surrogating  and  substituting  fit  person  or  persons  in  his 
stead,  and  of  recalling  or  removing  them,  with  the  consent  of  the  bishop ;  and  power 
is  conferred  upon  him,  in  the  absence  of  the  bishop  from  the  consistory  court,  to  pro- 
ceed by  himself  or  his  substitute  in  all  causes,  business,  suits,  and  complaints,  spiritual 
and  ecclesiastical,  &c.,  and  decide  and  finally  determine  the  same,  (with  certain  excep- 
tions not  now  material,)  nevertheless,  first  consulting  and  having  the  consent  of  the 
bishop,  if  either  party  prayed  the  judgment  of  the  bishop.  The  appointment  also 
reserved  to  the  bishop  to  examine  and  determine  every  cause  in  his  proper  person  in 
the  consistory  court  Heldj  that  although  the  official  principal  exercised  powers  dele- 
gated to  him  by  the  bishop,  he  was  constituted  an  ordinary  judge  of  the  consistory 
court,  and  acted  judicially  quite  independently  of  the  bishop.  And,  therefore,  that 
the  bishop's  being  interested  in  a  suit  heard  and  decided  by  the  official  principal,  was 
no  ground  for  a  prohibition.     Ratdinson  v.  Medwin,  xvi.  285. 

6.  Information  against  judge  for  mistake.  The  mistake  of  a  judge  as  to  the  course 
of  proceeding  under  a  statute,  is  no  ground  for  filing  a  criminal  information  against 
him.    There  must  be  a  corrupt  motive.    In  re ,  xiv.  151. 
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JUDGMENT. 

I.  rOBEION  JUDGMENTS. 

XL  PRIORITY   OF  JUDGMENTS;  JUDGE'S   ORDER. 

m.  REGISTRATION  AND   NOTICE    OF  JUDGMENTS.  ^ 

IV.  VALIDITY  AND    LIEN   OF  JUDGMENTS.  ; 

V.   EFFECT,   ARREST,  AND    SATISFACTION   OF  JUDGMENTS.  ' 

L  Foreign  Judgments. 

1.  Examinable  as  to  jurisdiction  and  service  of  process — Pleading,  A  foreign  jmlg- 
ment  is  examinable,  so  far  as  to  show  that  the  foreign  court  had  not  jurisdiction  of 
the  sabject-matter  of  the  suit,  or  that  the  defendant  was  never  served  with  process,  or 
that  the  judgment  was  fraudulently  obtained ;  but  is  conclusive  upon  the  defendant  so 
far  as  to  prevent  him  from  alleging  that  the  promises  upon  which  it  is  founded  were 
never  made  or  were  obtained  by  fraud  of  the  plaintiff;  and  any  pleas  which  might 
bave  been  pleaded  to  the  original  action  cannot  be  pleaded  to  the  action  upon  the 
judgment    Bank  of- Australia  v.  NiaSy  iv.  252. 

.  2.  Action  on  foreign  judgment.  It  does  not  appear  that  it  has  ever  been  solemnly 
decided,  whether  in  an  action  on  a  foreign  judgment  the  merits  of  the  case  upon 
vhich  the  foreign  court  has  regularly  adjudicated  between  the  parties  may  again  be 
pat  in  issue  and  retried.    Per  Lord  Campbell,  C.  J.    Ih. 

8.  Plea  of  The  defendant,  being  sued  in  England  as  a  member  of  a  colonial  com- 
pany upon  a  contract  entered  into  by  the  company,  pleaded  the  judgment  recovered 
•gMtM«fc  the  chairman  in  the  colony.  Uetd^  that  the  plea  was  bad,  as  the  judgment 
only  extinguished  the  debt  against  those  members  who  were  resident  in  the  colony.    Ih. 

4.  Pleading  foreign  ordinance.  To  an  action  on  a  judgment  at  the  Cape  of  Good 
Hope,  the  defendant  pleaded  an  ordinance  of  that  country,  enacting  that  the  court 
might,  on  petition  of  an  insolvent,  sequestrate  his  estate,  and  that  further  execution  of 
may  judgment  and  all  actions  pending  against  him,  should  be  stayed  during  such 
eeqaestration.  The  facts  were  in  accordance  with  the  provisions  of  the  enactment. 
Hdd^  on  demurrer,  that  the  plea  was  bad,  as  it  merely  showed  a  temporary  suspension 
of  the  execution  during  the  pendency  of  the  sequestration,  but  not  a  discharge  of  the 
penon  or  estate  of  the  insolvent.    Frith  v.  WoUaston^  viiL  559. 

&  The  court  of  chancery  in  England  will  not  enforce  a  foreign  judgment,  unless  it 
if  finaL    Pavi  v.  i?oy,  xi.  12. 

II,  Priority  of  Judgments  ;  Judge* s  Order. 

1.  Beneficed  clergyman — Giving  security  for  judgment  debt.  In  January,  1851,  A 
obtained  and  registered  a  judgment  against  B,  a  beneficed  clergyman,  ^y  a  deed, 
djrted  in  November,  1851,  after  reciting  that  A  had  agreed  to  allow  B  to  receive  the 
rent-chaige  in  lieu  of  tithes  of  the  benefice,  for  hb  own  use,  B  assigned  to  A  certain 
property,  by  way  of  mortgage,  as  a  security  for  the  judgment  debt  In  December, 
1S51,  C  obtained  and  registered  a  judgment  against  B,  and  obtained  a  writ  of  seques- 
tnitioii.  Ueldy  (on  the  ground  of  contract  between  A  and  B,  in  the  deed  of  November, 
1851,)  that  C  had  priority  over  A.    Bates  v.  Brothers^  xxiiL  172. 

2.  Whether  a  judgment  creditor  of  a  beneficed  clergyman  has  priority  over  a  subse- 
quent judgment  creditor,  who  had  obtained  a  writ  of  sequestration,  quaere.    lb. 

9.  Judge's  charging  order  on  a  judgment — Mortgagee  of  stock.  The  order  of  a  judge 
made  according  to  1  &  2  Vict  c.  110,  s.  14,  charging  stock  in  the  name  of  a  trustee  in 
tnsCfor  a  judgment  debtor,  gives  such  debtor,  who  has  given  the  trustee  notice  of  the 
tvder,  pximity  over  a  prior  mortgagee  of  the  same  stock  who  has  not  given  the  trustee 
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notice  of  his  mortgage,  the  judgment  creditor  not  having  notice  of  the  mortgage. 
Watts  V.  Porter y  xxvi.  116. 

4.  Charging  order  against  stock.  When  a  judgment  creditor  has  obtained  a  judge's 
order  charging  stock  to  the  dividends  of  which  the  debtor  is  entitled  for  life,  with 
payment  of  the  debt,  the  proviso  in  the  statute  which  declares  **  that  no  proceedings 
shall  be  taken  to  have  the  benefit  of  such  charge  until  afler  the  expiration  of  the  six 
calendar  months  from  the  date  of  such  order"  does  not  prevent  the  creditor  from 
taking  steps  to  protect  his  security,  but  only  prevents  him  from  enforcing  immediate 
payment  of  the  debt  by  realizing  the  security.     Watts  v.  Jefferyes^  vL  6. 

m.  Registration  and  Notice  of  Judgments^ 

1.  Registration  in  Middlesex.  The  7  Ann.  c.  20,  s.  18,  which  provides  that  no  judg- 
ment shall  affect  or  bind  any  lands  in  Middlesex,  except  from  the  time  when  a 
memorial  of  such  judgment  shall  be  entered  at  the  register  office  for  Middlesex,  is  not 
repealed  by  the  1  &  2  Vict  c.  110,  s.  13,  and,  therefore,  a  judgment  registered  in  the 
common  pleas,  has  die  effect  of  a  charge  upon  lands  in  Middlesex,  only  from  the  lime 
when  the  judgment  has  been  also  registered  in  Middlesex.  Westbroock  ▼.  Blftke^ 
xxvi.  153. 

2.  First  registry — Charge  upon  land.  A  judgment  has  the  effect  of  a  charge  on 
lands  in  Middlesex  only  from  the  lime  when  it  has  been  registered  in  the  registry  of 
Middlesex ;  and  as  between  several  judgments  registered  in  the  common  pleas  the 
judgment  first  registered  in  the  registry  of  Middlesex  is  entitled  to  priority.  Hughes 
V.  Lumleyy  xxviii.  270. 

3.  Effect  of  registration  against  purchasers  or  mortgagees  without  notice.  By  the 
8  &  3  Vict  c.  11,  s.  5,  as  against  purchasers  or  mortgagees  without  notice,  a  judgment 
registered  in  the  common  pleas,  under  the  1  &  2  Vict  c.  110,  s.  19,  is  not  to  ^  bind 
or  affect  any  lands,  &c.,  further  or  otherwise,  or  more  extensively  in  any  respect**  than 
a  docketed  judgment  would  have  done  before  the  1  &  2  Vict  c.  110.  Therefore, 
leaseholds,  which  were  formerly  not  bound  by  a  docketed  judgment  until  an  elegit 
issued,  are  not  now  affected,  as  against  purchasers  or  mortgagees  without  notice,  until 
an  elegit  has  issued.     Westbrook  v.  Blythe,  xxvi.  153. 

4.  Afler  twelve  months,  a  judgment  creditor  may  enforce  his  equitable  charge  againet 
the  real  estate,  although  twelve  months  have  not  elapsed  since  its  registration.  The 
Derbyshire  and  Staffordshire  Railway  Co.  v.  Bainbridge,  xv.  118. 

5.  When  a  judgment  has  been  revered,  and  a  search  has  been  made  for  such  a 
judgment,  the  person  searching  must  be  considered  to  have  notice  of  the  judgment. 
Proctor  V.  Cooper^  xxiii.  506. 

rV.    Validity  and  Lien  of  Judgments, 

1.  Usury.  A  judgment  given  to  secure  the  pa3rment  of  a  sum  of  money,  and  inter- 
est higher  than  the  legal  rate,  may  be  valid,  but  cannot  be  used  as  a  charge  upon 
lands.    Lane  v.  Horlockj  xxi.  163. 

2.  Against  beneficed  clergyman.  A  judgment  entered  up  against  a  beneficed  clei^« 
man,  does  not  create  a  charge,  under  the  13th  section  of  the  stat  1  &  2  Vict  c  110, 
upon  his  living.    Hawkins  v.  Gathercole,  xxxi.  305. 

V.  Effect^  'Arrest^  and  Satisfaction  of  Judgments. 

1.  Unsatisfied  judgment  for  conversion  against  one  a  bar  to  an  action  for  money  had 
and  received  against  another.  The  recovery  of  a  judgment,  though  it  remaina  nn- 
satisfied  against  one,  in  an  action  for  a  conversion  of  goods  by  a  wrongful  sale,  is  »  bar 
tQ  an  action  for  money  had  and  received,  against  anotJier,  lor  the  proceeds  of  the  «ftlt| 
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nbether  lie  be  a  part^r  to  the  conversion  or  a  stranger.    Bucldand  v.  Johnson^  zxtI. 
328. 

2.  Arrest  of  judgment  It  is  no  ground  in  arrest  of  judgment  after  conviction  for  a 
fdony  that  the  indictment  also  contains  a  count  for  a  misdemeanor.  Regina  y.  Fer^ 
guson^  xxix.  536. 

3.  Good  and  had  counts  in  an  indictment — General  verdict — Appellate  court  toiU 
render  proper  judgment  and  arrest  Judgment  on  bad  count.  Where  an  indictment  con- 
terns  some  good  and  some  bad  counts,  and  a  general  verdict  is  rendered  for  the  crown, 
the  court  below,  under  sect  5  of  stat  II  &  12  Vict  c.  78,  ought  to  arrest  the  judg- 
ment on  the  bad  counts  and  pass  sentence  on  the  good  counts ;  but  if  the  court  below 
pass  sentence  generally,  the  court  of  error  may,  under  the  statute,  order  the  judg- 
ment to  be  arrested  on  all  the  bad  counts,  and  pronounce  the  proper  judgment  on  all 
the  good  counts.    Regina  v.  Hollowag,  v.  310. 

4.  Eniering  satisfaction  on  Judgment  roll.  The  defendant  in  a  case  was  taken  on 
ezecutioii  and  discharged  by  plaintiff's  attorney  on  making  arrangements  to  pay  part 
of  the  debt.  The  plaintiff  denying  that  the  discharge  was  made  by  his  authority  re- 
fused to  sign  the  satisfaction  piece  and  brought  an  action  on  the  judgment,  and  the 
court  reibsed  to  order  that  satisfaction  should  be  entered  on  the  judgment  roll. 
Ward  T.  Broomhead,  xiv.  602. 

5.  Certain  articles  of  agreement  executed  in  part,  held  to  be  no  satisfaction  of  a 
judgment.    Hughes  v.  Lwidey,  xxviii.  270. 

JUDICIAL  ACT. 

1.  The  allowance  of  justices  to  an  indenture  for  binding  a  parish  apprentice  is  a 
judicial  act.     Slaverton  v.  Ashburton,  xxix.  131. 

8.  A  license  for  the  sale  of  beer,  granted  by  the  solicitor  of  excise,  without  the 
prodoction  of  a  certificate  from  the  overseer,  required  by  3  &  4  Vict  c.  61,  s.  2,  is  not 
a  judicial  act  removable  into  this  court  by  certioraru  Regina  v.  The  Overseers  of 
Saifordj  xiv.  145. 

JURISDICTION. 

I.  OF  COUBTS  OP  CHANCERY. 
H.  OP  COURTS  OTHER  THAN  THE  CHANCERY  AND  COUNTY  COURTS. 

I.   Of  Courts  of  Chancery. 

1.  DvrecHng  action  at  law.  The  court  of  chancery  has  jurisdiction,  on  appeal 
from  the  decision  of  the  Master  disallowing  a  claim  under  a  winding-up  order,  to 
direct  an  action  at  law  to  try  the  validity  of  the  debt  Norwich  Yam  Co.  jrc,  in  re, 
iLllS. 

i.  Sir  S.  Romillifs  Act,  The  court  of  chancery  has  jurisdiction  to  decide  the 
questions  raised  on  petition  under  Sir  S.  iKonully's  Act  In  re  HalVs  Charity,  vL 
150. 

8.  Discharge  of  party  in  custody  for  non-payment.  The  Lord  Chancellor  has  no 
jurisdiction  under  the  17th  rule  of  the  15th  sect  of  the  act  1  Will.  IV.  c.  36,  to  dis- 
charge a  party  in  custody  for  the  non-payment  of  a  sum  of  money  ordered  to  be  paid 
in  a  suit    Dew  v.  Clarky  vii.  32. 

4.  Lunacy — Land  in  Ireland,  The  Trustee  Act,  1850,  does  not  give  the  chanceUor 
jurisdiction  in  lunacy  over  lands  in  Ireland.    Davies,  in  re,  vii.  8. 

5.  Complete  redress  at  law.  Where  a  party  has  complete  redress  at  law  a  court  of 
equity  will  not  interfere.     Webb  v.  The  Direct  London,  Sfc,  Railway  Co,  i^.  249. 

6.  Specific  performance — Discretion  of  court.  The  court  of  chancery  cannot 
ipeeulate  on  the  damages  which  a  jury  might  have  given  for  the  breach  of  an  agree- 
ttentfttor  on  the  damage  caused  to  property  by  failure  of  asale;  therefore  the  spedfto 
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performance  of  an  agreement,  where  the  consideration  money  is  50/.,  b  not  too  small 
matter  for  the  jurisdiction  of  the  court.    Bennett  v.  Smith,  x.  272. 

7.  The  exercise  of  the  jurisdiction  is  discretionary  in  the  court ;  but  the  discretion 
is  not  arbitrary,  but  must  be  exercised  according  to  the  circumstances  of  the  case.  lb. 

8.  Enforcing  foreign  judgment  The  court  of  chanceiy  in  England  will  not  en- 
force a  foreign  judgment,  unless  it  is  final.    Paid  v.  Roy,  xi.  12. 

9.  Complication  of  accounts.  Complication  of  accounts,  where  the  receipts  have 
been  all  on  one  side,  if  it  ever  alone  constitutes  sufficient  ground  for  the  intervention 
of  a  court  of  equity,  must  show  a  very  strong  case  of  entanglement  Padwick  v. 
J^anley,  xii.  281 ;  Phillips  v.  PhiUips,  xii.  259. 

10.  Mutual  account — Practice,  A  bill  for  an  account  cannot  be  maintained  in 
equity,  unless  it  is  for  mutual  account  In  this  case  the  bill  should  have  been  for  a 
discovery,  and  the  court  of  law  has  jurisdiction.    Phillips  v.  Phillips,  xii.  259. 

11.  Authorizing  married  woman  to  sue  in  formd  pauperis — Costs,  If  the  court  of 
chancery  has  authority  to  give  a  married  lady  perpission  to  sue  in  formd  pauperis 
without  a  next  friend,  it  can  also  do  all  the  acts  consequential  upon  it,  and  order 
costs  to  be  paid  to  the  lady.     Wellesley  v.  WeUesley,  xiii.  148. 

12.  Removal  of  bankrupt  trustee.  Under  the  Bankrupt  Law  Consolidation  Act, 
1849,  12  &  IS  Vict  c.  106,  s.  ISO,  every  vice-chancellor  has  jurisdiction  to  remove 
a  bankrupt  trustee,  and  appoint  a  new  one  in  his  stead.    In  re  Heath,  xv.  887. 

IS.  Confusion  of  boundaries.  If  a  bill  proves  usage  of  payment  of  rent,  but  that 
by  reason  of  accident  or  lapse  of  time  the  boundaries  have  become  confused,  and 
there  is  difficulty  in  obtaining  a  legal  remedy,  the  court  of  chanceiy  will  give  relie£ 
Mayor,  Aldermen,  Sfc,  of  Basingstoke  v.  Lard  Bolton,  xv.  589. 

14.  Quasi  guardian  and  ward.  The  court  of  chanceiy  has  jurisdiction  over  trans- 
actions between  persons  in  the  relation  of  quasi  guardian  and  ward.  Espey  v.  Lake^ 
XV.  579. 

15.  Marriage  of  ward  of  court — Settlement — Lapse  of  time.  In  1889,  A  B  mar- 
ried a  ward  of  court  without  leave ;  articles  were  executed  both  before  and  aAer  the 
marriage.  In  1840,  a  reference  was  made  to  approve  of  a  settlement,  but  nothing 
was  done  thereon.  In  1850,  the  parties  executed  a  settlement  of  the  wife's  real 
estate  without  the  sanction  of  the  court  of  chancery.  In  a  suit  instituted  by  the  wife 
to  annul  the  articles  and  confirm  the  settlement,  it  was  held,  in  1852,  that  the  power 
of  the  court  was  not  affected  by  the  lapse  of  time,  that  the  parties  coming  to  the 
court  had  given  it  authority  to  do  what  was  right,  and  that  a  reference  must  be  made 
to  the  Master  to  report  as  to  the  propriety  of  the  settlement  of  1850,  and  whether  it 
ought  to  be  varied,  and  to  approve  of  a  settlement  of  the  wife's  personal  estate. 
Cave  V.  Cave,  xix.  280. 

16.  Ward  of  court — Husband  and  wife — Payment  out  of  court  of  fund  belonging  to 
wife.  By  marrying  a  ward  of  court,  without  the  sanction  of  the  court,  the  husband 
commits  a  contempt  of  court,  by  which  the  court  acquires  a  jurisdiction  over  the  hus- 
band and  wife,  by  virtue  of  which  it  majwdecline,  during  their  joint  lives,  to  part  with 
the  capital  of  a  fund  belonging  to  the  wife,  which  is  within  its  own  power  and  custody, 
even  upon  the  application  ci  the  husband  and  wife,  supported  by  the  consent  in  court 
of  the  wife,  whether  of  age  or  not  of  age,  until  such  settlement  shall  be  made 
upon  the  wife  as  the  court  thinks  advisable  and  proper  under  the  circtunstances  of  the 
case.    Martin  v.  Foster,  xxxi.  879. 

1 7.  Changing  location  of  college.  The  court  of  chancery  has  jurisdiction  within  the 
52  Geo.  III.  c.  101,  to  determine,  upon  petition,  whether  resolutions  by  some  of  the 
trustees  of  a  college,  &c.,  for  changing  its  locality,  would  be  beneficial  to  the  institu- 
tion.   In  re  The  Manchester  College,  xix.  404. 

18.  Declaring  rights  of  persons.  The  court  of  chancery  will  not  entertain  a  suit 
merely  for  the  purpose  of  declaring,  that  a  person  has  not  a  certain  right,  or  &at  h$ 
ihall  not  have  one  which  may  arise  hereafter  where  he  has  yet  attempted  to  ezerciae 
none.    Jackson  v.  TumUyy  xxL  18. 
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19.  Decision  of  legal  question.  The  court  of  chancery  is  not  exceeding  its  functions 
in  deciding  a  purely  legal  question  arising  in  a  suit  before  it,  either  with  or  without 
legal  assistance,  but  ought  to  decide  such  a  question  where  the  controversy  and  mate- 
rial facts  are  plain.  The  Shrewsbury  and  Birmingham  Railway  Co,  v.  The  Stour  Vol" 
ley  Railway  Co,  xxL  628. 

20.  Regulations  for  joint  use  of  station  by  two  railway  companies.  The  court  of 
chancery  may  interfere  between  two  railway  companies  entitled  to  the  joint  use  of  a 
station  by  prescribing  regulations  for  its  management ;  but  such  interference  ought 
not  to  take  place  without  grave  occasion.  The  court  may  also  direct  a  partition  of  the 
station,  and  appoint  a  receiver  if  necessary.  But  where  provisions  exist  for  the  set- 
tlement of  disputes  on  the  above  subjects  by  arbitration,  the  court  will  withhold  its 
intcrpodtion  until  the  remedy  thus  provided  has  been  resorted  to.    lb, 

21.  Injunction  to  restrain  from  pursuing  claims  in  foreign  court,  A  party  cannot 
be  stopped  by  the  English  court  of  chancery  from  pursuing  his  claims  in  a  foreign 
court,  merely  on  the  allegation  that  the  contract  on  which  such  claims  are  founded  is 
illegal  But  where  it  appears  that  evidence  of  all  the  transactions  cannot  be  given  in, 
in  the  foreign  court,  so  that  complete  justice  cannot  be  done,  then  an  injunction  may 
be  granted.    Ainslie  v.  Sitns,  xxiii.  232. 

22.  Establishing  will.  The  jurisdiction  of  the  court  of  chancery  in  establishing  a 
will  against  the  heir  at  law  is  not  limited  to  cases  of  a  devise  upon  trust  but  extends 
likewise  to  cases  of  a  simple  legal  devise.    Boyse  v.  Rossboroughy  xxvii.  101. 

23.  Validity  of  testamentary  gifts.  Where  probate  is  granted,  establishing  the 
TBlidity  of  a  testamentary  instrument,  courts  of  equity  have  jurisdiction  to  inquire 
into  the  validity  of  gifls  challenged  on  the  ground  of  fraud  and  undue  influence. 
Hindson  v.  Weatherell,  xxiii.  132. 

24.  Order  respecting  custody  of  children.  The  court  of  chancery  has  jurisdiction  to 
make  an  onler  that  children  shall  be  given  up  to  the  father  notwithstanding  ^at  the 
mother  and  children  were  born  and  are  resident  abroad.  Power  to  enforce  the  order 
is  another  matter.    Hope  v.  Hope,  xxviL  249. 

25.  Stay  of  execution  of  judgment  of  queen's  bench  annulling  letters-patent,  Aflcr  a 
judgment  in  scire  facias  in  the  court  of  queen's  bench,  annulling  letters-patent  and 
directing  that  they  should  be  restored  to  the  court  of  chancery  to  be  cancelled,  the 
Lord  Chancellor  has  no  jurisdiction  to  stay  the  execution  of  the  judgment,  his  duty  in 
cancelling  the  enrolment  being  only  ministerial.  Regina  v.  The  Eastern  Archipelago 
Co,  xxvii.  549. 

26.  Tenant  for  life — Permissive  waste,  A  court  of  equity  will  not  interfere  to 
make  a  tenant  for  life  liable  for  permissive  waste.    Powys  v.  Blagraue,  xxvii.  568. 

27.  Of  court  of  appeal.  There  is  jurisdiction  in  the  court  of  appeal  (under  the 
Stat.  14  &  15  Vict  c.  83)  to  correct  an  error  in  an  order  of  the  Lord  Chancellor. 
AUamey'General  v.  The  Corporation  of  Exeter,  xvii.  421. 

n.    Of  Courts  other  than  the  Chancery  and  County  Courts, 

1.  Of  recorder  of  borough — License,  The  recorder  of  a  borough  has  no  jurisdiction  to 
bear  an  appeal  under  the  9  Gea  IV.  c.  61,  s.  27,  against  a  refusal  by  the  borough 
justices  to  grant  a  license  to  keep  an  inn,  alehouse,  or  victualling-house,  such  jurisdic- 
tion being  expressly  taken  away  by  the  proviso  to  sect  105  of  the  5  &  6  Will.  IV, 
c  76.     Regina  v.  Recorder  of  Bristol,  xxviii.  291. 

2.  Of  courts  of  Scotland,  The  courts  of  Scotland  must  determine  how  a  legacy 
l^ren  to  erect  a  bridge  there,  shall  be  laid  out.    Forbes  v.  Forbes,  xxiii.  335. 

3.  Of  superior  courts.  The  concluding  words  of  the  proviso  of  sect  113  of  stat.  34 
Gea  III.  c.  78,  do  not  by  necessary  implication  take  away  the  jurisdiction  of  the 
superior  courts.    King  v.  Rochdale  Canal  Co,  vi.  241. 

4*  Of  court  of  admiralty.    Where  property  has  come,  in  the  course  of  law  into  tke 
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hands  of  a  receiver  of  admiralty  droits,  and  be  has  dealt  illegally  with  it,  the  court  of 
admiralty  has  not  jurisdiction  to  interfere.    Derelict  Iron,  ii.  568. 

6.  0/tke  heads  of  colleges  of  the  University  of  Cambridge — Tradesmen.  The  Vice- 
Chancellor  and  heads  of  the  colleges  in  the  University  of  Cambridge  have  authority 
to  make  a  decree  that  every  tradesman  with  whom  any  person  in  statu  pupillari  should 
contract  a  debt  exceeding  5/.  should  be  required  to  send  notice  thereof  at  the  end  of 
eveiy  quarter  to  the  college  tutor  of  the  person  so  indebted,  on  pain  of  being  punished 
by  discommuning,  or  otherwise,  as  to  the  Vice-chancellor  and  heads  of  colleges  should 
seem  fit  Where  a  tradesman,  resident  in  Cambridge,  who  has  violated  this  decree, 
is  summoned  to  appear  before  the  Vice-chancellor  and  heads  of  houses  to  answer  the 
complaint,  ho  is  not  entitled  to  appear  by  counsel  or  attorney,  as  upon  a  judicial  pro- 
ceeding. Upon  proof  that  the  tradesman  had  violated  the  above  decree,  it  was 
ordered  by  the  Vice-Chancellor  and  heads  of  colleges,  that  no  person  in  statu  pupillari 
should  contract,  &c.,  or  have  any  tradings  or  dealings  with  ^e  said  tradesman,  and 
that  if  any  person  in  statu  pupiUari  should  disobey  this  decree  he  should  be  punished 
by  suspension,  rustication,  or  expulsion,  as  the  case  should  appear  to  the  Vice-Chan- 
cellor and  heads  of  colleges  to  require.  Held,  that  there  was  no  ground  for  a  prohi- 
bition of  the  proceedings.    Ex  parte  Death,  xii.  456. 

6.  Of  courts  at  Westminster,  exclusive — Dispute  arising  out  of  mortgage.  One  of  the 
rules  of  a  benefit  building  society  provided  for  referring  to  arbitration  any  dispute 
between  the  society  and  a  member.  On  the  refusal  of  the  society  so  to  refer  a  dis- 
pute, a  member  obtained  an  order  of  two  justices  in  his  favor.  Held,  that  the  dispute 
being  one  between  mortgagor  and  mortgagee,  arising  out  of  a  mortgage,  was  within 
the  jurisdiction  of  the  courts  at  Westniinster  only,  and  a  certiorari  was  granted. 
Regina  v.  Trafford,  xxix.  163. 

7.  Eguitable  jurisdiction  of  courts  of  common  law.  When  the  ground  for  equitable 
relief  is  not  a  complete  bar  to  proceeding  on  the  judgment,  and  a  court  of  commoa 
law  cannot  pronounce  an  absolute  judgment  which  will  do  final  and  complete  justice 
between  the  parties,  it  is  not  matter  for  a  defence  to  an  action  on  equitable  grounds 
within  sect  83  of  the  Common-law  Procedure  Act,  1854.  No  power  is  conferred  by 
the  above  act  on  courts  of  common  law  to  pronounce  a  conditional  judgment  or  an 
equitable  decree.     Wodehouse  v.  Farehrother,  xxx.  412. 

8.  Fraudulent  decree  of  House  of  Lords,  how  may  he  treated  in  inferior  court. 
Where  a  decree  of  the  House  of  Lords  has  been  obtained  by  the  fraudulent  collusion 
of  both  parties,  in  order,  by  means  of  that  decree,  to  defeat  the  objects  of  public  jus- 
tice, or  the  rights  of  one  of  the  nominal  parties,  being  an  infant — serMe,  such  decree 
may  be  called  in  question  even  in  an  inferior  court,  and  an  original  suit  for  relief  may 
be  there  instituted,  notTvjthstanding  such  fraudulent  decree.  Per  Lord  Cranworth, 
L.  C.  Semhle,  such  fraudulent  decree  may  even  be  treated  as  a  nullity  in  the  inferior 
court,  and  the  question  there  arising  will  simply  be,  was  it  a  real  judgment  or  not  ? 
Per  Lord  Brougham.  Semhle,  though  such  fraudulent  decree  might,  perhaps,  be 
treated  by  the  inferior  court  indirectly  as  a  nullity,  if  the  case  shows  manifest  gross 
direct  fraud,  yet  the  relief  should  be  sought  for  in  the  house  in  the  first  instance.  Per 
Lord  St  Leonards.    Shedden  v.  Patrick,  xxviii.  56. 

9.  Matters  relating  to  fisheries.  Jurisdiction  of  all  matters  relating  to  the  fisheries 
in  the  seas  between  England  and  France  belongs  exclusively  to  the  tribunals  des- 
ignated in  the  treaty,  or  the  statutes  referring  to  such  treaty.  Marshall  v.  NickoUs^ 
xii.  466. 

10.  Action  against  foreign  sovereign.  No  English  court  has  jurisdiction  to  entertain 
an  action  against  a  foreign  sovereign  for  any  thing  done,  or  omitted  to  be  done,  by  him 
in  his  public  capacity  as  representative  of  the  nation  of  which  he  is  the  head.  De 
Haber  v.  The  Queen  of  Portugal,  vii.  340. 

11.  County  rate,  charges  on — Illegal  order  of  visiting  justices — Disallowance  Jf 
sessions — Subsequent  allowance.    The  expenses  of  the  house  of  correction  at  P.  were 
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paid  out  of  a  district  rate  levied  on  only  a  part  of  the  county.  A  bill  for  refreshments 
furnished  to  justices  and  other  persons  concerned  in  the  trial  of  the  judge  of  the 
county  court  tor  misconduct,  which  trial  was  helcTin  the  sessions  court  house  at  P.,  was 
ordered  by  two  visiting  justices  to  be  paid  by  the  county  treasurer  out  of  the  county 
xates,  and  was  so  paid  by  him.  The  general  sessions  disallowed  this  as  an  item  in  his 
account,  but  at  a  subsequent  annual  ses^on  au  order  was  made  allowing  it  The  orders 
of  the  sessions  having  been  brought  up  on  certiorari^  it  was  held,  that  the  order  of  the 
Tisiting  justices  was  not  a  judicial  order,  which  the  treasurer  was  bound  to  obey ;  that 
the  general  sessions  had  acted  properly  in  disallowing  the  sum  of  53/.  7s,  6(/. ;  and 
that  the  subsequent  sessions  had  no  power  afterwards  to  allow  that  sum,  and  that  their 
order  to  that  effect  was,  therefore,  void.    Regina  v.   Saunders,  xxviii.  294. 

12.  As  to  jurisdiction,  as  depending  on  tide,  see  Adey  v.  The  Deputy  Master  of  the 
Trinity  Howe,  xvi.  124. 

18.  As  to  jurisdiction  of  county  courts,  see  County  Court. 

14.  As  to  jurisdiction  of  justices,  see  Justices. 


JURY. 

J.   QUALIFICATION   OF  JURORS  ;  RIGHT  TO    CHALLENGE, 
n.    QUESTIONS   FOR   THE   JURY. 
ni.   MISCELLANEOUS    CASES. 

« 

I.  Qualification  of  Jurors  ;  Right  to  challenge, 

1.  Challenge  of  town  councillor — Special  Jury  list,  A  town  councillor  is,  by  the 
3  Sc  4  Vict.  c.  108,  disqualified  from  being  a  special  juryman.  The  name  of  a  town 
cotincillor  stood  on  a  special  jury  list  afler  it  had  been  reduced.  Held,  that  under  the 
Irish  Jury  Act,  3  &  4  "VVlll.  IV.  c.  91,  he  was  liable  to  challenge  for  this  disqualification 
whiGii  about  to  be  sworn.    Barrett  y.  Long,  xvi.  1. 

2.  Common-law  right  to  challenge.  The  right  of  challenge  against  a  juryman  is  a 
coDunon^w  right,  which  cannot  be  taken  away  except  by  the  Express  terms  of  a  stat- 
ute ;  and  quoere,  whether  it  is  taken  away  by  the  3  &  4  Will  IV.  c.  91,  except  in  cases 
where  corporate  bodies  are  parties,  and  kindred  of  affinity  with  a  member  of  the  cor- 
porate body,  is  the  ground  of  challenge.  It  is  not  taken  away  by  the  effect  of  the 
3  &  4  WilL  lY.  c.  91,  in  respect  of  a  disqualification  created  since  tiiat  statute.    lb, 

S.  Challenge  after  reducing  a  special  jury — Disqualification,  Where  a  challenge 
in  respect  of  such  disqualification  was  made  after  reducing  a  special  y^ry,  it  was  held 
not  to  be  necessary  to  allege  that  the  disqualification  had  arisen  since  the  jury  was 
reduced.    Ih, 

A,  Supplemental  jurors —  Verdict,  The  Lands  Clauses  Consolidation  Act,  8  &  9  Vict 
c  18,  8.  55,  provides  that  in  case  of  a  full  special  jury  not  appearing,  the  sheriff  shall, 
npon  the  application  of  cither  party,  add  to  the  list  of  such  jury  the  names  of  any  other 
disinterested  persons  qualified  to  act  as  special  or  common  jur}'men,  who  shall  not  have 
be^n  previously  struck  off  the  aforesaid  list,  and  who  may  then  be  attending  the  court, 
or  can  ^edily  be  procured,  so  as  to  complete  such  yiry,  all  parties  having  their  lawful 
challenges  against  such  persons.  Held,  that  the  want  of  qualification  in  such  supple- 
mental jurors  is  ground  of  challenge -only,  and  in  default  of  such  challenge  their  verdict 
cannot  be  set  aside  for  want  of  jurisdiction  or  irregularity.  In  re  Chelsea  Waterworks 
Co,  zxviiL  542. 

5.  Peremptory  challenge — Special  jury.  The  105th  and  108th  sections  of  the  Com- 
mon Law  Procedure  Act  do  not  allow  a  right  of  peremptory  challenge,  in  the  case  of 
A  special  jury  appdnted  under  its  provisions.     Creed  v.  Fisher^  xxvi.  884. 

80* 
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II.'  Questions  for  the  Jury. 

• 

1.  Whether  the  name  of  a  partner  teas  to  he  kept  secret  under  a  contract.    In  a  suit 

for  an  account,  A  alleged  that  he  had  been  in  partnership  under  a  verbal  contract  for 
foor  years  with  B,  as  a  pawnbroker ;  but  that  B  subsequently  fraudulently  made  over 
the  whole  stock  to  a  new  firm,  into  which  B  entered  with  C  and  D,  under  articles  of 
partnership.  An  issue  was  directed  to  try  whether  these  articles  were  fraudulent  on 
the  part  of  B,  C,  and  D,  and  for  the  purpose  of  depriving  A  of  his  interest  in  the 
stock.  At  the  trial,  evidence  on  both  sides  was  given  of  a  partnership  between  A  and 
B ;  but  it  was  also  proved  that,  during  such  partnership,  A's  name  was  neither  over 
the  door  nor  on  the  pawn-ticket,  nor  in  the  pawnbroker's  license.  The  judge  asked 
the  jury  to  say  whether  they  were  satisfied,  on  the  whole  facts,  that  it  was  one  of  the 
stipulations  of  the  contract  between  A  and  B  that  A'g  name  was  to  be  kept  secret 
To  this  ruling  defendant's  counsel  took  exception,  inasmuch  as  the  judge  ought  to  have 
directed  the  jury  that  on  such  facts  there  was  no  lawful  partnership.  The  judge  over- 
ruled the  exception.  Held,  the  judge  was  right ;  and  that  it  was  for  the  jury,  and  not 
for  the  judge,  to  say  whether  it  was  one  of  the  stipulations  of  the  original  contract 
between  A  and  B  that  A's  name  should  be  concealed,  in  contravention  of  the  statute 
89  &  40  Geo.  III.  c.  99,  s.  23.    Fraser  v.  Hill,  xxviii.  25. 

2.  Question  of  acceptance  of  bill.  Where  a  declaration  on  a  bill  by  an  indorsee 
agiunst  an  indorser  contains  an  averment  of  presentment  and  a  plea  traversing  it,  but 
no  averment  of  acceptance  and  no  plea  putting  it  directly  in  issue,  the  question  of  ac- 
ceptance is  open  as  a  question  of  fact  for  the  jury.     Weston  v.  Hodd,  xxvi.  278. 

8.  Handwriting — Admission,  An  admission  of  his  handwriting  by  the  defendant, 
and  a  promise  to  pay,  though  it  may  be  evidence  of  notice  of  dishonor  is  not  an  admis- 
sion of  liability  so  as  to  preclude  his  objecting  to  the  presentment,  but  this  is  also  a 
question  for  the  jury.    Ih, 

4.  Indorsement  of  hill.  The  jwry  are  also  to  decide  whether  the  indorsement  was 
made  before  the  supposed  acceptance.    Ih. 

5.  Libellous  letter — Privileged  communication,  A  letter  of  a  libellous  nature  ad- 
dressed by  the  rector  of  a  parish  to  his  people  is  not  necessarily  a  privileged  com- 
munication, but  it  is  fcft*  the  jury  to  decide  whether  it  is  upon  its  face  malicious  or 
whether  the  circumstances  show  malice.     Gilpin  v.  Fowler^  xxvi.  886. 

6.  Beginning  of  tenancy  under  written  agreement,  A  tenancy  from  year  to  year 
under  a  written  agreement  will  be  held  by  the  court  in  the  absence  of  evidence  to  the 
contrary  to  begin  on  the  day  of  the  date  of  the  agreement,  and  it  will  not  be  lefl  to 
the  jur)'  to  decide  when  the  tenancy  commenced.    Bishop  v.  Wraith,  xxvi.  668. 

7.  Idem  sonans.  An  indictment  described  the  prosecutor  as  Darius  C,  and  the 
prosecutor  in  evidence  stated  that  his  name  was  Trius  C.  Held,  that  it  was  a  question 
of  fact  for  the  jur}*,  and  not  of  law  for  the  court,  whether  the  two  words  were  idem 
sonantia.    Itegina  v.  Davis,  iv.  564. 

8.  Notice  to  quit.  Whether  a  notice  to  quit  has  been  waived  is  a  question  for  the 
jury.    Blgth  v.  Dennett,  xvi.  424. 

9.  Entire  case  in  ufritten  documents.  When,  relative  to  a  contract  of  sale,  the 
entire  case  is  contained  in  written  documents,  the  parties  never  having  had  any  per- 
sonal communication  with  each  other,  it  is  for  the  court,  and  not  for  the  jury,  to  decide 
what  the  contract  between  the  parties  is.    Keg  v.  Cotesworth,  xiv.  435. 

10.  Bona  fides  of  magistrate.  In  an  action  against  a  magistrate,  for  acts  done  by 
him  in  tlie  execution  of  his  office,  the  question  of  bona  fides  is  to  be  decided,  accord* 
ing  to  Stat  11  &  12  Vict  c.  44,  by  the  court  and  not  by  the  jury.  Kirby  v.  Simpson^ 
xxvi.  469. 

11.  False  imprisonment — Probable  cause.  In  an  action  for  false  imprisonment  or 
malicious  prosecution,  the  question  of  probable  cause  is  a  question  for  the  court  Per 
Cranworth,  L.  C.    Fraser  v.  Hill,  xxviii.  25. 
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18.  Contlrvetion  of  wriUen  documents  ii  for  the  comi.  The  rule  thst  tbe  con- 
itruvlion  of  written  documents  conetituti uglier  le  a  complete  oontract,  is  for  the  court, 
ii  not  tiffectcd  hy  the  fact  that  tbcy  extend,  (as  iu  the  case  of  coireapondence,)  over 
a  considerable  period  of  time,  during  which  various  circmnstancea  may  intervene ;  as 
Kich  circumstances,  however  thcj  may  be  material  in  regard  to  the  performance,  or 
breach  of  the  contract,  cannot  affect  its  construction.  But  the  rule  docs  not  apply 
where  the  dociUDCDts  do  not  contain  the  entire  contract,  bo  as  to  require  a  stamp, 
(fupposing  it  otherwise  withiu  the  Stamp  Act)     Begg  v.  Forbes,  xxx.  SOS. 

13.  See,  also.  Doe  d.  Armulead  v.  Tke  North  Siafordshire  Sailaaii  Co.  ir.  21S; 
Foster  v.  The  Mentor  Life  Atsuranee  Co.  ixiv.  103. 
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1.  Parbfi  right  to  have  hit  ease  go  to  }urg.  Where  there  is  evidence  that  may  b^ 
possibility  justljr  lead  the  jury  to  come  lo  a  conclusion  in  favored  the  plaintiff,  he  bu 
the  right  to  have  his  case  go  to  them.  Per  Lord  Cranwortb.  Paterion  v.  Wallace, 
xxriu.  48. 

S.  Certificate  that  caitae  is  fit  for  special  jury.  A  cause  came  on  for  trial,  beAtre 
Wilde,  C.  J.,  on  the  ISth  of  December,  1648,  when  a  veidict  was  taken  for  the  plwn- 
tiff,  subject  to  a  special  case.  Upon  the  argument  of  the  special  case,  on  the  11th  <£ 
Jnne,  1850,  (which  was  alter  Wilde  had  ceased  to  be  a  judge  of  this  court,)  the  court 
directed  a  nonsuit.  On  the  12th  of  September,  the  following  indoraementa  were  made 
upon  the  nisiprius  record : — 

**  I  certify  that  this  was  a  fit  and  proper  cause  to  be  tried  by  a  special  jury. 

"  TuOHAs  Wilde." 

"It  was  assented  to  at  nisi  jin'tM,  that,  in  the  event  of  judgment  being  for  the  de- 
fendants, I  should  certify  for  special  jury ;  which  I  have  accordingly  done  nunc  pro 
tune,  Truro." 

The  court  refused  to  set  aside  the  ccrlificale,  as  being  informal  or  too  late.  SerreU 
V.  The  Derbyshire,  Ifc.  Junction  Railway  Co.  xii.  SIS. 

8.  Special  jury.  Where  the  defendant  has  duly  obt^ned  a  rule  for  a  special  jury, 
and  the  jury  has  been  struck  and  reduced,  it  is  not  competent  to  the  court  to  direct 
that  the  cause  be  tried  by  a  common  jury,  on  the  defendant's  liulure  lb  summon  a 
special  jury.    Neamtan  v.  Graham,  xiv.  32G. 

i.  Thirteen  juror*  in  bo^:.  During  trial,  it  was  discovered  that  there  were  thirteen 
jnrora  in  the  box.  Defendant's  counsel  refused  to  consent  that  one  be  dianissed,  and 
it  being  impossible  to  ascertain  which  one  was  sworn  last,  the  judge  discharged  the 
jury,  directed  the  special  jurymen  to  be  called  over  again,  and  tried  the  cause  by 
the  fii«t  twelve  that  answered.  Held  regular.  Quixre,  whether  if  it  could  have  been 
ascertained  which  of  the  thirteen  men  in  the  box  was  the  superfluous  juror,  the 
proper  course  would  not  have  been  to  turn  him  out  of  the  box  and  let  the  trial  pro- 
ceed.    Aluirhead  T.  Evans,  iii.  587. 

5.  Under  a  precept  to  summon  ajury  de  corpore  coniilatus,the  sheriff  may  summon 
tbe  whole  jury  from  a  particular  hundred.     Taylor  v.  Loji,  xviii.  567. 

S.  Opinion  of  jury  on  immaterial  issue.  If  a  judge  rightly  directs  a  verdict  on  the 
undisputed  questions  of  fact,  it  is  no  misdirection  because  he  takes  the  opinion  of  tha 
jury  aa  an  immaterial  issue  which  is  disputed  by  the  parlies.     Oarke  t.  Arden,  xxx> 
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JUSTICE  OF  THE  PEACE. 

I.  JURISDICTION  AND    QUALIFICATIONS   OP. 
II.    ORDERS    OF. 
HI.  ACTIONS   AGAINST. 

I.  Jurisdiction  and  Qtmlijtcations  of. 

1.  Over  disputes  between  friendly  society  and  members  thereof.  Under  the  Friendly 
Societies  Act,  4  &  5  Will  IV.  c.  40,  s.  7,  if  the  rules  of  a  society  provide  for  the  set- 
tlement of  disputes  between  the  society  and  any  of  its  members  by  arbitration, 
justices  have  no  jurisdiction  to  decide  such  disputes,  unless  the  arbitrators  neglect  or 
refuse  to  make  an  award :  and  an  erroneous  award  by  arbitrators  duly  appointed 
cannot  be  treated  as  a  nullity,  so  as  to  give  the  magistrates  jurisdiction  to  hear. 
Ex  parte  Long,  XTiis.,  Id^, 

2.  To  award  compensation  for  land  taken  by  railway  company.  Justices  have  no 
jurisdiction  to  award  damages  against  a  railway  company,  for  land  taken  or  injured, 
where  the  complaint  is  made  more  than  six  months  after  the  cause  of  comphiint  arose. 
In  re  Edmunson,  xxiv.  169. 

8.  To  entertain  second  application  for  bastardy  order — Perjury.  Perjury  was  com- 
mitted before  magistrates ;  upon  the  second  application  for  a  bastardy  order,  a  former 
application  having  been  dismissed  on  the  merits,  it  was  held,  that  the  magistrates  had 
jurisdiction,  and  that  the  prisoners  were  properly  convicted.  Jiegina  v.  Cook,  ix. 
551. 

4.  To  commit  to  liberty  house  of  correction  and  jail.  In  the  liberty  of  A.,  which 
is  situated  within  the  county  of  H.,  there  is  a  jail  and  house  of  correction,  used  only 
for  offenders  within  the  liberty.  It  is  entirely  supported  by  a  rate  in  the  nature  of  a 
county  rate  levied  on  the '  inhabitants  of  the  liberty,  who  do  not  contribute  to  the 
general  county  rate.  The  keeper  of  the  liberty  house  of  correction  is  appointed  by 
the  justices  of  the  liberty,  who  act  under  a  separate  commission,  which  does  not  give 
them  exclusive  jurisdiction.  There  is  a  court  of  quarter  sessions  held  for  the  liberty. 
The  conunission  under  which  the  justices  of  the  county  of  H.  act,  gives  them  jtnv- 
diction  as  well  within  liberties  as  without  Heldj  that  the  county  justices  sitting  out 
of  the  liberty,  were  authorized  to  commit  to  the  house  of  correction  of  the  liberty,  a 
person  guilty  of  an  assault  within  the  liberty,  and  were  not  bound  to  send  him  to  the 
county  house  of  correction.  Quasre,  whether  they  could  commit  to  the  liberty  jail, 
for  offences  committed  out  of  the  liberty.    Arnold  v.  Dimsdale,  xxii.  168. 

5.  To  convict  of  using  false  certificate  to  obtain  license  to  retail  beer.  The  jurifldic- 
tion  to  con\'ict  of  the  offence,  under  the  8  &  4  Vict  c.  61,  of  using  a  false  certificate 
for  the  purpose  of  obtaining  a  license  to  retail  beer,  is  in  the  justices  acting  in  and 
for  the  place  where  the  offence  is  conunitted.    Regina  v.  Waghom,  xviii.  251. 

6.  Where  such  a  conviction  was  made  by  two  justices  of  the  county  of  Kent,  hav- 
ing jurisdiction  within  the  division  in  which  the  house  sought  to  be  licensed  was 
situate,  but  not  within  the  borough  of  Maidstone,  in  which  the  offence  was  committed,  it 
was  held,  (Coleridge,  J.,  dissentiente,)  under  the  8  &  4  Vict  c.  61,  s.  19,  the  11  Geo.  IV. 
and  1  Will  IV.  c.  64,  and  the  4  &  5  WiU.  IV.  c.  85,  that  the  jurisdiction  given  to  such 
justices  by  the  two  latter  statutes,  did  not  extend  to  the  offence  of  using  a  false  cer- 
tificate for  the  purpose  of  obtaining  a  license  to  retail  beer,  subsequently  created  by 
the  8  &  4  Vict  c.  61,  s.  6,  and  that  the  conviction  was  therefore  bad.    lb. 

7.  To  convict  of  assault.  A  party  assaulted  has  his  election  of  remedies,  and  mt* 
der  the  stat  9  Geo.  IV.  c.  81,  justices  have  no  jurisdiction  to  convict  of  an  aasanll 
unless  the  party  aggrieved  complain  of  the  assatdt  before  them  with  a  view  to 
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adjudication  upon  it    Regina  v.  Deny^  iv.  296.    Sec,  also,  Regina  v.  The  Justices  of 
Totness,  iL  272. 

8.  To  order  imprisonment  in  default  of  payment  of  penalty — 1  5*  2  Will.  IV.  e,  82,  s. 
3 — CerliorarL  The  justices  have  no  jurisdiction  under  the  1  &  2  Will.  IV.  c.  32,  s.  3, 
to  order  a  defendant  to  be  imprisoned  in  default  of  the  payment  of  a  penalty  if  they 
bave  not  directed  in  what  manner  the  penalty  should  be  paid.  In  case  of  such  con- 
Tiction  and  order  for  imprisonment  the  conviction  may  be  removed  by  certiorarL 
Ex  parte  Hyde^  v.  368. 

9.  To  require  sureties  for  good  behavior  in  cases  of  libels  against  private  individuals,  A 
warrant  c£  conmiitment  in  substance  stated,  that  whereas  the  plaintiff  had  been  brought 
before  the  defendant,  (who  was  a  justice,)  charged,  on  the  oath  of  T.  P.,  with  having 
written  on  the  pavement  in  a  certain  lane  the  offensive  words,  reflecting  on  the  char- 
acter of  R.  J.  W.  **  Donkey  Watt,  the  railway  jackass ;  **  and  it  having  been  stated 
to  the  defendant,  on  the  oath  of  T.  P.,  that  the  continued  writing  for  some  time  past 
of  the  offensive  words  was  calculated  to  produce  a  breach  of  the  peace,  and  T.  P. 
praying  that  the  plaintiff  might  be  required  to  find  sureties  to  keep  the  peace,  he, 
the  defendant,  ordered  and  adjudged  that  the  plaintiff  should  enter  into  his  own 
recognisance  in  20/.,  with  two  sufficient  sureties  in  15/.  each,  to  keep  the  peace  for 
three  calendar  months.  Held,  first,  that  the  warrant  put  in  by  the  plaintiff  wag 
evidence  of  the  information  recited  in  it  Secondly,  that  it  must  be  taken  that  the 
defendant  intended  to  require  sureties  for  good  behavior,  notwithstanding  the  words 
*'  sureties  of  the  peace "  in  the  warrant  Thirdly,  that  a  justice  of  the  peace  has 
jurisdiction  to  require  sureties  for  good  behavior  in  some  cases  of  libels  against 
private  individuals.  That,  therefore,  the  defendant  Had  jurisdiction  in  the  matter 
out  of  which  the  cause  of  action  aix)se,  and  within  the  meaning  of  the  11  &  12  Vict 
c.  44,  s.  1,  and  consequentiy  was  not  liable  to  an  action  of  trespass.  Haylock  v. 
Sparkej  xviii.  269. 

10.  With  respect  to  repair  of  turnpike  roads.  A  public  highway  in  the  parish  of  R., 
and  which  was  also  a  part  of  the  turnpike  road,  was  out  of  repair.  An  information 
being  laid  before  a  justice  of  the  peace,  he  summoned  the  clerk  of  the  turnpike  road 
to  appear  at  the  special  sessions  of  highways.  He  accordingly  appeared,  and  the  two 
justices  who  presided  convicted  him  for  having  neglected  to  repair  such  part  of  the 
turnpike  road.  Heldj  on  motion  for  a  certiorari  to  remove  the  conviction,  that  a 
nngle  justice  had  no  authority,  under  the  94th  section  of  the  5  &  6  Will.  IV.  c.  50,  to 
Bununon  a  clerk  or  other  officer  of  turnpike  roads ;  and  that  the  justices  are  not  jus* 
tified  in  making  an  order  for  payment  of  the  sum  of  money  necessary  for  the  repair 
of  such  turnpike  road,  without  having  first  examined  into  the  sufficiency  of  the  funds. 
HMf  also,  that  the  certiorari  was  not  taken  away^  as  the  justices  had  acted  without 
jurisdiction  in  convicting.    Regina  v.  The  Justices  of  St.  Albans,  xviii.  244. 

11.  Qualifications.  In  an  action  for  penalties  under  stat.  18  Geo.  II.  c.  20,  for  act- 
ing as  a  justice  of  the  peace,  without  being  qualified,  it  appeared  that  an  estate  of 
more  than  300/.  a  year  was  held  in  trust  for  defendant's  wife  for  lifen*emainder  in 
trust  for  defendant  for  life,  remainder  in  trust  for  the  children  of  the  marriage.  Heldf 
that  this  did  not  qualify  him.     Woodward  v.  WattSf  xxii.  209. 

II.   Orders  of. 

1.  Good  part  of  may  be  enforced.  An  order  of  justices,  bad  in  part,  may  be  en- 
IbiQed  as  to  the  good  part,  provided  that,  on  the  face  of  the  order,  the  two  parts  are 
deariy  separable.     Coley,  ex  parte,  ii.  282. 

t.  For  binding  parish  apprentice,  must  show  jurisdiction.  An  order  of  justices 
fi)r  the  binding  of  a  parish  apprentice,  made  under  the  56  Geo.  III.  c.  139,  must 
dhmr  on  the  fiuse  of  the  order  itself  that  the  justices  acted  at  the  time  within  their 
jurisdiction.    Where,  therefore,  in  the  order,  two  justices  of  the  county  of  Mid- 
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dlesex,  hj  whom  it  was  made,  were  described  as  justices  of  the  peace  ^  of  ihe  nid 
county,"  and  in  the  margin  were  the  words  "  Middlesex,  to  wit,"  and  the  order  purported 
to  be  signed  *'  at  the  board-room  of  the  Holbom  Union  Workhouse,"  it  was  hMj  that  the 
coirrt  could  not  take  judicial  notice  that  the  board  room  was  in  the  county  of  Mid- 
dlesex, and  that  the  order  did  not  show  on  the  &ce  of  it  that  the  justices  were 
acting  within  their  jurisdiction;  and,  being  therefore  bad,  that  no  settlement  by 
service  under  the  apprenticeship  was  gained.  Regina  v.  Inhabitants  of  Bloomsbury^ 
xxviii.  300. 

8.  Verbal  order  and  service  of  minute  thereof— Refusal  to  pay — Warrant — Trespass. 
On  a  complaint  before  justices,  a  verbal  order  was  made  for  payment  of  a  church  rate 
and  costs,  and  a  minute  thereof  next  day  served  on  the  plainttflf  who  refused  to  pay. 
A  formal  order  was  afterwards  drawn  up  and  a  warrant  issued  bearing  the  same 
date,  which  was  not  executed  undl  some  months  afterwards,  when  a  cart  of  the  plain- 
tifi  s  was  seized  under  it  It  did  not  appear  whether  the  warrant  was  drawn  up  before 
or  after  the  formal  order,  nor  did  it  recite  that  order.  Upon  trespass  brought  for 
the  seizure,  it  was  held,  that  the  verbal  order  anil  service  of  the  minute  justified  the 
issue  of  the  warrant,  and  that  its  non-recital  of  the  order,  and  their  both  bearing 
the  same  date,  and  the  warrants  not  showing  that  it  issued  after  disobedience  of  the 
order  were  all  matters  of  form,  and  the  action  should  have  been  case  under  11  &  12 
Tict  c  44.    Ratt  V.  Parkinson,  iv.  882. 

4.  Payment  in  part  does  not  estop  party  to  deny  legality  of  order.  The  payment 
of  a  part  of  a  justice's  order  by  a  person  under  conviction  will  not  estop  him  from 
subs^uently  denying  the  legality  of  the  order,  he  not  being  presumed  fully  to  have 
understood  the  law  at  the  Ihno  of  making  the  pa3rment  And  if  such  order  is 
removed  to  the  queen's  bench  to  be  enforced,  the  defendant  has  a  right  to  object  to' 
the  illegality  of  the  order,  though  he  could  not  have  removed  the  order  by  certioraru 
Regina  v.  Hellier,  vi.  258. 

5.  Payment  may  be  ordered  immediately  or  time  may  be  given — Committal  ordered 
before  demand.  Where  the  party  charged,  though  duly  summoned,  did  not  appear, 
and  the  justices,  after  hearing  the  case,  adjudged  the  party  to  pay  a  fine  and  costs  imme- 
diately, and  before  demand  or  notice,  ordered  him  to  be  comnutted  for  non-payment, 
under  the  9  Geo.  lY.  c.  81,  ss.  27,  83,  it  was  held,  that  the  justices  might  order  the 
payment  to  be  made  either  *^  immediately,"  which  means  in  this  statute  *'  on  the  spot,** 
or  might  give  time,  in  their  discretion ;  and  that,  as  they  had  ordered  immediate  pay- 
ment, they  were  authorized  (the  money  not  being  then  paid)  at  once  to  order  the 
party's  committal  before  any  demand,  and  without  serving  him  with  any  summons  to 
show  cause  why  he  should  not  be  committed.    Arnold  v.  Dimsdale,  xxii.  168. 

6.  Justice  an  interested  parly — Waiver.  A  justice,  being  a  shareholder  in  a  railway 
company,  took  part  in  the  decision  of  an  appeal  on  the  part  of  the  company  against  a 
poor-rate,  when  the  rate  was  quashed.  Held,  that  the  order  of  sessions  was  thereby 
invalidated,  and  that  the  objection  was  not  waived  by  the  knowledge  of  the  respond- 
ents' attome^  and  his  not  objecting.    Regina  v.  Justices  of  Cambridgeshire,  xxx.  405. 

III.  Actions  against, 

1.  For  any  thing  done  under  a  warrant  upon  information  for  alleged  indictable  offence. 
The  11  and  12  Vict.  c.  44,  s.  2,  which  enacts  that  no  action  shall  be  brought  against  a 
justice  of  the  peace  for  any  thing  done  under  a  warrant,  upon  an  information  for  an 
alleged  indictable  offence,  if  "  a  summons  were  issued  previously  to  such  warrant,  and 
such  summons  was  served  upon  such  person,  either  personally  or  by  leaving  the  same 
for  him  with  some  person  at  his  last,  or  most  usual  place  of  abode,  and  he  did  not 
appear  according  to  the  exigency  of  such  summons,"  does  not  apply  to  a  sonmums 
and  warrant  issued  after  conviction,  with  a  view  to  the  levying  of  penalties  and 
BesseU  v.  WUson,  xviiL  294. 
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1.  For  act  done  under  conviction  or  vxnrant  tMStttd  without  jvrisdiclion — Notice. 
Hm  11  &  la  Victc.  44,  g.  !,  provides  tbat  no  acUon  shall  be  broaghl  against  a  justice 
fir  anj  act  done  under  any  conviction  or  warrant  isEUcd  in  a  matter  of  which  he  has 
not  jnrisdiction,  until  after  such  conviction  or  warrant  has  been  quashed ;  and  by 
Motion  9,  no  action  shall  be  commenced  agmnat  a  justice  of  the  peace,  until  one 
calendar  month  after  notice  in  writing  of  such  intended  action.  Held,  that  a  notice 
of  action  served  before  the  qnaahing  of  a  warrant  of  conunitment  in  respect  of  which 
an  action  was  brought  against  the  justice  granting  it,  was  sufficient  Ilaytoct  r. 
Spafte,  xviU.  269. 

S.  Wktn  muni  be  on  action  on  the  ea»e — Declaration — Exceu  of  jurisdiction.  Bj 
the  11  &  12  Vict  c.  44,  s.  1,  it  is  enacted  that  every  action  agunst  a  justice,  for  anj 
act  done  in  the  execudon  of  his  duty  as  sucb  justice,  with  respect  to  any  matter 
-within  his  jurisdiction,  shall  be  an  action  on  the  case,  and  in  the  declaration  it  shall 
bo  exprenly  alleged  that  such  act  was  done  maUciotisly  and  without  reasonable  and 
probable  cause,  ikct.  3  provides  that  for  any  act  done  by  a  justice  in  a  matter  of 
which  by  law  he  has  not  jurisdiction,  or  in  which  he  shall  have  exceeded  bis  jurisdic- 
tion, any  person  injured  thereby,  or  by  any  act  done  under  any  conviction,  be.,  issued 
by  ioclf  justice  in  any  such  matter,  may  maintiun  an  action  agtunst  such  justice,  in 
die  nine  fonn  and  in  the  some  case,  as  he  might  have  done  before  the  passing  of  the 
act.  Held,  that  the  two  Bections  must  be  read  together,  and  that  sect  2  applies  only 
to  those  cases  where  the  act,  in  respect  of  which  the  action  is  brought  against  the 
jnolice,  is  itself  on  excess  of  jurisdiction.    Barton  v.  Brieknell,  J.  298. 

LACUES. 

I.  Contract  not  ailowed  to  be  enforced  in  equity.  A,  &  merchant  in  Cuba,  sold  part 
of  a'cai^  shipped  by  him  to  B,  and  C,  who  was  A'a  correspondent  in  England,  being 
infonned  thereof  by  B,  made  no  claim  until  four  months  afterwards,  when  he  insisted 
on  a  panunoont  right  over  B,  to  the  cargo.  Htld,  that,  even  assuming  he  had  origi- 
naDy  such  right,  his  conduct  had  been  such  that  a  court  of  equi^  would  not  allow  him 
to  enforce  it  against  B.     Zuluela  v.  Ti/rie,  ixi.  582. 

S.  Ignorance  of  rights.  A  party  relying  on  his  ignorance  of  facts  must  show,  not 
only  that  he  had  not  the  information,  but  that  he  could  not,  with  due  diligence,  obtain 
it     Watoav.  Worrin^.xv.  121. 

LAND. 

When  to  be  deemed  money  and  e  conveno,  see  EgniTABLB  CoNTXKSION  OF  PROP- 
KBTT.     Also,  Hareourt  v.  Seymour,  v.  203 ;  In  re  Wharton,  xxiii.  485. 

LAKDLORO  AKD  TENANT. 

I.    WHAT   COK3TITUTES   A   LEASE. 
H.   TENAKCT   FBOU  YEAR  TO   YEAB. 
lU.   TE.-(ANCY  AT   WILL. 

IT.  MUTUAL  BIOBTS   OP   LANDLORD   AND   TENANT. 
T.   CONSTRUCTION   OF  LEASES,   COTEMANTS,  &C. 
TL  BREACH   OF  COVENANT;  DAMAGES  FOR  NON-BEFAIB. 
TH.  SEKEWAL   OF   LEASE;  ALTERATION  BY  PAROL. 

Tin;  landlord's  title  ;  kotice  to  quit. 

IS.  ATOIDANCB   OF  LEASE  BY  FRAUD,  &C. ;  ENCROACHMENTS  OF  TEHAKT. 


XI.  MU0KU.ASXOUB  OASES. 
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I.   What  eanstihUes  a  Lease. 

1.  When  lease  must  be  by  deed — Intention  of  parties  to  govern  construction.  The 
8  &  9  Vict  c.  106,  8.  8,  which  enacts  that  a  lease  required  by  law  to  be  in  writing 
shall  be  void  at  law  unless  made  by  deed,  has  made  no  difference  in  thQ  interpretation 
of  written  instruments.  The  intention  of  the  parties,  as  declared  by  the  words  of  the 
instrument,  must  govern  the  construction ;  and  where  there  is  an  instrument  by  which 
it  appears  that  one  party  is  to  give  possession  of  premises,  and  the  other  to  take  it, 
that  is  a  lease,  unless  it  can  be  collected  from  the  instrument  itself  that  it  is  an  a§ree- 
ment  only  for  a  lease  to  be  afterwards  made.    Stratton  v.  Pettit,  xxx.  479. 

2.  Memorandum  of  lease  of  parish  house  in  parish  book,  signed  by  one  overseer.  In 
1824,  J.  B.,  a  pauper  of  the  parish  of  P.,  was  put  into  a  parish  house,  under  the  fol- 
lowing memorandum  in  the  parish  book,  signed  by  one  of  the  overseers :  '*  We,  the 
churchwardens  and  overseers  of  the  poor  of  the  parish  of  P.,  do  hereby  agree  to  let 
to  J.  B.  of  the  parish  of  P.,  the  cottage,  situate,  &c.,  and  the  said  J.  B.  doth  hereby 
agree  to  quit  and  give  up  the  said  cottage  to  the  parish  officers  at  any  tame  on  one 
month's  notice."  J.  B.  continued  in  possession,  without  payment  of  rent,  until  1844, 
when^the  parish  officers  gave  him  a  notice  to  quit,  signed  by  three  only  of  them,  which 
he  refused  to  do.  In  1850,  J.  B.  conveyed  the  cottage  to  defendant  In  ejectment 
by  the  parish  officers,  it  was  held,  first,  that  there  having  been  a  disclaimer  by  J.  B., 
no  notice  to  quit  was  necessary.  Secondly,  that  the  memorandum,  not  being  signed  by 
all  the  parish  officers  or  by  their  order,  was  not  a  lease,  in  pursuance  of  sect  17  of 
Stat  59  Geo.  IV.  c.  12;  and,  therefore,  thirdly,  that  the  action,  not  being  within  sect  5 
of  Stat  3  &  4  Will.  IV.  c.  27,  was  barred  by  section  8.  Doe  d.  Lansdell  v.  Gower^ 
viii.  317. 

3.  Lease  not  executed  by  lessor.  A  lessee  took  premises  under  a  lease  executed  by 
himself  but  not  by  his  lessor,  and  received  the  profits  of  the  estate.  Held,  that  an 
action  of  debt  would  not  lie  on  his  covenant  for  the  rent,  as  the  lessor  having  failed  to 
execute  the  lease,  the  lessee  had  never  received  the  consideration  for  which  he  had 
stipulated,  namely,  a  permanent  estate  during  the  demise  and  under  its  terms.  Swat- 
man  V.  Ambler^  xvi.  539. 

4.  Sale  of  house  with  rent  reserved  till  payment  of  purchase-money.  By  an  agree- 
ment, in  writing,  R.  sold  a  house  to  S.  for  150/. ;  the  house  was  to  be  conveyed  upon 
the  payment  of  that  sum ;  but  in  the  mean  time,  and  unUl  the  payment,  a  weekly  rent 
was  reserved.  S.  afterwards  married  the  defendant.  The  purchase-mdbey  was  sa^ 
fied,  and  R.  died.  The  executors  then  proceeded  in  the  county  court  against  the 
defendant,  to  recover  possession  of  the  house.  Held,  on  an  application  for  a  prohibi- 
tion, that  the  relation  of  landlord  and  tenant  did  not  exist,  and,  therefore,  that  the 
defendant  was  in  as  purchaser,  though  he  had  no  legal  title.  Banks  v.  Rebbeckj 
V.  298. 

5.  For  an  agreement  which  was  held  to  create  the  relation  of  master  and  servant,' 
and  not  that  of  landlord  and  tenant,  see  Mayhew  v.  Suttle,  xxvL  139,  and  xxviii.  266. 

n.  Tenancy  from  Year  to  Tear. 

1.  When  it  begins — Question  for  court.  A  tenancy  from  year  to  year  under  a  writ- 
ten agreement,  must,  in  the  absence  of  evidence  to  the  contrary,  be  taken  to  begin  on 
the  day  when  the  agreement  purports  to  have  been  executed ;  and  it  is  for  the  cotxrt 
to  decide  this,  not  the  jury.    Bishop  v.  Wraith,  xxvi.  568. 

2.  When  presumed.  Prima  facie  a  yearly  rent  makes  a  yearly  tenancy,  bnt  tihd 
presomption  is  rebutted  by  the  express  stipulation  that  the  demise  shall  continue  only 
till  the  lessor  shall  have  given  the  lessee  six  months'  notice  to  quit  Doe  d.  King  ▼• 
Grafton,  xi.  488. 

8.  Repairs,    As  between  the  landlord  and  tenant  of  premises  let  from  year  to  yesTi 
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tbere  is  no  obligation  upon  the  former  to  do  substantial  repairs,  in  the  absence  of  an 
express  stipulation  to  that  eficct     Gcii  v.  Gandy,  xxii.  1 78. 

4.  Agreement  to  let — Expiration  of  tenancy — Notice  to  quit.  •  Under  an  agreement  to 
let  for  three  years,  though  it  is  void  as  a  lease  for  three  years  by  the  stat.  8  &  9  Vict 
c  106,  8.  3,  the  tenant  holds  from  year  to  year,  subject  to  the  terms  of  the  agreement, 
and  is  bound  to  quit  at  the  expiration  of  the  three  years,  without  a  previous  notice  to 
quit     Tress  v.  Savage,  xxvi.  110. 

6.  Whether  tenancy  from  year  to  year,  or  conveyance  of  fee  subject  to  rent-charge. 
M.  H.  and  W.  R.,  granted  and  leased  certain  premi:«es  unto  and  to  the  use  of  J.,  his 
lieirs,  executors,  administrators,  and  assigns  forever,  yielding  and  paying  therefor  a 
yearly  rent  Proviso  for  reentry  on  non-payment  of  rent.  Covenant  by  J.  for  pay- 
ment of  the  rent,  for  repairs,  and  for  insurance.  Held,  that,  in  the  absence  of  proof 
that  the  premises  were,  at  the  date*  of  the  instrument,  in  the  occupation  of  tenants, 
and  the  expressed  intention  of  the  parties  precluding  the  presumption  of  livery  of 
seisin,  the  instrument  could  not  operate  as  a  conveyance  of  the  fee  subject  to  a  rent- 
chaige,  but  only  to  create  a  tenancy  from  year  to  year.  Semble,  that  if  it  had  been 
necessary  to  presume  livery  of  seisin  in  order  to  account  for  the  possession  under  the 
instrument,  the  court  would  have  made  that  presumption.  Doe  d.  Roberton  y.  (ktr^ 
dencTy  ziv.  236. 

6.  Tenant  for  more  than  three  years  under  void  lease.  Where  a  party  became  tenant, 
lor  a  period  exceeding  three  years,  under  a  lease,  void  at  law  as  not  being  made  by 
deed  under  the  8  &  9  Vict  c.  106,  s.  3,  and  the  receipts  given  to  him  for  rent,  which 
he  had  paid  for  two  years,  stated  the  rent  to  be  payable  in  advance,  it  was  held,  that 
he  became  a  yearly  tenant,  on  the  terms  of  pacing  the  rent  in  advance.    Lee  v.  Smithj 

V.  497. 


ni.  Tenancy  at  WiU. 

1.  When  created  by  mortgage — Notice  to  quit.  A  mortgage  contained  a  power  of 
tale  and  then  a  proviso  and  covenant,  by  the  mortgagee,  that  no  sale  should  take  place, 
nor  any  means  of  obtaining  possession  of  the  premises  be  taken,  until  the  expiration 
of  twelve  calendar  months  after  notice  in  writing  of  such  intention  had  been  given  to 
the  mortgagor.  It  also  contained  a  covenant  by  the  mortgagee  for  quiet  enjoyment 
by  the  mortgagor  as  tenant  at  will  to  the  mortgagee,  on  payment  of  a  yearly  rent  in 
lieu  of  and  as  interest  upon  the  mor^ge  money.  The  mortgagor  remained  in  posses- 
taon  of  the  premises,  but  no  livery  of  seisin  was  made  to  the  mortgagor.  Prior  to  the 
cdmnencement  of  the  action,  there  was  a  demand  of  possession,  but  no  notice  to  quit 
was  ever  given  to  the  p[iortgagor.  Held,  that  the  effect  of  the  deed  was  to  create  a 
tenancy  at  wiU  only ;  and  that  a  demand  of  possession,  without  any  notice  to  quit,  was 
sufficient  to  entitle  the  mortgagee  or  his  assignee  to  maintain  ejectment  Doe  d.  Dixie 
V.  DameSj  viii.  510. 

2.  How  determined,  A  tenant  at  will  cannot  put  an  end  to  his  tenancy,  even  by 
assignment,  without  giving  notice  to  his  landlord.    Pinhom  v.  Sonster,  xx.  501. 

3.  Insolvency — Alienation.  Where  a  party,  having  created  a  tenancy  at  will,  after- 
wards becomes  insolvent,  the  vesting  order  and  notice  thereof  to  the  tenant  at  will 
operate  as  a  determination  of  the  tenancy.  But  it  seems  that  mere  alienation  by  the 
lesBOor  at  will,  will  not  determine  the  tenancy,  as  to  the  tenant,  until  he  has  knowledge 
of  the  alienation.    Doe  d.  Davies  v.  Thomas,  vi.  487. 

4.  AUercUion  of,  to  tenancy  from  year  to  year.  After  the  tenant  at  will  entered  into 
posKSHon  there  was  an  agreement  for  a  lease  of  the  premises,  but  no  lease  was  ever 
prepared ;  on  the  back  of  the  drafl  there  was  an  indorsement  made  and  signed  between 
the  parties ;  rent  had  been  paid,  and  a  receipt  given  for  a  quarter's  rent,  and  a  distress 
also  had  been  put  in  by  the  landlord  upon  the  tenant  Held,  not  sufficient  to  alter  the 
ari|^nal  tenancy  at  will  into  a  tenancy  from  year  to  year.  Doe  d.  Benton  v.  Frost, 
iut»  506. 
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IV.  Mutual  Bights  of  Landlord  and  Tenant, 

1.  Death  of  lessee  during  term — Security  against  future  breaches.  Where  a  lessee 
dies  in  the  middle  of  his  term,  no  coyenants  of  the  lease  haying  been  broken  by  him, 
the  lessor  is  not  entitled  to  haye  any  portion  of  the  assets  of  the  deceased  brought  in 
as  security  against  any  future  breaches  of  coyenant    King  v.  MallcoU,  x.  88. 

2.  House  under  lease  burnt  and  pulled  down — Expenses.  A  house  occupied  under  a 
lease  for  years,  was,  during  the  term,  burnt,  and  was  pulled  down  under  the  proyisions 
of  the  Metropolitan  Buildings  Act  By  the  lease,  the  tenant  was  exempted  from 
paying  rent  for  the  time  that  the  house  was  untenantable  by  reason  of  an  accidental 
fire.  Held,  that  the  expenses  incurred  could  not  be  rccoyercd  from  the  landlord 
under  sect  42  of  the  act,  which  throws  the  burden  upon  **  the  owner  of  eyery  such 
building,  being  the  person  entitled  to  the  inmiediate  possesion  thereoE"  Ex  parte 
Saffron  Hilly  xxix.  136. 

8.  Copyhold  tenant — Surrender.  A  copyhold  tenant  cannot  compel  his  lord  to  accept 
and  enrol  a  surrender  *'  to  such  uses  and  in  such  manner  as  A  shall  appoint,"  which 
surrender  is  executed  and  to  take  effect  in  the  lifetime  of  the  copyhold  tenant  Flack 
V.  The  Master,  Fellows,  {fc,  of  Downing  College,  xxiy.  251. 

4.  Tenant  may  deduct  from  rent  property  tax  paid  in  respect  of  landlord.  A  tenant 
may  deduct  from  his  rent  the  property  tax  paid  by  him  in  respect  of  his  landlord, 
although  the  landlord  is  not,  in  fact,  liable  to  be  assessed,  and  has  before  the  payment, 
claimed  exemption,  and  that  exemption  has  been  subsequently  allowed.  Swatman  v. 
Ambler,  xxix.  489. 

5.  Certain  rates  to  be  paid  landlord — Increase  of  ratable  value  by  tenant.  A  demised 
land  to  B  upon  a  building  lease,  at  a  yearly  rent,  clear  of  all  rates,  assessments,  &c., 
the  sewers  rate,  land  tax,  and  landlord's  income  tax  only  excepted,  &c.  B,  haying  by 
building  on  the  land  increased  its  ratable  yalue,  it  was  held,  that  he  was  only  entitled 
to  deduct  the  sewers  rate  and  land  tax  upon  the  original  rent.  Smith  y.  Humble,  xxix. 
800. 

6.  Expense  of  drainage.  It  is  not  an  unreasonable  custom  that  a  tenant  who  is 
bound  to  use  and  cultivate  his  farm  according  to  the  rules  of  good  husbandry  and  the 
custom  of  the  country,  should  be  entitled  on  quitting  the  &rm  to  charge  his  landlord 
with  a  certain  portion  of  the  expense  of  the  necessary  drainage  of  the  farm  done 
without  his  landlord's  consent  or  knowledge.    Mousley  y.  Ludlam,  ix.  819. 

7.  Ejectment — Mesne  profits.  In  ejectment  by  landlord  against  tenant,  under  15  & 
16  Vict  c.  76,  8.  214,  mesne  profits  may  be  recoyered,  although  not  speciaUy  claimed 
in  the  writ  or  issue.    Smith  v.  Telt,  xxiy.  488. 

8.  Trade  and  tenant's  fixtures.  A  lessee,  for  a  long  term  of  years,  of  an  unfinished 
house,  covenanted  with  the  lessor  to  surrender  the  premises  at  the  end  of  the  term^ 
*^  together  with  all  locks,  keys,  bars,  bolts,  marble,  and  other  chimney-pieces,  foot-paces, 
slabs,  and  other  fixture  and  articles  in  the  nature  of  fixtures  which  shall  at  any  time 
during  the  said  term  be  fixed  or  fastened  to  the  said  demised  premises,  or  be  Uiereto 
belonging."  At  the  time  of  the  lease,  the  house  was  intended  to  be  used  as  a  tavern, 
and  was  subsequently  completed  and  fitted  up  by  the  lessee  with  things  necessary  for 
carrying  on  the  business  of  a  tavern-keeper  and  licensed  victualler,  including  various 
articles  of  the  description  known  as  "  trade  fixtures,"  and  others  known  as  **  tenant's 
fixtures,"  fixed  to  the  house  in  the  ordinary  way,  and  which,  in  the  absence  of  any 
covenant  to  the  contrary,  would  ordinarily  be  removable  by  a  tenant  On  a  case 
stated,  on  an  agreement  to  purchase  of  the  lessee  the  lease  and  fixtures,  with  covenants 
corresponding  with  those  in  the  original  lease,  as  to  whether  the  pliuntifr  could  sell  die 
fixtures,  and  the  defendant  buy  and  get  good  title,  with  right  to  remove  them  at 
the  end  of  the  term,  it  was  held,  on  error  in  the  exchequer  chamber,  that  the  lessee 
was  not  restrained  by  the  covenant  above  set  forth  from  selling  either  the  trade  or 
tenant's  fixtures.    Held,  also,  that  a  tenant  during  the  term  has  a  right  to  remove  a 
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ckmnej-pwco  of  an  oraameat&l  clmracter  put  up  by  fainuelf,  but  that  he  has  no  tach 
right  with  respect  to  a  plain  cliimncy-piece  merelj  becaiuo  it  u  of  marble.  BUhop  v. 
^lioU,  ixx.  S95. 

0.  Deftadanls  in  ejectment  nol  to  remove  ^fixtures.  DtifcDdanta  in  ejectment,  having 
accepted  an  ofier  to  leave  them  in  posacaaion  for  awhile,  on  condition  of  their  not 
appearing  to  the  action,  must  not  remove  fizturea  in  the  interval  Heap  v.  Barton, 
X.  199. 

T.   Coiutrttetion  of  Leases,  Covtnantt,  ifc. 

1.  Coetnant  for  perpetual  renewal.  An  agreement  contained  in  a  memorial,  to 
demise  certain  lands  for  three  Uvea,  "  with  a  clause  of  renewal,  provided  Icsaee,  his 
heirs,  &C.,  ehould,  within  six  calendar  months  from  the  death  of  the  last  of  the  said 
three  lives,  nominate  and  appcnnt  such  life  or  Uvea  aa  he  or  they  would  have  inaertcd 
in  anf  lease  to  be  made  tlii^rcof,  and  paying  aa  well  all  rent  and  arrears  that  should 
bo  due  fijT  the  half-year  al^r  Che  fall  of  such  life  as  the  sum  of  1 U.  Ti.  Gif.  for  renewing 
or  adding  such  Ufe  or  livea  forever,"  is  sufficiently  distinct  to  import  a  covenant  lor 
petpetoal  renewal.     Sadlier  r.  Biggs,  xxvii.  74. 

8.  Right  of  entry  for  breach  of  covenant — Anignment.  E.,  the  tenant  of  leasehold 
premises,  underlet  (for  a  less  term)  a  portion  to  B.,  who  covenanted  to  build  thereon 
before  a  given  day.  B.  did  not  build,  and  subsequently  E.  sold  his  interest  in  the 
premises  to  1.,  still  acknowledging  the  underlease,  using  no  wonla  which  showed  hia 
inlcntioD  to  convey  Iiis  right  of  entry  for  the  breach  of  covenant,  nor  UiJ  it  appear 
whether  be  knew  of  the  breach.  Held,  tliat  the  general  words  of  the  indenture  did 
not  transfer  to  L  the  right  to  enter  fur  condition  broken.    Hunt  v.  Remnant,  xxiv. 

3.  Agreement  by  under  lessee  to  pay  rent,  eonfned  to  term  of  his  oten  tenancy.  The 
first  count  of  tie  deckiration  avern'd  that  tho  plwntifls  C.  and  S.,  being  tenants  to  IL 
of  certain  chambers,  at  a,  certain  rent,  payable  quarterly,  underlet  them  to  the  defend- 
ant, who  undertook  to  pay  the  said  rent  to  II.,  and  agreed  that  if  he  did  not  do  so,  he 
woold  indemnify  the  plaintifTa  in  respect  thereof,  and  that  the  defendant  did  not  pay 
the  rent  to  H.,  nor  judcmnltj'  the  plaintilfa.  Held,  that  whether  the  contract  meant 
that  the  defendant  was  to  pay  to  II.  the  rent  due  from  the  piointiSa  to  II.,  or  the  rent 
due  from  him  to  the  piaintifl'a  under  the  demise,  tho  promise  of  the  defenilant  to  pay 
did  not  extend  beyond  tho  term  of  his  own  tenancy.     Umith  v.  Lovell,  i.  374. 

4.  "Occupation  under  a  lease,"  meaning  of,  "Occupation  under  a  lease"  means 
occupation  of  all  that  passed  under  the  lease,  whether  in  actual  enjoyment  and  use  or 
not,  and  whether  known  to  exist  at  the  time  of  tho  lease  or  not;  and  therefore  a 
cellar  under  certain  demised  premises  was  held  to  be  in  the  "  occupation  of  the  leasee 
under  the  lease,"  although  the  tenant  of  the  neighboring  tenement  was  in  tlie  actual 
use  of  tuch  cellar.     Whiltinglon  v.  Carder,  xiii.  503. 

5.  Right  of  tenant  for  lift  In  lease-— Wa.'ite.  Tenant  for  life,  dispunishable  for  waste, 
had  power  to  lease  for  twenty-one  yeara  certain  ancient  pasture  land,  which  she  nfler- 
wards,  and  before  any  lease,  had  converted  into  garden  allotments  in  a  manner 
■moDuting  to  waste.  The  leasing  power  provided  against  "any  fine,  premium,  or 
foregift  being  taken  for  the  making  thereof,"  and  that  "  none  of  the  leasees  shouhl  be, 
by  any  clause  or  words  therein  contained,  authorised  to  commit  waste,  or  exempted 
from  punishment  for  waste."  Under  this  power  the  tenant  for  liib  has  a  right  to  lease 
Ae  premises  for  twenty-one  years,  reserving  rent,  and  to  make  this  exception  to  the 
pint  I  bI  covenant  by  the  lessee  not  to  break  up  the  paatuio  land;  namely,  "except 
ftrlbe  pnrposes  of  carrying  out  the  allotment  system."  Doe  d.  HopLinson  v.  Ferrand, 
ti.4<H. 

t.  Hedge*,  treet,  {fc,  ruerred  to  landlord.  Tho  following  stipulation  in  a  lease  not 
Wrtw  teal :  "All  the  hedges,  trees,  thorn  bushes,  fences,  with  the  lop  and  top,  are 
•mtnti  to  the  landlord,'  ia  evidence  for  tbe  landlord  under  a  plea  of  leave  and 
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license  in  an  action  against  him  by  his  tenant  for  entering  the  close  and  drawing  tihe 
trees,  when  cut  down,  over  the  close.     Hewitt  v.  Isham,  vii.  595. 

7.  Outgoing  and  incoming  tenant — Hay  and  straw — ^^ Fair  valuation"  and  "c<m- 
suming  price  " — Evidence.  In  an  action  by  an  outgoing  tenant  against  his  landlord 
for  the  value  of  hay  and  straw  lefl  on  the  premises,  it  appeared  that  the  plaintiff  held, 
subject  to  the  terms  of  a  drafl  lease,  by  which  it  was  agreed,  first,  that  the  tenant  was 
to  consume  the  hay  and  straw  on  the  premises,  and  not  to  sell  it  except  as  aflerwards 
mentioned ;  secondly,  that  the  tenant  might  sell  his  hay  and  wheat  straw,  (except  the 
last  year's,)  provided  for  each  load  he  brought  back  two  loads  of  dung  or  equivalent 
manure  on  the  lands ;  and,  thirdly,  that  all  the  hay  and  straw  not  used  for  fodder 
arising  from  the  last  year's  crop  should  be  left  on  the  determination  of  the  tenancy, 
the  tenant  being  paid  at  a  fair  valuation.  It  appeared  in  evidence,  that  the  words 
''fair  valuation  "  had  been  substituted  in  the  drafl  for  the  words  ''  consuming  price." 
An  umpire  who  had  valued  the  hay  and  straw,  neither  at  a  market  price  nor  at  a  con- 
suming price,  but  a  fair  valuation  between  outgoing  and  incoming  tenant,  was  the 
only  witness  as  to  the  value.  The  amount  at  a  '*  consuming  price  **  had  been  paid 
into  court,  and  a  verdict  was  given  for  the  amount  of  the  **  fair  valuation."  It  was 
contended,  for  the  defendant,  that,  according  to  the  terms  of  the  agreement,  a  "  fair 
valuation  "  must  mean  a  "  consuming  price."  The  court  held,  without  considering  the 
effect  of  the  alteration  in  the  drafl,  that  the  plsuntiflf  was  entitled  to  keep  his  verdict, 
it  being  a  matter  of  evidence  what  is  a  "  fair  valuation,"  and  the  only  evidence  on  the 
subject  being  that  of  the  umpire.     Cumberland  v.  Lady  Glamis,  xxviii.  377. 

8.  Rights  of  outgoing  tenant — Custom  of  country.  A  testator,  being  the  owner  of 
B.  and  the  lessee  of  certain  crown  lands,  and  being  desirous  of  selling  B.,  entered 
into  a  negotiation  with  the  plaintiff  for  the  sale  thereof,  and  let  to  the  plmntifT  for 
one  year  B.,  by  an  agreement,  in  which  the  testator  agreed  that  if  he  should  be  able 
to  obtain  a  further  lease  from  the  crown  he  would  grant  the  plaintiff  the  same.  By  a 
subsequent  agreement,  the  plaintiff,  afler  stating  that  he  was  desirous  of  securing 
the  occupation  of  the  lands,  held  by  the  testator  of  the  crown,  agreed  to  take  the 
Bsad  lands  belonging  to  the  crown,  as  under-tenant  to  the  testator,  ^'  subject  to  the 
same  rents,  covenants,  and  obligations  in  all  respects  as  provided  for  in  the  leases  by 
which  Mr.  C.  (the  testator)  holds  or  shall  hold  the  same."  By  the  terms  of  the  crown 
lease  the  custom  of  the  country,  which  was,  that  the  landlord  should  pay  to  the  out- 
going tenant  for  fallows,  half  fallows,  &c.,  was  excluded.  The  plaintiff,  on  entering 
up(5n  the  crown  lands,  paid  the  testator  for  fallows,  half  fallows,  &c.  The  crown  lease, 
at  the  request  of  the  plaintiff,  not  having  been  renewed  by  the  testator,  but  having 
expired  by  effluxion  of  time,  it  was  held,  that  the  plaintiff,  as  outgoing'  tenant,  was 
entitled  to  be  psdd  by  the  executors  for  fallows,  half  fallows,  &c.,  the  custom  of  the 
country  to  that  effect  not  having  been  excluded  by  the  agreements  between  the 
parties.    Faviell  v.  Gaskoin,  viii.  526. 

9.  Merger — Assignment  operating  as  new  lease.  A,  the  plaintiff,  demised  certain 
premises  to  B  for  a  term  of  years,  subject  to  the  payment  of  yearly  rent,  and  cove- 
nants for  repair.  B  subsequently  assigned  to  A,  by  way  of  mortgage,  the  resLdue 
of  the  term,  subject  to  the  rents  and  covenants,  with  a  power  of  sale.  A,  by  deed, 
*^  bargained,  &c.,"  to  the  defendant,  the  said  premises,  for  the  residue  of  the  term, 
subject  to  the  rents  and  covenants  as  aforesaid.  The  defendant  covenanted  as  aforesaid, 
and  entered  the  premises.  Held,  that  although  the  term  of  years  was  merged  by  the 
mortgage  to  the  lessor,  the  effect  of  the  conveyance  to  the  defendant  was  to  create  a 
new  term  of  the  same  duration  as  the  unexpired  part  of  the  old  term,  and  that  tlie 
defendant  was  liable  upon  the  covenants  to  pay  the  rents,  and  to  perform  the  repiurB. 
Cottee  V.  Richardson,  viii.  498. 

10.  Merger  of  part  of  reversion — Surrender — Suspension  of  right  of  action — Appor- 
tionment  of  covenant.  Declaration,  that  A,  lessee  for  a  term  pf  years,  underiet  the 
premises  during  said  term  to  B  and  C,  they  covenanting  to  deliver  up  the  premifles  in 
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good  repair  at  a  time  previous  to  the  expiration  of  the  original  lease.  That  the  said 
B  and  C  entered  upon  the  premises ;  that  afterward  A  sold  the  reversion  of  the  term 
to  B  and  the  plaintiffs ;  that  C  then  assigned  his  interest  to  B.  B  died  before  the 
termination  of  the  lease  from  A  to  B  and  C.  Breach,  non-repair  by  C  after  B's 
death.  Ueld^  that  the  declaration  was  good,  as  the  whole  of  the  reversion  which 
remained  was  vested  in  the  plaintiffs  alone,  in  respect  of  which  they  were  entitled  to 
sue  on  the  covenant  to  repair.  That  under  the  conveyance  by  A  to  B  and  the  plain- 
tifik,  one  third  of  the  reversion  was  at  once  destroyed  by  coalescing  with  half  the 
ioterest  under  the  lease  which  was  in  B ;  and  that,  consequendy,  B  never  took  as 
reversioner;  and  there  never  was  any  suspension  of  the  right  of  action  by  reason 
of  B  being  a  party  to  sue  and  be  sued.  That  even  if  B  took  and  remained  interested 
in  one  sixth  of  the  reversion  until  that  one  sixth  was  destroyed  by  the  assignment  to 
him  by  C,  still,  the  right  of  action  for  not  leaving  in  repair,  which  arose  only  at  the 
termination  of  the  lease,  never  accrued  to  S.,  and  therefore  was  never  suspended ; 
the  doctrine  of  a  right  of  action  being  gone  by,  suspension  applying  only  to  the  case 
where*thero  has  once  been  a  subsisting  right  of  action,  and  not  to  a  case  where  the 
objection  is,  that  if  it  bad  accrued  earlier,  it  could  not  have  been  enforced  from  the 
fact  of  the  same  person  then  being  the  party  both  to  sue  and  be  sued.  That  the 
plaintiffs  might  recover  on  the  privity  of  contract,  transferred  by  the  32  Hen.  YIU. 
c.  34,  although  there  were  an  appordonment  of  the  covenant  to  repair ;  but  that,  in 
the  present  case,  there  was  no  such  apportionment,  as  the  plaintiffs  had  the  whole 
existing  reversion,  and  were  injured  if  the  whole  of  the  premises  were  not  kept  in 
zepair.  That  the  plaintiffs  might  recover  on  the  privity  of  contract,  transferred  by 
the  statute  of  Hen.  YIIL,  where  the  entire  interest  in  the  covenant  had  not  passed  to 
them.     Baddely  v.  Vigurs,  xxvi.  144. 

11.  Covenant  by  lessee  to  finish  houses  demised  to  satutfaction  of  lessor's  surveyor — 
Condition  precedent — RigJit  of  reentry — Assignment,  H.  demised  land  and  unfinished 
dwelling-houses  to  defendant,  who  covenanted  to  finish  said  houses  by  a  certain  date, 
**  under  the  direction  and  to  the  satisfaction  of  H.'s  surveyor."  Proviso  tor  reentry 
and  repossession  by  H.,  on  default.  Subsequently,  U.  assigned  the  premises  to  plain- 
tiff, with  all  his  estate,  right,  &c.,  therein,  subject  to  the  defendant's  lease.  The 
houses  were  not  finished,  and  ejectment  was  brought  No  surveyor  had  been  ap- 
pointed. Heldf  first,  that  the  appointment  of  a  surveyor  was  a  condition  precedent  to 
the  liability  of  the  defendant  to  finish  the  houses.  Semble,  that  there  existed  a  right 
of  reentry,  and  that  the  forfeiture  was  waived  by  the  assignment  Hunt  v.  Bishop, 
XX.  642. 

12.  Covenants  running  with  the  land — Condition  precedent — Pleading.  Covenant  by 
the  administratrix  of  the  lessor,  R.  L.  M.,  and  the  assignee  of  the  lessee,  (W.  £.) 
The  declaration  was  upon  an  indenture  containing  a  covenant  by  W.  E.,  that  he 
woiold,  ftt  his  own  costs,  repair  and  put  into  good  repair,  all  the  messuages,  &c.,  the 
said  W.  £.  having  been  allowed  by  the  said  R.  L.  M.  400/.  1 7s.  Sd.,  being  the  valua- 
tion of  the  then  dilapidations,  exclusive  of  naked  rough  timber,  (but  not  on  the  stem,) 
which  was  to  be  all  owed  by  the  said  R.  L.  M.,  on  some  part  of  the  demised  premises,  and 
that  the  said  W.  E.  would,  at  his  like  costs,  from  time  to  time  and  at  all  times  during  the 
remainder  of  the  term,  repair  and  keep  in  good  repair,  the  said  messuages,  &c.,  being 
allowed  timber  as  aforesaid,  and  would  deliver  up  the  premises  so  repaired,  at  the 
expiration  of  the  said  term,  and  also  would,  during  the  said  term,  in  every  instance 
not  in  the  indenture  specified,  use  and  cultivate  the  premises  in  a  good  husbandlike 
manner,  and  according  to  the  custom  of  the  country.  There  were  also  specific  cove- 
nants as  to  the  mode  of  cultivation.  Covenant  by  R.  L.  M.  to  find  and  provide 
timber  as  aforesaid,  to  enable  the  said  W.  E.,  his  executors,  administrators,  and 
assigns  to  repair  and  put  in  repair  the  said  premises,  and  after  they  had  been  put  into 
good  repair  by  and  at  the  expense  of  the  ssud  W.  £.,  his  executors  or  administrators, 
the  Mid  R.  L.  M.  would,  during  the  remainder  of  the  term,  firom  time  to  time,  within 
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one  month  after  request  made,  such  request  being  made  at  a  seasonable  time  of  ihe 
year,  find  and  provide  sufficient  rough  timber  as  aforesaid,  and  also  bricks,  &c.,  for 
repairing  the  premises.  Held,  first,  that  the  covenants  to  repair  and  yield  up  the 
premises  in  repair  ran  with  the  land,  and  were  continuing  covenants  to  the  end  of  the 
term.  Secondly,  that  readiness  and  willingness  to  find  rough  timber  was  a  sufficient 
performance  of  the  condition  precedent  relating  thereta  Thirdly,  that  the  allegation 
of  the  breach  for  non-cultivation,  according  to  the  custom  of  the  country,  was  suffi- 
ciently certain,  as  it  followed  the  words  of  the  covenant  And,  fourthly,  that  the 
third  plea,  alleging  that  materials  were  not  found  by  the  lessor  was  bad,  as  the  breach 
to  which  it  was  pleaded  was  in  respect  of  not  putting  the  premises  in  repair,  and  the 
condition  for  providing  the  materials  mentioned  in  the  plea  applied  only  to  the  future 
repairs,  after  the  premises  had  been  put  in  repair.    Martyn  v.  Chte^  xvi.  262. 

13.  Performance  of  aU  covenants  by  lessees  a  condition  precedent  to  their  right  to 
determine  lease.  Where  a  lease  containing  numerous  covenants  on  the  part  of  the 
lessees,  some  of  litUo  importance  and  ahnost  impossible  to  be  fulfilled,  provided  that 
if  the  lessees  should  desire  to  quit  4he  premises  at  any  one  of  certain  fixed  periods 
during  the  term,  and  should  give,  &c.,  notice  in  writing  of  such  desire,  "  then  and  in 
such  case,  (all  arrears  of  rent  being  paid,  and  all  and  singular  the  covenants  and 
agreements  on  the  part  of  the  s£ud  lessees  having  been  duly  observed  and  performed,) 
this  lease,  and  every  clause  and  thing  herein  contained,  shall,  &c.,  cease,  determine, 
and  be  utterly  void,  to  all  intents  and  purposes,  in  like  manner  as  if  the  whole  of  the 
said  term  had  then  run  out  and  expired,  but,  nevertheless,  without  prejudice  to  any 
claim  or  remedy  which  any  of  the  parties  hereto,  or  their  respective  representatives, 
may  then  be^  entitled  to  for  breach  of  any  of  the  covenants  or  agreements  herein- 
before contained :  **  it  was  held,  that  the  performance  of  all  the  covenants  by  the 
lessees  was  a  condition  precedent  to  their  right  to  determine  the  lease.  Friar  v. 
Grey,  v.  480 ;  Grey  v.  Friar,  xxvl.  27. 

14.  Leasfis  by  tenant  in  tail  in  remainder — Ejectment,  Tenant  in  tail  in  remainder, 
during  the  lifetime  of  the  tenant  for  life,  demised  for  several  terms  of  ninety-nine 
years,  at  different  dates,  to  commence  immediately.  In  ejectment  by  one  of  the 
posterior  lessees,  it  was  held,  that  by  virtue  of  stat  4  Ann.  c.  16,  s.  9,  the  leases, 
without  entry  of  the  lessees,  operated  not  by  way  of  interesse  termini,  but  as  grants 
of  estates  or  interests  out  of  a  remainder  to  which  the  tenants  of  the  preceding 
estates  had  attorned.    Doe  d.  Agar  v.  Brown,  xx.  88. 

15.  What  passes  by.  Under  a  lease  of  "  all  that  messuage  or  tenement,  called, 
&c.,  now  or  late  in  the  occupation  of  C,"  the  boundaries  given  not  accurately  defining 
the  premises,  it  was  held,  that  a  *'  gateway  "  under  a  portion  of  the  messuage,  and 
leading  to  a  yard  behind,  in  which  were  some  small  houses,  not  included  in  the 
demise,  the  tenants  of  which  had  always  used  the  gateway,  did  not  pass,  in  the 
absence  of  evidence  to  show  that  it  had  been  in  the  exclusive  obcupatioi^  of  C. 
Dyne  v.  Nutley,  xxvi.  356. 

16.  Lea^e  granted  under  power — Lessee  not  estopped  to  dispute  lessor*s  title — ^**  As^ 
signs,"  meaning  of  A  lease,  granted  under  a  power  contained  m  a  settlement, 
recited  the  title  of  the  lessor,  and  showed  that  he  had  only  an  equitable  interest.  A 
right  of  reentry  for  a  breach  of  the  covenants  in  the  lease  was  reserved  to  the  lessor 
and  his  assigns.  Held,  first,  that  the  lessee  was  not  estopped  from  disputing  the  title 
of  the  lessor  so  disclosed  in  the  lease ;  and,  secondly,  that  *^  assigns  "  meant  assigns 

•  of  the  settlor ;  and  that  although  the  right  of  reentry  could  not  be  well  reserved  to 
the  lessor,  yet  that  the  owners  of  the  reversion  under  the  settlement  for  the  time 
being  were  entitled  to  take  advantage  of  it  as  "  assigns."  Greenaway  v.  Hart,  zxt. 
811. 

1 7.  Place  of  payment  of  rent.  Where  a  lessee  covenants  to  pay  rent  at  the  time 
and  in  the  manner  reserved  in  the  lease,  *no  place  of  payment  being  named,  it  is  no 
defence  to  an  action  upon  the  covenant  that  the  lessee  was  upon  the  land  demised  on 
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the  daj  the  rent  became  due,  with  the  money  ready  to  pay  the  lessor,  but  that  the 
lessor  was  not  there  ready  to  receive  it.    Ilaldane  v.  Johnson,  xx.  498. 

18.  Jient  payable  in  advance  when  demanded — Right  of  du<(ress.  The  defendant  let 
premises  to  a  tenant,  from  the  loth  of  June,  1851,  for  five  years,  at  a  yearly  rent 
of  100^,  to  become  due  and  payable  in  advance,  (if  demanded,)  by  equal  quarterly 
payments,  on  the  15th  of  September,  December,  March,  and  June  respectively  in 
every  year :  "  Provided  always,  that  if  the  yearly  rent  hereinbefore  reserved,  or  any 
part  thereof,  shall  be  in  arrear  and  unpaid  for  twenty-one  days  next  after  any  of  the 
days  hereinbefore  appointed  for  payment  thereof  in  advance,  being  first  lawfully 
demanded  upon  or  at  any  time  after  the  said  twenty-one  days,  and  not  paid  when 
demanded,"  then  the  lessor  should  have  power  to  reenter,  &c.  No  rent  was  demanded 
until  August,  1852,  when,  upon  its  not  being  paid,  the  defendant  dbtrained.  SemUe^ 
that  Uie  construction  of  this  demise  was,  that  the  rent  was  payable  in  advance,  but 
was  not  to  be  actually  paid  until  demanded,  and,  therefore,  that  the  defendant  was 
entitled  to  distrain.     Williams  v.  Holmes,  xx.  370. 

19.  Covenant  in  imperfect  instrument  to  execute  proper  lease.  If  A,  being  seised  in 
fee,  executes  an  imperfect  instrument  purporting  to  be  a  lease  covenanting  to  execute 
a  proper  lease  on  request,  the  lease  so  executed  is  valid,  though  A  in  the  mean  time 
had  become  a  tenant  for  life  only.    Sadlier  v.  Biggs,  xxvii.  74. 

20.  Implied  agreement  to  pay  for  use  and  occupation,  A  agreed  to  lease  certain 
premises  to  B,  at  a  fixed  rent ;  the  rent  not  to  conunence  till  A  had  made  certain 
repairs.  B  entered  and  occupied  the  premises  half  a  year,  and  then  left  because  A 
did  not  make  the  repairs.  Udd,  that  there  was  evidence  of  an  implied  agreement  on 
the  part  of  B,  to  pay  for  his  occupation  what  it  was  worth.  Smith  v.  Eldridge,  xxvl. 
2S5. 

21.  Idcense,  coupled  wUh  an  interest  in  land.  The  agent  of  B.,  the  lessor,  wrote 
to  the  leasee,  in  relation  to  fixtures  put  up  by  him :  ^  Mr.  B.  has  no  objection  to  your 
leaving  the  fixtures  on  the  premises  and  making  the  best  terms  with  the  incoming 
tenant"  Held,  that  this  document,  if  it  gave  a  license  at  all,  gave  one  coupled  with 
an  interest  in  land ;  and  that,  therefore,  not  being  under  seal,  it  could  not  be  enforced 
against  the  incoming  tenant     Ruffey  v.  Henderson,  viii.  805. 

22.  Premises  tithe  free.  Replevin.  Avowry,  that  the  plaintiff  was  tenant  to  the 
defendant,  at  a  rent  of  400/.  a  year.  The  defendant  being  the  owner  of  a  farm  and 
lessee  of  the  tithe  commutation  rent-chai^e,  under  the  Dean  and  Chapter  of  W.,  at 
a  rent  of  60/.  a  year,  let  the  land  verbally  to  the  plaintiff,  at  a  rent  of  400/.  a  year, 
tithe  free.  Held,  that  as  by  the  80th  section  of  the  Tithe  Commutation  Act,  6  &  7 
WilL  IV.  c.  71,  in  the  event  of  the  defendant  distraining  for  the  tithe  rent,  she  would 
be  compelled  to  allow  the  same  to  the  plaintiff  in  account ;  the  plsuntiff  was  tenant 
to  the  defendant,  at  a  rent  of  400/.,  and  therefore  that  the  avowry  was  proved. 
Meggison  v.  Bowes,  xiv.  364. 

VI.  Breach  of  Covenant;  Damages  for  I^on-repair. 

1.  Covenants  to  pay  rent  and  cultivate  in  husbandlike  manner — Injunction,  A  lease 
fiv  years  was  executed  for  certain  building  purposes,  but  it  contained,  besides  a  cove- 
nant to  pay  rent,  a  covenant  by  the  lessee  to  cultivate  the  part  not  required  for  the 
buildings  in  a  good  and  husbandlike  manner.  There  having  been  a  breach  of  the 
covenants  to  cultivate  and  to  pay  rent,  an  action  of  ejectment  was  brought  and  judg- 
ment was  recovered  against  the  lessee,  and  the  court  refused  an  injunction  to  restrain 
execution.    Hills  v.  Rowland,  xxL  434. 

2.  Covenant  to  pay  rates  and  taxes — Proviso  for  reentry.  If  a  lease  contain  a  cove- 
nant in  the  usual  form  by  the  lessee  to  pay  all  rates  an(^  taxes,  and  a  proviso  for 
leentry  on  breach,  the  non-payment,  within  a  reasonable  time,  of  a  poor-rate,  is  a 
heach  justifying  the  reentry  of  the  landbrd ;  and  it  is  not  necessary  to  show  that  the 
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rate  has  been  demanded  of  the  tenant,  or  that  any  express  notice  has  been  given  him. 
Davis  V.  Burrell^  v.  417. 

8.  Covenant  to  deliver  up  premises  with  all  things  affixed  at  end  of  term.  The  mere 
removal  and  sale  by  a  tenant,  during  the  term,  of  fixtures,  which  he  does  not  imme- 
diately replace,  but  which  can  be  replaced  before  the  end  of  the  term,  is  not  in  itself 
a  breach  of  his  covenant  to  repair  and  uphold  the  demised  premises,  and  to  deliver 
up  the  same  at  the  end  of  the  term,  together  with  all  things  affixed  thereto.  Doe  d. 
Burrell  v.  Davis^  i.  403. 

4.  Agreement  for  lease — Breach  of  proposed  covenants.  An  agreement  was  made 
for  a  lease  and  the  covenants  specified.  The  lessee  entered,  but  the  le^se  was  not 
made.  The  conduct  of  the  lessee  amounted  to  a  breach  of  the  proposed  covenants, 
if  they  had  been  made.  Held^  that  the  court  would  not  decree  a  specific  perform- 
ance of  the  agreement  for  a  lease  at  the  suit  of  the  lessee,  as,  if  it  had  been  mad^  the 
lessor  would  have  had  a  right  to  terminate  it  for  breach  of  covenant.  Gregory  v  WU' 
son,  X.  133. 

5.  Covenant  for  quiet  enjoyment — Eviction  by  prior  appointee  of  lessor,  A.  B.  cove- 
nanted with  his  lessee  for  quiet  enjoyment  as  against  any  person  claiming  by,  from,  or 
under  him.  Held,  that  an  eviction  by  a  prior  appointee  of  A.  B.  was  a  breach  of 
the  covenant,  and  that  the  case  was  not  altered  by  the  grant  to  the  lessee  being  *^  as 
&r  as  in  his  power  lay,  or  he  lawfully  might,  or  could."     Calvert  v.  Sebright,  xv.  125. 

6.  Covenant  that  lessee  will  insure  in  joint  names  of  lessor  and  himself  and  their 
assigns — Action  by  assignee  of  the  lease  for  breach,  A  lease,  containing  a  covenant 
"  that  lessee  will  insure  at  his  own  expense,  in  the  joint  names  of  the  lessor,  his  heirs 
and  assigns,  and  the  lessee,  his  executors,  administrators,  and  assigns,  in  such  fire 
office  as  the  lessor,  his  heirs  or  assigns,  shall  direct,''  was  assigned.  Before  the  assign- 
ment there  was  no  breach  of  the  covenant  of  which  the  assignee  could  take  advantage. 
At  the  time  of  action  of  ejectment  brought  by  assignee  for  an  alleged  breach  of  this 
covenant  the  premises  were  uninsured ;  but  there  was  no  evidence  that  defendant 
had  notice  of  the  assignment  at  the  time  when  it  was  claimed  the  right  of  entry  ac- 
crued. Held,  that  there  was  no  breach  of  covenant  working  a  forfeiture  after  the 
assignment,  as  the  insurance  was  to  have  been  effected  in  the  joint  names  of  the  leasee 
and  lessor,  and  their  assigns,  and  the  lessee  did  not  know  who  the  assignee  was  so  as 
to  be  able  to  effect  insurance  in  his  name.     Crane  v.  Batten,  xxviii.  137. 

7.  Lessee  covenanted  to  insure  the  demised  premises  in  the  joint  names  of  the  lessor 
and  lessee.  The  premises  afterwards  became  vested  in  an  under  lessee,  who  insured 
in  the  name  of  the  original  lessor  alone,  or  of  his  representatives.  It  was  not  known 
whether  the  onginal  lessee  was  alive  or  dead,  or  who  was  his  representative.  HM^ 
that  this  was  a  sufficient  compliance  with  the  covenant,  so  as  to  prevent  the  lessor 
from  taking  advantage  of  a  proviso  in  the  lease,  for  reentry  on  non-performance  of 
the  covenants.    Havens  v.  Middleton,  xvii.  263. 

8.  Damages  for  non-repair — How  estimated.  In  estimating  the  damages  .for  non- 
repair of  a  building  which  the  tenant  was  bound  to  repair  and  which  was  burned,  he 
is  to  be  allowed  the  difference  between  its  value  before  the  fire,  and  when  rebuilt 
Yates  V.  Dunster,  xxx.  590. 

9.  Action  against  assignee  of  lease.  Covenant  by  a  lessee  against  an  assignee  for 
damages  for  non-repairs,  whilst  he  was  such  assignee.  It  appeared  in  evidence  that 
after  holding  a  time  the  defendant  assigned  to  another  person,  who  afterwards  assigned 
to  another,  and  that  the  premises  were  out  of  repair  at  the  time  of  the  assignment  by 
the  defendant.  No  evidence  was  offered  to  show  the  condition  of  the  premises  at  the 
time  of  the  assignment  of  them  by  the  plaintiff  to  the  defendant  The  plaintiff  had 
been  obliged  to  pay  the  owners  a  substantial  sum  for  dilapidations.  Held,  that  the 
plaintiff  was  entitled  to  subitantial  damages.    Smith  v.  Peat,  xxiv.  471. 

10.  Declaration — Evidence — Misdirection.  In  an  action  for  non-repair  of  premises 
mentioned  in  the  declaration  only  as  *'the  premises  particularly  described  in  the 
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iMse,^  it  was  prored  that  there  had  been  a  notice  to  repair  the  premises,  particularly 
describiDg  them,  and  that  before  action  plaintifif's  surveyor  had  made  an  estimate  of 
tiie  dilapidations,  and  stated  the  amount  to  the  defendant,  (who  promised  to  pay  it,) 
and  that  particulars  of  breaches  had  been  delivered  in  the  action  in  the  same  terms  as 
the  notice  to  repair.  Held,  that  there  was  sufficient  evidence  of  the  amount  of  dam- 
age ;  and  that  a  direction  for  nominal  damages,  on  the  ground  that  the  premises  were 
not  identified,  was  wrong.    Mapleton  v.  liawlings,  xxx.  502.  ^ 

VIL  Renewal  of  Lease  ;  Alteration  by  ParoL 

1.  Renewal  by  adding  cestui  que  vie — Payment  for  renewoL  If  a  lease,  which  the 
testator  had  directed  ta  be  renewed,  be  renewed  by  adding  a  cestui  que  vie,  the  costs 
and  premiums  of  a  policy  of  life  insurance  to  secure  the  pa3rment  for  the  renewal 
ought  to  be  paid  out  of  the  rents  and  profits  of  the  estate  to  which  the  tenant  for  life 
is  entitled ;  and  the  tenant  for  life  is  bound  not  only  to  bear  the  interest  of  the  sum, 
bat  also  to  contribute  towards  the  payment  of  such  sum.  Uudlestone  v.  Wkelpdale, 
XT.  220. 

2.  Expenses  of  renewal — Refusal  to  renew — Laches,  An  under  lessee,  with  a  right 
to  renew,  must  pay  the  proportion  of  fines  and  expenses  of  a  renewal  demanded  of 
him  by  the  mesne  landlord,  or  apply  himself  without  delay  to  a  court  of  equity  to 
assess  the  amount  If  he  delays  both  the  payment  and  the  application  afler  due  notice 
from  the  mesne  landlord,  the  fact  that  an  unreasonable  sum  was  demanded  will  not 
excuse  his  laches.  The  time  from  which  the  lessee  will  be  deemed  to  have  refused 
to  renew  is  to  be  computed  from  the  time  at  which  the  mesne  landlord  applies  to  the 
under  lessee  to  contribute  to  the  expense  of  the  renewal.  Chesterman  v.  Alan,  xii. 
192. 

8.  What  constitutes  new  demise.  A,  by  a  contract  in  writing,  demised  to  B,  at  a 
yearly  rent  of  145/.,  from  the  14th  of  May,  1851,  certain  premises,  including  a  cot- 
tage occupied  by  C,  at  the  rental  of  5/.  a  year.  B  took  possession  of  all  the  premises 
included  in  the  demise,  except  the  cottage,  as  C  refused  either  to  go  out,  or  to  attorn 
to  B.  Before  the  day  fixed  for  the  first  half  yearly  payment  of  rent,  A  and  B  ver- 
bally forced  that  A  should  receive  from  C  some  arrears  of  rent,  and  that  A  should 
pay  B  70/.  on  the  14th  of  November,  1831,  and  70/.  on  the  14th  of  May,  1852.  Heldy 
that  this  was  a  new  demise,  and  that  A  was  entitled  to  distrain  for  the  70/.  due  on  the 
14th  of  November.     WaUton  v.  Ward,  xx.  391. 

4.  What  does  not  constitute  new  demise.  The  defendant  entered  into  a  written 
agreement  with  the  plaintifi*  to  take  certain  premises  at  a  rent  of  20s.  a  week.  During 
the  continuance  of  this  tenancy,  a  verbal  agreement  was  made  between  the  parties, 
that  the  rent  should  be  IQs.  a  week,  and  the  defendant  for  several  weeks  paid  this 
reduced  amount,  and  on  one  occasion  submitted  to  a  distress.  HeUlj  that  there  was 
no  fredi  demise,  and  that  the  original  rent  continued  to  be  the  rent  payable  for  the 
premises,  and  the  county  court,  therefore,  had  no  jurisdiction  in  the  premises.  Crouh 
ley  v.  VUty,  ix.  601. 

VIII.  Landlord's  Title ;  Notice  to  quit. 

1.  Waiver  of  right  to  call  for.  Circumstances  under  which  a  party  who  had  agreed 
to  take  an  underlease,  was  held  to  have  waived  his  right  to  call  for  the  lessor's  title. 
Simpson  v.  Sadd,  xxxi.  S85. 

2.  Tenant,  sued  for  use  and  occupation  may  show  that  landlord's  title  expired  during 
tenancy— Jurisdiction  of  county  courL  A  tenant,  sued  for  use  and  occupation  of 
premises  by  the  landlord  of  whom  he  took  them  on  lease,  is  at  liberty  to  show  that  the 
bittei's  title  expired  daring  the  tenancy,  even  though  the  tenant  continued  to  enjoj 
or  oocnpy  the  premises  to  the  whole  term,  without  being  subjected  to  any  eviction 


870  LANDLORD  AND  TENANT. 

from  the  real  owner ;  and  if  the  tenant  sets  up  such  a  defence  when  so  sued  in  a 
county  court,  that  court  has  no  longer  any  jurisdiction  to  decide  the  cause,  as  title 
to  land  has  come  in  question.    Mountney  v.  Collier,  xvL  232. 

8.  Waiver  of  notice — Question  for  jury.  Though  payment  and  acceptance  of  rent 
accruing  afler  the  expiration  of  a  notice  to  quit  amounts  to  a  waiver  of  the  notice, 
a  demand  of  such  rent  does  not  necessarily  operate  as  a  waiver,  and  it  is  a  question 
for  the  jury,  an^  not  for  the  court,  whether  under  the  circumstances  of  the  case, 
the  notice  has  been  waived.    Blyth  v.  Dennett,  xvi.  424,  and  see  note. 

4.  The  defendant  entered  as  tenant,  under  a  written  agreement,  on  the  7th  of 
May,  1850,  but  paid  no  rent  Held,  that  a  six  months'  notice  to  quit,  expiring  on  the 
7th  of  May,  1851,  was  a  good  notice.    Doe  d.  Comuxdl  v.  MatUiews,  xx.  295. 

See  Tenancy  from  year  to  year,  4;  What  constitutes  a  Lease,  2; 
Tenancy  at  Will,  1. 

IX.  Avoidance  of  Lease  by  Frauds  Sfc.  ;  Encroachments  of  Tenant. 

1.  Collateral  fraudulent  representation.  A,  the  owner  of  premises,  leased  them  to 
B,  who  represented  himself  as  a  respectable  man  carrying  on  a  respectable  business. 
B  was  not  a  respectable  man,  and  at  the  time  intended  to  use  the  premises  for  an  im- 
moral and  illegal  purpose.  He  afterwards  entered  and  did  so  use  them,  and  A  forci- 
bly evicted  him.  In  ejectment  by  B  to  recover  possession  of  the  premises,  it  was  held 
that  A  could  not  avoid  the  lease  on  the  ground  of  B's  fraudulent  misrepresentation  as 
to  the  intended  use  of  the  premises, — a  matter  collateral  to  the  lease.  And  that  B 
was  to  recover,  as  he  was  not  enforcing  an  illegal  contract,  but  merely  seeking  to 
regain  possession  of  a  term  legally  vested  in  him  by  the  lease  and  entry.  Feret  v.  HiU, 
xxvi.  261. 

2.  Lessor  not  hound  to  disclose  condition  of  house.  Where  the  intended  lessor  of  a 
particular  house  knows  that  the  house  is  in  a  ruinous  state  and  dangerous  to  occupy, 
and  that  its  condition  is  unknown  to  the  intended  lessee,  and  that  the  intended  lessee 
takes  it  for  the  purpose  of  residing  in  it,  he  is  not  bound  to  disclose  the  state  of  the 
house  to  the  intended  lessee,  unless  he  knows  that  the  intended  lessee  is  influenced 
by  his  belief  in  the  soundness  of  the  house  in  agreeing  to  take  it,  or  unless  the  con- 
duct of  the  lessor  amounts  to  a  deceit  practised  upon  the  lessee.  Keates  v.  Cadogan, 
ii.  318. 

8.  Encroachment  on  waste,  presumed  to  he  for  henefit  of  lord.  Where  a  tenant, 
who  holds  under  the  lord  of  a  manor,  encroaches  upon  a  waste,  he  is  presumed  to  do 
it  for  the  benefit  of  the  lord.  But  evidence  may  be  introduced  to  prove  a  different 
intention  at  the  time  of  making  the  encroachment  Doe  d.  Croft  v.  Tidhury,  xxiv« 
840. 

4.  Incisure  by  tenant  of  land  not  belonging  to  landlord,  and  occupation  for  twenty 
years — Presumption  of  fact.  Where  a  tenant  incloses  a  portion  of  land  which  does 
not  belong  to  his  landlord,  and  occupies  it  for  upwards  of  twenty  years  with  and  as 
parcel  of  the  demised  premises,  the  presumption  at  the  expiration  of  the  lease  is,  that 
as  against  the  tenant  it  is  included  in  the  tenancy,  and  not  that  the  encroachment  was 
made  for  the  benefit  of  the  landlord.  This  presmnption  is  one  of  fiict,  not  of  law. 
Andrews  v.  Hades,  xxii.  139. 

X.  Distress. 

1.  Goods  are  privileged  from  distress  during  the  time  they  are  on  the  premises  of  an 
auctioneer,  for  the  purposes  of  sale  by  auction.     Williams  v.  Holmes,  xx.  370. 

2.  BUI  of  exchange  taken  from  tenant  for  rent  hy  lawUord*s  agent  without  authority, 
and  afterwards  dislwnored.  A  tenant  being  indebted  to  his  landlord  for  rent,  the  agent 
of  the  landlord,  without  his  authority  or  knowledge,  took  a  bill  (^  exchange  from  the 
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tonant  for  tbe  amonat  of  the  rent,  and  pud  orer  the  amnnnt  of  the  rent  to  the  land- 
lonl  in  hia  Mttlement  at  account.  The  bill  vas  ofterwarda  dishonored  vhilst  in  the 
lands  of  a  third  part}",  and  the  rent  was  not  pud  by  the  tenant,  irhereupon  the  lacd- 
lord  distrained.  Uetd,  to  be  a  question  for  the  jury,  whether  the  bill  was  discouoted 
fitr,  or  the  money  lent  to  the  tenant  by  the  agent,  or  whether  it  was  an  advance  by  the 
agent  to  the  landlord ;  and  that  if  the  IhU  was  discounted  for,  op  the  money  so  lent  to 
tte  tenant,  the  Undlord  was  not  entitled  to  distrain  ;  otherwise  he  was  entitled.  Por- 
mtf  V.  Andemon,  xiv.  371. 

3.  So  in  another  caae  whore,  on  the  rent  becoming  due,  the  agent  for  both  tenant 
and  landlord  paid  the  amount  of  rent  to  the  landlord  without  any  authority  from  cither 
party,  and  the  tenant  aflerwards  fuled  to  pay  the  rent,  and  the  landlord  distrained. 
Oriffitlu  V.  Chichesler,  liv.  372. 

4.  Hag  distrained  and  aotd  on  condition  of  being  coniamed  on  premina — Action  for 
not  t^ingfor  best  price.  A  landlord  distraining  his  tenant's  hay  made  on  the  prem- 
ises, and  selling  it  aubjcct  to  a  condition  that  it  shall  be  consumed  by  the  purchaser  on 
the  premises,  by  reason  whereof  it  produces  less  than  the  usual  price,  is  liable  to  the 
tenant  in  an  action  for  not  selling  for  the  best  price,  notwithstanding  that  the  latter 
ma  ooder  covenant  by  his  lease  to  consume  such  hay  on  the  premises.  Ridgtcag  v. 
Stafford,  iv.  453. 

fi.  Ditlret*  of  good*  Jraudulenllg  removed.  By  statute,  if  any  tenant  shall  fraud- 
ulently carry  off  the  premises  his  goods,  to  prevent  the  landlord  from  distraining  the 
mne  for  arrears  of  rent  so  reserved,  due,  or  made  payable,  the  landlord  may  within 
tUity  dayi  talie  such  goods,  wherever  tbe  same  shall  be  found,  as  a  distress  for  the 
nud  arrears  of  rent.  Flaintiff  was  tenant  of  a  house  from  Michaelmas  day,  I8D3,  at  a 
rent  payable  quarterly.  On  the  morning  of  Christmas  day  he  fraudulently  removed 
■11  his  goods  from  the  demised  premises.  On  the  following  day  defendant  followed 
the  goods,  and  distrained  them.  Jo  trespass  against  defendant,  it  was  held,  that  tbe 
rent  being  due  and  payable  on  the  quarter  day,  defendant  was  justiGed  under  the 
•Utate-     Crompton,  J.,  dissenting.     Dibble  v.  Bowater,  xx.  76. 

6.  Withdraieat — Notice  of  proceeding  in  banLruplcg — Second  distress  on  same  gondi 
for  sarat  arrears  of  rent.  Half  a  year's  rent  being  due  from  a  tenant,  who  had  com- 
mitted an  act  of  bankruptcy,  his  landlord  put  in  a  distress  and  was  about  to  sell,  but  in 
consequence  of  a  notice  from  the  petitioning  creditor,  stating  that  he  was  proceeding 
against  the  tenant  in  bankruptcy,  and  requiring  the  auctioneer  not  to  sell,  and  threat- 
ening to  hold  him  accountable  if  he  did,  the  landlord  withdrew  the  distress  without 
<ri)tumng  payment.  At  that  time  no  adjudication  of  bankruptcy  had  been  made,  nor 
had  anyasrignee  been  appointed.  Held,  that  the  landlord  was  not  justified  in  allcr- 
wanla  distraining  a  second  time  on  the  same  goods  to  satisfy  his  cl^m  for  the  same 
arrears  of  rent     Bagge  t.  Maabif,  xs.  460. 

7.  Second  dittreu.  A  landlord,  having  distrained  for  rent,  was  induced  to  with- 
draw the  distress,  by  the  tenant's  assurance  (which  was  false)  that  a  particular  debt 
had  been  satisfied.  Tbe  creditor  having  proceeded  to  judgment  and  execution,  the 
tenant's  goods  were  seized  by  the  aheriC  Held,  that  the  landlord  was  entitled  to  a 
year's  rent,  under  the  stat.  8  Anne,  c.  14.     Woliaslon  v.  Stafford,  xxix.  !63. 

8.  Lease  of  copijkold— Mortgage  of  lease— Tenancy  at  trill — Title.  J.,  tenant  of  a 
copyhold,  leased  it,  and  died  during  the  term ;  his  devbces,  being  admitted  tenants, 
leased  to  M.  who  had  purchased  the  residue  of  tbe  first  lessee's  term.  Ho  leased  to  Q., 
who  mortgaged  the  lease  to  defendant,  with  proviso  Ibat  Q.  should  hold  as  tenant  at 
win  of  defendant,  who  might  distrain  for  rent.  Q,  assigned  to  G.,  without  notice  to 
dtfendaot,  who  subsequently  distrained  for  rent  due.  The  warrant  was  against  Q-'s 
|Doda ;  plaintiff's  goods,  on  the  premises,  were  taken.  Held,  in  an  action  of  trespass, 
ttM  the  above  deed  created  a  tenancy  at  will ;  and  that  the  distress  was  regular. 
&U,  aiMOj  that  a  sufficient  primS  facit  title  was  made  out  without  proof  of  the  death 
«rj.    PMomy.SoMter, XX.  601. 
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9.  Lease  by  Joint  tenants — Assignment  of  reversion  by  one.    Where  rent  has  become 
due  under  a  lease  made  by  several  joint  tenants,  an  assignment  of  the  reversion  by  one 
does  not  alter  the  nature  of  the  bygone  rent,  and  therefore  the  right  of  distraining  far  ^ 
it  is  gone.    Staveley  v.  Alcock,  v.  326.   • 

XL  Miscellaneous  Cases. 

1.  Change  of  tenancy  by  acceptance  of  rent,  A  house  being  let  to  A,  A  died,  leav- 
ing B  and  C  her  executors.  B  continued  to  pay  the  rept,  and  it  appeared  to  be  the 
intention  both  of  B  and  the  landlord  that  B  should  be  substituted  in  the  tenancy ;  but 
C,  the  other  executor,  knew  nothing  of  the  intended  change.  Held^  that  such  change 
was  inchoate  only,  and  not  perfected ;  and  therefore  A's  estate  still  continued  liable 
on  the  lease.    McDonnell  v.  Pope,  xiii.  11. 

2.  Rent,  when  a  specialty  debt.  Rent  due  ranks  as  a  specialty  debt  where  the  rela- 
tion of  landlord  and  tenant  exists  in  respect  of  lands  within  the  jurisdiction ;  and  that, 
whether  the  demise  be  by  writing  or  upon  a  constructive  tenancy  from  year  to  year. 
But  the  doctrine  being  founded  in  privity  of  estate,  will  not  apply  where  the  lands, 
the  subject  of  the  demise,  are  out  of  the  jurisdiction.     Vincent  v.  Godson,  xxvii.  558. 

8.  Assignment  of  right  of  entry  for  condition  broken.  The  8  &  9  Vict.  c.  106,  s.  6, 
does  not  authorize  the  assignment  of  a  right  of  entry  for  condition  broken ;  but  it  re- 
lates only  to  an  original  right  where  there*  has  been  a  disseisin,  or  where  the  party  has 
a  right  of  entry,  and  nothing  but  that  remained.     Hunt  v.  Bishop,  xx.  542. 

4.  In  carrying  an  informal  contract  for  a  lease  into  effect,  the  Master  will  be  directed 
to  regard  previous  leases  containing  special  covenants.    Bell  v.  Barchard,  xi.  67. 

6.  Forfeiture  and  refntry — Distress  on  under  lessees — Bill  for  amount  of  rents.  The 
plaintiff  demised  a  number  of  small  leasehold  houses  to  the  defendant,  who,  having 
committed  a  forfeiture,  the  plaintiff  reentered  and  determined  the  lease.  The  defend- 
ant thereupon  distrained  on  the  tenants,  and  prevented  the  plaintiff  taking  possession 
and  repairing,  and  the  plaintiff  apprehended  a  forfeiture.  The  defendant  had  also, 
being  insolvent,  received  the  rents ;  and,  in  consequence  of  his  conduct,  the  property 
had  become  greatly  depreciated,  and  some  of  the  houses  had  been  abandoned  by  the 
tenants.  The  bill  prayed  an  account  of  the  rents,  an  injunction  to  restnun  the  de- 
ftndant  from  receiving  the  rents  and  distraining,  and  that  the  right  might  be  determined 
under  the  court    A  general  demurrer  was  allowed.    Aldis  v.  Fraser,  xix.  278. 

6.  Sale  of  crops  on  farm — Purchaser  bound  by  terms  of  lease.  The  11 A  section  of 
the  56  Geo.  III.  c.  50,  is  not  confined  to  sales  of  farming  stock  and  crops  on  land  let  to 
fimn,  by  the  sheriff  under  an  execution,  but  applies  to  an  ordinary  sale  by  the  tenant 
himself,  and  a  purchaser  from  the  tenant  is  bound  by  the  terms  of  the  lease  under 
which  the  tenant  holds.     Willmot  v.  Rose,  xxv.  217. 

7.  Under  a  parol  demise,  the  law  will  imply  an  agreement  for  quiet  enjoyment,  but 
not  for  good  ti^e.    Bandy  v.  Cartwright,  xx.  374. 

8.  Demise  by  two  tenants  m  common,  and  death  of  one.  In  case  of  a  demise  purport- 
ing to  be  a  joint  demise  by  two  tenants  in  common,  with  a  general  reddendum  not 
specifying  to  whom  the  rent  is  payable,  the  rent  follows  the  reversion,  and,  on  the 
death  of  one  of  the  lessors,  the  reversion  is  split,  and  the  survivor  becomes  entitled  to 
his  share  of  the  rent    Beer  v.  Beer,  ix.  468. 

9.  Non-completion  of  a  purchase  of  a  lease — Agreement  to  keep  insured — /.  O,  Ui 
A  brought  an  action  against  B  for  not  completing  the  purchase  of  a  lease  held  by  A, 
who  had  agreed  to  furnish  a  good  title ;  the  lease  contained  a  covenant  to  keep  in- 
sured, with  a  proviso  of  forfeiture  and  reentry  by  the  lessor  for  breach  of  Covenant. 
A  had  not  paid  the  last  premium  previous  to  the  agreement  until  a  month  after  it  was 
doe.  B  had  given  his  I.  O.  U.  for  part  of  the  purchase-money.  Hdd,  that  A  had  in* 
evrred  a  forfeiture,  which  the  lessor  could  still  enforce,  and  B  had  a  good  defence. 
Also,  that  A  could  not  recover  on  the  I.  O.  U.,-  it  being  only  evidence  of  an  aeconiit 
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■tated,  on  trUch  B  wu  not  indebted,  and  that  the  genenl  usuq  covered  this  defence. 
WUmou  t.  WOim,  XXV.  892. 
10,  Leate  Jram  iiw»  imgleet — Death  of  one — Action  for  twe  and  oeeapation  6y  wir- 

"  nmr  in  his  oicn  right.  The  defendant  being  in  possession  of  certain  premises  under  a 
lease  from  two  trustees  for  a  term  which  had  expired,  a  new  lease  was  granted  for  a 
fuither  term,  but  was  executed  by  one  of  the  trustees  only.  The  defendant  paid  rent 
to  both  trustees  until  one  of  Iheni  died ;  and  for  the  rent  due  alW  his  death,  the  other 
trustee  brought  an  action  for  use  and  occupation.  Held,  that  he  might  maiatain  the 
action  in  bis  own  right,  and  was  not  bound  to  me  as  eorriving  tnutee.  Wktalleg  t. 
Bofd,  xiL  d52. 

LARCENY. 


I.   WHAT  IS   T.AKCENT;   SUBJECT  OF  LABCENT. 
II.  RECEITING    STOLEN   GOODS, 
in.  FLEADIMO  ;  EYIDEKCE  ;  TENCE. 

I.   What  it  Larceny;  Suited  of  Larceny. 

I.  Seiiiag  alaoA  inadcerlenlly  driven  awai/ for  priainer'i  tae — Denial  of  hnoidedge 
«f  Ike  fact.  Where  a  man  drove  away  a  flock  of  lambs  from  a  field,  and  in  doing  so, 
inadvertently  drove  away  along  with  them  a  iamb,  tbe  property  of  another  person, 
and,  u  soon  as  he  discovered  that  be  bad  done  so,  sold  the  lamb  for  his  own  use,  and 
then  denied  all  knowledge  of  it,  it  was  £«U,  that  as  the  act  of  driving  tbe  lamb  from  the 
fiehl,  in  the  Gr^t  iostaoce,  was  a  trespass,  as  soon  as  he  appropriated  the  lamb  to  his 
own  use,  the  trespass  became  a  felony.    Regiaa  v.  iit/ey,  xiv.  641. 

S.  By  artifice  inducing  a  parly  to  dram  a  check — Misappropriation  of  note»  and 
coin.  Two  men,  J.  and  W.,  acting  in  concert,  and  intending  to  defraud  S.,  entered 
the  shop  ctf  S.  and  by  means  of  an  artifice  induced  him  (o  draw  a  check  on  his  bank 
for  42i.,  payable  in  the  name  of  the  prisoner  J.,  and  then  to  accompany  J.  to  the  bank 
to  see  it  paid,  on  the  understanding  that  they  were  to  return  to  finish  tbe  transaction 
by  the  payment  to  S.  of  forty-two  sovereigns,  and  that  the  prisoner  W.  was  to  remain 
at  the  shop  till  J.  and  S.  wcut  and  returned  from  the  bank.  At  the  bank,  by  the 
de^re  of  S.,  the  banker  handed  four  ten  pound  notes  and  two  sovereigns  to  the 
prisoner  J.,  in  the  presence  of  S.  The  prosecutor  S.and  the  prisoner  J.  lef^  the  bank 
toother,  and  while  on  their  way  back  to  S.'s  shop,  J.  went  into  an  inn-yard,  and 
promising  to  retom  immediately,  absconded  with  the  four  ten  pound  notes,  and  the 
two  sovereigns,  which  he  and  the  prisoner  W.  (who  in  the  meantime  hod  gone  off 
from  the  shop  with  the  forty-two  sovereigns)  appropriated  to  their  own  u^e.  Held, 
that  the  misappropriation  of  the  notes  and  two  sovereigns  was  larceny,  S.  never  having 
parted  with  the  property  and  possession  in  them,  and  the  prisoner  J.  having  bad  no 
more  than  the  bore  custody  of  the  money  which  he  carried  off.  Regina  v.  John»on, 
liT.  570. 

3.  Alteration  by  prisoner  of  hit  own  gat  pipes  to  at  to  defraud  gat  company.  It  was 
hdd  to  be  larceny  to  defraud  a  gas  company  by  connecting  the  pipe  leading  to  the 
meter  with  that  leading  from  it  so  as  to  use  gas  without  its  pasdng  through  the  meter; 
ai>d  this,  altbougb  both  these  pipes  were  the  property  of  the  prisoner.  Certain  pen- 
■Ilies  imposed  by  the  k>cal  act  of  the  company  were  held  additional  punishment,  and 
not  to  reduce  the  crime  below  felony.     Regina  v.  While,  xjl.  6S5. 

4.  Servant  ilating  fatie  account  of  moneyi  paid  out — Embesdenient,  If  a  servant 
lAoM  dnty  it  is  to  pay  and  receive  moneys,  make  a  false  statement  of  accounts  to  bis 
■Mter,  char^g  htm  irith  more  than  be  had  really  pud  out,  he  cannot  be  convicted 
t£  laiceny,  the  offence,  at  mart,  being  tlwt  of  obtaining  mmey  by  &lse  pretences 
Jbyma  t.  Grteii,  zxiv.  fiU. 

Mxa.  mxp.  Dia.  sa 
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6.  Severing  watch  and  chain  from  the  person  for  an  instant,  A  prisoner  wa8  fotind 
guilty  of  larceny  in  stealing  a  watch  and  chain,  having  severed  them  from  the  person 
of  the  owner  for  an  instant,  though  the  chain  caught  on  a  button  in  the  act,  and  the 
watch  remained  suspended.    Regina  v.  Simpson,  xxix.  580. 

6.  Agreement  upon  the  purchase  of  one  dress  to  throw  in  another — Subsequent 
refusal — Taking  money  from  prosecutrix's  hand.  The  prisoners  offered  to  the  prosecu- 
trix a  dress  for  sale  at  25^.,  saying  that  if  she  would  give  that  price  for  it,  she  should 
have  another  dress,  which  was  produced,  worth  12s,  into  the  bargain.  The  prosecu- 
trix agreed  to  this,  and  took  twenty-one  shillings  from  her  pocket  One  prisoner 
opened  her  hand  and  took  the  money  out,  though  not  forcibly.  He  then  declined  to 
take  the  other  4«.,  but  laid  down  the  dress  first  produced,  and  refused  to  let  the  pro- 
secutrix have  the  other.  The  dress  proved  to  be  of  little  value.  Held,  that  the 
prisoners  were  properly  convicted  of  larceny.    Regina  v.  Morgan,  xxix.  543. 

7.  Buying  goods  and  promising  ready  money,  but  hastily  taking  them  away  wiihotU 
payment,  A  bargained  with  B  for  the  purchase  of  goods,  pronusing  to  pay  ready 
money  for  the  same,  and,  after  agreeing  upon  the  price,  he  Uxk  them  to  his  carriage, 
B  supposing  that  he  was  immediately  to  return  to  pay  for  the  goods,  instead  of  which 
he  jumped  into  his  carriage,  rode  away,  and  absconded  for  two  years.  Held,  larceny 
in  A.    Regina  v.  Cohen,  v.  545. 

8.  By  a  bailee — Fraudulent  appropriation  of  goods.  The  prisoner  was  employed 
by  the  prosecutor  to  sell  clothes  on  commission.  The  prosecutor  fixed  the  price  of 
each  ardcle,  and  the  prisoner  was  intrusted  with  the  articles  to  sell  at  that  price,  and 
was  to  bring  back  the  money  or  the  goods  if  they  remained  unsold.  The  prisoner 
took  away  a  parcel  of  cloAies  on  these  terms,  but  instead  of  selling  them  fraudulently 
pawned  part  and  fraudulently  applied  the  residue  to  his  own  use.  Held,  that  there 
was  but  one  bailment  of  all  the  separate  articles  forming  the  parcel ;  that  the  original 
bailment  was  determined  by  the  pawning  part ;  and  that  the  subsequent  fraudulent 
appropriation  of  the  residue  amounted  to  a  larceny.    Regina  y,  Poyser,  iv.  565. 

9.  Removal  of  master's  bags  by  servant — Accessory  btfore  the  fact.  The  prisoner 
M.  had  the  charge  of  the  prosecutor's  warehouse,  in  which  bags  were  kept ;  the 
prisoner  S.,  for  some  years  had  been  in  the  habit  of  supplying  the  prosecutcMr  with 
bags,  which  were  usually  placed  outrade  the  warehouse,  and  shortly  afler  so  leaving 
them,  cither  S.  or  his  wife  called  and  received  payment  for  them.  The  prisoner  M. 
went  into  his  master's  warehouse,  and  clandestinely  removed  twenty-four  bags  which 
had  been  marked  by  his  master,  and  placed  them  outside  the  warehouse,  in  the  place 
where  S.  used  to  deposit  the  bags  before  payment  for  them.  Soon  afterwards  the  wife 
of  S.  came  and  claimed  payment  for  the  said  twenty-four  bags.  The  prosecaUw  Uien 
sent  for  the  prisoner  S.,  who,  upon  being  asked  respecting  the  twenty-four  bags,  said 
they  had  been  placed  there  an  hour  previously  by  him,  and  demanded  payment  ftr 
them.  The  jury  found  that  the  bags  had  been  so  removed  in  pursuance  of  a  previous 
arrangement  between  the  prisoners.  Held,  that  M.  was  rightly  convicted  of  larceny, 
and  that  S.  was  an  accessory  before  the  fiict  to  the  larceny.  Regina  v.  Manning,  zIt. 
548. 

10.  Servant  disposing  of  coals — Embezzlement.  The  prisoner  was  sent  with  his 
master's  cart  for  some  coals.  The  coals  were  delivered  to  the  prisoner  and  deported 
in  the  cart,  their  price  being  entered  to  the  master's  account  On  the  road  home  tiie 
prisoner  disposed  of  a  portion  of  the  coals.  Held,  that  this  was  larceny  of  the  coals, 
and  not  embezzlement,  the  prisoner  having  determined  his  exclunve  possession  of  the 
coals  when  they  were  deposited  in  the  cart,  and  the  possession  fix>m  that  time  being  in 
the  master.    Regina  v.  Reed,  xxiv.  562. 

11.  Money  given  to  a  clerk  to  make  purchases  appropriated  to  his  own  use — Em^ 
bezsdemenU  A  dealer  in  skins  gave  his  clerk  money  to  purchase  skins.  The  derk 
obtained  them  on  credit,  applying  the  money  to  his  own  use,  but  debited  his  master 
in  his  day-book  with  the  sum  as  having  been  paid  for  skins.     Being  indicted  for 
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embezzlement,  he  was  found  not  guilty  of  embezzlement,  but  guilty  of  larceny. 
HM,  that  the  conyiction  was  wrong.    Regina  t.  Goodenough^  xxv.  572. 

12.  Appropriating  property  of  an  unknottm  person,  A  purchaser  left  his  purse  on 
the  prisoner's  stall,  without  himself  or  the  prisoner  knowing  it  The  prisoner  not 
knowing  whose  it  was,  appropriated  it,  and  denied  all  knowledge  of  it  when  inquiry 
was  made  by  the  owner.  Ueld^  that  the  prisoner  was  guilty  of  larceny,  as  the  purse 
was  not,  strictly  speaking,  lost  property,  and,  therefore,  it  was  not  necessary  to  inquire 
whether  the  prisoner  had  used  reasonable  means  to  find  the  owner.  Regina  y.  West, 
zux.  525. 

IS.  Getting  possession  of  property  by  false  representations  and  disposing  of  it.  Some 
wheat,  not  the  property  of  the  prosecutors,  but  consigned  to  them,  was  placed  in  the 
care  of  a  servant,  E.,  who  was  to  deliver  the  wheat  only  to  the  orders  of  the  prosecu- 
tors or  their  managing  clerk,  C.  The  prisoner,  who  was  in  the  employ  of  the  prose- 
cutors, was  allowed  by  £.  to  remove  a  quantity  of  the  wheat,  upon  his  representation 
to  £.  that  he  had  been  sent  by  C,  and  was  to  take  the  wheat  to  a  railway  station. 
This  representation  was  false,  and  he  subsequently  disposed  of  the  wheat  //e/cf ,  to  be 
larceny  of  the  wheat    Regina  v.  Robins,  xxix.  544. 

14.  Prisoner  going  away  with  prosecutor's  wife  and  assisting  her  in  taking  wearing 
appareL  Where  the  prisoner  went  away  with  the  prosecutor's  wife,  and  assisted  her 
in  placing  wearing  apparel  and  other  articles  in  a  box ;  also  in  removing  the  box  from 
her  husband's  house ;  afterwards,  while  the  prosecutor's  wife  remained  in  adultery 
intb  him,  pledging  some  of  the  articles  and  applying  the  money  to  his  own  purposes,  it 
was  held,  that  if  the  prisoner,  going  away  with  the  prosecutor's  wife  for  the  purpose  of 
adulterous  intercourse,  was  engaged  jointly  with  her  in  taking  the  goods ;  or,  if  the 
prisoner,  though  not  a  party  to  the  original  taking  of  the  goods,  or  their  removal,  had 
afterwards  appropriated  any  part  of  the  goods  to  his  own  use,  he  was  guilty  of  felony, 
and  rightly  convicted  of  larceny.    Regina  v.  Thompson,  L  542. 

15.  Husband's  goods  delivered  by  wife  to  her  adulterer.  If  the  wife  commit  adultery 
and  take  her  husband's  goods  and  deliver  them  to  her  adulterer,  it  is  felony  in  the 
adulterer.    Regina  v.  Feather  stone,  xxvi.  570. 

16.  Taking  a  cancelled  check  by  clerk  of  company — Special  property — Possession — 
Embezzlement.  Where  a  cancelled  clieck,  the  property  of  an  insurance  company,  had 
passed  from  the  hands  of  the  messenger,  who  received  it  at  the  bank,  to  the  prisoner, 
a  clerk  in  the  employment  of  the  company,  whose  duty  it  was  to  keep  it  for  the 
directors,  it  was  held,  that  as  the  check,  when  it  came  into  his  custody,  had  arrived  at  its 
ultimate  destination,  it  was  really  in  the  possession  of  the  directors,  who  had  a  special 
property  in  the  check ;  and,  therefore,  that  the  prisoner,  who  had  unlawfully  ab- 
ftracted  it,  was  gmlty  of  larceny,  not  of  embezzlement  Also,  that  where  the  directors 
of  a  company  have  a  special  property  in  checks  or  other  articles,  the  interest  of  a 
sbarebdlder  in  the  company  gives  him  no  property  in  it,  and  that  he  may  be  indicted 
for  stealing  property  from  the  directors.    Regina  v.  Watts,  i.  558. 

17.  Removal  of  goods  assigned  to  creditors — Possession.  A,  having  assigned  his 
goods  for  the  benefit  of  his  creditors,  removed  them  before  his  assignees  took  possession, 
intending  to  deprive  his  creditors  of  them.  The  jury  found  that  he  was  not  in  pos- 
■enion  of  the  goods  as  the  assignees*  agent,  and  it  was  held  he  was  not  guilty  of  lar- 
ceny.   Regina  v.  Pratt,  xxvi.  574. 

18.  Taking  a  receipt  written  on  stamped  paper — Possession,  A  owed  the  sum  of 
4L  lis.  lief,  to  the  prosecutor ;  and  the  latter  having  demanded  payment,  the  prisoner 
aaid  he  would  settle  with  him  on  behalf  of  A.  He  took  out  of  his  pocket  a  piece  of 
paper,  stamped  wilh  a  sixpenny  stamp,  and  put  it  upon  the  table,  and  then  took  out 
some  nlrer  in  his  hand.  The  prosecutor  wrote  a  receipt  for  the  sum  mentioned  on 
the  stamped  paper,  and  the  prisoner  took  it  up  and  went  out  of  the  room.  On  being 
asked  for  the  money,  he  said,  **  It  is  all  right,"  but  never  paid  it    Held,  that  this  was 
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not  a  case  of  larceny,  the  prosecutor  never  having  had  such  a  possession  of  the  stamped 
paper  as  would  enable  him  to  maintain  trespass.    Regina  v.  Smithy  ix.  532. 

19.  Taking  uncancelled  mortgage  deed — Goods  and  chattels.  Uncancelled  mortgage 
deeds  are  choses  in  action,  and  the  taking  them  is  not  a  larceny  of  *<  goods  and 
chattels."    Regina  v.  William  Powell,  xiv.  675. 

20.  CJiose  in  action.  An  agreement,  although  unstamped,  is  a  chose  in  action,  and 
therefore  not  the  subject  of  larceny.  Parke,  B.,  dissentiente.  Regina  v.  Watts,  xziv. 
578. 

21.  Stealing  a  letter  by  a  gratuitous  assistant  of  postmaster.  If  a  person,  while 
engaged  in  gratuitously  assisting  a  postmaster  at  his  request,  in  sorting  the  letters, 
steal  one  of  them,  he  is  liable  to  the  severer  penalties  imposed  by  the  statute  7 
Will.  ly.  and  1  Vict.  c.  S6,  s.  26,  as  a  person  employed  under  the  post-office.  Regina 
Y.  Reason,  xxii.  602. 

n.  Receiving  stolen  Goods. 

1.  Allegation  of  possession.  To  sustain  an  indictment  for  receiving  stolen  goods,  the 
alleged  receiver  must  have  had  actual  or  constructive  possession,  but  where  he  went  with 
the  thieves  to  a  room,  over  which  he  had  control,  for  the  purpose  of  purchasing  the 
goods,  and  was  arrested  before  the  purchase  was  complete,  the  thieves  all  the  time 
keeping  actual  possession  of  the  property,  it  was  held,  by  a  majority  of  the  judges 
(eight  to  four)  that  the  prisoner  had  not  received  the  goods,  and  that  his  conviction 
was  wrong.    Regina  v.  Wiley,  i.  567. 

2.  Possession  restored  to  the  owner  before  purchase  by  receiver.  A,  who  had  stolen 
some  goods,  and  had  them  in  his  pocket,  was  caught  by  the  owner,  who  sent  for  a 
policeman.  The  policeman  took  the  goods,  but  in  concert  with  the  owner,  gave  them 
back  to  A,  who  was  told  by  the  owner  to  go  and  sell  them  where  he  had  sold  others. 
A  sold  them  to  B,  and  B  bought  them,  believing  them  to  have  been  stolen.  Held,  that 
B  could  not  be  convicted,  under  the  statute,  as  a  felonious  -receiver  of  stolen  goods, 
possession  having  been  restored  to  the  owner  before  the  purchase  by  B.  The  Queen 
T.  Lyons  overruled.    Regina  v.  Dolan,  xxix.  53$. 

8.  A  principal  in  the  second  degree  cannot  at  the  same  time  be  treated  as  a 
receiver  of  the  stolen  property.    Regina  v.  Perkins,  xii.  587. 

4.  A  wife  cannot  be  convicted  of  feloniously  receiving  from  her  husband  goods 
stolen  by  him.    Regina  y.  Brooks,  xiv.  580. 

IIL  PUadingB ;  Evidence  ;   Venues 

1.  Description  of  property.  The  London  Dock  Company  by  mistake  delivered  two 
hogsheads  of  sugar  to  a  carrier,  who  produced  two  delivery  notes  authorizing  them 
to  deliver  two  'other  hogsheads  of  sugar,  the  property  of  one  B.  The  carrier  broke 
bulk,  and  was  indicted  for  larceny.  Held,  that  the  property  was  well  described  as  the 
property  of  the  London  Dock  Company,  they  having  still  a  special  property  in  the 
chattels,  notwithstanding  that  they  parted  with  the  possession  by  mistake.  Regina  ▼• 
Vincent,  ix.  548. 

2.  Evidence.  The  prisoners  were  charged  with  stealing  four  sacks  of  barley  and 
three  sack  bags  from  their  master.  It  was  proved  in  evidence  that  the  prisoners  and 
one  B.  were  employed  by  the  prosecutor  to  winnow  barley  which  lie  had  mixed  with 
canary  seed.  One  of  the  prisoners  fetched  several  sacks  from  the  prosecutor's  house, 
which  he  and  B.  filled  with  barley.  The  two  prisoners  then  sent  B.  home  before  the 
usual  time.  At  twelve  o'clock  on  the  night  of  the  same  day,  the  carter  went  into  the 
stable  with  a  lantern,  and  shortly  afterwards  the  two  prisoners  entered  the  stable.  In 
a  few  minutes  afler  this  the  prosecutor  saw  the  carter  in  the  lofl  above  with  a  lantern, 
and  found  the  two  prisoners  concealed  under  straw  in  the  loft,  and  then,  in  a  dnst-bia 
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in  a  fftable  beneath,  he  found  three  sacks  full  of  barley  mixed  with  canary  seed, 
which  he  swore  was  of  the  same  kind  which  he  had  mixed.  It  was  no  part  of  the 
duty  of  the  prisoners  to  place  the  barley  in  sacks,  or  to  put  the  sacks  of  barley  into 
the  dust-bin.  The  jury  found  both  the  prisoners  guilty.  Held^  that  the  evidence  was 
sufficient  to  support  the  conviction.     Regina  v.  Samways,  xxvi.  676. 

8.  Where  one  was  convicted  of  larceny  on  the  sole  evidence  that  he  was  employed 
on  the  premises  and  had  been  seen  to  go  to  the  place  where  the  goods  stolen  were 
kept,  on  appeal  it  was  held^  that  there  was  not  a  scintilla  of  evidence  for  a  jury. 
Retina  t.  IValkery  xxv.  568. 

4.  Corpus  delicti — Evidence,  The  prisoner  was  found  coming  out  of  a  warehouse, 
where  pepper  was  kept,  with  pepper  of  a  similar  quality  in  his  possession.  He  had 
no  right  to  be  in  the  warehouse,  and  on  being  discovered  said :  **  I  hope  you  will  not 
be  hard  with  me,"  and  took  some  pepper  out  of  his  pocket  and  threw  it  upon  the 
ground.  There  was  no  evidence  of  any  pepper  having  been  missed  from  the  bulk. 
lleldf  that  there  was  sufficient  evidence  to  go  to  the  jury  of  the  corpus  delicti, 
JSeffina  v.  Burton,  xxiv.  551. 

5.  Venue.  Railway  carmen  were  sent  with  a  wagon  from  a  place  in  Middlesex  into 
Kent  On  their  arrival  they  took  some  oats,  which  had  been  carried  in  the  wagon 
far  the  horses'  food,  and  sold  them  there  for  their  own  profit  Held,  that  the  carmen 
might  be  tried  in  Middlesex  for  the  larceny  of  the  oats  in  the  county  of  Kent,  under 
the  provisions  of  the  stat  7  Geo.  lY.  c.  64,  s.  13.    Regina  v.  Sharp,  xxix.  582. 

LEGACY. 
See  Wills. 

LEGACY  DUTY. 

1.  Personal  property  follows  the  domicil  of  the  owner  thereof.  Hence  the  personal 
property  of  an  officer  in  the  queen's  army  in  India,  though  such  property  be  all  in 
India,  i^  liable  to  the  payment  of  legacy  duty  as  if  in  England.  The  Attorney-Gen' 
era!  ▼.  Napier,  ii.  897. 

SL  A  testator  devised  real  estate  to  trustees  on  trust,  with  power  to  exchange  or 
eeU  it,  and  invest  the  proceeds  in  other  real  estate  for  similar  trusts,  and  until  such 
investment,  to  invest  the  proceeds  in  the  funds  or  real  mortgages.  It  was  invested  in 
the  fonda.  A  rule  was  ordered  by  the  court  of  chancery  on  the  prayer  of  trustees  under 
a  similar  will.  The  proceeds  were  laid  out  in  consols,  and  the  interest  paid  to  the 
tenant  for  life.  On  his  death  the  court  ordered  the  transfer  of  the  stock  to  the  party 
entitled  under  the  wilL  Held,  in  both  cases,  that  no  legacy  duty  was  payable.  Heale 
T.  Knight,  xx.  574. 

S.  A  testator  devised  his  real  estate  on  which  there  was  a  mortgage  to  B.,  naming 
him  executor.  The  personal  estate  was  insufficient  to  pay  the  simple  contract  debts. 
B.  entered,  and  kept  down  the  interest  of  the  mortgage ;  and  by  will  gave  all  his  real 
and  personal  estate  to  his  two  sons,  who  paid  off  the  mortgage  out  of  the  personal 
HMj  that  legacy  duty  was  payable  on  the  amount  so  applied.    In  re  Taylor,  xx.  437. 

4.  Keal  estate  having  been  sold  by  order  of  the  court  of  chancery  to  secure  pay- 
ment of  an  annuity  charged  thereon  by  a  testator,  the  principal  fund  was  paid  over  to 
die  devisee  of  the  real  estate  af^er  the  death  of  the  annuitant  Upon  a  case  stated 
as  Id  whether  legacy  duty  were  payable,  it  was  held,  in  the  court  of  exchequer,  that 
if  the  sale  was  ordered  by  the  court,  under  the  general  power  of  ordering  sales  of 
real  estate,  to  secure  the  payment  of  an  annuity  charged  thereon,  the  legacy  duty 
was  not  payable ;  but  that  if  the  court  acted  on  the  clause  in  the  testator's  will,  and 
oompell^  the  trustees  to  execute  the  discretionary  power  given  to  them,  the  legacy 
duty  was  payaUe.    Hobsan  ▼.  Neale,  xx.  894. 

5.  A  testator  devised  lands  to  his  son  for  life,  with  remainders  over,  and  gave  power 
to  the  Km  to  charge  these  lands  with  an  annuity  for  his  wife  in  bar  of  dower.    The 

82* 
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6on  charged  the  lands  accordingly.    Held,  that  such  annuity  was  subject  to  legacy 
duty.     Sweeting  v.  Sweeting,  xvii.  97. 

6.  The  first  Lord  H.,  by  his  will,  directed  the  purchase  of  estates  in  Suffolk  to  be 
made  with  the  proceeds  of  estates  in  Essex.  The  will  contained  a  clause  enabling  the 
tenant  for  life,  who  should  be  entitled  to  the  rents  and  profits  of  the  estates,  to  direct 
them  to  be  sold  and  a  deed  of  settlement  to  be  made  of  them,  and  that  there  should 
be  inserted  therein  a  clause  that  the  tenant  for  life  should  be  entitled  to  the  rents,  and 
should  have  power  to  charge  such  estates  with  an  annual  sum  not  exceeding  one  third 
part  of  the  annual  value  thereof,  for  the  benefit  of  any  woman  whom  he  might  marry. 
The  first  Lord  II.  was  succeeded  by  his  son,  who  by  his  will  chai^ged  the  Suffolk 
estates  with  an  annuity  for  the  benefit  of  his  wife  during  her  life,  the  said  sum  to  be 
in  the  nature  of  and  in  full  for  her  jointure,  and  to  be  in  bar,  lieu,  or  satis&ction  of 
and  for  her  dower  or  thirds  at  common  law,  &c.  The  defendant  was  in  possession  of 
the  estates,  and  was  heir  of  the  deceased  Lord  H.  No  deed  of  settlement  was  ever 
executed.  Held,  that  the  defendant  was  liable  to  pay  legacy  duty  in  respect  of  the 
value  of  the  annuity,  as  the  grant  of  it  could  not  be  considered  as  a  purchase  of  Lady 
H.*s  right  to  dower,  but  was  a  gift  of  a  legacy  in  execution  of  the  power  in  the  will  of 
the  first  Lord  H.,  though  upon  a  condition  imposed  by  the  second  Lord  H.  Henniker 
V.  The  Attorney-General,  xvi.  475.     Also  The  Attorney- General  v.  Henniker,  xiv.  874. 

7.  Where  a  testator,  having  large  sums  of  stock  invested  in  the  names  of  himself 
and  wife,  devised  his  real  estate  and  gave  sundry  specific  legacies,  and,  after  his  death, 
it  was  found  that  the  personal  estate  was  wholly  insufiicient  to  pay  the  specialty  debts 
and  legacies,  whereupon  the-wife  executed  an  assignment,  reciting  these  facts,  tran»- 
ferring  to  the  trustees  of  the  will  large  sums  of  the  stock  invested  in  the  joint  names 
to  satisfy  the  debts,  &c.,  it  was  held  that  no  legacy  duty  was  payable.  Laurie  v.  CltUton^ 
ix.  171. 

8.  A  testator  devised  his  real  and  personal  estates,  subject  to  the  payment  of  a  dear 
yearly  rent-chsirgc  or  annuity.  Held,  that  the  legacy  duty  was  chargeable  on  the 
testator's  estate,  and  that  the  annuitant  took  the  annuity  free  of  legacy  duty.  BaUey 
V.  Bolt,  viii.  51. 

9.  If  estates  be  conveyed  to  trustees  (for  a  term  of  years)  in  trust  to  sell  for  the 
purpose  of  raising  money  wherewith  to  pay  a  legacy,  and  afterwards,  B.  becmnes 
seised  of  the  said  estates,  subject  to  the  said  term  of  vears,  and  becomes  entitled  also, 
as  heir,  to  the  said  legacy,  and  by  deed  between  the  surviving  trustees  and  B.,  the  said 
term  of  years  is  merged  in  the  inheritance  as  a  full  satisfaction  and  discharge  of  the 
legacy,  then  the  amount  of  the  legacy  is  liable  to  the  pa3rment  of  legacy  duty,  as  the 
merger  is  equivalent  to  a  payment  of  the  same  in  money.  The  Attorney-General  ▼. 
Metcalfe,  vi.  456. 

10.  If  a  sum  be  raised,  in  accordance  with  the  will  of  a  testator,  by  the  sale  of  a 
portion  of  a  manor,  in  order  to  avoid  selling  certain  portions  of  the  personal  estate, 
the  sum  thus  raised  to  be  devoted  to  the  payment  of  a  legacy,  it  is  subject  to  legacy 
duty  as  personalty.    76. 

11.  N.  Icfl  his  personal  estate  to  trustees  to  pay  to  hb  niece,  Mrs.  A.,  an  annuity 
of  2,000/.  for  her  separate  use ;  to  pay  the  residue  or  surplus  of  the  dividends  and 
annual  produce  to  W.  A.,  her  husband,  authorizing  him  to  receive  the  same  during  his 
life ;  and  after  the  decease  of  either,  to  pay  the  dividends  to  the  survivor  wiA 
authority  to  receive  them  during  his  or  her  life.  Held,  that  the  legacy  duty  was  to  be 
calculated  as  on  the  value  of  2,000/.  a  year  to  Mrs.  A.  for  their  joint  lives,  and  on  the 
value  of  the  residue  of  the  income  for  the  single  life  of  W.  A.  7%c  Attorney-Gen- 
eral V.  Wynford,  xxv.  544. 

LETTERS  OF  CREDIT. 

1.  A  letter  of  credit  is  not  a  negotiable  instrument,  and  that  it  is  in  the  ha&ds 
of  ft  certain  party  does  not  necesBarily  or  nftturally  import  that  he  is  the  person 
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entitled  to  draw  for  the  amount  mentioned  in  it     Orr  v.  Union  Bank  of  Scotland^ 

zxix.  1. 
2.  It  is  not  essential  to  the  validity  of  a  letter  of  credit  or  an  essential  prerequisite 

to  its  payment  that  it  should  be  delivered  up.    Its  possession  by  the  person  to  whom 

it  is  addressed  might  be  evidence,  but  it  would  be  weak  evidence  of  its  payment. 

Per  Lord  Cranworth.    Ih, 

LIBEL  AND  SLANDER. 

L   WHAT  IS  ACTIONABLE. 
IL   PRIVILEGED    COMMUNICATION. 

m.  JUSTIFICATION. 

L   What  is  acHonaile, 

1.  Threat  of  bankruptcy.  To  say,  falsely  and  maliciously,  of  a  trader :  '*  He  is 
indebted  to  me,  and,  if  he  does  not  come  and  make  terms  with  me,  I  will  .make  a 
bankrupt  of  him,  and  ruin  him,"  is  actionable  without  proof  of  special  damage.  (See 
note  to  this  ease,)    Brown  v.  Smith,  xx.  243. 

2.  Charging  a  clergyman  with  incontinence.  A  declaration  for  slander  by  charging 
a  clergyman  in  holy  orders  with  incontinency,  is  bad  without  showing  actual  damage, 
or  that  he  holds  some  office  or  employment  producing  temporal  profit  Gallwey  v. 
Marshall^  xxiv.  463. 

8.  Charge  of  felony,  A  declaration  in  slander,  after  stating  as  inducement  that 
the  defendant  intended  to  impute  felony  to  the  plaintiff,  set  out  the  slanderous  words 
as  follows :  ^  I  (the  defendant)  have  a  suspicion  that  you  (the  plaintiff)  and  B.  have 
robbed  my  house,  (meaning  thereby  that  the  plaintiff  had  feloniously  stolen  certain 
goods  of  the  defendant,)  and  therefore  I  take  you  into  custody."  Ueld^  that  the  judge 
rightly  directed  the  jury  that  the  question  was,  whether  the  defendant  meant  to  impute 
an  absolute  charge  of  felony,  or  only  a  suspicion  of  felony ;  and  that  if  the  jury  be- 
lieved the  latter,  the  verdict  ought  to  be  for  the  defendant  Toser  v.  Mashford,  iv. 
451. 

4.  Pvitication — Justification,  The  defendant  who  had  lodged  at  the  plaintiff's 
house,  on  leaving,  missed  a  memorandum  book  and  other  articles,  whereupon  he 
wrote  to  the  plaintiff's  wife  a  letter,  in  which  he  accused  the  plaintiff  of  having  taken 
them,  and  threatened  to  expose  him,  if  he  did  not  return  them ;  the  jury  found  that 
the  letter  was  a  libel,  but  that  there  was  no  malice  in  fact  Held,  first,  that  sending 
the  letter  to  the  wife,  was  a  publication ;  secondly,  that  it  was  not  justified  by  the 
occasioo.     Wenman  v.  Ash,  xxii.  509. 

5.  Charge  of  dishonesty — Innuendo,  The  declaration  stated  that  the  plaintiff  was 
a  trader,  and  employed  by  the  board  of  ordinance  to  relay  the  entrance  of  their 
office  with  new  asphalte,  and  that  the  defendant  falsely  said  of  him  in  his  trade,  and 
in  reference  to  the  work :  "  The  old  materials  have  been  relaid  by  you  in  the  asphalte 
work  executed  in  the  front  of  the  ordnance  office,  and  I  have  seen  the  work  done." 
Innuendo,  that  the  plaintiff  had  been  guilty  of  dishonesty  in  the  conduct  of  his  said 
trade,  by  laying  down  again  the  old  asphalte  which  had  been  before  used  at  the 
entrance  of  the  ordnance  office,  instead  of  new  asphalte,  according  to  his  contract 
Held^  on  motion  to  arrest  the  judgment,  that  the  declaration  was  sufficient,  and  the 
innuendo  not  too  large,  as  it  put  no  new  sense  on  the  words,  but  only  imputed  inten« 
tion  to  the  speaker.    Baboneau  v.  Farrell,  xxviii.  339. 

6.  Innuendo,  In  an  action  for  a  libel,  the  first  count,  after  the  usual  prefatory 
averments,  proceeded  thus :  **  What  possessed  Lord  H.  (meaning  thereby  the  said 
Lord  Lieutenant  of  Ireland,)  if  he  knew  any  thing  about  the  countr}',  or  was  not 
ttider  the  spell  of  vile  and  treacherous  influence,  to  make  his  first  visit,  and  that 
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carefally  pufied,  to  Long's,  the  coachmakcr,  (meaning  thereby  the  said  plaintiff*,)  the 
other  day  ?  If  mere  trade  was  his  (meaning  thereby  the  said  Lord  Lieutenant's) 
object,  he  had  several  respectable  houses  open  to  him  (meaning  thereby  that  the 
house  and  place  of  business  of  the  said  plaintiff  was  not  respectable,  and  that  the 
said  visit  was  paid  thereto  for  political  objects.")  Heldj  that  the  innuendo  did  not 
enlarge  the  sense  of  these  words,  which  were  fully  capable  of  the  meaning  given  to 
them.    Barrett  v.  Long,  xvi.  1. 

7.  Void  innuendo.  The  third  count  repeated  the  same  words,  and  accompanied 
them  with  the  following  innuendo :  "  meaning  thereby,  that  the  house  of  business  of 
the  said  plaintiff*  was  not  a  respectable  house  in  the  trade,  and  that  the  plaintiff  him- 
self was  of  such  a  character,  that  he  would  not  be  visited  in  the  way  of  his  trade  and 
business  except  from  some  political,  or  party,  or  other  hnproper  motive."  Held,  that 
the  words  were  capable  of  the  meaning  thus  attributed  to  them,  but  that  if  the 
innuendo  was  more  extensive  than  the  words,  it  might  be  rejected  as  repugnant  and 
void,  and  that  the  words,  being  libellous,  were  actionable  without  its  aid.    lb. 

8.  Statute  32  Geo.  III.  c.  60.  In  actions  for  libel,  although  the  judge  is  to  leave  it  to 
the  jury  whether,  under  the  circumstances,  the  publication  is  a  libel,  on  the  general 
issue,  yet  if  they  find  a  verdict  for  the  defendant  on  that  issue,  in  a  case  in  which  no 
question  is  made  as  to  the  fact  of  publicatioa,  nor  as  to  its  application  to  the  plaintiff, 
the  court  can  set  aside  the  verdict    HakeweU  v.  Ingram,  xxviii.  413. 

9.  In  an  article  on  the  subject  of  the  want  of  some  efficient  protection  for  married 
women,  the  writer  mentioned  two  cases  as  showing  the  necessity  for  legislation ;  one 
case  being  described  as  that  of  a  husband  who  acted  towards  his  wife  like  a  **  sot  and 
a  brute,"  and  then  the  article  proceeded :  "  The  other  is  that  of  Mrs.  H."  (meaning 
the  wife  of  the  plaintiff,)  **  who  having  been  restored  to  her  husband's  protection  by 
a  decree  of  the  ecclesiastical  court,  found  her  misery  so  aggravated  by  the  restitution 
of  her  conjugal  rights,  that  she  was  compelled  to  resort  to  the  police  court  for  the 
little  help  the  law  gives."  And  it  concluded  by  saying,  that  the  law  did  not  meet 
such  cases ;  and  that  **  the  condition  of  the  woman,  when  the  brute  intervenes,  is  more 
oppressive  than  that  of  the  negro."  Plea,  not  guilty.  It  was  not  disputed  that  the 
passage  applied  to  the  plaintiff,  but  no  evidence  was  given  as  to  the  matters  referred 
to.    The  court  set  aside  the  verdict,  and  granted  a  new  trial    Ih. 

10.  Special  damage  necessary  to  make  toords  actionable.  Special  damage,  which  is 
necessary  in  order  to  make  words  actionable,  must  be  such  as  naturally  or  reasonably 
arises  fiom  the  use  of  the  words.    Haddon  v.  LoU,  xxix.  215. 

II.   Privileged  CommuniccUion. 

1.  Bond  Jide  statements  to  one's  self— Express  malice.  Privileged  conmiunications 
comprehend  statements  made  bond  fide  in  perfonnance  of  a  duty,  or  with  a  fair  pur- 
pose of  protecting  the  interest  of  their  maker.  A  communication  being  shown  to  be 
priv'deged,  it  lies  on  the  plaintiff  to  prove  malice  in  fact ;  to  ^have  the  question  of 
malice  go  to  the  jury,  circumstances  must  be  shown  which  raise  a  probability  of 
malice,  and  are  more  consbtent  with  its  existence  than  its  non-existence.  Plaintiff 
had  been  discharged  from  the  service  of  defendant  on  a  charge  of  theft  Plaintiff 
being  afterwards  at  defendant's  house,  and  conversing  with  his  servants,  defendant 
said  to  his  servants :  *^  I  discharged  that  man  for  robbing  me ;  do  not  speak  any  more 
to  him,"  &c.  Held,  a  privileged  communication,  and  that  there  was  no  evidence  of 
malice  to  go  to  the  jury.     SomeroiU  v.  Hawkins,  iii.  503. 

2.  Express  malice — Words  spoken  in  presence  of  third  party.  The  defendant  hav- 
ing a  suspicion  that  the  plaintiff,  who  was  his  shopman,  had  in  one  instance  embezzled 
money,  sent  for  him,  and  in  the  presence  of  A  chai^d  him  with  embezzlement,  and 
discharged  him.  The  plaintiff  being  about  to  enter  a  fresh  service,  referred  to  the 
defendant  for  a  character,  but  in  consequence  of  what  the  defendant  said,  the  intended 
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master  refused  to  employ  him.  The  plaintiff's  brother  then  called  on  the  defendant 
to  inquire  why  he  had  ^ven  the  plaintiff*,  such  a  character.  The  defendant  replied : 
"  He  haa  robbed  me.  I  believe  ho  has  robbed  me  for  years  past ;  I  can  prove  it  by 
ihe  circumstances  under  which  he  has  been  discharged  by  me.''  Heldf  that  the  cir- 
cumstances rendered  the  statements  privileged  communications^  and  that  the  fact  of 
the  chai^  being  first  made  in  the  presence  of  a  third  party  did  not  warrant  the  judge 
m  leaving  the  question  to  the  jury,  and  that  the  excess  of  the  defendant's  statement 
on  the  second  occasion  did  not  raise  any  presumption  of  express  malice.  Taylor  v. 
Hawkins,  v.  253. 

3.  A  conmiunication  made  to  a  company  by  one  of  its  directors,  stating  that  a  cer- 
tun  person  in  its  employ  has  been  dismissed  from  another  service  for  *^  gross  miscon- 
duct" is  a  privileged  communication,  and  the  defendant's  refusal  to  go  into  the  charges 
in  the  presence  of  the  plaintiff  and  his  attorney,  is  no  evidence  of  malice  that  could 
properly  be  submitted  to  the  jury ;  for  that,  such  refusal  being  consistent  with  bona 
fides,  bona  fides  is  to  be  presumed  until  the  contrary  is  proved.  Harris  v.  Thompson^ 
zxiv.  370. 

4.  Defendant,  a  county  officer,  having  formerly  employed  plaintiff  to  do  certain 
printing,  transferred  the  contract  to  one  who  consented  to  do  it  cheaper ;  and  wrote 
a  letter  to  the  **  finance  committee,"  in  which  he  imputed  improper  motives  to  plain- 
tiff in  the  demand  he  made,  accusing  him  of  *^  attempting  to  extort  money  by  misrep- 
resentation." In  an  action  for  libel,  it  was  held,  that  the  occasion  of  writing  the 
letter  prima  facie  rebutted  the  presumption  of  malice,  but  that  it  was  a  question  for 
the  jury  whether  the  sentence  complained  of  as  exceeding  the  privilege  was  evidence 
of  malice.     Cooke  v.  Wildes,  xxx.  284. 

5.  A  letter  addressed  by  the  rector  of  a  parish  to  his  parishioners  tending  to  seri- 
ously injure,  in  his  occupation  the  plaintiff,  a  school  master,  who  had  been  discharged 
from  a  public  school  by  the  rector,  is  not  necessarily  a  privileged  communication  ;  but 
it  is  for  a  jury  to  say  whether  it  is  upon  its  face  malicious,  or  whether  the  circum- 
stances show  malice.     Gilpin  v.  Fowler,  xxvi.  386. 

6.  Express  malice  may  be  shown  in  answer  to  the  plea  in  slander,  of  privileged 
communication.    Per  Jervis,  C.  J.    Baboneau  v.  Farrell,  xxviii.  339. 

III.  Justification. 

1.  Prior  publication  by  third  person.  In  an  action  for  libel,  it  is  no  justification 
that  the  libellous  matter  was  previously  published  by  a  third  person,  and  that  the 
defendant,  at  the  time  of  his  publication,  disclosed  the  name  of  the  person,  and 
believed  all  the  statements  contained  in  the  libel  to  be  true.  Tidman  v.  Ainslie,  xxviii. 
567. 

2.  Former  publication.  Evidence  that  the  identical  charges  conveyed  in  a  libel  had, 
before  the  time  of  composing  and  publishing  the  libel,  appeared  in  another  publication, 
which  was  brought  to  Uie  prosecutor's  knowledge,  but  against  the  publisher  of  which 
he  took  no  legal  proceedings,  is  not  admissible  under  a  plea  of  justification  under  stat 
6  &  7  Vict.  c.  96,  s.  6.    Regina  v.  Newman,  xviii.  113. 

3.  Plea  of  justification.  Where  a  plea  of  justification  under  stat  6  &  7  Vict  c.  96, 
1. 6,  contains  several  charges,  and  the  defendant  fails  to  prove  any  of  the  matters 
allied  in  such  justification,  the  jury  must,  of  necessity,  find  a  verdict  for  the  crown, 
that  18,  that  the  defendant  has  not  proved  the  whole  plea.    lb. 

4.  Aggravation,  Under  the  stat  6  &  7  Vict  c.  96,  s.  6,  the  court  is  bound  to  con- 
sider whether  the  guilt  of  the  defendant  convicted  by  a  jury,  is  aggravated  or  mitigated 
by  the  plea,  and  die  evidence  to  prove  or  dbprove  the  same,  and  to  form  its  own 
conclusion  upon  the  whole  case.    lb, 

6.  Affidavits  of  mitigation.  Affidavits  explaining  the  defendant's  reasons  for  hav- 
ing placed  certain  allegatbns  injurious  to  the  prosecutor  in  his  plea  of  justification. 
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in  support  of  whicbi  no  evidence  was  given  at  the  trial,  are  receivable  in  mitigation  of 
punishment,  but  not  as  proving  the  truth  of  the  charges  made  in  them.    lb. 

6.  Foreign  record.  But  where  a  document,  purporting  to  have  been  an  official 
record  of  the  conviction  of  the  prosecutor,  before  a  foreign  police  court,  was  annexed 
to  an  affidavit,  for  the  purpose  of  showing  the  bona  fides  of  an  allegation  in  the  plea 
of  justification,  it  was  held  inadmissible,  as  its  admission  would,  in  effect,  put  the 
prosecutor  on  his  trial  without  his  being  able  to  make  defence.    lb. 

7.  Malice — Evidence  of.  In  an  action  of  libel,  the  defendant  pleaded  the  general 
issue,  and  also  a  plea  under  the  6  &  7  Vict  c.  96,  denying  actual  malice,  and  stating 
an  apology.  On  the  trial,  the  pl^ntiff,  in  order  to  prove  malice,  tendered  in  evidence 
other  publications  of  the  defendant,  going  back  above  six  years  before  the  publication 
complained  o£  Held,  that  these  publications  were  admissible  in  evidence.  Barrett  y. 
Long,  xvi.  1. 

8.  LibeL  In  an  action  for  a  libel  imputing  to  the  plaintiff  the  commission  of  a  crime 
under  aggravated  circumstances,  it  is  necessary  to  justify  the  aggravating  portion  as 
well  as  the  substantial  charge  of  crime.    Helsham  v.  Blackwood,  v.  409. 

9.  Gist  not  defamation — Truth  cannot  be  pleaded  in  justification.  An  omnibus  driver 
sued  his  employer  for  defacing  the  driver's  license  by  writing  upon  it :  **  Dischai^ged 
for  being  Is,  Sd,  short ; ''  the  gist  is  not  defamation,  therefore,  held,  that  the  truth  of 
the  accusation  could  not  be  pleaded  in  justification,  and,  that  the  act  was  not  author- 
ized by  the  common  law  nor  by  statute.    Rogers  v.  Afacnamara,  xxv.  248. 

LICENSE. 

1.  Justices  bound  to  hear  applicant  for.  Justices  at  their  licensing  meeting,  under 
9  Creo.  IV.  c.  61,  are  bound  to  hear  an  applicant  for  a  license  who  has  given  due 
notice  of  his  application,  even  if  they  have  come  to  a  resolution  not  to  grant  any  new 
licenses.    Regina  v.  The  Justices  of  Walsall,  xxix.  211. 

2.  Keeping  open  beer-house  after  eleven  o'clock — Density  of  papulation.  The  stat 
3  &  4  Yict  c.  61,  s.  15,  prohibits  the  keeping  open  of  retail  beer-houses  after  eleven 
o'clock  at  night,  within  any  place,  the  population  of  which  exceeds  2,500,  or  after  ten 
o'clock  elsewhere,  (except  in  London,  &c.)  H.  was  situate  in  three  different  town- 
ships ;  its  population  was  admitted  to  exceed  2,500.  One  of  the  townships,  C.,  had  a 
population  of  less  than  2,500.  A  license  was  granted  for  a  beer-house,  described 
therein  as  being  in  H.,  in  the  township  of  C,  and  by  the  license  the  house  was  to  be 
closed  at  ten  o'clock.  Held,  upon  an  information  for  keeping  this  house  open  until 
eleven  o'clock,  contrary  to  the  above  statute,  that  it  might  be  kept  open  until  that 
hour.  The  limitation  of  time  for  keeping  a  beer-house  open  is  fixed  with  reference 
to  the  density  of  population,  and  the  collection  of  inhabitants  of  the  requisite  number 
b  the  governing  fact  in  the  application  of  the  statute.  Quasre,  if  the  information  had 
been  for  infringing  the  license  instead  of  the  provisions  of  the  statute.  Regina  v.  The 
Justices  of  the  West  Riding  of  Yorkshire,  ii.  296. 

3.  License  to  a  publican — "  Usual  hours  of  morning  and  afternoon  divine  service*'  The 
prohibition  in  the  license  granted  under  the  General  Licensing  Act,  9  Grco.  IV.  c.  61, 
that  the  publican  shall  not  keep  his  house  open  *^  during  the  usual  hours  of  the  morn- 
ing and  afternoon  divine  service"  in  the  parish  church  on  Sundays,  has  reference  to 
what  are  the  ordinary  hours  of  the  morning  and  afternoon  service  as  distinguished 
from  evening  service.    Regina  v.  Knapp,  xxii.  157. 

4.  The  words,  "  usual  hours  of  afternoon  divine  service,"  in  the  form  of  license 
given  in  the  schedule  to  the  9  Geo.  IV.  c.  61,  refer  to  the  usual  hours  for  the  cele- 
bration of  divine  service  in  the  afternoon  as  commonly  understood,  and  therefore  a 
publican  is  not  liable  to  a  penalty,  under  the  21st  section  of  the  act,  for  an  offence 
against  the  tenor  of  his  license  in  keeping  his  house  open  between  the  hours  of  six 
and  eight  P.  M.,  service  performed  during  those  hours  being  evening  service,  and  not 
afternoon  service.    Regina  v.  The  Justices  of  Buckinghamshire^  xviiL  257. 
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LIEN. 


1.  To  coiutitute  a  lien  tm  any  propertj,  there  miut  be  a  clear  agreement  fbr  the 
iped&o  appropriation  of  that  property.  SenMe,  the  leamng  of  the  court  u  against 
ereadog  partial  liena  in  mercantile  tranaactions.    Jana  v.  SlarLey,  xi.  2S6. 

S.  On  ttate  of  testator.  Quart,  whether  a  direction  in  a.  will,  that  the  produce  of  a 
certain  estate  of  the  testator  should  be  consigned  to  A  till  the  testatoi'B  debta  to  A 
ibonld  be  ditcbargod,  gives  A  a  lien  on  the  estate  for  the  payment  of  his  debt? 
Turner  y.  Cox,  ksvi.  72. 

3.  Damage  catued  hg  collition,  ereatet  a  lien  on  the  thip  in  /aulL  As,  by  the  civil 
law,  a  maritime  lien  docs  not  include  or  require  posseanon,  but  being  the  foundation 
of  proceedings  in  rem,  (a  process  requisite  onlj  to  perfect  a  right  inchoate  from  the 
moment  the  lien  sttacbca,)  euch  lien  travels  with  the  thing  into  whosesoever  pooesnon 
it  maj'  come,  and  when  carried  into  effect  by  a  proceeding  in  rem,  relates  back  to  the 
period  when  it  fint  attached;  a  vessel  is  liable  for  the  damages  conunitled  by  her, 
though  in  the  hands  of  a  purchaser  without  notice  c^  the  damage,  or  of  the  proceed- 
ings tnstitated  against  her.     Harmer  v.  Bell,  xxH.  62. 

4.  Negligence.  Semble,  such  Len  arising  out  of  damage  is  not  indelible,  but  may 
be  lort  by  negligence  or  delay,  where  the  rights  of  third  parties  are  compromised.    lb. 


LIMITATION  OF  ACTIONS. 

I.  PERSONAL   ACTIONS. 

IL  SEAL   actions;  rUItCHASE-XONET   OF   REAL   ESTATE. 
HL  AHENDUENT  AND   RENEWAL   OF   WRIT  TO    SATE  THE  STATDTS. 
IT.  FLEADING   AND   EVIDENCE. 
T.  HATTERS  IN   AVOIDANCE   OF  THE   STATUTE. 

(a.)   PART   PAYUGNT   AND   PAYMENT   OF   INTEI1E9T. 
(b.)  ACKNOWLEDOUENT  OP  DEBT. 
(c.)  OTHER  HATTERS. 

I.  Pertowd  Action*. 

X.  Bg  /oreigntr  coming  into  England.  A  foreigner  who  has  never  been  in  this 
eonntTT,  having  a  cause  of  action  which  accrued  to  him  while  abroad,  ttgainst  a  person 
in  this  conntry,  has  ax  years  within  which  to  bring  an  action  in  this  country,  from  the 
timo  he  first  comes  to  this  country.     Lafimde  v.  Ruddock,  xxiv.  239. 

2.  for  act!  done  under  Rairisgate  Harbor  Acta.  The  Romsgato  Harbor  Acts, 
S!  6ea  III.  c.  74  and  S5  Geo.  III.  c.  81,  are  local  and  personal  acts,  within  the  mean- 
ing <^  the  fi  &  G  Vict  c.  97,  which  gives  a  period  of  two  years  for  the  bringing  of 
■ctioos  for  any  thing  done  under  the  audiority  of  such  acts.  Sharp  v.  Siepktrd, 
Moore  T.  Shepherd,  xxviii.  478. 

S.  For  offences  relating  to  cmtomi.  The  3  &  4  Will.  IV.  c.  G3,  s.  120,  enacts,  that 
■Q  auila,  indictments,  or  infonnations  exhibited  for  any  offence  agiunst  that  or  any 
od>er  act  relating  to  the  customs  in  any  of  his  majesty's  courts  of  record  at  West- 
Buaiter,  shall  be  brought  within  three  years  after  the  date  of  the  commission  of  the 
cCfaoce.  Held,  that  this  limitation  was  expressly  confined  to  proceedings  in  the  courts 
M  Westminster.     Regina  v.  Thompson,  Jv.  287. 

4.  For  re/uial  to  matt  eompensation  far  soil  bargained  for  and  destroyed.  Certain 
^t,  which  A  had  contracted  to  sell  to  B,  having  been  destrc^ed,  in  November,  1831, 
d  its  delivery.  Negotiations  took  place  ai  to  whether  B  was  entitled  to 
I,  and  Gcmtinaed  till  1838,  when  A  finally  refiaed  cmpcnaation ;  mm 
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after  which  B  brought  his  action  against  A.    Heldj  that  the  action  was  barred  by  the 
lapse  of  time.     The  East  India  Company  v.  Paul,  i.  44. 

5.  Against  attorneys  employed  to  invest  on  mortgage — Partnership,  liability  of.  In 
18^2,  A  employed  B  and  C,  then  in  partnership  as  attomeyS)  to  lay  out  500/.  on  mort- 
gage. It  was  invested  accordingly  on  a  mortgage  to  D.  D  subsequently  sold  the 
property,  subject  to  the  mortgage,  and  the  purchaser  shortly  afterwards  paid  the  500/. 
to  C,  who,  however,  did  not  inform  either  B,  his  partner,  or  A  of  such  receipt,  and 
again  lent  the  purchaser  300/.,  and  continued  to  receive  the  interest  thereon.  The 
partnership  was  dissolved  in  1838 ;  but  both  before  and  after  the  dissolution,  and  after 
the  death  of  A^  which  took  place  in  1840,  interest  was  paid  as  upon  a  mortgage  of 
500/.  to  A  and  his  representatives  up  to  1848  by  C.  In  1846,  the  300/.  was  paid  to  C, 
and  the  mortgage  deed  was  given  up  by  C,  but  no  reconveyance  was  ever  executed. 
Neither  A  nor  his  representatives  had  any  knowledge  of  these  facts  until  1848. 
Entries  had  been  made  by  C  in  the  partnership  books  of  the  receipts  and  payments, 
but  B  had  no  knowledge  of  the  transaction  subsequent  to  the  original  advance  of  the 
500/.  Held,  in  an  action  by  the  executors  of  A  against  B  and  C,  that  the  Statute  of 
Limitations  was  a  bar  to  the  action.  And,  semble,  that  B  was  not  liable  for  these  acts 
of  C,  as  they  were  not  within  the  scope  of  his  partnership  authority.  Sims  r,  Brutton, 
L446. 

6.  On  bills  of  exchange.  The  plaintiff  and  the  defendant  were  the  payee  and  drawer 
of  three  bills  of  exchange,  drawn  upon  and  accepted  by  A,  who  at  the  time  was  in- 
debted to  the  plaintiff  and  the  defendant,  and  also  to  a  banking  company,  to  whom  the 
bills  were  delivered  as  a  security  for  the  debt  due  to  them.  The  bills  became  due  on 
the  4th  of  May,  1843,  and  in  1847,  the  bank  sued  the  plainUff  upon  the  bills,  and 
signed  judgment  in  December,  1850,  and  early  in  1851,  the  plaintiff  finally  settled 
that  action.  Held,  that  the  Statute  of  Limitations  was  a  bar  to  the  plaintiff's  recovery 
in  an  action  subsequently  brought  against  the  defendant  as  drawer  of  the  bills.  Webster 
V.  Kirk,  ix.  408. 

7.  On  blank  acceptance.  Where  a  bill  of  exchange  is  accepted  in  blank,  the  statute 
runs  from  the  time  the  bill  becomes  due  as  filled  up,  and  not  from  the  time  when  it 
would  have  become  due  if  completed  when  it  was  accepted  in  blank.  Montague  v. 
Perkins,  xxii.  516. 

8.  On  promissory  note  payable  Jive  years  after  date.  Where  a  promissory  note  was 
given  by  the  defendant  to  the  plaintiffs,  in  1840,  payable  five  years  after  date,  for  valne 
received,  it  was  held,  that  it  was  evidence  of  an  account  stated,  against  which  the  Stat* 
nte  of  Limitations  did  not  commence  runi^ing  until  the  maturity  of  the  note.  Fryer  t. 
Roe,  xxii.  440.  ' 

9.  Under  Church  Discipline  Act,  By  the  8  &  4  Vict  c.  86,  (the  Church  DiscipKne 
Act,)  every  suit  or  proceeding  shall  be  commenced  within  two  years  after  the  offence 
committed,  and  not  afterwards.     The  Bishop  of  Hereford  v.  Thompson,  xxiv.  610. 

10.  Bill  against  representatives  of  executors,  for  bad  investment  of  testator's  estate — 
Laches,  A  testator,  who  died  in  1796,  gave  his  personal  estate  to  his  widow Ifor  life, 
with  remainder  to  B.  B.  died  in  1826,  and  the  widow  in  1849.  The  plaintiffs  then 
filed  a  bill  against  the  representatives  of  the  executors,  to  make  them  liable  for  invest- 
ing in  5  per  cents,  instead  of  in  consols,  &c.  In  1887,  the  plaintiffs  had  notice  of  the 
state  of  the  investment  Held,  that  they  were  barred  by  laches  and  lapse  of  time. 
Browne  v.  Cross,  vii.  263. 

11.  Right  of  executor  to  pay  statute-run  debt  due  to  himself  Where  an  executor 
and  devisee,  subject  to  debts,  of  a  portion  of  an  estate,  pays  debts  with  all  the  proceeds 
of  the  sale,  without  retaining  payment  of  a  statute-run  debt  due  to  himself,  and  the 
rest  of  the  estate  is  ordered  to  be  sold  for  the  discharge  of  debts  still  due,  the  deWsee 
of  such  last-mentioned  part  may  set  up  the  statute  against  the  claim  of  the  executor. 
But  the  executor  had  a  right  to  pay  himself  with  a  part  of  the  proceeds  of  the  first  sale. 
Dring  v.  Greetham,  xxiii.  224. 
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13.  DM  for  penaltif  vnder  a  hy-law.  An  action  of  debt  for  «  penaltj- due  under  S 
bf-Uw  node  by  Tirtue  of  a  charter  is  "  an  action  of  debt  grounded  upon  a  coatTMt 
iritbout  specialty,"  aud  is  barred  by  !1  Jac.  I.  c.  16,  s.  S,  if  not  commenced  mthjn  BJx 
jean  after  the  penalty  becomes  due.  The  Matter,  Warden,  AaUlants,  ^c.  of  Co. 
of  Tobaeca-pipt  Makers  t.  Loder,  ri.  S09. 

II.  Selitff.  In  cases  under  stsL  21  Jac.  I.  c.  IS,  fl.  3,  the  Statute  of  LimitatioDi  it 
not  a  bar  to  a  set-off,  unless  the  six  years  have  expired  before  the  action  is  brought, 
nerefore,  wliere,  to  a  plea  of  set-off,  plaintiff  replied  that  the  cause  of  set-off  did  not 
accrue  within  six  years  of  the  commencement  of  the  suit  or  the  pleading  of  the  plea, 
ttie  replication  was  held  bad  on  special  demurrer.     Walker  t.  Ckmente,  ix.  332. 

14.  Breaekee  of  annuity  bond — Each  breach  a  cauie  of  action.  Declaration  on  an 
annnity  liond,  dated  the  9th  of  June,  1SS8.  Plea,  the  Statute  of  Limitations.  On  the 
trial  it  waa  proved  that  the  defendant  bad  become  a  bankrupt  in  1836 ;  that  the  de- 
fendant had,  down  to  1S4S,  paid  the  half-yearly  inatalmenta  of  the  annuity,  but  on  no 
occawNi  until  after  the  days  of  payment  staled  tu  the  condition.  Held,  that  a  new 
cmiiae  of  action  aroM  with  each  lucccssiro  breach  of  the  condition,  and  that  by  proof  at 
ibe  trial  of  breaches  committed  within  twenty  years,  the  pluntiff  was  entitled  to  the 
Tetdict  upon  the  issue  raised  by  the  plea  of  the  Statute  of  Limitations.  Amott  t. 
fioftfcn,  xvi.  143. 

15.  RiglU  of  eontribalion.  There  is  no  right  of  contribndon  between  defendanta 
who  have  protected  themselves  against  a  demand  by  setting  up  the  statute,  and  other 
defendants  who  might  equally  have  set  up  the  statute,  but  who,  having  neglected  M 
to  do,  are  found  by  the  decree  to  be  liable  to  the  plaintiffs.  Fordham  v.  Wallls,  xrii. 
182. 

IS.  Am  to  merchants'  accounts,  see  Smilh  v.  Winter,  x.  90ft. 

II.  Seat  Acliont ;  Parchate-JUoneif  of  Seal  EitaU. 

1.  TiiK  3  &  4  Will.  lY.  c.  27,  limi^ng  the  period  within  which  an  action  may  be 
brought  "to  recorer  any  land  or  rent,"  does  not  apply  to  an  action  on  a  covenant  to 
pay  a  rent  charged  upon  land.     Manning  v.  Phelps,  xxviii.  619. 

S.  If  a  tenant  in  tail  has  been  out  of  possession  of  land  for  more  than  twenty  years, 
he  and  his  heirs  am  barred  from  recovery  of  the  posscsmon.  Aiatin  v.  LUtatUgn, 
xxir.  418. 

3.  Writoffonnedon.  Tenant  in  t^l  in  lT98madcafeoSmentofthelBnds  entailed, 
and  received  none  of  the  profits  of  the  lands  up  to  his  death  in  1S31.  Held,  that  his 
IMne  in  tul  was  entitled  to  hb  writ  <^  formedon  within  twenty  years  of  the  death  of 
the  tenant  in  tail.     Cannon  r.  Himinglon,  x.  477. 

4.  Action  to  reeoi^er  mortgaged  land.  By  the  7  Will.  IT.  and  1  Ttct  c.  28,  it  is 
lawAil  for  any  person,  claiming  under  a  mortgage  of  land,  to  briag  an  action  to 
recover  roch  land  within  twenty  years  next  after  the  last  payment  of  any  part  ot 
the  prindpal  money  or  interest  secured  by  such  mortgs^.  Doe  d.  Palmer  v.  Ei/re, 
▼iS55. 

5.  Eneroaehment  bg  tenant  and  occupation  more  than  twrenty  years.  Where  a  tenant, 
without  the  consent  of  the  landlord,  incloses  a  piece  of  land  adjcnuing  the  leased  prem- 
ises, and  holds  the  same  for  twenty  years  without  payment  of  rent,  or  acknowledgment 
ef  title,  the  land  thus  occupied  cannot  be  considered  a  part  of  the  demised  premises  so 
M  to  prevent  the  operation  of  the  Statute  of  Limitadons.  Doe  d.  Badtley  v.  Mauty, 
TiHl. 

•.  Rig\tt  of  tenant  by  curtesy  waived.  Where  a  parent  held  poseessioa  of  an  estate 
M  traatee  fbr  his  dauj^ter  for  more  than  twenty  yean,  and  treated  the  estate  as  hers, 
Im  WW  held  to  have  waived  all  rights  which  he  might  have  had  as  tenant  by  curte^ ; 
la  tUf  case  he  was  cognizant  of  his  rights.     Stone  v.  Godfrey,  xxvii.  318. 

T.  CSsM  by  adverte  potteuion.  To  establish  a  cUm  by  advene  posMvion,  under 
XHO.  txr.  Dia.  SS 
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the  Statute  of  Limitations,  there  must  be  an  uninterrupted  adverse  possession  for 
twenty  years  by  one  party,  or  by  successive  parties  claiming  in  the  same  right  What 
is  not  such  possession.  l>ixon  v.  Gayferty  xxiii.  149.  See  also  Scoti  v.  Scott, 
zxvii.  5. 

8.  Right  of  parish  officers  to  enter  toithin  twenty^ne  years.  The  plaintiff,  a  parish 
pauper,  was  put  into  possession  of  a  cottage  by  parish  officers  at  Whitsuntide,  1818, 
and  continued  in  possession  without  paying  rent  until  July,  1839,  when  the  parish  offi- 
cers took  proceedings  to  obtain  possession,  and  turned  the  plaintiff  and  his  family  out 
of  the  cottage,  and  removed  nearly  the  whole  of  his  goods.  On  the  same  day  the 
plaintiff  resumed  possession,  and  continued  in  possession  until  the  24th  of  July,  1852, 
when  the  parish  officers  entered  the  cottage,  and  upon  the  plaintiff's  refusal  to  deliver 
it  up,  destroyed  it.  On  an  action  of  trespass  brought  by  the  plaintiff  against  ^e  parish 
officers,  it  was  held^  that  there  was  an  actual  determination  of  the  tenancy  in  July, 
1839 ;  and  that  when  the  plaintiff  afterwards  resumed  possession,  a  new  right  to  make 
entry  within  twenty-one  years  from  that  time,  accrued  to  the  parish  officers  under 
8  &  4  Will.  lY.  c.  27,  in  exercise  of  which,  it  was  to  be  supposed,  they  entered  in 
1852,  and  therefore  that  the  action  of  trespass  could  not  be  maintained.  Randall  v. 
Steoens,  xxii.  192. 

9.  Bar  of  quijtrent.  Certain  freehold  land  was  liable  to  heriot  and  quitrent  service 
down  to  1824,  when,  on  the  death  of  the  tenant  for  life,  no  heriot  was  seized,  nor  quit- 
rent  demanded.  The  present  lord  of  the  manor  came  into  possession  in  1826,  and  the 
first  heriot  and  quitrent  became  due  in  1847,  when  the  lord  seized  a  heriot  only. 
Held,  that  though  the  quitrent  was  probably  barred  by  lapse  of  time,  yet  the  heriot 
was  not  thus  barred.     Chichester  v.  Hall,  vi.  340. 

10.  What  trusts  are  within  the  statute — Bill  filed  sixty^wo  years  after  transaction  on 
which  it  was  founded.  A  renewable  leasehold  for  lives  was  vested  in  A,  in  trust  for  B 
for  life,  with  remainders,  in  the  events  that  happened,  to  C  and  his  heirs.  Aflerwards, 
on  the  marriage  of  B,  a  settiement  was  made  (on  the  construction  of  which  it  was 
doubtful  whether  the  leasehold  passed)  on  B  for  life,  remainder  to  the  sons  of  that 
marriage  in  tail ;  under  which  D  would  be  entitied.  The  lease  being  still  subsisting  in 
A,  B  took  a  renewal  in  his  own  name,  without  noticing  the  trust ;  and  afler  the  death 
of  B,  D  entered  and  took  a  renewal  in  his  own  name,  and  the  property  continued  to 
be  enjoyed  by  him,  and- those  cluming  under  him,  for  a  time  much  beyond  the  period 
of  limitation,  and  more  than  twenty  years  before  the  commencement  of  a  suit  by  those 
claiming  under  C.  D,  on  his  marriage,  assigned  the  leasehold  to  the  trustees  of  his 
marriage  settlement,  and  they  were  enjoyed  accordingly  until  the  filing  of  the  bill. 
The  transactions  relating  to  the  deed,  on  the  construction  of  which  the  doubts  arose, 
took  place  sixty-two  years  before  the  filing  of  the  bill,  which  was  not  filed  till  after  aU 
the  persons  who  could  have  explained  those  transactions  were  dead ;  there  was  much 
ground  for  believing  that  the  parties  had  intended  the  deed  to  include  the  leaseholds. 
Held,  first,  that  assuming  the  possession  of  D,  and  those  claiming  under  him,  to  have 
been  originally  wrongful,  he  and  they  were  not  express  trustees  within  the  25th  section 
of  the  Statute  of  Limitations,  and  might  set  up  the  statute  as  a  bar.  Secondly,  that 
even  if  there  had  been  an  express  trust,  those  claiming  under  the  settiement  by  D, 
could,  as  purchasers,  set  up  the  statute.    Petre  v.  Petre,  xxi.  241. 

11.  Equitable  right — Property  in  possession  of  receiver.  Where  the  right  is  equita- 
ble, and  the  court  is  itself  in  possession  of  the  property  by  its  receiver,  the  court  is  noi 
precluded  by  the  Statute  of  Limitations,  in  a  suit  instituted  afler  the  lapse  of  twen^ 
years,  by  a  purchaser  from  a  party  having  no  rightful  claim,  and  not  having  acquired 
adverse  right,  from  determining  who  is  the  party  rightfully  entitied,  although  that 
party  would  have  been  precluded  by  the  statute  from  instituting  any  suit  And  held, 
that  in  such  a  case  no  costs  ought  to  be  given  on  either  side.  Dixon  v.  Gay/ere, 
xxiii.  149. 

12.  Whether  the  produce  of  real  estate  directed  to  be  sold  is  a  <*  sum  chai*ged  npoa 
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or  payable  oat  of  laud"  irilimt  the  meaiung  of  the  40th  lection  of  the  Statute  of  Hia- 
htiioiu,  S  &  4  Wai.  IV.  c  il—quare.     Pauiieg  t.  Barnes,  tL  66. 

U.  Qaim/or  ihare  of  purchate'montg  filed  more  than  thirty  yeart  after  taU.  A  tes- 
tator hanog  deviwd  hu  real  estate  to  A  and  B  on  the  usual  trustfl,  for  Bale,  directed 
that  a  port  of  the  porchase-mooeys  be  paid  to  A.  More  than  thirty  years  after  the 
testator'a  death,  D,  the  admiuigtrator  of  A,  filed  a  claim  aguntt  C,  the  executor  of  B, 
fir  A'*  share  of  the  purcbase-moneya.  The  claim  was  dismissed,  with  coats,  but  widi- 
eut  prejudice  to  a  suit.    lb. 

ni.  Amendmenl  and  Renewal  of  Writ,  to  tave  the  Slatvie. 

1.  Adding  pariiet.  The  court  may  allow  the  writ  and  other  proceedings  to  be 
imended,  by  adding  iho  names  of  other  plaintiffs,  necessary  parties,  when  the  Statute 
of  limitationa  would  be  a  bar  to  a  fresh  action.     Qime  v.  Malini,  »i.  5G8. 

2.  Indonement  on  pluria  tcril  of  ttimmons  may  be  amended  to  tave  tiatute.  The 
Goort  has  power,  under  sect  2!2  of  the  CommoD-iaw  Procedure  Act,  1652,  to  amend 
tbe  indorsement  upon  a  plurics  writ  of  summons,  issued  more  than  five  months  before 
die  !4th  erf  October,  1852,  by  altering  the  date  of  the  first  writ  to  its  true  date,  in 
Otder  to  save  the  Statute  of  Limitations.  But  the  court  refused  to  make  a  sioular 
imendment  in  the  copy  of  the  pinries  writ  served  upon  the  defendant.  ComUh  r. 
Sockmg,  xxi.  255. 

8.  Removal  of  writ  of  lummoM  to  tare  ttatule — Writ  in  force  for  tix  monlln  by 
ttalule.  By  15  &  16  Vict  c.  76,  s.  ll^a  writ  of  summons  is  of  force  for  six  months 
from  the  date,  and  it  may  be  renewed  at  any  time  before  its  expiration  for  six  months 
from  the  date  of  such  renewal.  Under  this  act  a  writ  of  summons  was  issued,  dated 
the  7th  of  November,  I6S3,  with  a  view  to  save  the  Statute  of  Limitatiooa.  It  was 
renewed  on  the  (itb  of  May,  1854.  On  the  6th  of  November  following,  the  plaintiff 
^ifJied  to  the  officer  of  the  court  to  renew  the  writ  again;  but  the  latter  refused, 
considering  it  too  laic,  and  that  the  ax.  months  had  expired.  The  court,  without  de- 
ddiug  that'thc  renewal  would  be  valid,  directed  that  the  writ  should  be  renewed  as 
t£  the  6th  of  November,  nunc  prg  tunc,  as  the  dales  would  appear  on  the  reoord. 
Anonymovi,  xxviii.  Hi. 

4.  Alia*  vrii  itiueil  lo  tare  atatitte.  An  original  writ  of  summons  expired  on  the 
8th  of  October  before  the  Common-law  Procedure  Act  came  into  operation.  In  order 
to  snve  the  Statute  of  Limitations  the  court  directed  an  aliai  writ  to  issue  under  the 
Uniformity  of  Process  Act,  which  repeals  the  2  Will.  IV.  c.  39,  so  far  as  relates  to  ihe 
duration  of  writs,  "  except  so  far  as  may  be  necessary  for  supporting  any  writs  that 
have  been  issued  before  the  commencement  of  this  act,  and  any  proceedings  taken  or 
to  be  taken  thereon."     Gapp  v.  ItMnton,  xiv.  253. 

lY.  I^eading  and  Evidence. 

1.  Al  the  hearing  of  a  claim,  a  defendant  is  at  liberty  to  avail  himself  of  the  bene- 
fit of  the  Statute  of  Limitationa  without  pleading  it.     Sneed  v.  Sneed,  vii.  141. 

2.  Action  for  caltt.  la  an  action  for  calls,  a  plea  that  the  action  is  on  contracts 
without  specialty,  and  that  the  causes  of  action  have  not  accrued  within  six  years,  is 
bad,  the  action  being  founded  on  a  statute.  The  Cork  and  Bandon  Railway  Co,  v. 
thode,  xxiv.  249. 

a.  Repllealion  of  fraud.  To  a  plea  of  the  Statute  o(  Limitations,  that  the  cause  erf 
■efion  did  not  accrue  within  ax  years  before  the  suit,  it  is  no  answer  that,  in  con- 
e  of  the  fraud  of  the  defendant,  the  plaintiff  was  prevented  from  discovering 
xtiaa  before  that  time,  and  that  he  conimenced  his  action  within  ut 
jewi  after  he  discovered  it  The  Imperial  Ga»  Light  Co.  t.  The  London  Gat  Co. 
XnL4U. 
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4.  Replication  ikat  ftul  wa»  eammeneed  within  fix  years  after  defendant  $  return,  A 
replication  under  the  4  Ann.  c.  16,  8. 19,  to  a  plea  of  the  Statute  of  Tiimiftiong,  need 
not  allef^  that  the  defendant  has  returned  fVom  beyond  seas,  or  that  the  snit  was  ooiih 
mcnced  within  six  years  next  after  his  first  return  from  beyond  seas  since  the  ae-^ 
cming  of  the  cause  of  action.    Forhee  v.  Smithy  xxx.  600. 

6.  Writ  served  after  six  years  must  have  indorsement  required  by  statute — Roil  noi 
sufficient  evidence.  Upon  a  replication  to  a  plea  of  die  Statute  of  Limitations,  stating 
that  the  cause  of  action  did  accrue  within  six  years  next  before  the  commencement 
of  the  suit,  in  order  to  prove  that  issue  for  the  plaintiff  where  the  writ  actually  served 
has  been  issued  subsequently  to  the  expiration  of  the  six  years,  it  must  be  shown  that 
the  writ  served  had  upon  it  at  the  time  of  service  the  indorsement  required  by  the 
S  Will.  IV.  c.  89,  s.  10.  The  above  requirement  is  not  satisfied  by  the  mere  pro- 
duction of  the  writ  at  the  trial  containing  the  proper  indorsement.  Nor  is  the  roll 
containing  an  entry  of  the  several  ^^ts,  and  stating  with  reference  to  the  writ  serred 
that  **  such  writ  contains  the  indorsement,"  evidence  that  it  contained  the  indone- 
ment  when  it  was  served.    Pritchard  v.  Bagskawe^  v,  371. 

6.  Evidence  of  payment  of  interest  to  take  case  out  of  statute.  To  a  dedaiation  on 
a  promissory  note  for  850/.,  with  interest,  the  defendant  pleaded  the  Statute  of  Limita- 
tions. At  the  trial,  the  only  evidence  given  by  the  plaintiff  in  support  of  this  israe 
was  the  following  unsigned  entry  in  a  book  of  the  defendant,  and  in  her  handwriting : 
'<  1848.  Clcave's  int  on  350/.— 17/.  10s."  Held  sufficient  evidence  of  payment  of 
interest  to  the  plaintiff  to  take  the  case  out  of  the  Statute  of  T^imitations,  CEiotw  v. 
Janes^  iv.  514. 

V.  Matters  in  Avoidance  of  the  Statute. 

(a.)  Part  Payment  and  Payment  of  Interest, 

1.  Payment  of  interest  on  a  promissory  note  payable  on  demand,  is  a  so^i^nt  ac- 
knowledgment to  bar  the  Statute  of  Limitations,  although  no  previous  demand  had 
been  made.    Bradjield  v.  Tupper^  vii.  541. 

2.  Part  payment  by  bill  of  exchange.  Where  a  bill  of  exchange  is  delivered  by  a 
debtor  to  his  creditor,  in  payment  on  account  of  a  larger  sum  then  due,  under  such 
circumstances  as  to  raise  the  implication  of  a  promise  to  pay  the  remiunder,  it  amoonts 
to  a  payment  within  the  meaning  of  the  exception  in  the  9  Gea  IV.  c  14,  s.  1,  and 
answers  the  Statute  of  Limitations,  as  from  the  time  of  such  delivery,  whether  the 
bill  be  subsequently  honored  or  not     Tumey  v.  Dodwell,  xxiv.  92. 

3.  Payment  by  ufife.  The  payment  by  a  wife,  without  the  knowledge  of  her  hna* 
band,  of  the  interest  on  a  note  given  by  her  dum  sola  will  not  avoid  the  Statute  of 
Limitations.    Neve  v.  Hollands^  xii.  898. 

4.  Calculation  of  interest  not  part  payment.  The  mere  calculation  of  the  interest 
on  a  note  with  the  view  of  surrendering  the  whole  as  a  gift  to  the  debtor  by  the 
creditor,  is  no  ^^  part  payment "  such  as  to  prevent  the  operation  of  the  Statute  of  Lim- 
itations.    Foster  v.  Dawber,  vL  496. 

5.  Joint  and  several  note,  partial  payment  on,  by  assignee  of  one  maker,  A  partial 
payment  by  the  assignee  of  an  insolvent,  who  was  one  of  three  makers  of  a  joint  and 
several  promissory  note,  is  not  sufficient  to  prevent  the  operation  of  the  Statute  of 
Limitations  as  to  the  other  makers.    Daoies  v.  Edtoards,  vi.  520. 

6.  Payment  of  interest  by  surviving  partners  does  not  prevent  statute  running  against 
estate  of  deceased.  If  interest  on  deposits  be  received  fVom  the  surviving  partners  of 
a  banking  house,  as  a  firm,  for  a  period  of  ax  years  after  the  death  of  one,  no  agency 
can  be  implied  so  as  to  hinder  the  operation  of  the  Statute  of  Limitations  as  regards 
tiie  estate  of  the  deceased.    Broum  v.  Gordon,  xv.  340. 

7.  Maintenance  of  a  child  equivalent  to  money  payment.  In  January,  1833,  A  gave 
B,  then  a  feme  sole,  his  note  for  246/.    B,  afler  having  received  part  of  the  amonnti 
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died  in  1 834,  leaving  her  husband,  the  plaintiff,  surviving,  and  one  child.  The  plain- 
tiff did  not  then  take  out  letters  of  administration,  but  arranged  with  A  that  the  inter- 
est on  the  note  should  go  towards  the  maintenance  of  B's  child,  then  under  the  care 
of  A.  In  September,  1839,  A  and  the  plaintiff  settled  their  accounts,  and  A  indorsed 
on  the  note  a  memorandum  that  all  the  interest  was  paid  up  to  that  date,  but  no  money 
passed.  The  child  continued  under  the  care  of  A  until  1848,  when  he  died.  In 
1853,  the  plaintiff  took  out  letters  of  administration  and  brought  an  action,  as  ad- 
ministrator, against  A,  to  recover  the  amount  of  the  note,  alleging  a  promise  by  A  to 
himself  as  administrator  after  the  death  of  B.  Held^  per  Alderson,  B.,  Piatt,  B.,  and 
Martin,  R,  {duhUante^  Parke,  B.,)  that  there  was  a  payment  of  interest  sufficient  to 
take  the  case  out  of  the  Statute  of  Limitations,  the  maintenance  of  the  child  being 
treated  by  the  parties  as  a  money  payment  equivalent  ta  the  interest  Bodger  v. 
Arch,  xxviii.  464. 

8.  Beeital  in  mortgage  of  interest  paid.  A  mortgagor  assigned  the  equity  of  re- 
demption by  a  deed,  which  contmned  a  recital  that  all  the  interest  had  been  paid  upon 
the  mortgage  up  to  a  period  within  twenty  years  of  the  commencement  of  the  action, 
and  a  coyenant  by  the  assignee  to  pay  the  principal  and  future  interest  to  the  mort- 
gagee, and  to  indemnify  the  mortgagor  in  case  of  de&ult  The  mortgagee  was  no 
party  to  the  deed,  but  continued  to  receive  the  interest  upon  the  mortgage  from  the 
aaiignee  of  the  equity  of  redemption.  Held,  in  an  action  by  the  mortgagee  against 
the  mortgagor  on  the  covenant,  that  the  recital  in  the  deed  was  evidence  of  an  ac- 
knowledgment by  part  payment  of  interest  within  twenty  years.  Heldj  also,  that 
payment  of  the  interest  by  the  assignee  of  the  equity  of  redemption,  was  a  sufficient 
acknowledgment  to  take  the  case  out  of  the  statute  as  against  the  mortgagor.  Quaere, 
whether  the  recital  in  the  deed  was  an  acknowledgment  in  writing  of  the  debt  being 
due  to  take  the  case  out  of  the  statute,  it  not  being  made  to  the  person  entitled  thereto. 
Forsyth  t.  Bristotce,  xx.  484. 

f.  Appropriation  of  payment  made  generally  must  be  to  debt  not  barred.  Where 
there  is  a  pa^inent  of  a  smaller  sum  on  account  of  a  larger,  that  payment  takes  the 
case  out  of  tiie  statute  as  to  all  sums  of  money  not  barred  by  the  statute  at  the  time 
of  the  payment,  but  it  can  have  no  effect  in  reviving  a  debt  then  barred  by  the 
statute  if  the  payment  can  be  attributed  to  any  sum  not  then  barred  by  the  statute. 
Nash  T.  Hodgson,  xxxi.  555. 

10.  Creditor's  suit  against  executors — Statute  set  up  by  part  of  defendants — Part 
payments,  G.  S.,  by  his  will,  dated  in  1837,  devised  a  particular  estate,  for  providing 
for  the  payment  of  his  debts,  to  his  trustees,  who  were  also  his  executors,  and  bene- 
fidally  interested  under  other  parts  of  his  will.  G.  S.  died  in  February,  1843.  In 
August,  1849,  a  creditor's  suit  was  instituted  by  F.,  claiming  as  personal  representative 
of  the  payee  of  a  joint  and  several  promissory  note  made  by  the  testator  and  another 
person,  and  dated  1826 ;  and  payments  were  proved  to  have  been  made,  on  account 
of  interest  due  on  such  promissory  note,  on  several  different  occasions  in  1843,  1846, 
and  1847,  by  T.  and  Co.,  *^  as  the  agents  and  on  behalf  of  the  executors,  the  defendants." 
One  of  the  executors  of  the  testator  had  become  bankrupt ;  the  other  two  were  stated 
to  be  now  insolvent.  The  estate  devised  for  pa\*ment  of  debts  had  not  been  sold  with 
proper  expedition ;  and  though  debts  of  the  testator  remained  unsatisfied,  considerable 
nuns  were  alleged  to  have  been  paid  on  account  of  the  legacies.  The  present  bill 
looght  to  fix  the  executors  for  wilful  de&ult  and  breach  of  trust,  and  to  get  back  the 
amounts  paid  to  the  legatees.  All  the  defendants,  except  the  executors  and  one  other 
defendant,  set  up  the  Statute  of  Limitations.  Held,  first,  that  the  executors,  who  had 
not  set  it  up,  were  bound  in  their  beneficial,  as  well  as  representative  capacities,  by  the 
part  payments  on  account  proved  to  have  been  made.  Secondly,  that  the  other  de- 
fendant, who  had  ngt  set  up  the  statute,  was  also  bound  by  the  implied  admission  by 
the  executors.  Thirdly,  ^t  it  was  open  to  the  other  defendants,  (except  the  readuary 
hptees,)  to  avail  themselTea  of  the  statute ;  and  that  thoee  who  had  set  it  up  were 

83* 
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accordingly  entitled  to  have  the  bill  dismissed  as  against  them,  but  without  costs. 
Fourthly,  that  as  to  the  residuary  legatees,  the  payments  to  them,  while  there  were 
debts  outstanding,  being  a  breach  of  trust,  they  could  not  set  up  the  statute,  but  must 
refund  the  sums  received.    Fordham  y.  Wallisy  xvii.  182. 

(b.)  Acknowledgment  of  Debt, 

1.  Verbal  and  written.  An  acknowledgment  of  payment,  in  writing,  although  un* 
signed,  is  sufficient  to  take  a  debt  out  of  the  Statute  of  Limitations.  Semble^  a  verbal 
acknowledgment  of  payment  would  also  be  sufficient     Cleave  v.  Jones,  iv.  514. 

2.  Written^  by  ir\fant.  An  acknowledgment  in  writing  given  by  an  infant,  of  a  debt 
due  for  necessaries,  is  effective  for  the  purpose  of  taking  the  debt  out  of  the  operar 
tion  of  the  Statute  of  Limitations.     Williams  v.  Smithj  zxviiL  276. 

3.  Insufficient,  under  stat,  9  Geo.  IV.  c.  14.  The  following  letter  was  yanUen  by 
the  defendant  to  the  plaintiff,  in  respect  of  a  debt  more  than  six  years  due :  "  I  am 
much  surprised  at  receiving  a  letter  from  H.  K.,  this  morning,  for  the  recovery  of 
your  debt  I  must  candidly  tell  you,  once  for  all,  I  never  shall  be  able  to  pay  yoa 
in  cash,  but  you  may  have  any  of  the  goods  we  have  at  l^e  Pantechnicon,  by  pajring  the 
expenses  incurred  thereon,  without  which  they  cannot  be  taken  out,  as  before  agreed 
when  Mr.  F.  was  in  town."  Held,  not  sufficient,  under  stat  9  Geo.  IV.  c.  14,  to  take 
the  case  out  of  the  Statute  of  Limitations.     Caideyr,  Fumell,  vi.  897. 

4.  Acknowledgment  by  devisees  in  trust  for  payment  of  debts.  Where  B  purchased 
certain  real  estate  of  A,  who  became  bankrupt,  the  purchase-money  not  being  paid, 
and  twenty-three  years  afler,  the  attorney  for  trustees  (appointed  under  the  will  of  B, 
deceased,  to  hold  his  property  in  trust  for  the  payment  of  his  debts,  and  then  upoo 
trust  for  his  children)  gave  notice  to  the  assignees  of  A.  that  payment-money,  interest, 
and  rent  were  ready  to  be  paid  to  complete  the  agreement ;  and  ten  years  after  said 
notice,  said  assignees  filed  a  bill  against  said  trustees  and  the  parties  beneficially 
interested  under  the  will  of  B,  and  against  C,  a  sub-purchaser  and  others,  praying  a 
declaration  that  the  plaintifis  had  a  lien  on  the  estate  for  the  unpaid  purchase-moneyi 
it  was  held,  that  the  notice  from  the  attorney  for  the  trustees  was  an  ackno^dedgment 
in  writing  within  the  meaning  of  the  40th  section  of  the  stat  8  &  4  Will.  IV.  c  27| 
that  a  person  by  whom  "  the  money  is  payable,"  means,  in  the  case  of  a  claim  by 
equitable  lien,  the  person  entitled  to  the  land  on  which  the  charge  is  sought  to  be 
fixed,  and  that  this  acknowledgment  being  by  devisees  in  trust  for  payment  of  debts 
was  good  as  against  the  cestui  que  trust  under  the  same  will.  There  being  no  proof  as 
against  the  cestui  que  trust  that  the  attorney  who  wrote  the  notice  was  in  &ct  the 
i^nt  of  the  devisees  in  trust,  the  court  granted  an  inquiry.  Toft  t.  StepJ^ensoOf 
ix.  80. 

6.  Two  debts — Acknowledgment  of  one  by  letters.  T.  owed  P.  and  Co.,  on  tiieir 
bankruptcy,  275^.  on  one  account,  and  a  larger  sum  on  another ;  to  secure  part  of  thi9 
latter,  he  had  given  a  mortgage.  The  official  assignee  of  P.  and  Ca,  wrote  to  demand 
payment  of  the  former  sum.  P.'s  answer  spoke  of  certain  arrangements  for  paying 
the  larger  sum,  and  concluded  by  expressing  the  hope  of  soon  transferring  the  nuMi* 
gage  so  as  to  clear  off  the  whole  standing  against  him.  Held,  that  the  letters  did  not 
contain  a  sufficient  acknowledgment  or  promise  to  take  the  case  as  to  the  debt  of  27^ 
out  of  the  Statute  of  Limitations.    Smith  v.  Thorn,  x.  891. 

6.  ^^  Which  sum  I  place  to  your  credit,**  An  acknowledgment  by  the  debtor  of  hii 
indebtedness,  with  the  words  ^*  which  sum  I  place  to  your  credit,"  &c.,  importa  a  soffit 
cient  promise  to  take  the  case  out  of  the  Statute  of  Limitations.  Evans  y.  Sunon, 
xxiv.  420. 

7.  Expression  of  hope  that  "  every  thing  will  be  arranged "  agreeably  to  erediUn's 
wishes.  Upon  an  application  for  payment  of  450/.  due  upon  two  bills  of  exchange, 
dated  the  25th  of  March,  1886,  upon  which  interest  had  been  paid  up  to  the  25th  of 
March,  1841,  a  letter  was  written  by  the  debtor  on  the  18th  of  January,  1846,  stadnf^ 
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**  I  hope  to  be  in  H.  very  soon,  when  I  trust  every  thing  will  be  arranged  with  Mrs. 
W.  agreeable  to  her  wiflhes."  Held^  a  promise  to  pay,  which  would  take  the  debt 
out  of  the  Statute  of  lamitations,  and  exceptions  to  the  Master's  report  allowing  the 
debt  were  overruled.    Edmonds  v.  Goater,  ix.  203. 

8.  Bill  to  redeem  property  which  had  been  more  than  twenty  years  in  possession 
of  mortgagee.  After  a  mortgagee  had  been  more  than  twenty  years  in  possession 
of  property  mortgaged,  die  mortgagor's  solicitor  wrote  a  letter  asking  when  the  mort- 
gagee would  see  him  on  the  mortgagor's  claims.  The  mortgagee  wrote  back  to  the 
solicitor :  **  I  do  not  see  the  use  of  a  meeting  unless  some  party  is  ready  to  pay  me 
off."  The  mortgagor  filed  a  bill  to  redeem.  Held,  affirming  a  decree  at  the  rolls, 
that  this  was  a  sufficient  acknowledgment  in  writing  of  the  title  of  the  mortgagor  to 
his  solicitor  acting  as  his  agent,  to  bring  the  case  within  the  28th  section  of  the 
Statute  oC  Limitations,  3  &  4  Will  IV.  c.  27.    Stansjield  v.  Hobson^  xix.  449. 

(c.)   Other  MaUers. 

1.  The  institution  of  a  suit  to*  establish  the  right  to  real  property,  (the  legal  estate, 
being  oatstanding,)  has  not  the  effect  to  stop  the  operation  of  the  Statute  of  Lamita- 
tkms.    Dizon  t.  Gayfere,  xxiii.  149. 

2.  If  a  trust  is  existing,  and  an  estate  is  to  be  administered  in  this  court,  a  claim 
against  that  estate  will  not  be  barred  by  the  Statote  of  Limitations,  especially 
if  litigation  in  other  courts  has  prevented  the  effectual  prosecution  of  the  claim 
Playfair  t.  Cooper,  xxiiL  829. 

S.  Covenant  not  to  sue,  A  covenant  not  to  sue  may  prevent  the  Statute  of  Limita- 
tkms  from  running  during  the  life  of  the  debtor.     C/Brien  y.  Osbom,  xiii.  420. 

4.  AUomt^s  bill  of  costs.  An  attorney  is  bound  to  carry  on  a  suit  to  its  termini^ 
tioD,  nnless  he  gives  a  notice  that  he  shall  discontinue  if  he  be  not  paid  or  supplied 
iridi  the  necessary  funds,  or  the  client  dies ;  and  the  Stotute  of  Limitations  does  not 
he^  to  ran  agunst  his  right  to  sue  for  his  bill  of  costs  until  the  happening  of  one 
of  thooe  events.     Whitehead  v.  Lord,  lA,  687. 

5.  Arrears  of  annuity — Subsisting  term,  A  testator,  by  his  will,  gave  to  the  plain- 
tiff certain  annuities,  and  devised  his  real  estate  to  trustees  upon  trust  for  securing 
the  same.  Some  of  the  annuities  had  fallen  into  arrear  for  eighteen  years  and 
vpwarda.  Held,  that  the  term  being  a  subsisting  term,  the  plaintiff  was  entitled  to 
lecover  the  entire  arrears.     Cox  v.  Dolman,  xvii.  429. 

6.  Cause  of  action  accruing  against  parties  abroad.  A  cause  of  action  on  simple 
contract  accrued  against  the  defendant  and  G.  jointly,  while  both  were  abroad.  G. 
liaving  died  abroad,  an  action  was  commenced  against  the  defendant  within  six  yean 
&om  G.'s  death,  but  more  than  six  years  from  the  defendant's  return  to  this  country. 
Bdi,  that  the  4  Ann.  c.  16,  s.  19,  saved  the  action  from  being  barred  by  the  Statute 
of  Tinritarions,  21  Jac.  L  c.  16.  Qucere,  whether  the  appKcation  of  the  21  Jac.  L 
c  16,  to  lach  a  case,  is  not  excluded  altogether  by  the  4  Ann.  c  16,  s.  19.  Townes  y. 
Mead,  xxix.  271. 

7.  Marshalling,  to  give  longer  period  of  limitation.  The  doctrine  of  marshalling 
ooght  not  to  be  resorted  to  merely  for  the  sake  of  giving  to  a  simple  contract  creditor 
a  longer  period  of  limitation.    Fordham  v.  Wallis,  xvii.  182. 

8.  Proceedings  in  lunacy.  A  petition  in  lunacy,  after  the  death  of  the  lunatic,  by 
Us  committee,  and  a  reference  to  the  Master  thereon,  followed  by  a  report,  finding 
that  a  sum  of  money  had  been  expended  by  the  committee  in  the  maintenance  of  the 
kmatic,  is  not  a  proceeding  which  will  take  the  claim  of  the  committee  out  of  the 
Statute  of  Limitations,  as  against  the  heir  at  law  of  the  lunatic,  who  was  not  a  party 
to  the  application.     Wilkinson  v.  WHkinson,  xiL  191. 

9.  Creditor's  bill — Reference  as  to  incumbrances — C7<itiii  by  incumbrancer  not  a 
parly.  On  a  bill  to  enforce  a  chai^  acquired  by  a  judgment  creditor  on  the  estate 
if  ^  debtor,  a  xeceiyer  was  appointed,  and,  at  ih<^  hearing,  a  reference  as  to  incnm* 
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"ances  on  the  estate  was  directed.    A  state  of  facts  and  cUum  carried  in  before  the 

faster  under  such  inquiry  by  an  incumbrancer,  not  a  party  to  the  suit,  was  held  to 

ake  the  charge  as  to  the  interest  out  of  the  Statute  of  Limitations,  3  &  4  WilL  IV 

:.  27,  s.  42;  and  the  incumbrancer  was  held  to  be  entitled  to  arrears  of  interest  fot 

six  years  antecedent  to  the  time  of  such  claim.     Greenway  v.  Bromfield,  xii.  189. 

10.  Where  the  last  day  upon  which  an  act  must  be  done  to  take  a  case  out  of  the 
Statute  of  Limitations,  falls  on  Sunday,  to  preserve  the  plaintifTs  right  of  action,  the 
act  should  be  done  on  or  before  the  previous  Saturday.  Per  Crompton,  J.  Anonym 
mous,  xxviii.  224. 

LIS  PENDENS. 

1.  Decree  in  India — Bill  afterwards  filed  in  England,  Where  a  bill  was  taken  pro 
confesso  in  a  court  in  India,  but  the  decree  could  not  be  enforced  on  account  of  the 
defendants  having  returned  to  England,  and  a  bill  was  filed  afterwards  in  Enghmd, 
stating  these  facts  and  praying  relief,  it  was  held^  that  the  pendency  of  the  suit  in 
India,  which  was  pleaded  by  the  defendant,  was  no  bar  to  the  English  suit,  the  former 
decree  not  being  final.  SembUy  that  the  proper  course  is,  where  there  is  a  final 
decree  it  a  foveign  court  for  the  same  matters,  to  apply  to  stay  proceedings  in  the 
English  suit     Ostell  v.  Lepage,  x.  250. 

2.  In  admiralty — Proceedings  in  personam  and  in  rem.  In  the  case  of  a  Scotcb 
steamer  which  ran  down  an  English  vessel  in  the  Humber,  arrested  under  process  of 
the  high  court  of  admiralty  in  England,  and  an  action  for  damage  commenced  in  that 
court,  while  an  action  for  the  same  cause  was  still  pending  in  Scotland;  on  the 
owner  of  the  steamer  pleading  " lis  alibi  pendens"  it  was  held, by  the  judicial  com- 
mittee that  the  plea  of  lis  alibi  pendens  was  bad,  as  the  suit  in  Scotland  was  in  the 
first  instance  in  personam,  the  proceedings  being  commenced  by  process  against  the 
persons  of  the  owners  of  the  vessel,  (the  defendants,)  and  the  arrest  of  the  steamer 
only  collateral  to  secure  the  debt,  while  the  proceedings  in  the  admiralty  court  in 
England  were,  in  the  first  instance,  in  rem,  against  the  vessel,  and,  therefore,  the 
two  suits  being  in  their  nature  different,  the  pendency  of  one  suit  could  not  be 
pleaded  in  suspension  of  the  other.    Harmer  y.  Bell,  xxii.  62. 

8.  Right  to  abandon  suit.  Collision  in  December,  1848,  and  a  warrant  of  arrest 
issued  in  the  same  month,  but  never  served,  as  the  ship  was  removed  out  of  the 
jurisdiction  and  taken  to  Scotland.  In  January,  1849,  an  action  was  entered,  and 
the  ship  arrested  at  the  suit  of  the  same  parties,  in  Scotland,  and  released  on  baiL 
In  August,  the  ship  was  found  within  the  jurisdiction  of  the  court  of  admiralty,  and 
arrested  under  a  fresh  warrant.  Measures  were  then  taken  by  the  plaintiffs  to  aban- 
don the  action  in  Scotland,  &c. ;  and  that  action,  after  opposition  on  behalf  of  the 
owner  of  the  ship  proceeded  against,  was  finally  dismissed  in  December.  The  ship 
was  sold  in  June,  1849,  to  her  present  owner.  Held,  that  the  plaintiffs  had  a  right 
to  abandon  the  suit  in  Scotland,  and  that  the  plea  of  lis  alibi  pendens  could  not  be 
maintained.     The  Bold  Buccleugh,  u.  536. 
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I.  Stquitiiion  of  iMnaey, 

1.  Leave  to  attend  tnquitition.  An  application  \ry  persona  interested  under  a  set- 
tlement executed  ten  years  back  by  an  alleged  lunatic,  for  leave  to  attend  by  coun* 
kI  at  the  inquisition,  allowed ;  the  object  of  the  commission  being  to  carry  the  iDoacy 
back  over  a  period  of  thirty-five  yearfi.     Ex  parte  Richard),  xi,  230. 

2.  Traverse  of  inquisilion.  Jt  is  a  matter  of  right  that  a  person  found  lunatic  under 
an  inquisition  shall,  if  desirous,  have  a  traverse  of  the  inqoisition.  The  Lord  Chan- 
cellor has  neverthclesa,  a  discrcdon  to  exercise  upon  the  appllca^on  for  the  writ 
being  made  to  him,  as  to  whether  the  writ  ought  to  issue  in  the  p&rticular  case.  But 
the  court  will  not,  in  cxercisiog'this  discretion,  enter  into  the  qnestion  of  whether  tho 
lunacy  was  or  wa«,  not  proved  before  the  jury,  but  merely  ascertain,  by  a  pet«onal 
exanunation  of  the  lunatic,  whether  he  is  capable  of  ToUtion  in  the  matter,  and 
whether  he  really  desires  the  traverse.     In  re  Cummiag,  xi.  202. 

8-  Semite,  if  the  court,  upon  the  examination  of  the  lunatic,  entertiuus  a  doubt  as 
to  the  existence  of  a  desire,  on  the  part  of  the  lunadc,  to  traverse,  the  court  will  look 
to  other  matters  in  forming  its  determination.  Quart,  whether  it  is  necessary  for  a 
lunatic,  found  so  by  inquisitioD,  who  is  desirous  of  travernng  the  inquisition,  to  come 
by  petition  to  the  Chancellor,  under  the  6  Geo.  IV.  c.  SS,  or  whether  he  may  go 
£rect  to  the  petty^bag  office  and  lodge  his  traverse  7     lb. 

4.  A  person  found  luoatic  by  inquisition  may-trsverso  as  a  matter  of  right  Ex 
parle  Loveday,  viii.  335. 

5,  CoiU  on  auecem/ul  traverse.  On  a  successful  traverse,  the  costs  of  the  parties 
tning  out  the  commission  will  not  be  allowed  as  a  matter  of  coui^e  out  of  the  property 
of  the  alleged  lunatic.  On  the  contrary,  unless  a  grant  has  actually  been  mode  under 
the  prior  inqui^tion,  or  unless  there  is  property  belonging  to  the  alleged  lunatic  in 
the  hands  of  the  court,  the  court  has  no  jurisdiction  to  allow  such  costs,  either  under 
the  6  Geo.  IV.  c.  53,  or  otherwise,     lb. 

S.  Solicitor  luing  out  commission  of  lunacy — Lien  of,  for  costs  on  lunatic's  etCale. 
Where  a  commission  de  lunatico  inquirenih  has  been  properly  sued  out  by  a  solicitor, 
at  the  instance  of  the  lunatic's  wife,  and  there  is  no  fund  in  the  lunacy,  Che  solicitor 
may,  in  the  event  of  the  death  of  the  lunatic,  proceed  by  summons  upon  his  personal 
reprefenlatives,  calling  upon  them  fur  payment  of  his  demand  for  the  costs  of  the 
commission,  or  for  tlic  usual  administration  accounts.     Cheater  v.  Rolfc,  xxiii.  100. 

II.    Committee  of  Lunatic' m  Person  and  EttcUe. 

1.  ZJiAilitg  of  committee.  If  a  sum  of  money  be  lost  to  the  estate  of  a  lunatio 
tboDgh  the  fault  of  a  committee  in  not  taking  steps  to  enforce  payment,  the  loss  must 
he  made  up  by  the  conmiittee.     In  re  StcindeU,  xiii.  I&G. 

3.  Beipofuible  for  default  of  solicitor.  The  committee  of  a  lunatic's  estate  are 
respODMble  for  the  default  of  their  solicitor  in  managing  the  funds.  Bui  circumstances 
nay  more  or  less  vary  the  decree.     In  re  iloore,  xxjii.  219. 

S.  Surriving  committee.  Two  committees  of  the  estate  of  a  lunatic  were  appcnntcd, 
one  of  whom  died,  and  no  new  committee  was  ap|>oinlud  in  Lis  place.  The  estate 
being  small,  the  court  permitted  the  income  to  be  paid  to  the  survivor  on  the  produc- 
tion of  an  affidavit  of  his  solvent  circumstances.     In  re  Xoble,  xiii.  Ijis! 

*.  Right  to  rectioe  rents.  Where  the  income  of  a  lunatic  consisted  of  rents  payable 
weekly,  the  cominitteo  was  allowed  to  receive  them  before  perfecting  his  securities,  he 
udertaking  to  perfect  them  within  a  given  time.     In  re  Rulter,  xv.  418. 

S.  Assenlto  a  set^ement  on  lunatic's  usife.  The  assent  of  a  committee,  with  the  approval 
<f  die  Master,  to  the  settlement  of  a  fund  on  a  woman  on  account  of  the  lunacy  of 
ktr  husband  is  not  a  c(»npletion  of  the  settlement.     Baldtrin  v.  Baldwin,  xv.  IDS. 

fl.  CommiOte  of  the  person  accepted  as  lurttyfor  eomtniUee  of  the  estate.  ConMuj 
to  tbe  general  rule,  that  die  committee  of  the  person  shall  not  be  mrety  for  tbe  oeot- 
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mittee  of  the  estate,  the  circumstances  of  the  case  being  peculiar,  an  order  was  made 
that,  upon  the  allowance  to  the  lunatic  being  paid  direct  to  the  committee  of  the  per- 
son, instead  of  passing  intermediately  through  the  hands  of  the  committee  of  the  estate, 
the  committee  of  the  person  be  accepted  as  one  of  the  sureties  for  the  committee  of  tho 
estate,  the  general  rule,  however,  to  remain  unaltered.    Ex  parte  Mounts  ix.  169. 

III.  Estate  of  Lunatic  ;  Liability  of. 

1.  Lunatic  mortgagee — Costs  of  vesting  order.  Upon  the  petition  of  the  committee 
of  a  lunatic  mortgagee,  an  order  was  made  vesting  the  estate  in  the  mortgagor ;  the 
costs  of  the  order  to  be  paid  out  of  the  lunatic's  estate,  with  the  exception  of  the 
stamp,  which  was  to  be  paid  by  the  mortgagor.    In  re  Thomas^  zxL  351. 

2.  Lunatic  mortgagor — Order  to  overseers  of  poor — Funds  in  hands  of  mortgagee* 
The  mortgagor  of  an  estate  conveyed,  three  days  before  his  trial  for  murder,  of  which 
he  was  acquitted  on  the  ground  of  insanity,  his  interest  in  the  estate  to  trustees,  in 
trust  to  sell  and  apply  the  proceeds  for  the  benefit  of  hb  children.  Held^  that  n6 
order  could  be  given  under  sect  2  of  stat  8  &  4  Vict  c.  54,  directing  the  overseen 
of  the  poor  of  a  certain  township  to  seize  the  balance  of  funds  in  the  hands  of  the 
mortgagee  who  had  sold  the  premises,  the  object  of  the  proposed  seizure  being  to 
obtain  funds  to  satisfy  the  charges  of  the  maintenance  of  the  lunatic.  In  re  Simp' 
son's  Trust  Estate,  v.  344.  •  • 

3.  Allowance  out  of  estate — Payment  to  committees — Separate  property  of  lunatic*s 
wife.  Where  a  lady  who  had  separate  property  married,  and  an  agreement  was  made 
that  out  of  her  income  certain  domestic  expenses  should  be  defrayed,  and  the  agree- 
ment was  acted  upon  until  her  lunacy,  and  the  husband  continued  the  same  expcnsea 
out  of  her  property  till  his  death ;  and  where  the  lady  was  under  a  moral  obligation 
to  give  her  nephew  500/.,  part  of  which  she  gave,  and  a  further  part  her  husband, 
afler  her  lunacy,  paid  out  of  her  property ;  the  court  allowed  the  executors  of  the 
husband  to  deduct  all  the  money  paid  for  keeping  up  the  establishment,  after  the 
lunacy,  till  his  death,  and  also  the  money  paid  by  him  to  the  nephew,  before  paying 
over  the  separate  income  of  the  \nfe  to  her  committees.    In  re  Hewson,  xiiL  197. 

4.  Maintenance  of  lunatic — Estate  setded  for  the  benefit  of  his  younger  children. 
Father,  tenant  for  life ;  lunatic,  (aged  38,)  tenant  in  tail  in  remainder  of  landed 
property  of  the  yearly  value  of  4,000/.  Application  by  the  father,  who  was  committee 
both  of  the  estate  and  the  person,  to  have  the  expense  of  the  lunatic's  maintenance 
made  a  charge  upon  the  setded  estate  for  the  benefit  of  his  younger  children,  refused. 
In  re  Pugh,  xxiii.  1. 

5.  Costs  of  commission  chargeable  to  lunatic's  estate.  The  costs,  properly  taxed,  of 
suing  out  a  commission  of  lunacy  are  a  debt  agunst  the  assets  lei\  by  the  lunatie, 
although  at  his  death  a  traverse  of  the  lunacy  is  pending.    In  re  Cumming,  xxiiL  120. 

6.  Surplus  proceeds  of  sale  of  lunatic's  estate — Character  of  Where  freeholds  of 
inheritance  belonging  to  a  lunatic  were  sold  by  order  of  the  court,  under  the  stat  9 
Geo.  IV.  c.  78,  and  the  surplus  proceeds,  not  required  for  the  purposes  for  which  the 
sale  was  directed,  had  been  paid  intQ  court  and  invested,  it  was  held,  that  the  charac- 
ter of  realty  impressed  upon  such  surplus  proceeds,  by  the  language  of  the  2d  section 
of  the  statute,  Continued  through  successive  descents,  till  a  person  capable  of  electing 
to  take  the  fund  as  personalty,  should  have  so  elected.    In  re  Wharton,  xxiii.  485. 

7.  Part  of  fund  in  court  ordered  to  be  invested  in  an  annuity.  Part  of  the  cajntal 
of  a  fund  in  court,  belonging  to  a  person  of  unsound  mind,  not  found  so  by  inqnifli- 
tion,  ordered  to  be  sunk  in  the  purchase  of  a  government  annuit}'  for  her  life,  in 
order  to  increase  the  annual  sum  to  bo  appropriated  to  her  maintenance.  Daoiee  v. 
DavieSf  x.  266. 

8.  Decree  of  dissolution  of  partnership  for  lunacy  of  partner — Recovery  of  lunatic* 
la  a  case  where  the  dissolution  of  a  partnership  had  been  decreed,  in  conseqnence  of 


LUNACY.  395 

the  lunacy  of  one  of  the  partners,  and  large  sums  had  been  paid  into  court  to  the 
separate  account  of  the  lunatic  in  respect  of  his  share  of  the  capital  and  profits  of  the 
bo&nessy  the  Lord  Chancellor  on  being  subsequently  satisfied  of  the  complete  recovery 
of  the  lunatic,  ordered  the  fund  to  be  paid  out  to  him.    Leafv,  Coles,  xii.  167. 

9.  Advoioson — Tenant  in  tail.  A  lunatic,  who,  previously  to  his  lunacy,  professed 
the  Roman  Catholic  religion^  was  tenant  in  tail  of  an  advowson.  The  court  refused 
to  make  an  order  for  the  sale  of  the  next  presentation  to  the  living.  In  re  Vavasour^ 
▼11114. 

lY.  Contract  and  Conveyance  by  Lunatic. 

• 

1.  Notice  of  insanity — Evidence,  In  an  action  to  recover  money  paid  by  the 
plaintiff  under  a  contract  made  by  him  when  insane,  upon  an  issue  whether  the 
defendant  had  notice  of  such  insanity,  evidence  is  admissible  of  the  plaintifi^s  conduct, 
both  before  and  after  signing  the  contract,  in  order  to  show  that  his  disease  was  such 
that  the  defendant  must  have  known  it    Beavan  v.  M'jDonneli,  xxvi.  540. 

2.  Writ  de  lunatico  inquirendo  issued  after  purchase  at  auction.  The  defendant 
had  contracted  for  the  purchase  of  the  premises  in  question  at  an  auction ;  before 
completion,  a  writ  de  lunatico  inquirendo  issued,  under  which  he  was  declared  non 
compos  from  a  time  anterior  to  the  date  of  the  contract  An  order  was  made,  declaring 
the  contract  to  be  null  and  void,  and  directing  that  the  plaintiff  should  retain  out  of 
the  deposit  money  all  his  costs,  charges,  and  expenses,  and  return  the  residue  to  the 
committee  of  the  estate  of  the  purchaser.    Frost  v.  Beavan,  xix.  25. 

8.  QuctrCf  whether  a  conveyance  executed  by  a  lunatic  is  absolutely  void,  in  the 
abtence  of  notice  and  fraud  ?    Price  v.  Berrington,  vii.  254. 

V,  Jurisdiction  and  Practice  in  cases  of  Lunacy ;  Costs. 

1.  Lords  Justices*  vesting  order — Jurisdiction.  SembUf  that  the  Lords  Justices 
intnuted  by  warrant  under  the  sign-manual  to  make  orders  in  lunacy,  have  jurisdic- 
tion to  make  a  vesting  order  under  the  Trustee  Act,  where  the  heir  of  the  deceased 
trustee  ia  of  unsound  mind ;  but  for  greater  certainty,  the  Lord  Chancellor  made  the 
order.    In  re  Waugh's  Trust,  xix.  154 ;  In  re  Pattinson,  ix.  199. 

2.  Justice^s  order  to  convey  lunatic  to  asylum — Jurisdiction.  By  1  &  2  Vict  c.  14, 
where  any  person  is  apprehended  under  circumstances  denodng  a  derangement  of 
mind  and  a  purpose  of  committing  crime,  two  justices  of  the  county,  on  proof  that  he 
is  insane,  may  order  such  person  to  be  conveyed  to  the  lunatic  asylum,  **  and  may  i^lso 
ascertain,  by  the  best  legal  evidence  that  can  be  procured  under  the  circumstances, 
the  place  of  the  last  legal  settlement  of  such  person,"  and  make  an  order  on  the  parish 
where  they  adjudge  him  to  be  settled,  for  the  costs  of  examining  and  conveying  him 
to  the  asylum,  and  of  his  maintenance ;  **  and  where  such  setdement  cannot  be  ascer- 
tained, such  order  shall  be  made  on  the  county,  &c.,  where  such  person  shall  have 
been  apprehended."  Held,  that  the  jurisdiction  of  the  justices  to  inquire  into  the 
settlement  of  the  lunadc  was  not  limited  to  the  dme  of  making  the  order  by  which  he 
VBS  conveyed  to  the  asylum ;  and  that  no  order  could  be  made  on  the  county  for  the 
expenses,  nndl  they  had  inquired  into  and  failed  to  ascertain  the  place  of  setdeaient 
By  the  same  act,  an  appeal  is  given  to  the  overseers,  &c.,  of  the  parish  in  which  the 
justices  shall  adjudge  such  person  to  be  setded,  giving  reasonable  nodce  to  the  clerk 
of  the  peace  of  the  county,  &c.,  who  is  to  be  respondent  in  such  appeal.  Held,  that 
these  provisiinis  come  into  operation  only  when  an  appeal  has  been  commenced ;  and 
that  the  keeper  of  the  asylum  was  a  proper  person  to  serve  the  nodce  of  charge- 
afaiHtj  and  oUier  documents  required  to  be  sent  to  the  overseers  of  the  parish  to  be 
aliected  by  the  order  of  setdement  Regina  v.  The  Clerk  of  the  Peace,  West  Riding^ 
Jbrbfttre,  i.  271. 

S.  JMtdietian  under  Trustee  AetjlH50.    The  Trustee  Actof  1850  gives  die  court  of 


896  LtJNACT. 

chanceiy  jurisdiciaon,  where  a  trastee  had  become  lunatic,  to  grant  a  vesting  order 
in  new  trustees,  notwithstanding  the  former  petition,  order,  and  other  proceedings  had 
been  under  the  Trustee  Act,  1  Will.  IV.  c.  60 ;  but  it  does  not  give  jurisdiction  to  make 
an  order  for  the  costs  of  the  former  proceedings.    In  re  Fulham,  i  199. 

4.  Levy  of  debt  due  lunatic — Jurisdiction  of  justices.  Under  stat  3  &  4  Yict  c.  54, 
tL  2,  justices  cannot  authorize  the  overseers  of  a  parish  to  levj  a  debt  claimed  aft 
dne  to  a  lunatic,  by  ordering  them  to  seize  a  sum  of  money  in  the  possession  of  the 
alleged  debtor.     Regina  v.  Longhom,  xxiv.  1 75. 

5.  Practice — Mandamus.  The  court  of  queen's  bench  may,  on  cause  shown, 
refuse  a  mandamus  moved  for  at  the  instance  of  the  overseers,  calling  upon  the 
alleged  debtor  to  pay  them  such  money,  although  the  prosecutors  produce  evidence 
of  the  debt,  and  prove  that  the  debtor  possesses  the  sum  of  money  demanded.    lb* 

6.  Reference  to  chambers  refused.  The  court  refused  a  motion  for  a  reference  to 
chambers  to  inquire  into  the  state  of  the  defendant's  mind,  the  object  being  to  aavO 
the  expense  of  a  commission  of  lunacy.    Adams  v.  Smyth,  xxi.  447. 

7.  Payment  for  support — TVwtees*  Relief  Act.  Under  the  Trustees'  Relief  Act  it 
was  held  that  the  court  was  placed  in  the  position  pf  the  trustees,  and  a  payment^ 
which  the  trustees  might  have  made,  was* ordered  for  the  support  of  a  lunatic 
In  re  UpfulTs  Trust,  vii.  10. 

8.  Purchase  of  life  annuity  for  lunatic,  out  of  the  capital  of  her  fortune.  Part 
of  the  capital  of  a  fund  in  court,  belonging  to  a  person  of  unsound  mind,  not  found  so 
by  inquisition,  ordered  to  be  sunk  in  the  purchase  of  a  government  annuity  for  her 
life,  in  order  to  increase  the  annual  sum  to  be  appropriated  to  her  maintenance. 
Davies  v.  Davies,  x.  266. 

9.  Notice  of  applications.  Where  the  interest  of  the  sole  next  of  kin  of  a  lunatic 
had  been  assigned,  it  was  held  that  no  notice  need  be  given  to  the  assignees  of  any 
applications  in  the  matter  except  those  respecting  payments  to  the  next  of  kin.  In  re 
Pigott,  vii.  7. 

10.  Deceased  lunatic — Fund  in  court — Petition  for  transfer  to  executors-^Serviee 
of  upon  committee.  Where,  after  the  death  of  the  lunatic,  the  committee  of  bis 
estate  had  duly  passed  his  accounts,  paid  the  balance  certified  to  be  dne  from  him 
into  court,  and  had  his  security  discharged  under  the  44th  of  the  New  Orderi  in 
Lunacy,  it  was  held  that  a  petition  for  payment  out  of  court  of  the  lunatic's  estate  to 
the  executors  of  the  lunatic,  must  nevertheless  be  served  upon  the  committee.  In  rt 
Wylde,  xxiii.  103. 

11.  Lunatic  tnutee — Court  will  not  inquire  as  to.  The  court  will  not  take  upon 
itself  to  inquire  into  the  fact  whether  a  lunatic  is  a  trustee  within  the  meaning  of  Hie 
Trustee  Act,  1850 ;  there  must  be  a  reference  to  a  master  to  ascertain  that  fket 
In  re  Ramshay,  i.  200. 

12.  Service  of  writ  of  summons  upon  lunatic.  The  Coinmon<^law  Frocednte  Act, 
1852,  contains  no  provision  for  the  service  of  a  writ  of  summons  upon  a  lunatio;  and 
as  the  writ  of  distringas  is  abolished,  there  is  no  means  of  proceeding  in  an  aotioA 
against  a  lunatic.    Holmes  v.  Service,  xxviii.  355. 

13.  Service  on  lunatic  in  asylum,  how  made*  The  keeper  of  a  |Hivate  Imialie 
asylum  refused  to  allow  an  officer,  seeking  to  serve  a  writ  of  summons  upon  the  hmalic, 
to  see  him  without  an  order  from  his  friends.  The  officer  was  nnable  to  ascertain  the 
residence  of  the  lunatic's  ftunily,  and  finally  attempted  to  make  service  by  learing  a 
copy  of  the  writ  at  the  asylum,  with  notice  thereof  to  the  keeper,  and  also  witli  two 
different  persons  connected  with  the  defendant  Held,  an  insufficient  service,  tho  coort 
suggesting  that  the  keeper  should  be  informed  that  it  was  his  duty  to  allow  the  writ  to 
be  served,  or  else  a  habeas  corpus  might  be  issued  to  bring  up  the  lunatic,  ao  thsfc 
service  could  be  effected.    Ridgway  v.  Cannon,  xxviii.  125. 

14.  Order  of  maintenance.  By  stat  8  &  9  Vict  c.  126,  two  justices  of  theoonit/, 
or  members  of  the  oomoiitteo  of  visitors  of  a&  asylnm,  are  en^powersd  to  aako  an 
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order  of  iDuateiiaiico.  Bf  die  inUrprctation  claiue,  "  conutj  "  means  "  coanty  of  a 
olj."  Held,  tbat  the  cotirt  is  bound  to  take  judicial  notice  that  the  city  of  York  is  a 
coaatj  of  a  city,  and  therefore  that  an  order  for  the  main  ten  ance  of  a  lunatic,  made 
by  ■*  two  justices  in  and  for  tbc  city  of  York,"  is  good.  Begma  v.  TAe  InhabitanU  oj 
SuAfaunce,  iv.  317. 

15.  Appeal  agaimt  order  for  tnainlenance.  An  appeal  against  an  order  for  tbe 
DiKntenanoe  of  a  lunatic  pauper,  must  be  to  the  quarter  KMioDS  having  juHsdictlon 
in  the  place  from  whi:^h  the  lunatic  reinoTed  to  an  asylum.  Regina  t.  The  Juttieet  of 
ZoRciuAire,  xi.  372. 

16.  It  cannot  be  made  a  valid  ground  of  appeal  agaiust  an  oiderfor  the  maintenance 
of  alunaUc  pauper  under  the  8  &  9  Vict  c.  13R,  that  the  order  adjudicating  the  place 
of  the  pauper'e  Mttlement  wag  made  on  hearsay  evidence  only,  the  third  section  of  the 
11  h  IS  Vict  c.  31,  which  does  away  with  all  objections  to  the  depositions  taken  when 
MB  order  is  made,  applying  equally  to  orders  of  removal  and  orders  of  maintenance. 
Segina  r.  Si.  Peter,  in  Bart07i-on-JIumber,  vii.  381. 

17.  Lunatie  Irutlee.  Order  made  under  the  Trustee  Act,  1850,  appointing  a  new 
tmatM  and  vesting  the  trust  premises  in  him  jointly  with  the  continuing  trustees,  in  a 
ease  where  one  of  three  truslues  was  a  luuatic,  and  though  the  will  cont^ned  a  power 
to  apptnnt  new  trustees.     In  re  Daviea,  vii.  tj. 

IS.  Coals— Truilee  Act,  1850.  Where,  through  the  lunacy  of  a  mortgagee,  not 
£nitd  lunatic  by  inquisition,  a  petition  under  tbc  Trustee  Act,  13  &  14  Vict.  c.  60,  t« 
Kitdered  Deccssary,  in  order  to  enable  the  mort^a}(or  to  pay  off  the  mortgage  debt, 
tiie  costs  must  be  paid  out  of  the  mortgage  debt  There  being  no  committee,  but  only 
•  receiver  of  the  mortgagee's  estate  under  the  S  &  9  Vict  c.  100,  the  costs  of  the 
^tpearance  of  the  heir  at  law  and  next  of  kin  were  allowed.  In  re  Biddle,  xxiii. 
1J9. 

19.  Lunatic  defendant — Liberty  given  to  eommittee  to  defend — Appointment  of  guar- 
dian rejiited.  A  lunatic  was  mode  a  defendant  as  one  of  the  next  of  kin  of  an  inle^ 
tete.  He  and  his  committee  presented  a  petition  entided  in  the  suit,  and  also  in  the 
lunacy,  praying  that  the  lunatic  might  defenil  by  his  guardian,  and  that  the  committee 
might  be  appointed  such  guardian.  The  committee  prayed  that,  as  such,  he  might  be 
St  liberty  to  prosecute  the  chum  <^  the  lunatic  as  next  of  kin,  and  that  all  such  costs 
■■  sltanki  be  properly  incurred,  and  as  should  not  be  paid  out  of  the  estate  to  be 
administered  in  the  suit,  might  be  raised  and  paid  out  of  the  lunatic's  estate.  The 
coort  gave  liberty  to  the  committee  to  del'end  the  suit,  but  refused  to  appoint  B 
guardian  as  being  unnecessary,  or  to  make  any  prospective  order  as  to  costs,  and 
Erected  the  title  in  the  cause  to  be  struik  out.     In  re  Manton,  ix.  184. 

SO.  For  practice  as  to  lunatic  answering  where  he  is  made  defendant  to  a  lull  filed 
bj  the  committee  of  his  person  and  estate,  see  Worth  v.  Mackenzie,  vii.  36. 

31.  A  party,  wishing  to  object  to  the  confirmation  of  the  Master's  report  in  lunacy, 
must  present  a  counter  petition  in  the  nature  of  exceptions  to  the  report,  tn  re  Saim- 
den,  viL  109. 
'  9t.  The  Lord  Chancellor  declined  to  order  the  transfer  of  funds  standing  in  the 
joint  names  of  the  lunatic  and  another  to  the  party  claiming  such  transfer,  without  a 
previous  reference  to  the  Master.     Ja  re  Were,  vii.  4, 

83.  Order  made  on  the  application  i^  the  curator  of  a  lunatic  remdent  in  Holland 
tor  the  tntnder  to  him  of  the  corpus  of  funds  in  England  to  which  the  lunatic  was 
Mthlad.     /it  re  Etiat,  vii.  5. 

24.  Gaardian  ad  lUeiit  to  lunatic  defendant  (not  so  found  by  inquisition)  apptunted 
Piddocke  V.  Sniik,  viii.  »5. 

YI.  MiMetBaneouM  Catet. 

If.    Ifa«  wiA  of  »  Inaatie,  tboo^ 
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lie  be  confined  in  an  asylum  as  dangerons,  may  pledge  his  credit  for  necessaries  for 
herself;  and  debt  will  lie  therefor.    Bead  t.  Legard^  iv.  523. 

2.  Care  ofluruUic*s  person  and  application  of  the  estate  pending  a  traverse.  Where, 
in  the  opinion  of  the  court,  it  will  be  for  the  benefit  of  the  lunatic  that  the  care  of 
the  person  should  remain  undisturbed,  pending  a  petition  to  traverse  the  inquisition, 
it  will  so  direct,  and  also  direct  that,  in  the  mean  time,  the  whole  income  of  the  prop- 
erty be  paid  to  the  lunatic ;  although  the  court  will  confirm  the  report  of  the  Master 
in  Lunacy  appointing  a  conunittee  of  the  person  and  a  committee  of  the  estate.  In 
re  Cummingj  xiii.  161. 

8.  Funeral  expenses  of  lunatic — Payment  out  of  court,  A  lunatic  died  without 
leaving  ready  money  to  pay  the  expenses  of  his  funeral,  and  there  was  no  committee 
of  the  person  or  estate.  The  heir  at  law,  who  was  one  of  the  next  of  kin,  petitioned 
that  a  sufficient  sum  belonging  to  the  lunatic  should  be  paid  out  of  court  for  that 
purpose ;  but  the  court  directed  the  persons  with  whom  the  lunatic  had  readed,  to 
proceed  with  the  funeral,  and  as  to  the  payment  out  of  court  ordered  the  petition  to 
stand  over.    In  re  Townsend^  xiii.  157. 

4.  Detention  of  lunatic — Medical  certificate,  A  medical  certificate,  under  16  &  17 
Yict.  c.  96,  sc.  A.  2,  for  the  detention  of  a  lunatic  is  bad  if  it  omit  the  number  and 
street  where  the  examination  was  made ;  and  one  so  committed  will  be  dischaigcd  on 
habeas  corpus^  unless  it  appear  dangerous  to  hunself  or  others.  Regina  v.  Finder^ 
XXX.  180. 

5.  Husband's  care  of  lunatic  wife.  The  defendant  was  indicted  under  the  16  &  17 
Yict  c.  96,  s.  9,  for  that  he,  having  the  care  of  his  wife,  a  lunatic,  did  abuse  and  ill- 
treat  her.  Held,  that  he  was  not  a  person  having  the  care  of  a  lunatic  witlun  the 
meaning  of  the  statute,  the  provisions  of  which  do  not  apply  to  persons  whose  care  is 
purely  of  a  domestic  nature.    Regina  v.  Bundle,  xxix.  555. 

MALICIOUS  PROSECUTION. 

1.  What  is — Perjury,  In  an  action  for  maliciously  prosecuting  the  plaintiff  fcft 
perjury,  the  judge  directed  the  jury :  **  That  if  the  plaintiff  had,  in  fact,  sworn 
falsely ;  or  if  the  defendant,  at  the  time  he  preferred  and  prosecuted  the  indictment, 
acting  upon  the  information  he  had  received,  believed  and  had  reasonable  grounds  for 
believing  that  the  plaintiff  had  sworn  falsely,  then  tiiere  was  reasonable  and  probable 
cause  for  preferring  and  prosecuting  the  indictment ;  but  if  the  defendant,  at  the  time 
he  preferred  and  prosecuted  the  indictment,  did  not  believe  the  information  he  had 
received  to  be  true,  but  in  his  own  mind  believed  and  had  reasonable  grounds  to 
beHeve  that  the  plaintiff  had  not  sworn  fiilsely,  or  still  more,  if  he  believed  that  the 
plaintiff  had  spoken  the  truth,  then  there  was  no  reasonable  or  probable  cause  far 
preferring  and  prosecuting  the  indictment^  Held,  that  this  direction  was  correct. 
Heslop  V.  Chapman,  xxii.  296. 

2.  What  is.  Prosecuting  a  person  with  any  other  motive  than  that  of  bringing  a 
guilty  party  to  justice,  is  a  malicious  prosecution  in  law.  Stevens  v.  The  Midland 
Counties  Railway  Co,  xxvi.  410. 

3.  Action  for,  against  corporation.  Quatre,  whether  an  action  for  malicious  prose- 
cution b  maintainable  against  a  corporation.    IB. 

4.  Action  for,  when  it  wUl  lie — Pleading,  The  declaration  alleged  that  the  defend- 
ant, upon  a  writ  of  ca,  sa,,  properly  issued,  for  a  large  amount,  but  a  great  part  of 
which  had  been  afterwards  satisfied,  had  falsely  and  maliciously,  &C.,  procured  the 
sheriff  to  issue  a  warrant  to  take  and  keep  the  plaintiff,  &c.,  and  had  falsely  and 
maliciously,  &c.,  procured  the  said  warrant  to  be  indorsed  to  levy  the  lai|;er  amoont ; 
whereupon  the  plaintiff  had  been  taken  and  detiuned  for  four  weeks,  and  whereby  he 
had  suffered  in  his  business  and  credit  Held,  that  the  wrong  was  actionable,  that 
the  declaration  contained  sufficient  allegations  of  damage,  and  connected  this  dainage 
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with  tho  wTODgfnl  acts  of  the  defepdant  nifficientlj  to  support  the  action.    C\un:h3l 
T.  Siggen,  xx-n.  200. 

5.  County  court  hat  no  juritdiclion  of  action  for.  A  summons  from  a  county  cottrt 
in  the  Ibllowing  terms :  "  For  that  your  wUii  assaulted  the  infe  of  tho  pltuntiff  on,  &c., 
and  malk-iousljr  cau^d  the  plaintiff  to  bo  trrongfullj'  charged  with  stealing,  &c.,  aad 
to  be  detained  in  custody,  &c.,  whereby  the  plaiuCiff  was  put  to  expenses  in  cluariiig 
hit  wife  from  the  said  malicious  assault  and  charge,"  &c.,  with  particulars  annexed  in 
tenna  similar,  claiming  for  damages  10/.,  is  an  action  for  malicious  prosecution,  and  bj 
the  3  &  10  Vict.  c.  95,  the  county  court  has  no  jurisdictiou.     Jonei  t.  Curry,  it.  325. 

6.  Ailtgation  of  damage  esienlial.  No  action  lies  for  commencing  and  prosecuting 
an  action  maliciously  and  without  reasonable  or  pcobahle  cause  in  the  name  of  a  third 
party,  without  an  allegation  showing  that  legal  damage  has  been  sustained.  CoUereU  V. 
Jbnei,  TiL  475. 

MANDAMUS. 

I.   Wes  THIS    WSIT  WILL   LIE. 
U.  PBACTICE,   COSTS,  &C. 

I.  When  Ihit  Writ  wilt  He. 

1.  To  viiiior  of  cxillege.  If  tho  visitor  of  a  collpge  refuse  to  exercise  his  visitatoriai 
power  by  hearing  an  appeal,  the  court  of  queen's  bench  will  grant  a  mandamii  to  Bct 
him  in  motion,  but  cannot  alUrworda  review  his  deci«on,  even  if  it  be  erroneoui. 
Ex  parte  BuUer,  xxx.  356. 

2.  To  restore  nuuter  of  grammar  tchoot  of  Hoeheiter  cathedral.  The  court  of  queen't 
bench  will  not  interfere  by  mandaitttu  to  restore  tlie  head  master  of  the  grammar 
school  of  the  cathedral  church  of  Eocbester,  who  has  been  removed  by  the  dean  and 
chapter.     Regina  v.  T^e  Dean  and  Chapter  of  Rochester,  vi.  2S3. 

8.  To  rtoiew  decuian  of  magiilralea  respecting  illegal  loltenj.  A  complaint  was  made 
before  justices  agunst  K.  for  keeping  an  illegal  lottery,  and  it  was  alleged  that  the 
&cti  pmred  brought  him  within  the  42  Geo.  III.  c.  119,  s.  2,  and  rendered  him  liablo 
to  be  punished  as  a  rogue  and  v.-igabond;  but  the  magistrates  thought,  wrongly  as  it 
was  BUggcated,  that  tbe  provision  as  to  such  pnnishmcut  was  repealed,  and  that  no 
punishment  now  existed  for  the  offence.  Held.,  that,  however  erroneous  the  decision 
of  the  magistrates,  this  court  conlil  not  review  it  cither  on  mandamas,  of  on  role  nnder 
11  &  12  Vict,  c.  44,  a.  5.     Regina  v.  The  Jwticei  of  Britlol,  xxviii.  160. 

4.  To  compel  recorder  of  borough  to  hear  appeal  respecting  ratet.  A  party  rated  in 
reipcct  of  his  property  within  the  borough,  appealed  to  the  court  of  quarter  sessions, 
on  the  ground  that  ho  was  rated  at  too  large  a  sum.  The  act  which  authorized  the 
Tate  gave  the  appeal,  and  empowered  the  court  to  amend  and  quash  the  rale,  provided 
tliat  the  net  annual  value  of  the  properly,  in  respect  of  which  the  person  was  liable  to 
be  rated,  was  to  be  ascertained  according  to  the  meaning  of  the  words,  "  net  annual 
Talue,"  in  the  act  to  regulate  parociiial  assessments ;  and  that  it  should  "  be  taken  and 
estimated  according  to  such  value  as  the  same  wasor  should  be  rated  or  assessed  in  the 
rate  or  assessment  jbr  the  rolief  of  the  poor  in  the  year  preceding."  The  assessment, 
in  tbe  rate  appealed  against,  was  made  accortling  to  the  poor-rate  of  the  preceding 
jear.  On  the  appeal,  tbe  appellant  proposed  Co  show  that  the  assessment,  although 
according  to  the  poor-rate,  was  too  high ;  but  the  recorder  decided  that  he  couM  not  go 
into  evidence  a*  to  the  value,  and  dismiised  the  appeal.  The  court  refascd  to  grant  % 
maadoMUM  to  compel  the  recorder  to  hear  the  appeal,  on  the  ground  that  the  dismissal 
was  not  a  declining  of  jurisdiction  by  him,  but  a  decinon  on  the  appeal,  and  that, 
dierefore,  the  court  had  no  power  to  iasno  the  mandamus,  whether  tbe  eonstructioB 
iMeh  the  recorder  had  put  upon  the  act  wera  right  or  wrong.  The  court  held,  altOi 
'   ttat  tbe  dedaon  of  tbe  i«eord«rwM  right,  and  tibat,  under  sect  15S,  the  poor-mte  of 


400  MANDAMUS. 

tbe  preceding  year  was,  on  an  appeal  against  the  rate  nnder  the  Local  Act,  conclusire 
as  to  the  value  of  the  property  assessed.    Regina  v.  The  Recorder  of  Liverpool^  i.  291. 

5.  To  elect  clerk  to  board  of  guardians.  The  office  of  clerk  to  a  board  of  guardians, 
appointed  by  order  of  the  poor-law  board,  under  sect  46  of  stat  4  &  5  Will.  IV.  c.  76, 
18  an  office  for  which  an  information  in  the  nature  of  a  quo  warranto  will  lie.  Therefore, 
a  mandamus  to  elect  such  a  clerk,  on  the  ground  that  an  election  which  had  taken 
place  was  void,  will  not  lie.  Regina  v.  The  Guardians  of  St.  Martin* s-in-the-Fields^ 
T.  361. 

6.  To  lords  of  treasury  to  issue  warrant  to  pay  queen*s  annuity.  "By  the  1  &  2 
Will.  lY.  c.  1 1,  the  king  was  empowered  to  grant  to  the  queen  an  annuity,  to  commence 
from  his  death,  and  to  be  paid  out  of  the  consolidated  fund.  The  king  granted  to  trus- 
tees in  trust  for  her  majesty  the  said  annuity,  directing  that  it  should  be  paid  at  the 
exchequer,  that  the  auditor  should  issue  debentures  for  paying  the  same,  and  that  the 
commissioners  of  the  treasury  should  cause  the  same  to  be  paid  out  of  the  consolidated 
fund.  By  the  4  &  5  Will.  IV.  c.  15,  the  office  of  auditor  of  the  exchequer  is  abol- 
ished, and  in  all  grants  charged  on  the  consolidated  fund,  instead  of  such  debentures, 
the  said  commissioners  are  required  to  issue  warrants  for  payment  of  the  moneys 
granted.  Held,  that  a  mandamus  would  lie  to  the  lords  of  die  treasury  to  issue  such 
warrant    Regina  v.  The  Lords  of  the  Treasury,  iv.  277. 

7.  To  county  court  judge.  Where  a  judge  of  a  county  court  has  entered  upon  the 
hearing  of  a  plaint,  and,  from  the  evidence  adduced  before  him,  has  decided  that  he 
had  no  jurisdiction  to  adjudicate  between  the  parties,  a  mandamus  will  not  lie  com- 
manding him  to  hear  and  determine  it,  even  although  he  may  be  wrong  in  point  of 
law.  Contrhy  if,  in  a  case  in  which  he  has  jurisdiction,  he  refuses  to  hear  it,  upon  the 
mistaken  notion  that  he  has  no  jurisdiction  to  do  so  in  respect  of  some  preliminary 
matter.    Ex  parte  Milner,  vi.  371. 

8.  To  compel  county  court  judge  to  hear  claim.  The  goods  on  G.'s  premises  having 
been  seized  in  execution  on  a  judgment  against  him  in  a  county  court,  H.  put  in  a 
claim  in  respect  of  them,  but  did  not  furnish  an  inventory  specifying  which  of  the 
goods  and  chattels  seized  by  the  bailiff  were  clsdmed  by  him.  On  the  hearing  of  the 
interpleader  summons,  the  county  court  judge  held  that  the  notice  and  particulars  of 
claim  were  insufficient,  and  consequently  refused  to  adjudicate  upon  the  claim.  The 
court  made  absolute  a  rule  for  a  mandamus  calling  upon  the  county  court  judge  to  pro- 
ceed upon  the  interpleader  summons,  and  to  hear  and  determine  upon  the  claim. 
Regina  v.  StapffUon,  viL  390. 

9.  To  compel  registry  of  transfer  of  shares.  A  purchaser  of  shares  in  a  railway  com- 
pany is  not  entitled  to  a  mandamus  to  compel  the  registry  of  a  transfer  of  the  shares 
under  the  8  &  9  Vict  c.  16,  s.  15,  if  it  does  not  appear  that  the  circumstances  showed 
that  the  purchaser  is  acting  bond  fide  to  enforce  the  rights  of.  a  shareholder.  Regina 
Y.    The  Liverpool,  Manchester,  Sfc.  Railway  Co.  xi.  408. 

10.  To  compel  railway  company  to  produce  register  of  shareholders.  When  the 
shareholders  of  a  nulway  company  are  liable  to  satisfy  the  claims  of  a  judgment  cred- 
itor against  the  company,  the  creditor  is  endtled  to  an  inspection  of  the  register  of 
shareholders,  and  the  court  will  grant  a  mandamus  to  compel  its  production  for  this 
purpose.    Regina  y.  The  Derbyshire,  jrc.  Railway  Co.  xxvi.  101. 

11.  To  command  clerk  to  issue  execution.  A  plaintiff  who  has  recovered  a  judgment 
for  debt  and  costs  in  the  county  court,  and  has  received  the  debt  out  of  court,  is  en- 
titled to^ave  a  writ  of  execution  issued  for  the  costs,  and  this  court  will  grant  a  man- 
damus  to  the  clerk  of  the  county  court,  commanding  him  to  issue  such  writ  of  execution. 
Regina  v.  The  Clerk  of  the  County  Court  of  Surrey,  xii.  428. 

12.  To  compel  sessions  to  allow  entry  of  appeal.  The  sessions  of  D.  had,  as  it  was 
alleged,  a  rule  by  which  appeals  could  not  be  entered  after  the  day  preceding  the  first 
day  of  the  sessions,  except  by  leave  of  the  court  6.  had  given  the  necessary  notices, 
bat  had  not  entered  his  appeal  in  accordance  with  the  above  rule.    On  the  first  daj 
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of  the  sessions  a  special  application  was  made  to  the  court  to  allow  him  to  enter  the 
appeal,  which  was  refused  Htld^  that  although  the  court  would  not  interfere  with 
the  discretion  of  the  sessions  where  a  distinct  rule  of  practice  was  shown  to  exist,  yet, 
as  it  did  not  distinctly  appear  upon  the  affidavits  what  the  rule  of  practice  really  was, 
or  how  far  it  had  been  acted  upon,  a  mandamus  might  go.  Regina  v.  The  Justices 
of  Derbyshire  J  xiv.  178. 

13.  To  compel  lord  to  admit  heir  of  copyholder.  The  court  will  grant  a  mandamus 
to  compel  the  lord  of  a  manor  to  admit  a  person  who  claims  as  heir  of  a  deceased  copy- 
holder, if  he  has  made  out  a  prima  facie  case  of  title  by  descent,  according  to  the 
custom  of  the  manor,  even  though  the  lord  suggests  that  the  tenement  has  escheated 
to  himself  for  want  of  an  heir.    Regina  v.  Dendy,  xvi.  169. 

14.  To  order  a  fresh  election.  Where,  upon  the  election  of  a  churchwarden,  the 
chairman  of  the  vestr}'  meeting  had  rejected  votes  which  were  alleged  to  be  admissible, 
but  it  did  not  appear  that  the  rejection  had  caused  any  difference  in  the  result,  this 
court  refused  to  grant  a  mandamus  ordering  a  fresh  election,  though  the  persons,  whose 
votes  liad  been  rejected,  were  parties  to  the  application.  Ex  parte  Alau^y^  xxviii.  808. 
See  also  Ex  parte  Joyce,  xxvi.  158;  Regina  v.  The  Vicar,  Sfc.  of  Bourne,  xxviii.  126. 

15.  To  compel  restoration  of  parish  registers.  A  writ  of  mandamus  will  not  lie  to 
compel  the  restoration  of  parish  registers  by  a  person  who  obtained  possession  of  them 
by  wrong.  It  is  granted  only  to  enforce  a  right  for  which  there  is  no  other  remedy. 
Ex  parte  HoUoway,  xxx.  210. 

16.  To  compel  East  India  Company  to  pay  arrears  of  pay.  There  is  no  legal  obliga- 
tion upon  the  East  India  Company  to  pay  to  the  conmiander-in-chief  of  the  queen's  or 
of  the  native  forces  in  India  the  arrears  of  pay  due  to  him,  as  such  commander-in-chief, 
and  a  mandamus  to  pay  such  arrears  cannot  be  granted.     Ex  parte  Napier,  xii.  451. 

1 7.  To  compel  county  justices  to  pay  county  surveyor's  hill.  The  county  surveyor's 
HU,  after  it  had  been  examined  by  the  finance  committee,  was  177/.  odd.;  the  jus- 
tices of  the  county  offered  100/.  only  in  discharge  of  the  whole  amount,  offering  no 
reason  why  they  refused  the  remainder.  Held,  that  by  the  25  Hen.  VIII.  c.  5,  the 
surveyor  was  not  entitled  to  a  mandamus  calling  on  them  to  pay  the  whole,  as  the 
amount  of  charges  to  be  allowed  was  in  their  discretion.  Regina  v.  The  Justices  of 
Southampton,  xxviii.  171. 

18.  To  compel  railway  company  to  repair  road.  A  railway  company,  in  pursuance 
of  the  powers  of  their  act,  pulled  down  a  couniP  bridge  and  erected  another,  at  the 
same  time  entering  into  an  agreement  with  the  trustees  of  the  road  to  repair  such  por- 
tions of  the  approaches  to  the  bridge  as  had  previously  been  repaired  by  the  county. 
Held,  that  the  county  had  not  interfered  with  the  road  so  as  to  bring  the  case  within 
the  58th  section  of  the  8  &  9  Vict  c.  20,  and  consequently  a  mandamus  to  the  company 
commanding  them  to  repair  the  road,  would  not  be  granted.  Ex  parte  The  Exeter 
Road  Trustees^  xi.  441. 

19.  A  mandamus,  3Lud  not  an  information,  is  the  proper  proceeding  by  which  the 
public  may  compel  the  building  of  a  railway.  The  Attorney- General  v.  The  Birming- 
ham,  {fc.  Railway  Co.  vii.  283. 

20.  The  existence  of  a  legal  right  or  obligation  is  the  foundation  of  every  writ  of 
mandamus.  Ex  parte  Napier,  xii.  451.  See  also  Regina  v.  TAcJJiajgteM  of  the 
Balby  and  Worksop  Turnpike  Road,  xvi.  276. 

11.  Practice,  Costs,  S^c. 

1.  Amendment.  Where  a  company  was  incorporated  as  the  "  D.,  S.,  and  W.  Jano- 
tkm  Railway,"  and  a  mandamus  had  issued  directed  to  them  by  the  name  of  the  "  D., 
8.,  and  W.  Junction  Bailway  Company,"  the  court,  upon  the  ai^^oment  of  the  man' 
iamus,  ordered  the  name  to  be  amended.  Regina  t.  The  DerhyMre^  jrc  Railway 
Co.  zztL  101. 
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2.  Amendment — Common-iaw  Procedure  Act.  A  mandamus  recited  the  lettenh 
patent  incorporating  a  company,  and  alleged  that  D.  was  duly  qualified  for,  and  elected 
to,  an  office  in  it ;  had  been  removed  without  cause ;  and  prayed  for  his  restoration. 
The  return  alleged  that  the  letters  were  not  fully  set  out ;  that  D.  was  not  duly  quali- 
fied, and  had  been  rightfully  removed ;  quoted  a  by-law,  by  which  insolvents  were 
ineligible ;  and  stated  that  D.  had  fa\ee\y  represented  himself  as  solvent,  had  become 
insolvent,  and  been  duly  removed.  Heldy  that  under  sec.  62  of  Common-law  Procedure 
Act,  there  was  no  ground  for  calling  on  defendants  to  amend  their  allegations ;  the 
latter  part  thereof  showing  on  what  defendants  relied,  so  that  D.  was  not  "  embarrassed, 
prejudiced,  or  delayed  **  in  trying  the  question.  Queerer  whether  the  52d  section  ap- 
plies to  mandamus.  Where  one  party,  under  sect  56,  sets  out  an  omitted  part  of  a 
document  pleaded  by  the  other,  the  latter  need  not  answer  it  Regina  v.  The  Sadlers' 
Co.  XX.  152. 

8.  Costs.  The  court  will  generally  order  that  the  costs  of  a  mandamus  shall  be  paid 
to  the  successful  party.  This  rule  applies  where,  on  the  one  hand,  there  has  been  a 
wrongful  reiiisal  to  do  the  act  which  the  court  afterwards  compels  the  party  to  do ;  or 
where,  on  the  other  hand,  the  party  applying  for  the  writ  fails  on  a  discussion  of  the 
merits.  In  either  case,  however,  it  is  essential  that  no  blame  should  have  attached  to 
the  successful  party.    Regina  v.  Langridge,  xxix.  177. 

4.  No  cause  shown  against  rule  for  mandamus.  Where  no  cause  was  shown  against 
a  rule  for  a  mandamus^said  it  appeared  from  affidavits  that  the  litigation  was  substantially 
at  an  end,  the  court  made  the  rule  absolute,  with  costs,  and  did  not  require  a  separate 
application  for  costs.    Regina  v.  The  East  Anglian  Railway  Co.  xxiL  274. 

6.  Inspection  of  documents — Pleading  several  matters.  An  order  may  be  made 
under  stat.  14  &  15  Vict  c.  99,  s.  6,  compelling  parties  to  allow  an  inspection  of 
documents,  in  a  proceeding  by  mandamus,  if  the  mandamus  be  for  the  purpose  of  en- 
forcing a  civil  right,  and  also,  in  such  a  mandamus,  an  order  may  be  made  under  the 
Stat  1  Will.  IV.  c.  21,  s.  S,  that  the  prosecutor  be  allowed  to  plead  several  matters. 
Regina  v.  The  Ambergate,  Nottingham,  Sfc.  Railway  Co.  xi.  469. 

6.  Return  to  mandamus  commanding  railway  company  to  complete  line.  To  a  manda" 
mus  conunanding  a  railway  company  to  complete  their  line,  it  is  not  a  sufficient  return 
that  the  compulsory  powers  for  the  purchase  of  land  expired  before  the  issuing  of  the 
writ,  and  that  the  defendants  never  were  in  actual  possession  or  entitled  to  acquire 
possession  of  all  the  lands  required  19  ^^^  purpose  of  making  the  line ;  they  must  go 
on  to  show  that  they  cannot  get  all  the  necessary  land  without  exercising  their  com- 
pulsory powers.    Regina  v.  The  Great  Western  Railway  Co.  xviii.  864. 

7.  Option  given  by  act  of  parliament.  Where  an  act  of  parliament  directs  that, 
under  certain  circumstances,  one  or  other  of  two  things  shall  be  done,  the  party  to  do 
the  act  has  the  option  of  doing  which  act  he  pleases ;  and  a  mandamus  not  giving 
such  option,  or  not  stating  a  sufficient  reason  why  such  option  no  longer  exists,  is  bad 
in  law.    Regina  v.  The  Southeastern  Railway  Co.  xxv.  18. 

8.  A  writ  of  mandamus,  which  omits  a  necessary  fact,  cannot  bo  cured  by  the 
return.    Ih. 

9.  An  application  for  a  mandamus  to  a  railroad  company  to  complete  the  railway 
may  be  made  by  a  shareholder.  Regina  v.  The  Ambergale,  Nottingham,  Sfc.  Railway 
Co.  vi.  828. 

10.  If  a  mandamus  commands  two  things  and  one  of  them  fails,  the  whole  fails.  i7e- 
.;gina  v.  The  East  and  West  India  Docks,  Sfc.  Railway  Co.  xxii.  118. 

11.  See  also  Railways. 

MARRIAGE. 

1.  Construction  of  marriage  contract  made  in  London  in  Scotch  form.  A  contract 
of  marriage  made  in  London,  in  the  Scotch  form,  will  be  construed  in  England 
according  to  the  law  of  Scotland.    The  domicil  of  the  parties  must  determine  the 
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remedies  hy  which  the  contract  will  be  carried  into  effect    Duncan  y.  Cannan,  xxiii* 
288. 

2.  Marriage  of  minor  hy  license — Consent  of  father  presumed.  Where  a  marriage 
of  a  minor  was  celebrated  by  license,  to  which  the  consent  of  the  father  was  requisite, 
his  consent  (the  presumption  of  law  being  in  fisivor  of  marriage  and  legitimacy,  and 
against  the  commission  of  any  crime  or  offence)  must  be  presumed,  until  proved  to 
the  contrary ;  and  the  mere  fact  that  the  mother's  name  appeared  in  the  register  ai 
the  consenting  party  was  not  sufficient  to  contravene  the  presumption.  Harrison  t. 
The  Corporation  of  Southampton,  zxi.  343. 

3.  Refusal  of  clergyman  to  marry  parties.  Where  a  man  and  woman,  notice  of 
whose  intended  marriage  had  been  published  at  the  board  of  guardians,  called  at  the 
private  house  of  the  clergy-man  of  a  chapel  in  the  district,  at  nine  o'clock  in  the  eve- 
ning, and,  showing  him  the  superintendent  registrar's  certificate,  requested  him  to 
appoint  a  time  for  their  marriage,  when  the  clergyman  declared  he  would  marry  them 
when  they  had  expressed  a  desire  to  be  confirmed,  and  not  till  then — held,  that  this 
was  no  proper  tender  of  the  parties  for  marriage,  nor  a  legal  demand  of  marriage,  and 
the  clei^gyman  wte  not  liable  to  an  indictment  for  his  refusal  at  such  time  and  place. 
The  indictment  should  have  shown  that  the  man  and  woman  were  parties  who  might 
lawfully  have  been  married.    Regina  v.  James,  L  552. 

4.  Certificate  of  baptism — Evidence  of  marriage.  A  certificate  of  the  baptism  of  a 
child  by  a  minister,  which  does  not  purport  to  be  drawn  from  any  public  record,  is  no 
evidence  of  the  marriage  of  the  parents.    Parlby  v.  Parlhy,  vi.  593. 

6.  Breach  of  promise  of,  hy  single  woman  against  a  married  man.  An  action  for 
breach  of  promise  of  marriage  will  lie  against  a  married  man  by  a  single  woman,  who, 
at  the  time  of  the  promise,  had  no  notice  of  his  then  marriage.  Miilvcard  v.  Littlewoodf 
1408. 

MARRIAGE  SETTLEMENT. 

I.  CONSTRUCTION   AND   YALIDITY   OF   MARRIAGE    SETTLEMENTS. 
H.  MISCELLANEOUS    CASES. 

I.   Construction  and  Validity  of  Marriage  Settlements. 

1.  A  and  B,  mother  and  daughter,  held  an  estate  in  trust  for  the  benefit  o£  A£or 
life,  and  afterwards  for  B  absolutely.  B  on  her  marriage  settled  her  interest  in  the 
estate  in  trust  for  the  issue  of  the  intended  marriage,  and  for  a  niece  and  her  issue,  A 
having  notice,  but  not  joining.  Held,  that  even  if  the  settlement  was  voluntary  as 
regarded  the  trusts  in  favor  of  the  niece,  it  was  a  complete  alienation,  so  as  to  be 
capable  of  enforcement  at  the  instance  of  the  trustees  of  the  settlement  against  the 
daughter,  and  the  trustees  of  another  settlement  which  she  made  upon  a  second 
marriage,  inconsistent  with  the  former  settlement  Kekewich  v.  Manning,  zii. 
120. 

2.  Real  estate  of  settlor  primarily  liaUe  for  payment  of  annuity.  Where  an  intended 
husband  demises  real  estate  for  a  term  to  trustees  as  security  for  the  payment  of  an 
annuity  to  the  intended  wife,  and  the  settlor's  personal  estate  is  not  augmented  by  the 
settlement,  then  his  real  estate  is  primarily  liable  for  the  payment  of  the  jointure. 
Loosemore  v.  Knapman,  xxiii.  194. 

8.  Scotch  settlement — Covenant  to  pay  annuity  to  toife-^Life^nterest  in  mfe*s  estate 
'^Bankruptcy.  By  a  settlement  made,  in  the  Scotch  form,  between  a  Scotchman 
domiciled  in  Scotland  and  an  English  woman,  the  husband  covenanted  to  pay  after 
bis  death  an  annuity  to  the  wife  and  portions  to  the  children ;  for  which  causes  she 
Mrigned  all  her  estate,  giving  the  husband  a  life-interest  with  remainder  to  herself 
absolntely ;  the  husband  became  bankrupt  after  their  domicil  had  been  chaiiged  to 
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!E2ngIaod.    Held,  that  hb  life-interest  could  not  be  impounded  to  secure  the  payment 
of  the  annuity  and  the  portions.    Duncan  v.  Cannan,  xxxi.  443. 

4.  Covenant  by  husband  to  settle  wife*8  future  reed  and  personal  estate  if  she  would 
consent.  Where  an  intended  husband  covenanted  to  settle  the  wife's  future  real  and 
personal  estate,  *^  in  case  the  said  intended  wife  would  voluntarily  consent  thereto, 
but  not  otherwise/'  it  was  held,  that  this  clause  applied  only  to  the  real  estate,  and 
that  the  covenant  was  absolute  with  respect  to  the  personal  estate.  lie  Trusts  of 
Will  of  Mary  Daniel,  xxiii.  595. 

5.  Restraint  upon  anticipation.  By  an  ante-nuptial  settlement  a  fund  was  declared 
to  be  held  by  the  trustees  upon  trust  for  the  intended  wife  for  life,  for  her  separate 
use  without  power  of  anticipation,  and  after  her  death  in  trust  for  the  intended  hus- 
band for  life,  and  afler  the  decease  of  the  survivor,  in  trust  for  the  children  of  the 
marriage  as  the  intended  husband  and  wife  should  jdntly  appoint,  and  (subject  thereto 
and  to  a  separate  power  of  appointment  in  the  survivor)  in  trust  for  the  children 
equally,  to  be  vested  in  sons  at  twenty-one  and  in  daughters  at  twenty-one  or  mar- 
riage. There  was  also  a  power  for  the  trustees,  at  the  request  of  the  husband  and 
wife,  during  their  joint  lives,  to  advance,  for  the  benefit  of  any  chiM  whose  portion 
should  not  be  vested,  any  part  of  his  or  her  presumptive  portion,  and  to  apply  for  or 
towards  the  maintenance  or  education  of  any  such  child  or  children  all  or  any  part 
of  the  income  of  such  his,  her,  or  their  presumptive  portions.  The  only  children  of 
the  marriage  were  two  sons  and  a  daughter.  The  husband  and  wife  appointed  the 
trust  fund  to  the  three  children  equally,  to  be  vested  in  sons  at  twenty-one  and  in  the 
daughter  at  twenty-one  or  marriage,  with  trusts  for  accruer  in  the  event  of  any  child 
dying  before  attaining  a  vested  interest  By  the  same  deed,  the  husband  and  wife 
requested  the  trustees  to  pay,  for  five  years  afler  the  date  of  the  deed,  certain  sums 
for  the  maintenance  of  the  three  children,  and  after  the  expiration  of  that  period  to 
pay  150/.  towards  the  maintenance  and  education  of  the  children  during  the  residue 
of  the  life  of  the  wife.  Held,  that  the  miuntenance  clause  did  not  enable  the  wife  to 
affect  her  life-interest  by  such  a  prospective  provision,  at  all  events  as  regarded  any 
period  beyond  the  minority  of  the  sons,  or  the  minority  or  marriage  of  the  daughter. 
Horlock  V.  Horlock,  xix.  221. 

6.  One  moiety  for  children,  the  other  as  wife  should  appoint — Default  of  appointmenL 
By  a  marriage  settlement  the  trusts  of  a  fund  were  declared  to  be  as  to  one  moiety  for 
the  benefit  of  the  children,  afler  the  death  of  the  parents ;  and  as  to  the  other  moiety 
afler  tlie  death  of  the  wife,  if  she  died  in  the  lifetime  of  the  husband,  as  the  wife 
should  appoint,  and  in  default  of  appointment  for  such  persons  as  at  the  death  of  the 
wife  would  have  been  entitled  to  the  residue  of  her  personal  estate,  "  in  case  she  had 
died  intestate  and  without  being  married."  The  wife  died  in  her  husband's  lifetime, 
leaving  two  children.  Held,  that  the  children  were  entitled  to  the  second  moiety. 
Be  Norman's  Trust,  xvii.  39,  reversing  s.  c.  xvii.  127. 

7.  Power  not  authorizing  exclusive  appointment — Children  taking  vested  interests  at 
hirih.  By  a  marriage  settlement  rents  were  to  be  paid  to  the  husband  for  life  and 
then  to  the  wife  for  life,  and  afler  the  death  of  the  survivor  towards  the  maintenance 
of  *^  all  and  every  the  child,  or  children  "  of  the  marriage  until  they  attain  the  age  of 
twenty-one ;  and  then  the  trustees  were  to  convey  the  same  premises  to  such  children 
in  such  shares,  &c.,  as  the  husband  and  wife  jointly,  or  the  surviyor  of  them,  should 
appoint ;  and  in  default  thereof  to  convey  all  the  said  premises  to  the  children  as 
joint-tenants.  If  there  should  be  only  one  child,  the  whole  to  that  If  no  issue,  or 
all  such  issue  should  die  without  issue,  in  the  lifetime  of  the  parents,  then  gift  over. 
Held,  that  the  power  did  not  authorize  an  exclusive  appointment  to  some  only  of  the 
children.  Held  also  that,  under  the  gifl  in  default  of  appointment,  all  the  children 
of  the  marriage  were  entitled  to  vested  interests  on  their  respective  births.  Held^ 
further,  that  the  children  took  estates  in  fee-simi^  under  the  gift  in  default  of 
appointment    StnUt  y.  BraithwaUe,  xiiL  881. 
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8.  Limitation  to  children — Absolute  interests.  By  settlement,  personal  estate  was 
limited,  after  the  death  of  the  husband  and  wife,  in  trust  for  all  the  children  as  tenants 
in  common,  and  the  several  issue  of  the  body  of  such  children ;  and,  failing  issue  of 
any  such  children,  their  shares  to  the  use  of  the  surviving  children,  as  tenants  in 
commen,  and  the  issue  of  their  bodies.  There  was  a  gift  over,  in  case  there  should  be 
no  issue  of  the  marriage,  or  any  issue  of  such  issue,  or,  being  such,  all  should  die 
before  their  shares  should  become  payable.  Held,  that  the  children  of  the  marriage 
took  absolute  interests,  and  that  the  representatives  of  a  child  who  died  an  in&nt, 
without  issue,  in  the  life  of  his  parents,  were  entided  to  a  share.  Mount  v.  Mounts 
xvii.  493. 

9.  Life-interesl  in  wife  hy  implication.  Where  it  was  provided  in  a  marriage  settle- 
ment that  in  case  the  wife  should  survive  the  husband,  the  fund  should  be  held  in  trust 
for  such  person  as  the  wife  should  by  will  appoint,  it  was  held^  that  the  wife  took,  by 
im|>lication,  a  life-interest  in  the  trust  fund.    AUin  y.  Crawshay^  xii.  243. 

10.  Covenant  to  discharge  lands  from  payment  of  legacies,  J.  F.,  by  will,  charged 
certain  real  estates  with  the  payment  of  four  legacies  of  5,000/.  each,  and  lefl  the 
estates  so  charged  to  J.  B.  Byiiis  marriage  settlement,  J.  B.  covenanted  with  the 
trustees  of  the  settlement  to  dischai^e  the  lands,  and  to  pay  the  legacies,  and  to  settle 
the  lands,  free  from  the  legacies,  to  the  usual  uses  and  trusts  upon  a  marriage.  He, 
however,  only  paid  off  one  of  the  said  four  legacies,  and  died.  In  a  suit  between  his 
personal  representatives  and  the  persons  entitled  to  the  real  estate,  it  was  held,  that  the 
land  was,  by  the  covenant  in  J.  B.'s  marriage  settlement,  entitled  to  be  exonerated 
oat  of  his  personal  estate.    Barham  v.  Clarendon,  xvii.  310. 

11.  Wife*s  receipt  for  rents  of  her  leaseholds  a  sufficient  discharge  to  tenants  only* 
By  a  marriage  settlement,  leaseholds  of  the  wife  wore  assigned  upon  trust  to  pay  or 
permit  the  wife  to  receive  the  rents  and  annual  profits  during  her  life,  for  her  separate 
use,  &c.  During  the  coverture,  the  wife  received  some  of  the  rents  from  the  trustee, 
and  deposited  a  portion  with  the  defendant,  and  then  died.  It  was  provided  by  the 
deed,  that  the  wife's  receipt,  and  no  other,  should  be  a  valid  discharge  for  the  said  rents 
and  annual  profits.  Semble,  that  a  discliarge  to  the  tenants  only,  and  not  to  the  trus- 
tee, was  meant  Held,  that  an  action  for  money  lent,  would  lie  by  the  husband  in  his 
own  right  to  recover  the  money  deposited.    Bird  v.  Pegrum,  xxii.  498. 

1 2.  Former  part  of  settlement  restricted  by  subsequent  part — Property  which  might  be 
given  to  wife  during  coverture.  Upon  the  marriage  of  one  of  several  residuary  legatees 
under  her  Other's  will,  the  intended  husband  and  wife  assigned  to  trustees  all  and 
every  the  sum  and  sums  of  money,  legacy  and  legacies,  and  other  personal  property 
then  due  and  payable,  or  belonging  to,  or  to  become  due  and  payable  to  the  intended 
wife  under  or  by  virtue  of  her  father's  will,  "  or  otherwise  howsoever,"  upon  trusts  for 
her  separate  use  for  her  life,  without  power  of  anticipation,'  with  trusts  in  remainder  in 
favor  of  the  children  of  the  marriage.  By  the  next  witnessing  part  of  the  same  set- 
tlement, it  was  agreed,  that  in  case  any  real  or  personal  property  should,  during 
the  coverture,  be  given  or  bequeathed  to  the  wife,  the  husband  should  settle  it  upon 
trust  so  tliat  the  wife  should  have  the  solo  power  of  disposing  of  the  same.  Held,  that 
a  legacy  bequeathed  by  another  will  to  the  wife  after  the  marriage  was  not  subject 
to  the  trusts  for  the  children,  the  latter  witnessing  part  of  the  settlement  show- 
ing that  the  former  must  be  read  in  a  restricted  sense.  Re  Stephenson's  Trusts,  xxvii. 
487. 

13.  Settlement  in  foreign  form,  A  husband  and  wife  who  have  made  a  marriage 
settlement  of  personal  estate  in  a  foreign  form  must  be  taken  to  have  contracted  not 
only  for  such  powers  of  disposition  over  the  property  as  are  expressly  reserved,  but 
also  for  all  such  as  by  the  law  according  to  which  the  settlement  is  to  be  construed, 
tre  incident  to  the  estates  created  by  it,  and  such  powers  are  not  lost  by  the  parties 
ifterwards  becoming  domiciled  in  a  conntiy  by  the  law  of  which  those  powers  are  ttd 
iMidont  to  the  estates.    Duncan  v.  Cannan^  xxxL  448. 
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14.  Settlement  by  deed  to  trustees  only,  and  not  to  them  and  their  heirs — Will.  For  a 
consideration  stated,  J.  P.  executed  an  indenture  of  settlement,  whereby  he  bargained, 
sold,  &c.,  to  trustees,  in  trust,  for  M.  C,  his  intended  wife,  to  the  use  of  the  first  son 
of  the  said  J.  P.  on  the  body  of  the  said  M.  C.  lawfully  begotten,  and  to  the  heirs 
male  of  the  said  son  lawfully  begotten,  a  certain  free  estate  called  **  Horsecrofl," 
belonging  to  the  said  J.  P.  The  said  J.  P.  had  a  son,  who  was  also  called  J.  P.  More 
than  fifty  years  after  the  making  of  the  indenture,  J.  P.,  the  fiither,  made  his  will  as 
follows :  ^  I  give  Horsecrofl,  my  estate,  that  I  now  live  in,  to  my  son,  John  P."  The 
son  died  unmarried  and  intestate.  Held,  that  the  deed  was  inoperative,  inasmuch  as 
the  gift  was  only  to  the  trustees,  and  not  to  them  and  their  heirs ;  and  that  the  son 
J.  P.  took  by  the  will  an  estate  in  fee  in  Horsecrofl.  Doe  d.  Pottow  r.  Pricker,  v. 
443. 

15.  Post-nuptial  settlement — Assignees  of  bankrupt  husband — Trustees,  By  a  post- 
nuptial settlement,  a  legacy  of  600/.,  belonging  to  the  wife,  was  settled  by  husband 
and  wife  on  the  wife  for  life,  for  her  separate  use,  with  remainder  to  her  children. 
At  the  time  of  the  settlement  the  husband  was  insolvent  Held,  that  the  assignee 
of  the  husband  was  entitled  to  one  moiety  of  the  legacy,  and  the  other  moiety 
was  ordered  to  be  paid  to  the  trustees  of  the  settlement  In  re  Wray*s  Trusts,  xv. 
265. 

16.  Shifting  clause.  By  a  marriage  settlement,  estates  A  and  B  were  limited  to  the 
husband  for  Ufe,  with  remainder,  as  to  estate  A,  to  the  first  son  of  the  marriage  in 
tail  male,  with  remainder  to  the  second  and  other  younger  sons  in  tail  male ;  and 
as  to  estate  B,  to  the  second  son  in  tail  male,  with  remainder  to  the  third  and  other 
younger  sons,  &c.  Proviso,  th&t  if  such  second  or  other  younger  son  should  become 
an  eldest  son,  and,  as  such,  entitled,  under  the  limitations  of  the  settlement,  to  the 
possession  of  the  estate  A,  then  estate  B  should  go  over  to  the  person  next  entitled 
under  the  limitations.  There  were  several  sons  of  the  marriag^,  the  eldest  of  whom 
died  in  the  lifetime  of  his  father,  without  issue.  The  father  and  the  second  son  (the 
plaintiff)  joined  in  suffering  a  recovery  of  estate  A,  to  such  uses  as  they  should  jointly 
appoint,  and,  subject  thereto,  to  the  old  uses  of  the  settlement  The  father  and  the 
plaintiff*  then  executed  a  mortgage  of  estate  A,  for  a  sum  expressed  to  be  paid  to  them 
jointly,  and  the  deed  provided  for  a  reconveyance,  on  payment  of  the  mortgage 
money,  to  the  uses  of  the  recovery  deed.  Held,  that  on  the  death  of  the  father,  the 
plaintiff*,  notwithstanding  the  recovery  and  mortgage,  came  into  the  possession  of 
estate  A,  under  the  limitations  of  the  settlement,  and  that,  under  the  shifting  clause, 
estate  B  passed  over  to  the  third  son.  Held,  also,  that  the  &ther  and  the  plaintiff*  had 
power  to  have  so  dealt  with  the  estates  as  to  prevent  the  operation  of  the  shifting 
clause.     Harrison  v.  Round,  xv.  563. 

1 7.  Construction  of  Where  a  testator  directs  a  settlement  to  be  made  of  property 
on  a  married  woman  for  life,  for  her  separate  use,  the  trust  is  to  be  framed  **  without 
power  of  anticipation."     Turner  v.  Sargent,  xxiii.  580. 

18.  Consideration  extending  to  whole  of  settlement.  Consideration  for  a  settlement 
being  found  to  exist,  it  was  held  to  extend  to  the  whole  and  not  to  a  part  only  of  the 
property  which  was  the  subject  of  it     Harman  v.  Richards,  xvii.  548. 

19.  Assignment  by  married  woman  of  life-interest  in  separate  estate — Consitleration, 
The  release  and  assignment  by  a  married  woman  of  her  life-interest  in  her  separate 
estate,  although  fettered  by  a  restriction  against  anticipation,  was  held  to  form  a 
consideration  for  a  settlement  by  another  person ;  for,  though  the  married  woman 
could  not  pass  her  future  interest,  she  might  and  did  thereby  release  her  past  income ; 
and  the  question  of  consideration  moreover  depended,  not  upon  the  point  whether  her 
assignment  passed  her  interest,  but  upon  the  question  whether  her  concurrence 
enabled  the  settlement  to  be  made.    lb, 

20.  Infant  wife.  By  a  marriage  settlement,  made  whilst  the  intended  wife  was 
an  in&nt,  the  husband  covenanted  to  assign  to  trustees  certain  property  to  which  she 
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mw  entitled  to  her  separate  uae.    Heldy  that  the  settlement  was  inoperaliye.    Re 
Waringy  xii.  851. 

21.  Infant,  A  marriage  settlement,  the  husband  being  adult  and  the  wife  a  minor, 
18  binding  on  the  former,  though  not  on  the  latter.     Cave  v.  Cave,  xix.  280. 

22.  Proviso  in  settlement.  Where  a  father,  upon  the  marriage  of  his  son,  settled 
certain  real  estates  upon  the  parties  to  the  marriage,  but  introduced  a  proviso  materi- 
ally yarying,  in  favor  of  his  son,  the  interests  under  the  settlement,  in  the  event  of  a 
separation  taking  place  between  the  intended  husband  and  wife  after  the  marriage,  it 
was  held,  that  the  proviso  was  void,  as  against  the  policy  of  the  law.  Carttoright  v. 
Cartwright,  xix.  613. 

23.  Settlement  upon  wife  of  real  estate,  in  consideration  of  mortgaging  personal 
estate.  The  settlement  on  a  wife  of  her  husband's  real  and  personal  estate,  in  consid- 
eration of  her  mortgaging  her  separate  estates  for  the  payment  of  his  debts,  is  a  valid 
settlement  against  the  assignees  of  the  husband  who  afterwards  becomes  insolvent. 
Carter  v.  Hind,  xxiiL  614. 

11.  Miscellaneous  Cases, 

1.  Appointment  under  marriage  settlement.  Under  a  marriage  settlement  power 
was  given  to  a  father  to  appoint  the  trust  estates  among  all  or  any  of  his  children. 
The  estates  were  converted  into  money,  and  the  father  obtained  a  large  portion  of  the 
trust  funds  without  giving  any  security  for  their  repayment  to  the  trustees.  The 
&ther  having  one  son  and  four  daughters,  executed  the  power  in  favor  of  the  daugh- 
ters, to  the  exclusion  of  the  son,  and  a  few  days  afterwards  the  daughters  transferred 
their  appointed  shares  in  the  trust  property  to  their  father,  who  conveyed  some  real 
estates  of  which  he  was  seised  to  them  in  exchange.  The  son,  after  the  death  of  his 
father,  filed  a  bill  to  set  aside  the  appointment,  and  also  the  deeds  effecting  the  ex- 
change, on  the  ground  of  fraud,  based  upon  a  collusive  agreement  between  the  father 
and  his  daughters,  by  which  the  father,  who  was  not  able  to  replace  the  trust  moneys, 
obtained  a  discharge  from  the  claims  of  the  trustees.  Held,  that  no  benefit  had 
accrued  to  the  father,  and  that  the  appointment  was  good.  Askham  v.  Barker,  xix. 
525. 

2.  Deed  of  settlement  after  marriage — Income  of  trust  fund  ordered  to  he  applied  to 
maintenance  of  children.  By  a  deed  of  settlement  after  marriage  a  sum  was  vested  in 
trustees  upon  trust  to  pay  the  dividends  to  the  husband  and  wife  for  life ;  it  was 
declared  that  the  true  intent  was  that  the  income  was  reserved  to  the  husband  and 
wife  "  upon  condition  that  they,  or  the  survivor  of  them,  should,  at  all  times  during 
the  minority  of  their  children,  provide  them  with  suitable  diet,  Sk,"  The  parents 
became  einbarrassed,  raised  a  sum  of  money,  and  assigned  their  interest  in  the  trust 
fund  to  secure  it  Their  six  infant  children  filed  a  bill  alleging  that  the  parents  had 
omitted  to  give  them  suitable  diet,  &c.  The  whole  income  of  the  trust  fund  was 
ordered  to  be  applied  to  the  maintenance  and  support  of  the  children.  In  re  Dalton's 
Settlement,  x.  97. 

8.  Trustees*  Relief  Act — Practice,  Money  was  paid  into  court  by  the  trustees  of  a 
marriage  settlement,  under  the  stat.  10  &  11  Vict  c.  96.  A  petition  was  presented 
for  payment  of  the  money  by  a  party  who  claimed  by  a  title  adverse  to  the  settlement. 
Beid,  that  a  bill  must  be  filed,  as  the  court  would  not  adjudicate  upon  a  conflict 
between  claimants  supporting  and  disputing  the  settlement  In  re  Fozard^s  Trusty 
XxxL348. 

4.  Semble,  that  the  court  will  not  assist  persons  claiming  under  parties  to  a  marriage 
ntllement,  where  the  effect  of  such  interference  will  be  to  defeat  the  scope  and 
dject  of  the  settlement    Duherly  v.  Day,  iii.  268. 

.0.  jB*tf  to  rectify  a  settlement,  A  marriage  with  a  ward  of  court,  a  tenant  in  tail  of 
lial  eitates,  todc  place  without  consent ;  proposals  were  made  under  yariouB  ordera  of 
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the  court,  that  the  personal  and  real  estate  of  its  ward  should  be  settled,  and  that  the 
income  should  be  secured  for  the  separate  use  of  the  wife.  A  deed  of  covenant  was 
afterwards  executed  by  the  husband,  and  the  income  of  the  personal  and  real  estates 
was  to  be  paid  to  the  wife  for  life  for  her  separate  use,  with  a  provision  against  antici- 
pation as  to  the  personal  estate,  which  was  omitted  as  to  the  rents  of  the  real  estate. 
The  deeds  executed  to  bar  the  entail  and  resettle  the  estates,  according  to  the  pro* 
posals,  were  informal,  and  the  wife  alleged  that  she  executed  them  under  duress,  and 
for  fear  of  an  attachment  The  wife  separated  from  her  husband  and  charged  the 
rents  of  the  estate  with  the  payment  of  several  annuities,  after  which  the  husband 
died.  Upon  a  bill  by  the  wife  to  rectify  the  settlement  and  obtain  payment  of  the 
rents,  it  was  held,  that  the  wife  having  dealt  inth  the  property  upon  the  footing  of  the 
settlement,  was  so  far  bound ;  and  that,  assaming  there  was  a  mistake,  the  court  would 
not  assist  her  to  defeat  transactions  bond  fide  entered  into  with  third  parties  on  the 
faith  of  the  settlement  being  correct ;  and  the  cross-bill  was  dismissed,  but  without 
costs.     Cock  V,  Clarky  xvii.  371. 

6.  As  to  appointments  under  marriage  settlements,  see  HoUiday  v.  Overton^  xiiL  302 ; 
Etoart  V.  Ewarty  xxi.  192. 

MARRIED  WOMAN. 

As  to  suits  by  married  women,  &c.,  see  Next  Fbiend.  See  also  Husbaitd  anb 
Wife.    Marriage. 

MASTER  AND  SERVANT. 

I 

I.   WHAT   CONSTITUTES   THE   RELATION   OF  MASTER  AND   SERVANT, 
n.   LIABILITY   OF   MASTER   FOR   ACTS    OF   SERVANT, 
in.   MUTUAL   RIGHTS    AND   DUTIES;   ENTICEMENT   OF   SERVANT. 

L   What  consHiutes  the  Relation  of  Matter  and  Servants 

1.  Laborer  employed  to  cleanse  drain.  Defendant  employed  P.,  a  laborer,  whom  he 
had  never  before  employed,  to  cleanse  a  drain  running  under  a  highway.  P.  lef^  the 
drain  in  a  dangerous  state,  and  plaintiff's  horse  fell  in.  Held,  a  case  of  master  and 
servant,  and  that  defendant  was  liable.    Sadler  v.  Henlock,  xxx.  167. 

2.  Journeyman  tailor — No  contract  for  time,  A  journeyman  tailor,  employed  to  do 
any  work  given  him,  there  being  no  contract  to  serve  for  any  specific  time,  but  only 
that  he  should  work  excluavely  for  his  master  on  his  premises,  and  finish  any  job  he 
undertook, — is  a  servant  wkhin  4  Greo.  IV.  c.  84,  s.  3.    Ex  parte  Gordon,  xxx.  309. 

3.  Servant  in  husbandry.  One  hired  to  serve  at  a  farm  for  a  year  as  a  dairymaid 
— to  assist  in  the  harvesting — to  cook  fo;*  the  laborers,  &c.,  &c.,  is  a  "  servant  in  hus- 
bandry," within  20  Greo.  IL  c.  19.    Ex  parte  Hughes,  xxv.  228. 

4.  Servant  of  clerk  of  peace.  By  the  59  Geo.  IIL  c.  28,  two  courts  may  be  held  at 
quarter  sessions,  and  the  clerk  of  the  peace  is  to  appoint  a  fit  and  sufficient  person  to 
record  the  proceedings  in  the  second  court  Quaere,  whether  the  person  so  appointed 
is  the  servant  of  the  clerk  of  the  peace,  so  as  to  render  the  latter  liable  for  the  negli- 
gence of  the  former,  or  so  as  to  make  a  receipt  by  such  person,  of  a  fine  imposed  at 
quarter  sessions,  a  receipt  by  the  clerk  of  the  peace  ?     Wildes  v.  Morris,  xiv.  181. 

5.  Fines,  Quan-e,  also,  if  such  person  has  authority  to  receive  fines  imposed  at 
quarter  sessions,  so  as  thereby  to  charge  the  clerk  of  the  peace  with  the  receipt  of 
them  ?    lb, 

•  6.  Where  such  person  had  received  in  court  a  fine  so  imposed,  and  had  handed  h 
orer  to  the  undersheriiT,  but  made  no  record  of  such  payment,  and  the  clerk  of  the 
peace  not  knowing  that  such  payment  had  been  made,  inserted  the  fine  on  the  rail 
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as  unpaid,  and  the  sheriff  thereupon  levied  the  fine,  it  was  held,  that  the  clerk  of  the 
peace  was  not  bound  to  enter  the  fine  as  paid  unless  his  appointee  wli3  his  servant, 
acting  within  his  authority.    Ih. 

7.  Agreement  creating  this  relation,  and  not  that  of  landlord  and  tenant.  By  an 
agreement,  not  under  seal,  made  between  the  defendant,  described  as  a  common 
brewer,  of  the  one  part,  and  the  plaintiflf  of  the  other  part,  reciting  that  the  defend- 
ant was  in  possession  of  a  messuage  and  premises,  wherein  the  sale  of  beer  had  been 
fbr  some  time  past  carried  on  by  A  B,  on  the  defendant's  account,  and  that  the  plain- 
tiff was  desirous  of  carrying  on  such  trade  and  business  for  the  defendant,  to  which 
he  had  agreed,  it  was  witnessed,  that  the  defendant  agreed,  fbr  the  consideration 
therein  stated,  that  the  plaintiff  should  enter  upon  the  said  premises  and  carry  on 
therein  such  trade  or  business  for  the  defendant,  in  the  place  and  stead  and  in  the 
same  manner  and  with  and  on  the  same  privileges  and  terms  as  the  said  A  B  had 
theretofore  done,  until  the  agreement  should  be  determined  by  the  notice  thereafter 
mentioned ;  and  the  plaintiff  thereby  agreed,  during  all  the  time  he  should  carry  on 
the  said  trade  on  the  said  premises  for  the  defendant,  that  all  beer  sold  by  him  on  the 
taid  premises  should  be  had  by  him  from  the  defendant,  and  that  the  plaintiff  should 
not  part  with  the  said  trade  or  the  occupation  of  the  said  premises  to  any  person 
without  the  license  of  the  defendant ;  and  that,  whenever  either  party  should  be  de- 
lirous  of  putting  an  end  to  the  agreement,  the  plaintiff  should,  on  receiving  from  the 
defendant  such  notice,  quit  the  said  trade  and  deliver  up  possession  of  the  said  prem- 
ises, and  should  be  at  liberty  to  leave  the  said  trade  and  quit  the  occupation  of  the 
said  premises,  on  giving  one  month's  notice  to  the  defendant.  Held,  that  this  did  not 
create  the  relation  of  landlord  and  tenant  between  the  parties,  but  that  the  occupation 
of  the  plaintiff  was  that  of  servant  to  the  defendant.  Mayhew  v.  Sutlle^  xxviii.  266; 
8.  c.  XX vi.  139. 

11.  Liability  of  Master  for  acts  of  Sen^ant. 

1.  General  doctrine  of  liahUity,  A  master  is  liable  for  the  negligent  or  tortious 
acts  of  his  servant,  when  done  in  the  course  of  his  employment ;  but  he  is  not  liable 
if  the  acts  are  wilful,  or  unauthorized  and  not  in  the  course  of  his  employment  Note 
to  Mitchell  V.  Crassweller,  xvi.  448. 

2.  Negligent  driving  of  carman  not  at  the  time  in  masters*  employ.  It  was  the  duty 
of  the  defendants'  carman  ailer  having  delivered  his  masters'  goods  for  the  day  to 
return  to  their  house,  get  the  key  of  the  stable,  and  put  up  their  horse  and  cart  in  a 
mews  in  an  adjoining  street.  On  his  return  one  evening  he  got  the  key,  but  instead 
of  going  to  the  mews,  and  without  the  defendants'  leave,  he  drove  a  fellow  servant  in 
an  opposite  direction,  and  on  his  way  back  injured  the  plaintiff  by  his  negligent  driv- 
ing.    Heldy  that  the  defendants  were  not  liable.    Jb. 

3.  The  declaration  also  stated,  that  whilst  the  plaintiff  was  crossing  a  certain  street, 
the  defendants,  by  their  servant,  negligently  drove  and  injured  the  plaintiff.  Held, 
that  the  defendants,  under  not  guilty,  might  show  that  the  driver  was  not  at  that  time 
acting  as  their  servant,    lb. 

4.  Liability  of  boarding-house  keeper  for  negligence  of  servant — Duty  as  to  employing 
servants.  The  keeper  of  a  boarding-house  agreed  to  furnish  attendance ;  a  servant 
being  sent  on  an  errand  by  a  guest,  in  the  evening,  lefl  the  front  door  ajar,  and  a 
thief  entered  and  stole  a  box  belonging  to  the  guest  On  an  action  by  the  guest  for 
the  value  of  the  box,  the  jury  found  for  the  defendant  on  the  general  issue  of  "  not 
guilty."  Held,  by  the  court,  that  it  was  the  duty  of  the  defendant  to  take  such  cara 
of  her  house  and  the  things  of  her  guests  in  it  as  every  prudent  householder  would 
lake ;  and,  by  Lord  Campbell,  C.  J.,  and  Coleridge,  J.,  that  if  there  had  been  a 
Vint  of  due  and  reasonable  care,  it  was  immaterial  whether  the  negligent  act  was  that 
cf  the  defendant  or  her  servant,  even  though  every  care  had  been  taken  in  employing 
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sncli  servant;  but,  by  TVightmaii,  J.,  and  Erie,  J.,  that  her  duty  extended  only  to 
care  in  employing  none  but  trustworthy  servants ;  if  that  had  been  done,  the  defend- 
ant was  not  liable  for  the  single  act  of  negligence  by  the  servant  Rule  for  new  trial 
discharged.    Dansey  y«  Richurdion,  xxv.  76. 

5.  Liability  of  harbor  commissioners  for  negligence  of  master  of  steam-tug.  The 
plaintiff's  vessel  received  damage  through  the  negligence  of  the  master  of  a  steam-  . 
tug  towing  it  in  the  harbor  of  N.  By  an  act  of  parliament,  which  appointed  com- 
missioners of  the  harbor,  it  had  been  provided  that  it  riionld  be  lawful  for  the 
commissioners  to  provide  steam-tugs,  and  that  any  person  requiring  a  towing-vessd  . 
should  pay  to  the  commisaoners  such  compensation  as  the  commissioners  should  fix. 
An  arrangement  had  been  entered  into,  that  the  proprietors  should  employ  their 
boats  at  reduced  charges,  and  that  the  commissioners  should  pay  them  a  compensation 
for  the  reduction.  The  steam-tugs  had  been  placed  under  the  control  of  the  harbor- 
master, who  was  authorized  by  the  act  to  give  directions  respecting  the  management 
of  vessels  in  the  harbor.  The  plaintiff  recovered  judgment  for  the  injury  to  his  vessel 
against  the  commissioners,  on  the  ground  that  they  were  responsible  for  the  negU- 
gence  of  the  master  of  the  tug.  Held,  on  appeal,  that  the  judgment  ought  to  be 
reversed,  as  on  no  inferences  of  fiicts  that  could  legitimately  be  drawn  from  the  case, 
could  the  judgment  of  the  county  court  have  been  arrived  at  without  an  error  in  law. 
CSithbertson  v.  Parsons,  x.  521. 

6.  Tortious  act  of  servant  not  authorized  or  ratified  by  master — Arrest  in  railway 
train — Excursion  ticket — Trespass  for  false  imprisonment.  Plaintiff  bought  an  ex- 
cursion ticket  on  the  railway  of  defendants,  having  been  misinformed  by  the  ticket  clerk 
as  to  the  time  of  the  return  of  the  train.  Returning  in  a  train  at  the  time  directed  by 
the  clerk,  he  gave  up  his  ticket,  when  the  person  in  charge  of  the  tnun,  informing 
him  that  he  ought  not  to  have  gone  by  that  train,  demanded  2s.  Sd.  more.  Payment 
being  refused,  a  railway  servant  and  the  superintendent  took  the  plaintiff  into  custody. 
The  point  disputed  being  the  admissibility  of  certain  evidence,  and  the  question 
whether  there  was  evidence  for  the  jury  of  the  railway  servant,  who  made  the  arrest, 
being  a  servant  of  the  defendants,  it  was  held  that,  at  all  events,  there  being  no  proof 
of  the  defendants  having  the  power  of  arresting  the  plaintiff,  there  was  no  evidence 
of  their  having  expressly  or  impliedly  authorized  4>t  ratified  the  arrest  made  by  the 
railway  servant,  and  therefore  that  they  were  not  liaUe  for  his  tortious  act.  Boe  t. 
The  Birkenhead,  (^c.  Railway  Co,  viL  546. 

7.  Unlawful  act  done  by  servant  of  contractor  employed  to  do  it:  Where  a  person  is 
employed  to  do  an  unlawful  act,  by  which  an  injury  is  occasioned  to  a  third  person, 
the  employer  is  liable  to  an  action  for  such  injury,  though  the  party  employed  be  a 
contractor,  and  the  act  that  of  his  servants.  ElUs  t.  The  Sheffield  Oas  Consumers 
Co.  xxii.  198. 

8.  Negligence  of  sub-contractor.  A  railway  company  entered  into  a  contract  with 
A  to  construct  a  branch  line ;  A  contracted  with  B  to  erect  a  tubular  bridge,  parcel 
of  the  works.  B  had  a  surveyor,  C,  whom  he  paid  by  a  salary  of  250/.  a  year  to 
attend  to  his  general  business ;  and  after  obtaining  the  contract  for  the  bridge,  con- 
tracted with  C  to  provide  the  necessary  scaffolding,  for  which  he  was  to  receive  40/. 
•irrespective  of  his  salary,  B  to  furnish  ^e  requisite  materials,  including  lights.  One 
of  the  poles  of  the  scaffold  rested  on  a  highway,  and  owing  to  the  want  of  sufficient 
light  to  warn  the  passers-by,  D  stumbled  over  the  pole  and  was  injured;  subse- 
quent to  which  additional  lights  were  placed  on  the  spot,  and  B  paid  for  them. 
HM,  that  B  was  not  liable,  and  that  D's  remedy  lay  against  C.  Knight  v.  Fox,  i 
477. 

9.  Servant  committing  public  nuisance.  If  A  emplojrs  another  to  do  a  lawful  act, 
and  he  in  doing  it  commits  a  public  nuisance,  A  is  not  responsible.  Aliter,  if  the 
act  to  be  done  necessarily  invdves  the  committuig  a  public  nuisance.  Peaehey  t. 
Mowlandf  xvL  448. 
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10.  In  America,  the  cases  are  generally,  though  not  nniformly,  in  favor  of  the  r»- 
qponsilnlity  of  A.    See  note.    See  also  Orerton  v.  Freeman,  viii.  479. 

m.  Mutual  Sights  and  Duties  ;  Enticement  of  Servant. 

1.  Governess — Determination  of  service,  A  governess  is  not  within  the  rale  appli* 
cable  to  menial  or  domestic  servants,  that  upon  a  general  hiring,  the  service  may  be 
determined  by  a  month's  notice  or  payment  of  a  month's  wages.  Todd  v.  Kerrichy 
xiv.  488. 

2.  Truck  Act.  Qwere,  if  employers  of  workmen  are  also  interested  as  partners  in 
a  shop  for  the  sale  of  goods  adjoining  or  near  to  the  office  where  the  men's  wages  are 
paid,  and  wages  are  expended  there  in  goods,  whether  they  can  be  recovered  as 
having  been  paid  in  violation  of  the  Truck  Act  ?  SemUe,  they  can,  if  any  constraint 
has  been  used  by  the  employers  to  induce  the  workmen  to  spend  their  wages  at  their 
shop.     (Ming  v.  Smith,  xi.  424. 

3.  Refusal  to  employ  servant  according  to  agreement — Damages.  Declaration  that 
]daintiff  agreed  to  enter  into  defendant's  service  as  courier,  from  a  certain  day, 
defendant  agreeing  to  start  on  a  journey  of  three  months  at  least  on  that  day,  and 
pay  certain  wages.  Before  the  day  arrived,  defendant  refused  to  fulfil  the  contract, 
at  any  time,  and  the  action  was  at  once  brought  Held,  that  plaintiff  was  not  bound 
to  wait  tiU  the  day  came,  but  could  maintain  this  action.  In  assessing  damages  in 
inch  a  case  the  jury  arc  justified  in  looking  at  all  that  had  happened  or  was  likely  to 
hi^pen  down  to  the  day  of  trial,  to  increase  or  mitigate  the  plaintiff's  loss.  Hochster 
T.  De  Latour,  xx.  157. 

4.  Voluntary  service,  A  person  who  voluntarily  undertakes  a  duty  for  a  railway 
company,  and  receives  an  injury  caused  by  the  want  of  another  person  to  assist  him, 
is  not  entitled  to  recover  from  his  employers  a  compensation  for  the  injury.  Sldp  v. 
The  Eastern  Counties  Railway  Co,  xxiv.  896. 

6,  Miner  kiUed  by  stone  falling  from  roof  of  mine — Question  for  jury.  In  an  action 
by  the  widow  of  A,  a  miner,  to  recover  compensation  for  his  death,  alleged  to  have 
been  caused  by  the  negligence  of  the  defendants,  his  employers,  it  appeared  from  the 
plaintiff's  evidence  that  A  worked  in  the  main  road  of  the  pit,  taking  out  coal  there ; 
that  he  had  often  complained  of  a  large  stone  in  the  roof,  which  was  in  a  dangerous 
position ;  that  on  the  morning  of  the  accident  defendants'  manager  had  said  there 
was  no  danger,  but  promised  to  remove  it,  and  had  sent  two  men  to  do  this ;  that  on 
reaching  the  spot,  they  found  A  filling  his  hutch  with  coals,  and  they  waited  till  he 
sboold  finish  it,  but  before  that  had  been  done  the  stone  fell  and  killed  A.  There 
was  conflicting  evidence  as  to  whether  the  men  told  A  to  fill  his  hutch  first,  before 
they  would  remove  the  stone,  or  whether  A,  for  his  own  benefit,  asked  the  men  to 
wait  till  he  filled  it  Held,  reversing  the  judgment  of  the  court  of  session  in  Scotland, 
that  there  was  evidence  to  go  to  the  jury ;  and  the  two  questions  for  them  were-— 
first,  was  the  stone  negligently  allowed  by  defendants  to  remain  in  a  dangerous  posi- 
tion too  long ;  and,  secondly,  did  A  lose  his  life  in  consequence  of  that  negligencei 
and  not  in  consequence  of  his  own  rashness.    Paterson  v.  Wallace,  xxviiL  48. 

6.  Workman  not  to  incur  extraordinary  danger.  Where  a  master  is  employing  a 
servant  in  a  work,  he  is  bound  to  take  all  reasonable  precaution  that  there  shall  be  no 
•xtra(»dinary  danger  incurred  by  the  workman.    Per  Lord  Cranworth.    lb, 

7.  Accident  to  one  servant  by  fault  of  another.  The  master  is  liable  to  third  persona 
fer  accidents  occasioned  by  the  neglect  of  his  servants,  but  is  not  liable  to  his  ser- 
vants for  an  injury  caused  by  the  fault  of  their  fellow-servant  Per  Lord  Cranworth. 
Ik 

8.  Grounds  ofdismitsaL  The  declaration  stated  that  the  plaintiff  entered  into  the 
Nnrice  of  the  defendant  fbr  a  term  of  three  years,  under  an  agreement  that  he, 
4ie  plaintiff,  would  during  that  time  use  his  best  endeavors  to  promote  the  intereiti 
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of  the  defendant,  and  would  attend  to  and  carry  out  all  reasonable  requests.  Heldf 
in  an  action  for  wrongful  dismissal  before  the  end  of  the  term  that  a  plea  that  the 
plaintiff  did  not  whilst  in  the  defendant's  employ  use  his  best  endeavors  to  promote 
the  interests  of  the  defendant  according  to  the  agreement,  wherefore  he  was  dis- 
missed, disclosed  a  good  defence,  although  the  plea  would  have  been  held  bad  on 
special  demurrer.    Arding  v.  Lomax,  xxviii.  543. 

9.  Non-interference  b^  court  of  chancery.  Under  a  contract  of  hiring  and  service, 
containing  stipulations  of  such  a  nature  that  specific  performance  could  not  be  en- 
forced, the  court  of  chancery  will  not  restrain  the  employer  from  excluding,  or  enjoin 
him  to  retain,  a  servant,  agent,  or  manager.  Semble,  even  if  there  has  been  no 
broach  of  covenant  by  the  latter.    Stocher  v.  Brockelbank,  v.  67. 

10.  Loss  of  servant's  luggage  on  railway — Action  in  his  own  name.  A  servant 
travelling  with  his  master  on  a  railway  may  have  an  action  in  his  own  name  against 
the  railway  company  for  the  loss  of  his  luggage,  although  the  master  took  and  paid  for 
his  ticket    Marshall  v.  The  York,  (fc.  Railway  Co.  vii.  519. 

11.  Contract  for  exclusive  personal  service — Enticement  of  opera  singer.  Defendant 
prevailed  upon  J.  W.,  a  dramatic  singer,  to  break  her  contract  to  sing  at  plaintiff's 
theatre,  and  not  elsewhere,  during  a  certain  term ;  accordingly,  J.  W.  refViscd  to  sing 
there  during  any  part  of  the  term.  Held,  that  the  action  was  maintainable  at  common 
law,  as  the  maliciously  procuring  J.  W.  to  break  her  contract  was  a  wrongful  act  from 
which  damage  accrued  to  the  plaintiff;  that  the  rule  of  law  giving  a  remedy  for  en- 
ticing away  servants,  is  not  confined  to  menial  servants,  or  to  snch  as  fall  within  the 
statute  of  laborers,  but  extends  to  all  cases  where  there  is  an  unlawful  or  malicious 
enticing  away  of  a  person  employed  to  give  his  exclusive  personal  service  for  a  given 
time  under  the  direction  of  an  employer  who  is  injured  by  the  wrongful  act,  and 
whether  the  employee  had  actually  entered  upon  his  duties  or  not  SemUe,  (per 
Crompton,  J.,)  that  the  contract  need  not  be  for  exclusive  service.  Coleridge,  J^ 
contri^.  The  persuading,  &c.,  is  not  actionable ;  the  general  rule  of  law  confining  the 
remedy  for  breach  of  contract  to  the  contracting  parties.  The  case  of  master  and  ser- 
vant is  excepted  by  a  special  statute,  and  this  case  is  not  within  it  Lumley  v.  Gye, 
XX.  168. 

MERGER. 

1.  Pritnd  facie  when  a  person  conveys  or  settles  an  estate,  he  means  to  include  in 
the  conveyance  every  interest  which  he  can  part  with,  and  which  he  does  not  except 
Johnson  V.  Webster,  xxxi.  98. 

2.  Owner  of  estate,  having  charge  upoh  it — Intermediate  estate.  When  the  owner 
of  an  estate  has  also  a  charge  upon  it,  and  there  is  some  intermediate  chai^  or 
estate  between  his  own  charge  and  his  ownership  in  fee,  it  may  be  reasonable  to  say» 
that  without  some  special  act,  no  presumption  can  be  made  of  an  intention  to  meige 
the  charge  in  the  fee,  for  that  might  be  against  ih^  interest  of  the  owner,  by  letting 
in  the  intermediate  estate ;  but  where  the  intermediate  estate  is  created  by  the  act 
of  the  owner  himself,  this  reasoning  has  no  application,    lb. 

8.  Reversion  in  fee  descending  upon  tenant  for  life  under  wUl — Bar  of  contingent 
remainder.  A,  by  will,  took  a  life-estate  in  certain  premises,  with  a  contingent  re- 
mainder in  B.  The  reversion  in  fee  of  the  same  premises  descended  to  A,  at  the  same 
time,  as  the  inmiediate  heir  at  law  of  the  testator.  Held,  that  the  devolving  of  both 
estates  upon  A  at  the  same  time,  did  not  operate  as  a  merger  so  as  to  bar  B's  con- 
tingent remainder ;  but  that  a  deed  by  A  to  such  uses  as  required  a  union  of  the  two 
estates  would,  if  well  executed,  operate  as  such  a  merger.  Banchs  v.  Ollerton,  xxvL 
508. 

4.  Whether  a  declaration  in  a  separate  instrument,  that  a  bond  giverf  upon  an 
original  simple  contract  debt  was  not  to  operate  as  a  release,  can  prevent  the  legal 
effect  of  merger,  quare,    Owen  t.  Homan,  liL  112.  * 
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5.  A  term  for  years  assi^ed  hy  way  of  mortgage  by  the  lessee  to  the  lessor  is 
merged.     Cottee  v.  Richardson^  viii.  498. 

6.  Merger  of  a  charge  in  the  mhcritanee  is  not  to  be  assumed,  if  it  would  be 
contrary  to  the  interest  of  the  owner  of  the  estate  and  charge.  Davis  v.  Barrett^ 
XL  317. 

MINES. 

1.  Mutual  rights  of  owners  of  surface  and  of  mines.  When  the  sur&ce  of  land 
belongs  to  one  man,  and  the  minerals  belong  to  another,  no  evidence  of  tide  appear- 
ing to  regulate  or  qualify  their  rights  of  enjoyment,  the  owner  of  the  minerals 
oannot  remove  them  without  leaving  support  sufficient  to  maintain  the  surface  in  its 
natural  state.  The  owner  of  the  surface  close,  while  unincumbered  by  buildings 
^ad  in  its  natural  state,  is  entided  to  have  it  supported  by  the  subjacent  mineral 
strata;  and  if  the  surface  subsides  and  is  injured  by  the  removal  of  these  strata, 
although  the  operation  of  removal  may  not  have  been  conducted  negligently  nor 
cootiary  to  the  custom  of  the  country,  the  owner  of  the  surface  may  maintain  an 
action  against  the  owner  of  the  minerals  for  the  damage  sustained  by  the  subsidence. 
Humphries  v.  Brogden^  i.  241.     See  also  Jeffries  v.  Williams^  L  433. 

%  The  mutual  rights  of  the  owners  of  the  surface  and  of  the  subjacent  mines  may 
be  Taried  by  express  stipulation.  They  were  held  not  to  be  varied  by  a  deed 
reserving  the  mines,  with  full  power  to  do  every  thing  needful  or  convenient  for 
working  Uiem,  the  grantor  paying  to  the  grantee  treble  damages  fcur  any  loss  sus- 
tained thereby.  The  entire  removal  of  all  the  coal,  leaving  the  surface  unsupported, 
was  held  not  necessary,  and  contrary  to  the  approved  practice  at  the  date  of  the 
reservation,  (1671,)  to  which  period  a  plea  was  held  to  refer,  that  defendants  acted 
in  accordance  with  the  approved  practice.    Smart  v.  Morton^  xxx.  385. 

3.  Mutual  rights  of  lessees  of  coal  mines  and  alum  mines.  A  lease  of  alum  mines 
gave  the  lessee  the  right  to  obtain  alum  from  certain  coal  wastes.  A  subsequent 
lease  of  the  coal  mines  provided  that  nothing  thereby  granted  should  injure  the 
rights  of  the  parties  who  held  the  alum  mines.  The  alum  existed  in  strata  above 
the  coal  wastes.  The  coal  lessees  could  not  thoroughly  work  the  coal  without  remov- 
ing the  pillars  which  supported  the  roof;  but  by  doing  this,  the  alum  would  be 
rendered  impossible  to  be  reached.  Held,  that  the  coal  pillars  could  not  be  removed. 
The  Earl  of  Glasgow  v.  The  Hurlet  and  Campsie  Alum  Co.  viiL  18. 

See  Easement. 

MISDEMEANOR. 

To  bring  a  horse  infected  with  the  glanders  into  a  public  place,  to  the  danger 
qf  infecting  the  Queen's  subjects,  is  a  misdemeanor  at  common  law.  Regina  v.  Hen^ 
9on^  xviii.  107. 

MONEY. 

When  to  be  deemed  land  and  e  converso,  see  Equitable  Contbbsion  of  Fao^ 
SRTT.     Also,  Harcourt  t.  Seymour^  v.  203,  In  re  Wharton,  xxiii.  486. 
Money  paid  into  court j  see  Payment  ikto  and  out  of  Court. 

MORTGAGE. 

I.   OF  THE  mortgagor. 

n.  of  the  mortgagee. 
m.  foreclosure  of  mortgage. 
IT.  redemption. 

y.  sale  of  mortgaged  premises. 

Yl.  of  BRCEiyEBS  IN  CASE  OF  MOBTGAaB, 

86  • 
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VII.   PRIORITY  OP  INCUMBRANCES, 
Tni.   EQUITABLE  MORTGAGE. 
IX.   MORTGAGE*  OF  PERSONAL  PROPERTY,  &C. 
X.   MISCELLANEOUS  CASES. 

I.  Of  the  Mortgagor, 

1.  Compensation  for  loss  of  tide-deeds,  A  mortgagor  who  has  paid  off  the  moii- 
gago  debt,  and  to  whom  the  mortgaged  property  has  been  reconveycd,  is  entitled 
to  compensation  from  the  mortgagee  for  the  miaccountable  loss  of  the  title-deeds  whilst 
in  the  possession  of  the  mortgagee,  unless  the  latter  can  show  something  to  discharge 
himself.    Brown  v.  Sewell^  xxi.  508. 

2.  Right  of  mortgagor  to  distrain,  A  mortgagor  in  possession  is,  prcesumptione  juriSf 
authorized  to  distrain  as  the  bailiff  of  the  mortgagee.  A  mortgagor  in  possession 
distrained  for  rent  accruing  due  after  the  mortgage,  but  the  notice  of  distress 
described  the  rent  as  due  to  himself  Held^  in  replevin,  that  he  could  make  cogni- 
zance as  the  bailiff  of  the  mortgagee.     Trent  v.  Huntj  zxii;  546. 

II.  Of  the  Mortgagee, 

1.  Liability  of  mortgagee  when  in  part  possession  of  premises.  A  mortgagee  in  pos- 
session of  part,  and  allowing  the  mortgagor  to  retain  possession  of  the  rest,  is  not,  at 
the  suit  of  a  subsequent  incumbrancer,  to  be  charged  constructiyely,  as  in  possession 
of  the  whole.     Soar  v.  Dalhyy  xv.  124. 

2.  Right  of  mortgagee  to  maintain  action  for  use  and  occupation.  A  mortgagee  who 
has  never  been  seised  or  in  actual  possession  of  the  mortgaged  premises,  cannot  main- 
tain an  action  of  trespass,  or  use  and  occupation.  Qucere^  supposing  the  plaintiff  to 
have  been  in  possession,  and  the  defendants  to  have  trespassed  and  occupied  it  to  his 
exclusion,  whether  he  would  be  entitled  to  recover  for  use  and  occupation  on  the 
principle  that  he  might  waive  the  trespass  and  recover  in  assumpsit.  Turner  v. 
Cameron*s  Coalbrook^  {fc.  Railway  Co.  ii.  842. 

3.  Paying  off  mortgage — Mortgagee  must  state  his  account. '  Upon  the  expiration  of 
a  notice  to  pay  off  mortgage  money,  the  mortgagees  are  bound  to  know  and  to  state 
the  amount  due  for  principal,  interest,  and  costs.  And  if  the  mortgagees  refuse  to 
receive  the  amount  tendered  by  the  mortgagor  as  due  for  principal,  interest,  and 
costs,  they  do  so  at  their  own  risk.     Harmer  v.  Priestleyy  xxi.  496. 

4.  Liability  of  mortgagee  in  possession.  Where  a  tenant  for  life  has  a  mortgage 
upon  the  inheritance,  and  an  account  is  directed  to  be  taken  between  him  and  the 
remainder-man  of  the  rents  received,  and  the  interest  on  the  mortgage,  such  tenant 
for  life  cannot,  excepting  upon  special  grounds,  be  chai^ged  with  wilful  default  as  in 
the  case  of  a  mortgagee  in  possession.    Kensington  v.  Bouvericy  xxxi.  345. 

5.  Title  of  mortgagees  not  better  than  mortgagors.  Solicitors  for  trustees  for  sale, 
purchased  part  of  the  trust  property  and  mortgaged  it  to  A  and  B.  The  purchase 
was  set  aside.  Held^  that  A  and  B,  who  had  notice  of  the  relation  in  which  their 
mortgagors  stood  to  the  vendors,  could  claim  no  better  title  than  their  mortgagors. 
Cookson  V.  LeCj  xxiii.  400. 

6.  Arrears  of  interest — Tacking  covenant  against  heir.    Where  there  is  a  mortgage 

•  of  land,  and  a  covenant  by  the  mortgagor,  for  himself  and  his  heirs,  to  pay  the 
jnortgage  money  and  interest,  if  there  has  been  no  payment  for  a  long  period,  the 
land  is  only  charged  with  six  years'  arrears  of  interest  under  the  3  &  4  Will.  IV. 

•  c.  27,  8.  42,  but  twenty  years*  arrears  may  be  recovered  by  an  action  on  the  covenant, 
■under  the  3  &  4  Will.  IV.  c.  42,  s.  3.  In  such  a  case,  in  a  suit  by  the  heir  of  the  mort- 
gagor to  redeem,  the  mortgagee  may  tack  the  personal  liability  on  the  covenant  as 
against  the  heir.    Elvy  v.  Norwood^  xi.  224. 

7.  Covenant  to  insure — Right  to  policy  moneys.    A  lessee  who  jiad  covenanted  to 
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iiunire  against  fire  in  the  joint  names  of  himself  and  his  lessor,  with  a  proyiso  that 
the  policy  moneys  should  be  expended  in  reinstating  the  premises,  assigned  them 
by  way  of  mortgage,  with  a  power  of  sale  under  which  the  mortgagee  sold.  The 
mortgage-deed  did  not  notice  the  policy.  The  premises  were  subsequently  damaged 
by  fire,  and  were  reinstated  by  the  mortgagee.  On  a  claim  filed  by  the  mortgagee 
and  his  vendee,  the  mortgagor  was  decreed  to  deliver  up  the  policy  and  join  with 
the  lessor  in  signing  the  receipt  to  the  insurance  office  to  enable  the  mortgagee  to 
receive  the  money  payable  under  the  policy.     Garden  v.  Ingram^  xxiii.  408. 

8.  Action  for  mesne  profits,  A  party  having  mortgaged  his  premises  to  the  plain- 
tiff  in  1846,.  and  being  allowed  to  remain  in  possession,  let  them,  in  1848,  to  the 
defendant  In  October,  1849,  the  plaintiff,  without  having  made  an  entry  on  the 
premises,  or  having  been  otherwise  in  possession,  brought  ejectment  against  the  defend- 
ant, who  gave  his  consent  to  a  judge's  order  dated  the  31st  of  October.  The  order 
direct^  proceedings  to  be  stayed  till  the  15th  of  November  then  next,  the  tenant 
in  possession  undertaking  on  that  day  to  give  up  possession  to  the  plaintiff,  and  thai 
in  de&ult  the  plaintiff  should  be  at  liberty  to  sign  final  judgment  and  issue  execu- 
tion against  the  tenant  for  the  costs  of  such  judgment,  execution,  writ  of  possession, 
costs  of  levy,  &c.  On  the  15th  of  November  the  plaintiff  first  entered  into  possession 
of  the  premises,  and  brought  an  action  for  mesne  profits  accrued  between  November, 
1848,  and  the  15th  of  November,  1849.  Held^  thai  the  plaintiff  net  having  been  in 
possession  of  the  premises  prior  to  the  15th  of  November,  could  not  maintain  the 
action,  his  entry  not  having  relation  back  to  his  title  as  mortgagee.  Litchfield  y. 
Ready,  i.  460. 

9.  A  legal  mortgagee  may  maintain  a  creditor's  suit,  for  the  administration  of  an 
estate.     Groves  v.  Lane,  xiii.  376. 

10.  As  to  the  rights  of  a  mortgagee  of  freight,  see  Broum  v.  North,  xvi.  486. 

III.  Foreclosure  of  Mortgage, 

1.  Mortgagee  imth  power  of  sale,  A  mortgagee  of  a  reversionary  interest  in  stock 
in  the  public  funds,  with  a  power  of  sale,  cannot  be  called  on  to  submit  to  a  decree 
for  sale,  but  may  proceed  by  bill  for  foreclosure ;  and  is  entitled  to  a  decree  in  the 
conunon  form  for  an  account,  and,  in  default  of  payment,  for  foreclosure.  Wayne  t. 
Hanham,  iv.  147. 

2.  Discretion  of  court.  The  court  has  a  discretion,  under  the  15  &  16  Vict 
c  86,  s.  48,  and  it  will  not  direct  a  sale  of  an  incumbered  estate,  unless  it  is  mani- 
festly for  the  benefit  of  all  parties ;  and  where,  under  the  circumstances,  it  would 
not  be  beneficial,  a  common  decree  of  foreclosure  was  made.  Hurst  v.  Hurst,  xiz. 
874. 

8.  Foreclosure  upon  a  trust  for  sale.  If,  in  an  indenture  containing  trusts  for  sale 
made  between  the  owner  of  premises  and  the  lender  of  a  sum  of  money,  there  are 
covenants  to  pay  the  principal  money  and  interest  in  six  months ;  and,  also,  absolute 
covenants  by  the  owner  for  title,  as  upon  a  mortgage,  and  for  quiet  enjoyment  by  the 
lender  afler  six  months,  these  covenants  do  not,  nevertheless,  make  the  case  one  for 
foreclosure,  but  only  one  for  sale.    Jenkin  v.  Row,  xi.  297. 

4.  Vesting  order  against  infants  estate.  If  a  mortgagee  foreclose  against  an  infant 
devisee  of  the  estate,  a  vesting  order  under  the  Trustee  Act  is  unnecessary,  and  will 
not  be  granted.    In  re  Williams,  xi.  95. 

6.  Validity  of  deed.  Where  a  mortgage  deed,  of  a  person  afterwards  found  a  lonar 
tic,  is  good  primJoL  facie,  the  mortgagor  cannot  be  permitted  to  show  its  invalidity  in  a 
nit  for  foreclosure,  (except,  semUe,  by  cross-examination  of  attesting  witnesses,)  and 
fte  coort  will  act  upon  it  until  it  is  set  aade  by  a  court  of  law.  Jacobs  v.  Richards^ 
urn.  486. 

6.  Who  hound  by  foreclosttre,     A  party  to  a  suit,  ii^  which  B  decree  of  foreclosare 
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has  been  made,  in  the  absence  of  another  party  interested  in  the  estate,  whose  interest 
was  not  disclosed  on  the  pleadings,  is,  notwithstanding  the  imperfection  of  the  suit, 
bound  by  the  decree  of  foreclosure.    Bromitt  y.  Moor^  xiL  241. 

7.  Offers  to  redeem.  If  a  first  mortgagee  files  a  bill  for  foreclosure,  making  several 
persons  parties  to  the  suit,  simply  alleging  that  they  claim  an  interest  in  the  premises, 
this  act  and  allegation  are  not  equivalent  to  an  ofier  to  redeem  the  subsequent  mort- 
gages.   Mansfield  v.  Ogle^  xxxi.  357. 

8.  BUI  of  foreclosure  by  sub-mortgagee — Representative  of  mortgagee  unknoum.  A 
tub-mortgagee  filed  a  bill  of  foreclosure ;  the  mortgagee  had  died  and  his  representa- 
tive was  unknown.  Held,  that  the  court  could  not,  under  sect  44  of  the  Chancery 
Amendment  Act,  direct  the  suit  to  proceed  in  the  absence  of  a  representative  of 
the  mortgagee,  against  whose  estate  a  decree  was  asked,  BruUon  v.  Birch,  xiz« 
588. 

9.  In  a  fbreebsure  suit,  a  creditor  by  judgment,  subsequent  to  the  plaintiff,  put  in 
Ids  answer,  disclaiming  all  interest,  stating  at  the  same  time  that  no  application  had 
been  made  to  him  to  release  his  interest  previous  to  the  filing  of  the  bill.  To  this 
answer  the  plaintifi*  filed  a  replication.  Held,  that  the  plaintifr  was  entitled  to  a 
decree  of  foreclosure,  but  that  the  defendant  was  not  entitled  to  any  costs  from  the 
plaintiff.    Ford  v.  Chesterfield,  xix.  434. 

10.  Decree  for  foreclosure  against  infants — Supplemental  bill — Practice.  Where  a 
decree  for  foreclosure  has  been  made  against  the  defendants,  subsequently  discovered 
to  be  infants,  the  court  will  not  rehear  the  cause,  nor  expedite  the  foreclosure  of  their 
equity  of  redemption,  but  a  supplemental  bill  must  be  filed,  or  another  suit  instituted. 
Seawen  v.  Nicholson,  xix.  436. 

11.  Practice  upon  foreclosure,  A  chvm  for  foreclosure  by  a  mortgagee  with  power 
of  sale,  and  a  proviso  that  the  power  should  not  prejudice  his  right  to  foreclose  or  his 
other  rights  as  mortgagee,  is  a  special  claim,  and  requires  the  leave  of  the  court  to 
file  it.     Varney  v.  Forward,  xv.  454. 

12.  The  court  is  not  authorized,  by  the  Trustee  Act,  s.  30,  to  add  to  tho  order  of 
course  to  make  a  foreclosure  decree  absolute,  a  declarati<m  that  the  mortgagor,  being 
out  of  the  jurisdiction,  is  a  trustee  for  the  mortgagee,  although  the  former  order  nisi 
was,  that  he  should  convey  to  the  mortgagee,  the  mortgage  being  equitable.  Smith  v. 
Boucher,  xviL  63. 

13.  To  a  foreclosure  claim  parties  interested  under  a  trust  should  be  made  parties, 
or  evidence  given  that  they  know  of  the  proceedings  and  do  not  object  Tudor  v. 
Morris,  xxL  502. 

14.  Judgment  crediior.  On  a  claim  by  a  judgment  creditor  against  his  debtor  in 
respect  of  certain  real  estate  belonging  to  the  debtor,  the  court  refused  to  give  a 
decree  of  foreclosure.    Footner  v.  Sturgis,  xiii.  150. 

15.  A  decree  toe  a  foreclosure,  where  a  subsequent  incumbrancer  is  discovered, 
may  be  had  on  a  supplemental  claim.    Robinson  t.  Turner,  xv.  163. 

16.  In  a  suit  by  claim  for  fi>reclosure,  it  is  optional  with  the  plaintiff  to  take  tiie 
usual  order  at  the  hearing,  or  an  inquiry  as  to  other  incumbrances.  Robinson  v. 
Turner,  vii.  138. 

1 7.  In  a  foreclosure  suit,  after  decree  for  the  payment  of  the  mortgage-money  had 
been  made  absolute  and  the  order  had  been  signed  and  enrolled,  the  court,  upon 
motion  by  the  defendant,  enlarged  tlie  time  for  payment  of  the  principal,  interest,  and 
costs.     ThornhUl  v.  Manning,  vii.  97. 

18.  Upon  a  bill  of  foreclosure  by  first  mortgagee,  there  was  a  contest  between  the 
defendants,  the  puisni  mortgagees,  as  to  their  respective  priorities.  The  court  held 
that  it  must,  in  the  first  instance,  direct  an  inquiry.    Duberly  v.  Day,  vii.  188. 

19.  Even  in  the  case  of  infants,  the  court  will  only  extend  the  time  for  payment  of 
tiie  mortgage  money,  upon  the  terms  of  immediate  payment  of  the  interest  and  costSi 
Coombe  v.  Stewart^  vii.  167. 
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20.  The  deposit  to  be  made  by  a  mortgagor,  requesting  a  sale  mstead  of  a  foreclosorey 
should  be  sufficient  to  cover  the  expefnses  of  an  abortive  attempt  to  sell.  Bellamy  y. 
Cockle^  xxiii.  388. 

21.  In  a  foreclosure  claim,  the  defendants  appeared  to  the  claim,  but,  though  duly 
summoned,  did  not  appear  at  the  hearing.  The  plaintiff  asked  for  an  immediate 
sale.  The  court  declined  to  direct  an  immediate  sale,  but  ordered  that  an  account 
should  be  taken,  and  that,  in  default  of  payment  within  a  short  period,  the  property 
should  be  sold.     Smith  v.  Robinson^  xvii.  450. 

22.  See  also  Slaines  v.  Rudlin,  xiii.  429,  and  Phipps  v.  Buddy  iL  187. 

IV.  Redemption. 

1.  Redemption  of  separate  estates,  A  mortgaged  an  estate  X  to  B  for  200/.,  and  aa 
estate  Y  to  B  for  1,200/.  This  latter  mortgage  was  transferred  to  a  trustee  for  C. 
Then  A  made  a  further  charge  of  400/.  upon  both  X  and  Y  in  favor  of  B ;  and  after- 
wards D  contracted  to  purchase  Y  of  A  for  1,500/.,  and  to  have  the  benefit  of  the 
mortgage  to  C  in  the  mean  time,  paying  her  off  with  1,200/.,  part  of  the  1,500/.,  "  in 
discharge  of  her  said  mortgage,"  but  stipulating  to  have  the  full  benefit  of  her  mort* 
gage  security.  On  a  bill  filed  by  B  against  A  and  D  for  payment  or  foreclosure,  it  was 
heldy  reversing  the  decree  below  upon  both  points,  first,  that  the  1,200/.  debt  was  not 
so  extinguished  by  the  payment  by  D  to  C  as  to  deprive  D  of  his  priority  on  the 
estate  Y ;  secondly,  that  D  could  not  redeem  B's  interest  in  the  estate  Y  on  payment 
of  400/.  only,  but  must  pay  the  debt  of  200/.  as  wclL  Watts  v.  Symes^  viii.  247.  See 
eontri^  Smeathman  v.  Bray,  viii.  46. 

2.  Right  of  party  to  redeem  who  acquires  an  interest  subsequent  to  a  foreclosure.  A 
party  to  a  foreclosure  suit,  whose  interest  is  thereby  foreclosed,  and  who  afterwards 
becomes  entitled  to  an  interest  in  the  same  estate,  by  devise  or  otherwise,  from 
another  person  who  was  not  a  party  to  the  foreclosure,  may  bring  his  bill  of  redemp- 
tion.   Bromitt  v.  Moor,  xii.  241. 

3.  Mortgage  to  building  society — Terms  of  redemption.  If  a  mortgage  be  ^ven  to  a 
building  society  to  secure  the  payment  of  future  contributions,  the  mortgagor  cannot 
redeem  by  paying  the  advances  made  to  him  minus  the  subscripdons  psud.  Seagraue 
Y.Pope,  XV.  477. 

4.  The  owner  of  shares  in  a  benefit  building  society  gave  a  mortgage  security  on 
leaseholds  for  sums  advanced  to  him  by  the  society  in  respect  of  his  shares ;  he  subse- 
quently gave  notice  of  his  desire  to  redeem  the  mortgaged  premises,  and  a  difference 
having  arisen  as  to  the  terms  of  redemption,  he  filed  a  claim.  The  Lord  Chancellor 
made  a  decree  for  redemption,  directing  the  terms  thereof.  Fleming  v.  Self  xxviL 
491. 

5.  Settlement — Appointment — Right  of  redemption.  By  a  deed  of  settlement,  lands 
were  conveyed  to  such  use  as  W.  R.  and  his  wife  should  appoint ;  and  in  default  of 
such  appointment,  to  W.  R.  the  younger.  W.  R.  and  his  wife  appointed  several  times, 
by  way  of  mortgage,  with  provisos  for  reconveyance  to  the  former  uses ;  and  at  length 
appointed,  with  a  power  of  sale,  and  a  proviso  for  reconveyance  to  W.  R.  and  his 
wife  in  fee.  W.  R.  survived  his  wife,  and  sold  his  supposed  equity  of  redemption. 
On  a  bill  filed  by  parties  claiming  under  the  trusts  of  the  original  settlement,  agsunst 
the  representatives  and  other  jtersons  claiming  under  W.  R.,  it  was  held,  that  under 
the  last  mortgage  deed,  AV.  R.  and  his  wife  did  not  take  an  absolute  fee  in  the  equity 
of  redemption ;  and,  therefore,  that  the  plaintiffs  were  entitled  to  redeem  against  the 
representatives  of  the  purchaser,  the  intention  to  alter  the  original  devolution  of  the 
estate  not  being  sufficiently  apparent  Whitbread  v.  Smith,  xxiiL  551,  and  see  xxL 
190. 

■  6.  Ab  to  the  right  to  redeem  and  time  for  redemption  under  a  conveyanco  in  trait 
to  pay  debts,  tee  Bell  t.  Carter^  xix.  56. 
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7.  As  to  an  acknowledgment  of  a  right  of  redemption  sufficient  to  take  a  case  out 
of  the  Statute  of  Limitations,  see  Stamfield  v.  Hobson,  nx.  449. 

V.  Sale  of  Mortgaged  Premises. 

1.  Discretion  of  court  to  order  sale.  The  court  of  chancery  has  a  discretion, 
onder  the  15  &  16  Vict  c.  86,  s.  48,  to  direct  a  sale  of  an  incumbered  estate,  but  the 
power  will  not  be  exercised  unless  it  is  manifestly  for  the  benefit  of  all  parties.  Hurst 
T.  Hurst,  xix.  374. 

2.  A  sale  will  not  in  general  be  ordered,  under  the  15  &  16  Yict  c.  86,  s.  48,  instead 
of  foreclosure,  unless  there  is  such  complication  that  the  common  decree  cannot  bo 
conveniently  worked.    Hioms  y.  HoUom,  xiii.  596. 

3.  Under  stat  15  &  16  Vict  c.  86,  s.  48,  the  court  will  not  make  a  decree  for  sale, 
instead  of  foreclosure,  without  the  consent  of  the  mortgagor,  except  under  special 
orcumstances.    Probert  v.  Price,  xrii.  88. 

4.  Petition  for  sale.  The  court  will  not,  upon  an  interlocutory  application,  direct  a 
sale  of  a  mortgaged  estate  under  the  terms  of  the  48th  section  of  the  Chancery  Proced- 
ure Amendment  Act     Wayn  t.  Lewis,  xxi.  501. 

5.  Upon  a  claim  by  an  equitable  mortgagee  against  a  mortgagor,  asking  for  a  sale, 
and  also  that  the  several  other  mortgagees  might  be  sunmioned  before  the  Master,  or 
that  a  decree  might  be  made  to  ascertain  what  mor^ages  there  were,  and  their 
priorities,  the  court  refused  the  order.    Burgess  v.  Sturgis,  viiL  270. 

6.  Effect  of  assignment  upon  power  of  sale,  A  mortgage  contained  a  power  of 
sale.  The  mortgage  was  transferred,  with  the  benefit  of  all  provisos,  &c.,  contained 
therein.  The  mortgagor  concurred  and  covenanted  to  pay  a  difi*erent  sum  on  a 
different  day.  Hetd,  that  the  power  of  sale  still  existed,  and  that  a  good  title  could  be 
made  upon  a  sale  under  the  power.     Young  v.  Roberts,  xxi.  571. 

7.  Where  a  mortgagor  and  mortgagee,  with  a  power  of  sale,  joined  in  demising  the 
premises  to  a  receiver  upon  trust,  the  trust  not  being  declared  subject  to  the  power 
of  sale  in  the  mortgage,  it  was  held,  that  it  was  so  in  effect,  and  that  the  receiver  was 
bound  to  join  in  conveying  the  premises  to  a  purchaser  from  the  mortgagee,  without 
the  concurrence  of  the  mortgagor.    King  v.  Heenan,  xxvii.  470. 

8.  When  there  are  several  incumbrances  on  property  the  court  may  order  it  to  be  sold 
for  the  benefit  of  the  mortgagees.     Cator  v.  Reeves,  xv.  834. 

9.  Against  a  mortgagee  claiming  by  title  paramount,  no  sale  can  be  decreed  without 
his  express  consent,  except  subject  to  his  mortgage.    Langton  v.  Langton,  xxxi.  422. 

10.  On  a  claim  by  an  equitable  mortgagee  under  a  deposit  of  title  deeds,  with  a 
memorandum  for  securing  a  running  balance,  linuted  to  a  certain  amount,  the  court 
will  direct  a  sale.    lAoyd  v.  Whitley,  xxi.  23. 

11.  See  also,  as  to  sale  under  an  equitable  mortgage,  Bdl  v.  Carter,  Ttxx,  56. 

"VT.   Of  Receivers  in  case  of  Mortgage, 

1.  A  provision  in  the  act  of  incorporation  of  a  railway  company  that  any  mortgagee 
whose  interest  is  in  arrear  for  twenty-one  day8,.may  have  a  receiver  appointed  on 
application  to  two  justices,  does  not  oust  the  jurisdiction  of  the  court  of  chancery 
to  appoint  a  receiver  with  the  usual  powers.  Fripp  ▼•  The  Chard  Railway  Co. 
xxi.  53. 

2.  Semble,  that  if  a  mortgagee,  claiming  to  have  the  management  of  the  company 
changed,  come  under  suspicious  circumstances  and  have  only  a  small  interest,  there 
will  be  a  ground  for  not  listening  to  the  application.    lb. 

8.  Receiver  for  payment  of  incumbrances — BiU  by  subsequent  incumbrancer — Parties, 
Where  a  mortgagor,  who  had  only  a  life-interest,  had,  by  arrangement  with  the  several 
incumbrancers  on  the  mortgaged  property,  appointed  a  receiver  of  the  rents  and 
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profits,  which  it  was  agreed  between  all  the  parties  he  should  apply  in  keeping  down 
the  several  incumbrances,  and  pay  over  the  surplus  to  the  mortgagor ;  on  a  bill  filed 
by  a  subsequent  incumbrancer  against  the  receiver  and  the  mortgagor,  praying  that 
the  receiver  might  be  restrained  from  paying  over  the  surplus  of  the  said  rents,  &c^ 
to  the  said  mortgagor,  and  that  he  might  pay  them  into  court,  to  be  applied  in 
■Uisfaction  of  the  plaintiff's  debt,  and  praying  a  foreclosure  or  a  sale  in  default  of 
payment  of  the  residue  of  his  debt  by  the'  mortgagor,  it  was  heldy  that,  though  the 
bill  could  be  maintained  against  the  receiver,  it  was  defective  by  reason  of  the 
prior  incumbrancers  (to  whom  he  was  bound  to  account,  and  who  might  therefore 
institute  another  suit  against  him  for  the  same  object)  not  being  made  parties.  Leave 
vas  given  to  amend.    Ford  v.  Rackham^  xxiiL  622. 

4.  Receiver — Judgment  creditors.  Where  judgment  creditors  had  duly  taken  ont 
writs  of  eUgity  but  possession  could  not  be  given  by  the  sheriff  in  ccmsequence  of  the 
existence  of  prior  outstanding  mortgages,  die  mortgagees  being  alleged  not  to  be  in 
possession,  and  to  refuse  to  take  possession,  the  court  appointed  a  receiver  of  the 
mortgaged  premises,  without  prejudice  to  the  rights  of  the  mortgagees,  the  prior 
incnmbrancers.    Rhodes  v.  Lord  Mostyn,  xiu.  198. 

5.  Appointment  of  receiver,  A  receiver  was  granted  after  decree  against  a  first  and 
tiiird  mortgagee  in  possession,  on  the  application  of  the  second  mortgagee,  a  co-defend^ 
ant,  it  not  appearing  from  the  affidavit  of  the  first-named  mortgagee  that  any  thing 
xemained  due  on  the  first  mortgage.    Hiles  v.  Moore,  xv.  130. 

VII.  Priority  of  Bicunibrcmces. 

1.  Mutual  rights  of  legal  and  equitable  mortgagee.  A  legal  mortgagee  will  not  be 
pos^ned  to  a  prior  equitable  one,  on  the  ground  of  not  having  got  in  the  title-deeds, 
unless  there  has  been  fraud  or  gross  or  wilful  negligence  on  the  part  of  the  legal 
mortgagee.    Hewitt  v.  Loosemore,  ix.  85. 

2.  One  party  having  a  charge  on  freehold  and  copyhold  estate,  and  another  party 
on  the  freehold  estate  only,  it  was  held,  that  the  latter  was  entitled  to  require  that  the 
former  should  be  satisfied  out  of  the  copyhold  estate,  so  far  as  it  would  extend.  Tidd 
T.  lAtteTf  xvii.  560,  and  xxiii.  278. 

3.  Notice  of  prior  incumbrance.  Where  the  question  was,  whether  a  mortgagee  had 
notice  of  a  prior  judgment  applicable  to  the  property,  and  it  was  proved  that  the  clerk 
of  the  mortgagee's  solicitor  examined  the  records  for  such  prior  judgments,  but  could 

>  not  swear  what  report  he  made  to  the  solicitor,  it  was  held,  that  the  mortgagee  had 
nfficient  notice  of  the  prior  judgments  which  existed,  and  were  recorded  in  the  books 
examined  by  the  clerk,  and  this  notice  affected  a  subsequent  purchaser  of  the^  mort- 
gaged property  from  the  mortgagee.    Procter  v.  Cooper,  xxxL  216. 

4.  Effect  of  concurrence  of  prior  incumbrancer  in  puisne  tncunibrance.  If  a 
widow  who  has  a  charge  on  her  husband's  estate,  is  also  one  of  the  trustees  of  his  will, 
whereby  it  is  directed  that  a  sum  shall  be  raised  for  her  benefit,  and,  subject  thereto, 
the  estates  shall  be  conveyed  as  A  shall  appoint,  and  A  mortgages  the  estate  to  secure 
the  repayment  of  a  sum  of  money,  and,  by  the  direction  of  A,  the  widow  and  her  co- 
trustee convey  to  the  mortgagee,  on  trust  for  sale,  &C.,  such  mortgage  does  not  pass  the 
beneficial  interest  of  the  widow,  but  her  concurrence  therein,  without  reserving  her 
priority,  pos^nes  her  chaise  until  afler  the  mortgage.  Stronge  v.  Hawkes,  xxviL 
541. 

5.  Arrears  of  interest — Repairs — First  and  second  tenants  for  life.  A  second 
tenant  for  life  of  an  estate  subject  to  a  mortgage  is  not  liable  to  discharge  out  of  his 
income  arrears  of  interest  accruing  daring  the  life  of  the  first  tenant  for  life ;  but  if  he 
hat  expended  money  in  repairs  which  should  have  been  executed  by  the  first  tenant 
&r  life,  he  is  not  entitled  to  have  them  charged  on  the  inheritance,  no  case  c£  wilful 
WMie  by  the  former  tenant  having  been  made  eat    Sharshaw  y.  Gibbs,  xxiiL  381. 
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6.  Prior  to  an  action  on  a  policy  against  a  guarantee  company  by  the  mortgagees  of 
the  policy,  the  mortgagees  charged  their  interest  in  the  policy  in  £tYor  of  a  bank ;  and, 
pending  the  proceedings  in  the  action,  application  was  made  to  the  bank  by  tho 
attorneys  to  make  them  some  advances  for  carrying  on  the  action.  The  bank  did  not 
make  those  advances,  whereupon  the  mortgagees  assigned  their  property,  including  the 
policy,  to  trustees  for  their  creditors,  who,  sold  the  policy  to  B.,  who  made  advances 
exceeding  the  costs  recovered.  Held,  {dissentiente,  Sir  Knight  Bruce,  L.  J.)  that  the 
omission  of  the  bank  to  furnish  funds  was  not  a  ground  of  postponing  its  interest  in 
the  policy  to  that  of  B.,  but  that  the  bank  was  bound  to  pay  B.  his  advances,  with 
interest    Myers  y.  The  United  Guarantee,  {fc.  Co.  xxxL  536. 

7.  A  tenant  for  life,  in  possession,  having  power  to  charge  the  inheritance  with  a 
certain  sum  and  interest  for  his  own  benefit,  executed  the  power  and  assigned  the 
charge  as  part  security  for  a  greater  mortgage.  The  rents  of  the  estates  were  insuf- 
ficient to  pay  the  interest,  and  the  tenant  for  life  paid  the  deficit  out  of  his  own  money. 
Held,  that  the  estate  of  the  tenant  for  life,  who  had  died,  was  entitled  to  be  reimbursed 
such  payment  out  of  the  corpus  of  the  inheritance.  Lord  Kensington  v.  Bouverie, 
xxxi.  345. 

8.  A  tenant  for  life  of  real  estates,  with  a  power  to  charge  20,000/.  for  the  portions 
of  younger  children,  mortgaged  his  life-estate ;  he  covenanted  with  some  of  the  mort- 
gagees that  he  would  not  execute  the  power  without  their  consent  He  subsequently 
exercised  the  power  for  the  benefit  of  his  children,  and  created  a  term  of  1,000  yean 
to  secure  payment  of  the  20,000/.,  and  upon  the  marriage  of  one  of  his  daughters  he 
appointed  5,000/.  to  her  for  a  portion.  The  trustees  and  also  the  appointees  had  notice 
of  the  mortgages  and  of  the  covenant  entered  into  by  the  tenant  for  life.  Held,  that 
the  appointees  were  not  enUded  to  any  priority,  and  that  they  must  be  postponed  to 
the  previous  mortgage.    Hurst  v.  Hurst,  idx»  874. 


Yin.  Equitalle  Mortgage* 

1.  Possession  of  title  deeds.  Possession  of  title  deeds  by  a  bond  creditor  is  not  of 
itself  sufficient  evidence  of  a  deposit  by  way  of  equitable  mortgage.  Chapman  r. 
Chapman,  iii.  70. 

2.  Where  the  original  deposit  of  title-deeds  ^th  a  lender  of  money  was  invalid 
for  usury,  and  there  was  a  subsequent  parol  agreement  for  legal  interest  and  the  exe- 
cution of  a  mortgage,  an  equitable  mortgage  was  declared  to  exist,  though  there  was  ' 
no  new  delivery  of  the  deeds,  they  having  all  the  time  remained  in  the  hands  of 
the  cneditor.    James  v.  Rice,  xxvii.  342,  and  xxiiL  567. 

3.  Affidavits  of  a  deposit  of  an  agreement  for  a  building  lease,  to  secure  the  pay- 
ment of  money,  afford  evidence  of  such  deposit,  and  the  court  is  bound  to  act  upon 
them.  When  such  deposit  is  made,  it  gives  the  mortgagee  a  title  to  the  mortgage,  and 
he  has  a  right  to  payment;  and  the  court  will  make  a  decree  for  an  account  and  sale 
of  the  houses  comprised  in  the  agreement     Sims  v.  Helling,  ix.  45. 

4.  Tenants  in  common — Expense  of  surrender,  A  and  B  were  tenants  in  common 
with  cross  remainders.  B  obtained  a  loan  for  A  from  C,  for  which  A  gave  his  prom- 
issory note,  and  deposited  the  title  deeds  with  C  as  security,  with  a  memorandum 
by  which  he  engaged  **  To  make  a  formal  surrender  of  my  interest  in  the  estate  to 
which  the  said  deeds  relate,  by  way  of  further  security,  whenever  thereunto  required;  * 
and  B  wrote  at  the  foot :  "  I  join  in  the  deposit"  A  died  unmarried,  and  without  having 
surrendered  or  barred  the  remainders.  Held,  that  this  was  a  good  equitable  chaise, 
not  merely  upon  A's  interest  in  his  moiety,  but  also  npon  B's  estate  in  remainder,  and 
that  B  must  bear  the  expense  of  surrendering  that  moiety.  Pryce  v.  Bury,  xxviL  178, 
and  xxiii.  75. 

5.  Practice.   Where  the  plaintiff  fiuled  to  prore  hb  right  to  an  equitable  mortgage, 
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the  court  refused  to  direct  a  reference  to  the  Master  for  further  inquiry.     Chapman 
T.  Chapman,  iii.  70. 

6.  A$9ignment  of  shares  of  stock  without  notice.  A  holding  onljr  sufficient  shares 
or  stock  in  each  of  two  companies  to  qualify  him  for  the  office  of  director,  and  being 
director  in  each,  executed  an  assignment  of  certain  stock  and  shares  to  B  as  security 
for  money  lent  Of  this  transfer  no  notice  was  given  ta  the  companies  until  eight 
years  after  the  assignment  At  this  time  the  bankruptey  of  A  was  inevitable,  and 
it  took  place  a  few  weeks  afterwards.  Held,  that  there  being  no  evidence  of  a 
contract  between  the  parties  that  no  notice  should  be  given  to  the  companies,  B 
was  the  equitable  mortgagee  of  the  stock  and  shares.  Ex  parte  IMedale,  zxzL 
270. 

7.  Freehold  property  was  conveyed  to  A  B  in  trust  for  sale,  and  to  pay  himself 
his  debt  The  deed  contained  a  proviso  for  reconveyance  on  payment  of  principal 
and  interest,  and  a  covenant  by  A  B  not  to  sell  under  the  trust  nntil  six  months  after 
ootioe  to  pay.  Held,  that  the  object  of  the  trust  being  to  secure  money,  it  was  in 
the  nature  of  a  mortgage,  though  no  equity  of  redemption  was  expressly  reserved ; 
and  that  A  B  was  not  entitled  to  a  decree  for  an  inmaediate  sale,  but  that  the  debtor 
oi^t  to  have  six  months  to  redeem.    Bell  v.  Carter,  xix.  56. 

8.  A.,  in  1838,  mortgaged  certain  real  estate  to  S.,  with  a  power  of  sale,  under 
wUcli  the  property  was  sold  in  1842,  to  a  purchaser  who  transferred  his  contract 
to  S.  There  was  a  balance  after  paying  off  S.,  and  there  being  accounts  between 
A.  and  M.,  this  balance  was  placed,  under  a  deed  of  25th  June,  1842,  in  the 
hands  of  trustees  to  be  dealt  with  by  arbitration  between  A.  and  M.  In  1834,  A.  had 
made  an  equitable  mortgage  of  the  property  to  M.  In  January,  1840,  M.  deposited 
these  deeds  with  W.,  the  plaintiff,  by  way  of  equitable  mortgage.  In  April,  1842,  M. 
applied  to  the  plaintiff  for  a  loan  of  the  deeds,  telling  him  he  wanted  them  to  enable 
the  purchase  to  be  completed,  and  promising  to  return  them  forthwith.  Ho  did  not 
return  them  forth^vith,  and  the  plaintiff  never  applied  to  have  the  deeds  back  for 
more  than  four  years.  In  May,  1843,  M.  deposited  the  deeds,  by  way  of  mortgage, 
with  P.,  who  now  held  them.  In  1846,  M.  became  bankrupt.  W.  filed  his  claim  to 
be  treated  as  first  incumbrancer,  and  to  have  the  balance  in  the  hands  of  the  trustees 
of  the  deeds  of.  1842,  paid  to  him.  Held,  that,  as  between  W.,  the  plaintiff,  and  P., 
the  defendant,  the  plaintiff  had,  by  his  laches,  enabled  M.  to  commit  a  fraud,  and  had 
no  equity  against  the  defendant     Waldron  v.  Sloper,  xix.  Ill* 

9.  See  also  AtNeillie  v.  Actonf  xxi.  8. 


IX*  Mortgage  of  Personal  Property^  S^e, 

1.  Mortgage — Chattel — Deed.  A  mortgage  of  a  chattel  may  be  made  without  deed. 
Flory  T.  Denny,  xi.  584. 

2.  Mortgage  of  tools  and  materials,  validity  of.  Trustees  were  empowered  under 
a  local  act  to  purchase  land,  &c.,  for  the  purpose  of  making  public  docks,  and  to  raise 
funds  by  borrowing  money  on  the  security  of  the  rates  and  tolls  to  be  levied  under 
the  act,  and  of  any  property  vested  in  the  trustees  by  virtue  of  the  act,  and  the  mort* 
guges  executed  for  this  object  were  to  be  pursuant  to  a  certain  form,  and  to  be 
registered.  In  the  course  of  the  execution  of  the  works  a  large  quantity  of  tools,  mar 
chinery,  and  materials  were  purchased  by  the  trustees  for  the  purposes  of  the  works, 
which  they  subsequently  mortgaged  to  the  contractor  by  two  deeds,  which  were  not 
b  the  Ibrm  given  by  the  statute,  or  registered.  Subsequently  these  materials,  toola, 
and  machinery  were  seized  under  an  execution  against  the  company.  Held,  that  the 
■ortgage  was  valid,  and  the  materials,  &c.,  were  not  liable  to  be  seiaed.  MCormick 
y»  Parry,  xi.  551. 

S.  As  to  mortgage  of  ships  and  freight,  see  Sbipb  and  Shiffino. 
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X.  Miscellaneous  Cases, 

1.  Exeter  Canal  Act,  1829 — Power  to  raise  money  by  mortgage — Misapplication  of 
funds  raised  under — Right  of  mortgagees  under — Lien,  A  corporation  owning  a  canal, 
obtained  an  act  of  parliament  giving  them  powers  to  raise  an  unlimited  sum  upon 
mortgage  of  the  canal  for  the  purpose  of  completing  improvements  in  the  canal,  which 
had  been  conmienced  prior  to  the  passing  of  the  act.  Under  the  powers  given  by  the 
act,  the  corporation  raised  a  considerable  sum,  most  of  which  they  applied  in  paying 
off  certain  mortgages,  which,  prior  to  the  pasang  of  the  act,  they  had  effected  upon 
their  corporate  property  other  than  the  canal ;  the  money  raised  thereby  having 
been  expended  in  improvements  in  the  canal  prior  to  the  act  One  of  several  mortgagees 

.  under  the  act  filed  a  bill  challenging  such  an  application  of  the  funds  raised  under  it 
Held,  that  the  corporate  property  other  than  the  canal,  was  the  first  fund  for  paying  the 
mortgages  created  prior  to  the  pas^ng  of  the  act,  it  not  being  within  the  powers  of  the 
corporation,  under  the  act  to  raise  money  to  pay  previous  mortgages;  that  the  moneys 
so  applied  by  the  corporation  ought  to  have  been  paid  to  the  statutory  mortgagees  rata- 
bly ;  and  that  the  amount  of  such  moneys  constituted  a  debt  due  to  the  canal  property, 
for  which  the  mortgagees  under  the  act  had  a  lien  upon  the  corporate  property,  other 
than  the  canal,  comprised  in  the  mortgages  created  prior  to  the  act,  so  &.r  as  such  prop- 
erty remained  vested  in  the  corporation.    Drevilian  v.  The  Mayor  of  Exeter,  xxvii.  578. 

2.  A  and  B  raised  2,500/.  to  lend  on  mortgage  to  C.  A  enabled  B  to  receive  the 
money  for  the  purpose  of  the  loan.  B  prepared  the  mortgage  deed,  and  through  his 
agents  procured  C,  who  knew  that  the  money  was  in  B's  hands,  to  execute  it,  and 
agn  a  receipt  on  the  back  for  the  2,500/.  The  agents  took  the  deed  away,  procured 
A  to  execute  it,  and  sent  it  to  B.  B  paid  into  the  bank  to  C's  credit  a  sum  of  513/., 
and  another  of  1,050/.,  in  part  of  the  2,500/.,  and  then  died  insolvent  Held,  that  as 
between  A  and  C,  A  was  to  be  treated  as  mortgagee  for  the  whole  2,500/.  West  v. 
Jones,  ill.  225. 

8.  In  1821,  N.,  being  seised  in  fee  of  land,  leaised  it  to  W.  In  1822,  W.  mort- 
gaged it  for  a  term  of  years.  In  1834,  the  mortgage  was  paid  off,  and  the  mortgagee 
and  the  owner  of  the  equity  of  redemption  conveyed  all  their  interest  to  the  person 
under  whom  the  lessor  of  the  plaintiff  claimed.  Held,  that  the  lessor  of  the  plaintiff 
Was  a  person  claiming  under  a  mortgage  within  stat  7  Will.  IV.  and  1  Vict  c.  28, 
and  therefore,  might  bring  ejectment  within  twenty  years  afler  the  mortgage  was 
paid  off,  though  after  the  expiration  of  twenty  years  from  the  payment  of  rent  to  the 
mortgagor,  or  acknowledgment  of  title  in  him  by  the  tenant  in  possession.  Doe  d. 
Badeley  v.  Massey,  vL  361. 

4.  Where  there  were  cross-covenants  in  a  mortgage  deed,  and  the  mortgagees  did 
not  execute,  it  was  held,  that  they  might  nevertheless  bring  their  action  against  the 
mortgagor  who  did  execute.    Morgan  v.  Pike,  xxv.  281. 

5.  Bond  to  the  croum — Power  of  disposition — Record.  A  bond  to  the  crown  under  the 
33  Hen.  VIII.  c.  39,  binds  all  lands  of  the  obligor  over  which  he  has  a  disposing  power 
at  the  time  he  entered  into  the  bond.  The  giving  such  a  bond  is  a  voluntary  act  upon 
the  part  of  the  obligor,  and  he  cannot,  by  afterwards  exercising  the  power,  defeat  the 
right  of  the  crown.  Such  bond  is  within  the  33  Hen.  Vlll.  c.  39,  though  made  pay- 
able to  **  the  king,  his  heirs  and  successors,"  and,  being  a  record,  can  be  looked  at  by 
the  court,  although  it  be  not  set  out  in  the  pleadings.    Ellis  v.  Regina,  vi.  438. 

6.  Mortgage  of  tolls  and  toll-gates.  The  49th  section  of  the  Turnpike  Act,  8 
Geo.  IV.  c.  126,  provides,  that  any  mortgagee  of  tolls,  toll-gates,  &c.,  may  obtain 
possession  of  the  said  toll-gates,  &c.,  in  order  to  pay  the  principal  and  interest  due  to 
him  by  an  ejectment  on  his  own  demise,  without  jcnning  the  other  mortgagees ;  but 
the  person  who  has  so  obtained  possession  is  to  apply  the  tolls  received  to  the  use  and 
benefit  of  all  the  mortgagees  pari  passu,  in  proportion  to  the  sums  due  to  them  re- 
spectively.   The  lessor  of  the  pluntiff,  a  mortgagee  of  tolls,  brought  ejectment  against 
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tlie  trustees  under  this  section  upon  his  own  demise.  AAer  the  action  was  com- 
menced one  of  the  trustees,  who  was  also  a  mortgagee,  brought  another  ejectment, 
laying  the  demise  on  a  day  prior  to  that  in  the  present  action,  upon  which  judgment 
was  confessed  by  the  trustees  before  the  trial  of  the  present  action.  Heldj  that  not- 
withstanding this,  the  plaintiff  was  entitled  to  have  the  verdict  entered  for  him  at 
the  trial.    Doe  d.  Butt  v.  Rous,  x\i,  218. 

7.  Where  a  mortgage  deed,  in  the  form  prescribed  by  the  General  Turnpike  Act, 
8  Gea  lY.  c.  126,  s.  81,  assigned  the  tolls  and  toll-houses  of  a  turnpike  road,  to  hold 
for  the  residue  of  the .  term  for  which  the  tolls  were  granted,  uifless  the  mortgage- 
money,  with  interest,  were  sooner  repaid,  it  was  held  that  a  mortgage  was  bona  notor 
Mia  where  the  road  and  toll-houses  were  situated,  and  not  where  the  deed  was  at 
the  time  of  the  death  of  the  mortgagee.  Regina  v.  The  Trustees  of  the  Balby,  ffc. 
Turnpike,  xvi.  276. 

8.  Under  such  a  mortgage,  the  mortgagee  has  only  an  equitable  right  to  enforce  the 
payment  of  the  principal  and  interest,  and  consequently,  no  mandamus  will  be  granted 
to  compel  the  trustees  of  the  road  to  pay  the  interest    lb, 

9.  Petition  by  personal  representative  of  deceased  mortgagee — Vesting  order.  Petition 
by  the  personal  representative  of  a  deceased  mortgagee  in  fee,  stating  that  the  mort- 
gagee died  intestate  as  to  the  mortgaged  premises,  not  having  entered  into  possession 
nor  having  taken  the  rents  and  profits  thereof;  and  that  his  heir  was  unknown ;  and 
praying  an  order  vesting  the  legal  estate  of  said  premises  in  the  petitioner,  as  the  per- 
son entitled  to  receive  the  mortgage  debt  Order  refused  on  the  ground  that  the  case 
did  not  come  within  the  Trustee  Act,  1850.    In  re  Alegrick^s  Estate,  iv.  144. 

10.  A  mortgagee  in  fee  died  intestate,  as  to  the  mortgaged  premises,  but  appointed 
an  executor.  Ilis  heir  at  law  could  not  be  found,  or  was  unknown.  The  mortgage- 
money  was  still  due,  and  was  not  intended  to  be  paid  off;  but  the  executor,  wishing,  to 
make  a  transfer  of  the  mortgage,  petitioned,  under  the  19th  section  of  the  13  &  14 
Vict.  c.  60,  the  Trustee  Act,  18,50,  for  an  order  vesting  the  mortgaged  premises  in  him. 
Held,  that  the  court  has  jurisdiction  upon  such  a  petition  to  make  the  order,  and  that 
the  legislature  did  not  mean  to  confine  its  authority  to  the  case  of  a  simple  ^*  reconvey- 
ance."   In  re  Boden's  Estate,  ix.  223,  and  xv.  228. 

11.  Leases  were  granted  to  A  B  for  certain  terms  of  years.  lie  subderaised  to  C  D 
for  the  terms,  less  ten  days.  C  D  mortgaged  to  E  F  and  Co.  for  securing  money,  and 
subdemLsed  for  the  last  mentioned  terms,  less  one  day,  with  a  power  of  sale,  and  cove- 
nanted to  assign  the  last  day  of  each  term  to  a  purchaser.  The  mortgagees  (E  F  and 
Co.)  sold  to  G  II,  and  assigned  the  mortgage  terAs.  G  II  then  bought  of  A  B  the 
improved  ground-rents,  and  took  an  assignment  of  the  leases  granted  to  him.  C  D,  the 
mortgagor,  being  abroad,  G  II  petitioned  under  the  Trustee  Act,  18  &  14  Vict  c.  60, 
that  the  court  would  declare  the  last  day  of  each  of  the  terms,  created  by  the  under- 
lease to  him,  vested  in  the  petitioner ;  but  the  court  dismissed  the  petition,  C  D  having 
had  no  notice.    In  re  Propirt*s  Purchase,  xix.  604. 

12.  A's  solicitor  agreed  with  B,  that  1,000/.  of  A*s  money  should  be  advanced  to  B 
on  a  second  mortgage  of  property  already  in  mortgage  for  1,000/.  A  mortgage,  dated 
the  16th  February,  1842,  was  prepared  accordingly,  and  executed  by  B,  no  money 
passing.  As  soon  as  A  heard  of  the  transaction  he  repudiated  it,  but  agreed  to  advance 
2,000/.  on  a  transfer  of  the  first  mortgage  and  a  further  charge.  This  was  carried  out 
hy  a  deed  of  transfer  and  further  charge,  dated  the  28th  February,  1842.  The  deed 
<^the  16th  February  was  not  cancelled,  but  remained  in  the  possession  of  A's  solicitor. 
In  1844,  the  solicitor  advised  C  to  advance  1,000/.  on  a  transfer  of  the  security  of  the 
16ih  February,  1842.  C  paid  the  money  to  the  solicitor,  who  handed  over  to  C  the 
deed,  with  a  memorandum,  which  he  had  fraudulently  induced  A  to  sign,  undertaking 
to  transfer  the  mortgage.  The  solicitor  employed  the  money  for  his  own  purposeil 
Ift  1848,  the  solicitor,  by  fraud,  induced  A  to  execute  to  C  a  deed  of  transfer  of  the 
Biortgage  of  the  ICth  February,  1842,  and  to  agn  a  receipt  lor  the  1,000/.    This  deed 
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contamed  words  safficient  to  pass  die  legal  estate,  which  A  had  in  him  by  virtae  of  the 
deed  of  the  28th  Febnxaiy,  1842.  Hdd^  that  as  A,  by  signing  the  memorandum  of 
1844,  had  enabled  the  solicitor  to  commit  the  fraud,  the  consequences  of  such  fraud 
must,  as  between  A  and  C,  be  borne  by  A ;  and  that  C  was  entitled  to  half  the  benefit 
of  the  security  of  the  28th  February,  1842.  Qwxre^  whether  the  deed  of  1848  passed 
the  legal  estate,  when  its  only  object  was  to  transfer  the  benefit  of  a  deed  which  did 
not  pass,  nor  purport  to  pass,  the  legal  estate  ?  Heldy  that  A  must  pay  all  the  costs 
of  the  suit  instituted  by  C  to  obtain  her  rights,  except  the  costs  of  the  mortgagor  and 
those  of  a  defendaht  who  ought  not  to  have  been  made  a  party.  Held,  also,  that  the 
mortgagor  was  to  blame  in  not  having  taken  care  that  the  deed  of  the  16th  Februaiy, 
1842,  was  cancelled,  and  that  he,  therefore,  must  bear  his  own  costs.  Hiorruv^ 
HoUom^  xiii.  596. 

13.  In  ordinary  cases,  a  tenant  for  life  paying  ofi*  a  charge  on  an  inheritance  is  noi 
presumed  to  have  intended  to  exonerate  it    Kensington  v.  Bouverie,  xxxi.  345. 

14.  The  words,  "  securities  for  money,"  are  sufficient,  in  the  absence  of  any  thing 
contradictory,  to  pass  the  legal  estate  in  mortgaged  property.  In  re  Kin<f$  Estate^ 
xiii.  128. 

15.  An  assignment  of  a  mortgage,  without  express  words  as  to  rent  then  in  arrear, 
does  not  carry  rent  accrued  due  prior  to  the  assignment    Salmon  v.  Dean,  y.  107. 

MORTMAIN. 

I.   VALID   GIFTS, 
n.   VOID    GIFTS. 

I.   VaHd  Gifts. 

1.  A  gift  for  the  benefit  and  ornament  of  a  town  is  valid,  the  presumption  being 
that  the  trustees  will  use  it  in  a  lawful  manner.  The  Mayor^  ffc,  of  Faversham  t. 
Ryder y  xxvii.  367. 

2.  Gift  to  endow  churches  and  chapels  for  the  poor,  A  testatrix  directed  her  exec- 
utors, as  opportunity  might  offer,  to  apply  the  residue  of  her  personal  estate,  or  such 
parts  as  by  law  might  be  legally  applied  to  such  purposes,  in  the  endowment  of  district 
churches  and  chapels  in  populous  places,  so  that  the  poor  might  have  the  gospel 
preached  to  them ;  and  the  testatrix  expressed  her  wish  that  a  preference  should  be 
given  to  those  parishes  the  churches  of  which  were  under  the  patronage  of  the  trustees 
of  her  late  friend  the  Rev.  Charles  Simeon,  and  other  similar  trusts.  Held^  not  to  be 
a  gift  within  the  Statutes  of  Mortmain.    Edwards  v.  Hall^  xxi.  525. 

S.  Bequest  in  trust  for  advancement  of  learning.  A  bequest  upon  trust  to  be  applied 
and  appropriated  in  such  manner  as  the  trustee  or  trustees  for  the  time  being  shouldi 
in  their  absolute  and  uncontrolled  discretion,  think  proper  and  expedient  for  the  benefit 
and  advancement  and  propagation  of  education  and  learning  in  every  part  of  the  world, 
as  &r  as  circumstances  would  permit,  was  held  to  be  a  valid  charitable  bequest 
Whicker  v.  Hume^  x.  217. 

4.  The  Statute  of  Mortmain,  9  Geo.  11.  c.  36,  is  inapplicable  to  lands  in  New  South 
Wales.    lb, 

5.  Shares — Debentures — Railway  scrip.  Shares  in  incorporated  companies  having 
interests  in  land,  as  canal  companies,  railway  companies,  &c.,  constituted  by  acts  of 
parliament,  under  which  the  shares  are  declared  to  be  personal  estate ;  debentures 
given  by  incorporated  companies  having  interests  in  land,  which  merely  contain  a  per- 
sonal obligation,  and  do  not  convey  the  undertaking,  toUs,  &c.,  to  the  holder ;  shares  in 
an  unincorporated  banking  company,  authorized  to  hold  lands  by  way  of  mortgage, 
Ind  which  might  have  had  interests  in  lands,  and  the  shares  in  which  were,  by  its  deed 
of  settlement,  to  be  considered  personal  estate,  and  railway  scrip,  are  not  within  the 
Mortmain  Act    Ashton  t.  Langdale,  iv.  80. 
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6.  Shares  in  joint-stock  company.  A  bc([uest  of  the  proceeds  of  shares  in  a  joint- 
stock  banking  company,  formed  under  a  deed  of  settlement,  and  which  possessed  free- 
hold and  copyhold  property,  does  not  come  within  the  Statute  of  Mortmain,  4  Geo.  IL 
c.  36.     Myers  v.  Periyalj  xiv.  229. 

II.    Void  Gifts. 

1.  Railway  mortgages.  Mortgages  by  a  railway  company  of  the  undertaking  and 
tolls,  rates,  and  sums  arising  by  virtue  of  the  act  of  parliament  under  which  it  was 
constituted,  are  within  the  Mortmain  Act     Ashton  v.  Langdale,  iv.  80. 

2.  Legacy  for  establishirtf  school,  A  bequest  of  a  legacy,  to  be  applied  towards 
establishing  a  school  at  A.,  provided  a  further  sum  could  be  raised  in  aid  thereof,  if 
necessary,  was  heldf  to  import  an  intended  outlay  of  the  sum  in  building  a  school-house 
at  the  place  referred  to ;  and,  therefore,  to  be  a  void  bequest  within  the  Statute  of 
Mortmain.  The  Attorney- General  v.  Hull,  xv.  182.  See  also  Longstaffy.  Rennison^ 
id.  267. 

8.  Bequest  for  purchasing  land^  letting  to  poor,  and  applying  rent  to  "  benevolent 
purpose."  A  testator  bequeathed  to  A,  B,  and  C  the  residue  of  his  property,  "  in  trust 
to  be  purchased  into  the  funds,*'  for  the  purpose  of  ^'  opening  new  schools,  subscribing 
to  some  already  opened,  and  in  purchasing  land  to  be  let  out  to  the  poor  at  a  low 
rent,  and  the  rent  to  be  applied  to  any  benevolent  purpose,"  the  said  A,  B,  and  C 
might  think  proper.  Held,  that  the  residue  was  to  be  divided  into  two  equal  parts — 
one  to  be  applied  to  the  purposes  of  education  according  to  a  scheme,  and  the  other  to 
be  paid  over  to  the  next  of  kin  of  the  testator,  that  part  being  obnoxious  to  the  mort- 
main laws.     Crafton  v.  Frith,  v.  201. 

4.  Devise  to  incorporated  church  building  society.  A  devise  upon  trust  to  make  over, 
after  the  death  of  a  tenant  for  life,  the  purchase-money  of  the  devised  estates, "  to  the 
treasurer  for  the  time  being  of  the  incorporated  society  for  promoting  the  enlargement, 
building,  &c.,  of  churches  and  chapels,  to  be  applied  to  the  uses  and  purposes  of  that 
society,"  is  void  under  the  Mortmain  Act  The  Incorporated  Church  Building  Society 
V.  Coles,  xxxi.  492.     But  see  The  Church  Building  Society  v.  Barlow,  xv.  582. 

5:  A  bequest  which  tends  to  bring  fresh  land  into  mortmain  is  void.  Trye  ▼.  The 
Corporation  of  Gloucester,  vi.  73. 

•  MURDER. 

Prisoners  were  indicted  for  the  murder  and  manslaughter  of  A,  inter  oZta,  by  a  series 
of  beatings  and  assaults.  At  the  trial,  certain  assaults  were  put  in  evidence,  and  relied 
upon  by  the  crown  as  being  the  cause  of  death.  But  the  surgeon  who  made  a  past 
mortem  examination  being  of  opinion  that  the  death  was  occasioned,  not  by  the  assaults 
■0  proved  and  relied  upon,  but  by  a  blow  upon  the  head,  of  the  cause  of  which  there 
was  no  evidence  whatever,  the  judge  directed  the  jury  that  the  prisoners  were  entitled 
to  an  acquittal  Held,  by  all  the  judges,  that  the  judge  had  rightly  so  directed  the 
jttry.     JRegina  ▼.  Bird,  ii.  428,  448. 

NE  EXEAT. 

1.  Where  a  writ  of  ne  exeat  had  been  granted  on  affidavits  sworn  before  the  plain- 
tiff's own  solicitor  in  the  cause,  the  court  discharged  the  writ  with  costs,  and  refused 
to  put  the  defendant  under  terms  not  to  bring  an  action.  Semble,  that  the  affidavits 
flfaould  state  expressly  that  the  property  would  be  endangered  if  the  writ  was  not 
granted.     Hopkin  r.  Hopkin,  xvii.  11. 

2.  Qufsre,  whether  a  second  writ  can  be  grante^l  where  the  defendant  has  been 
arrested,  and  has  put  in  bail  on  which  he  is  afterwards  discharged,  on  the  ground 
that  the  affidavits  were  improperly  sworn.    lb. 

86* 
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NEGLIGENCE. 

I.   LIABILITY  OP  PARTIES  POR  NEGLIGENCE,  IN  GENERAL. 
XL   EFFECT  OF  NEGLIGENCE  OP  INJURED  PARTY, 
ni.   EVIDENCE  IN  CASES  OP  NEGLIGENCE,  &C. 

I.  lAdbiltty  of  Parties  far  Negligencey  in  general, 

1.  TVustees  neglecting  to  repair  road — Manslaughter.  Trustees  appointed,  under  a 
local  act,  for  the  purpose  <^  repairing  the  roads  in  a  district,  with  power  to  ccmtract 
for  executing  such  repair,  are  not  chai^geable  with  manslaughter,  if  a  person,  using 
one  of  such  roads,  is  accidentally  killed  in  consequence  oflKie  road  being  out  of  repair 
through  neglect  of  the  trustees  to  contract  for  repairing  it  Regina  v.  Pocock,  zxiv. 
190. 

2.  Liability  of  contractor  for  negligence  of  a  sub-contracUtr,  A  contracted  to  paT6 
a  district,  and  B  entered  into  a  sub-contract  with  him  to  pave  a  part  A  supplied 
the  stones,  and  his  carts  were  used  to  carry  them.  In  the  course  of  the  work,  B's 
men  negligently  left  a  heap  of  stones  in  the  street,  so  as  to  cause  serious  injury  to  the 
plaintiff.  Ileldf  that  A  was  not  liable,  and  that  the  fact  that  the  act  complained  of 
amounted  to  a  public  nuisance,  made  no  difference.  Semblct  if  the  contract  of  A 
with  B  had  been  to  do  what  might  in  itself  be  a  nuisance,  A  would  have  been 
liable.     Over/on  ▼.  jPreeman,Yiii.  479. 

8.  Commissioners  of  sewers  not  obliged  to  fence.  The  commissionens  of  sewers  were 
the  owners  of  and  had  the  powers  of  ccmtrol  and  repair  over  an  ancient,  open,  and 
unfenced  sewer,  which  ran  be«de  a  public  highway.  Heldf  that  it  was  not  their  duty 
to  fence  the  sewer,  and  that  they  were,  therefore^  not  liable  for  an  accident  which 
happened  from  the  want  of  a  fence.  Comwell  v.  The  Contmissianers  of  Seufers,  ffc. 
XXX.  548. 

4.  Sale  of  an  unsound  article  by  tradesman^  and  consequent  injury  to  a  third  person, 
A  tradesman  who  sells  an  article  which  he  at  the  time  believes  to  be  sound,  but 
which  is  actually  unsound  and  not  fit  for  the  use  intended,  is  not  liable  for  an  injury 
subsequently  sustained  by  a  third  person,  not  a  party  to  the  contract  of  sale,  in 
consequence  of  such  unsoundness.    Longmeid  v.  HoUiday,  vL  562. 

5.  Breaking  down  of  carrier's  cart — Personal  injury  of  his  employer.  The  plaintiff 
employed  the  defendant  to  remove  her  goods  in  his  cart  for  hire.  With  the  con* 
sent  of  the  defendant's  carman,  the  plaintiff  got  9n  the  cart  with  the  goods,  and  on 
the  way  the  cart  broke  down,  and  the  plaintiff  was  seriously  injured,  and  her  goods 
broken.  Held,  that  the  plaintiff  was  not  entitled  to  recover  damages  for  the  personal 
injury.    Lygo  v.  Newbold^  xxiv.  507. 

6.  Gratuitous  steward  of  horserace.  A  person  gratuitously  undertaking  the  duties 
of  steward  of  a  horserace,  is  not  liable  for  negligent  nonfeasance  in  not  appointing 
a  judge,  unless  it  appears  that  he  commenced  to  perform  the  duties  of  the  office. 
Balfe  v.  West,  xxii.  506. 

7.  Factory  Act,  7  j*  8  Vict,  c.  15 — Mill-owner — Duty  of  fencing  mill  gearing.  The 
occupier  of  a  cotton  mill  is  bound  by  the  stat  7  &  8  Vict  c.  15,  to  provide  a  secure 
fence  for  the  mill  gearing  and  machiner}%  and  to  keep  up  the  fence  when  the  parts 
required  to  be  fenced  are  in  motion  for  manufacturing  purposes,  but  not  when  they 
are  in  motion  for  other  purposes.     Coe  v.  Piatt,  xi.  656. 

8.  Negligence  of  valuers  of  dilapidations.  The  declaration  stated  that  the  plaintiff, 
«  rector,  agreed  with  the  executrix  of  the  late  incumbent  that  dilapidations  should  be 
valued  as  between  them,  by  valuers  appointed  on  each  side ;  that  the  plaintiff,  at  the 
request  of  the  defendants,  employed  them  as  valuers,  for  reward,  on  his  behalf,  and 
the  defendants  accepted  the  employment,  and  entered  upon  it,  with  a  valuer  appointed 
by  the  executrix.  Breach,  that  through  the  defendants'  negligence  the  amount  of 
dilapidations  was  settled  at  too  small  a  sum,  whereby  the  pbdntiff  was  obl^d  to 
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accept  from  the  executrix  a  smaller  swn  than  he  ought  to  have  received.  The  evi- 
dence was,  that  the  defendants  were  employed  as  alleged,  and  agreed  in  valuing  the 
dilapidations  at  too  small  a  sum,  having,  through  ignorance,  valued  as  between  incom- 
ing and  outgoing  tenant,  instead  of  as  between  incoming  and  outgoing  incumbent.  Held^ 
first,  that  tlie  defendants  were  not  sued  as  quctsi  arbitrators ;  but  that  the  cause  of 
action  was  their  undertaking  that  they  were  competent,  and  the  breach  of  that  under* 
taking ;  and,  secondly,  that,  although  the  defendants  could  not  be  expected  to  suppljr 
nunute  knowledge  of  the  law,  they  ought  to  have  known  the  broad  distinction  be- 
tween the  case  of  an  incoming  and  outgoing  tenant  and  the  case  of  an  incoming  and 
outgoing  incumbent,  and  that  their  ignorance  in  that  respect  was  a  breach  of  their 
engagement    Jenkins  v.  Betham,  xxix.  283. 

9.  Against  owner  of  dog — Scienter.  Blame  can  only  attach  to  the  owner  of  a  dog, 
when,  after  having  ascertained  that  the  animal  has  propensities  not  generally  belong- 
ing to  his  race,  he  omits  to  take  proper  precautions  to  protect  the  public  against  the 
ill  consequences  of  those  anomalous  habits.    Fleeming  v.  Orr,  xxix.  16. 

10.  Negligence  of  one  enabling  another  to  commit  a  fraud.  Where  one  man  by  hlfl 
Diligence  has  enabled  another  to  practise  a  fraud  upon  a  third  person,  who  has  no 
means  of  defeating  it,  the  consequences  of  the  fraud  must  be  virated  upon  him  who 
enabled  the  other  to  practise  it    Per  Pollock,  C.  B.    Barker  v.  Sterne^  xxv.  502. 

11.  As  to  the  liability  of  railway  companies  for  negligently  omitting  to  keep  their 
roads  properly  fenced,  and  their  gates  closed,  see  The  Manchester^  Sheffield^  j'c.  RaH" 
wxg  Co.  Y,  Wallisy  xxv.  873  ;  Sharrod  y.-The  London  and  Northwestern  Railway  Co* 
iv.  401 ;  Faiocett  v.  The  York  and  North  Midland  Railway  Co.  ii.  289.  And  as  to  the 
general  liability  of  railways  for  negligence,  see,  further,  Collett  v.  The  London  and 
Northwestern  Railway  Co.  vL  305 ;  The  Great  Northern  Railway  Co.  v.  Harrison^ 
xxvi.  448.    See  also  Railways. 

12.  As  to  the  liability  of  the  master  for  the  negligence  of  his  servant,  see  Master 
AND  Servant;  Sadler  ▼.  Henlock,  xxx.  167;  Wildes  v.  Morris,  xiv.  181;  Knight  r. 
Fox,  i.  477;  Cuthhertson  v.  Parsons,  x.  521 ;  Peachey  v.  Rowland,  xvi.  44^;  Mitchell  v. 
Crasswelier,  xvi.  448;  Ellis  v.  The  Sheffield  Oas  Consumers  Co.  xxii.  198;  Dansey 
T.  Richardson,  xxv.  76 ;  Paterson  v.  Wallace,  xxviii.  48. 

13.  As  to  negligence  in  respect  of  collisions,  see  Ships  axb  Shifpixo,  div.  Collision^ 

14.  Bursting  of  sewer — Lessor's  liability  to  lessee.  The  lessor  of  premises  is  respon- 
siUe  to  the  lessee  for  injury  done  to  his  goods  by  the  bursting  of  a  sewer  near  the 
premises,  which  sewer  had  been  constructed  in  a  negligent  manner  more  than  twenty 
years  before  by  the  lessor,  and  had  been  suffered  to  remain  in  an  imperfect  state. 
Alston  ▼.  Grant,  xxiv.  122. 

II.  JEffect  of  Negligence  of  injured  Party, 

1.  Collision.  In  case  of  a  collision  of  vessels,  a  neglect  by  the  vessel  injured  to 
observe  certain  statute  regulations,  will  not  prevent  a  recovery  if  such  neglect  did  not 
contribute  to  the  injury.     The  Panther,  xxiv.  585. 

2.  Quare,  whether  in  an  action  for  negligence  in  a  transaction  based  on  a  contract 
between  the  plaintiff  and  the  defendant,  e.  g.  by  a  railway  passenger  against  the  coir* 
psny,  it  is  a  good  defence  that  the  plaintiff's  own  negligence  oontribated  to  the  injury. 
Martin  ▼.  The  Great  Northern  Railway  Co.  xxx.  478. 

m.  Evidence  in  Ccues  of  Negligence,  Sfc, 

1.  Injury  by  a  buU — Scienter — Evidence.  Case  for  an  injury  done  to  the  plaintiff 
hy  ^e  defendant's  bulL  The  plaintiff,  whilst  walking  along  a  public  street,  wearing 
a  red  handkerchief,  was  attacked  and  injured  by  the  defendant's  bull,  which  waf 
being  driven  along  the  street    The  defendant  stated,  after  the  accident,  that  the  fed 


428  NEGLIGENCE — ^NEW  TBIAL. 

handkerchief  was  the  cause  of  the  injuiy,  for  that  he  knew  the  bull  would  run  at  anj 
thing  red.  He  also  stated,  on  another  occasion,  that  he  knew  that  a  bull  would  run 
at  any  thing  red.  Held,  that  this  was  evidence  for  the  jury  in  support  of  the  aver- 
ment of  the  scienter,    Hudson  v.  Roberts,  v.  514. 

2.  The  declaration  alleged  that  the  plaintiff  became  a  passenger  for  hire  in  a  train 
of  the  defendants,  and  that  from  the  negligence  of  the  defendants  and  their  servants, 
the  train  ran  against  another  train  on  the  line,  whereby  the  plaintiff  was  injured. 
The  defendants  pleaded  the  general  issue,  with  a  traverse  of  the  plaintiff  being  a 
passenger,  &c.  At  the  trial,  it  appeared  that  the  train  in  question  was  hired  for  an 
excursion  by  a  society,  from  whose  secretary  the  plaintiff  purchased  his  ticket,  and 
that  the  accident  was  occasioned  by  the  train  running,  in  the  dark,  against  another 
train  which  was  standing  still  at  an  intermediate  station  on  the  line.  Held,  first,  that 
the  mere  fac^of  the  accident  having  occurred  was  primal  facie  evidence  of  negligence 
on  the  part  of  the  defendants ;  and,  secondly,  that  there  was  evidence  to  go  to  the 
jury  in  support  of  the  allegation  that  the  plaintiff  became  a  passenger  for  hire  with 
the  company.     Skinner  v.  The  London,  Brighton,  Sfc.  Railway  Co.  ii.  360. 

8.  Kicking  of  horse  and  breaking  the  shafts  of  defendant's  cart,  causing  his  horse  to  run 
against  the  plaintiff's.  In  an  action  in  a  county  court,  for  negligently  driving  a  horse 
and  cart,  the  plaintiff  having  simply  proved  the  fact  of  a  collision,  under  circum- 
stances which  might  or  might  not  amount  to  negligence ;  the  defendant  proved  that 
the  accident  arose  from  the  horse  suddenly  beginning  to  kick,  whereby  the  shafts  of 
the  cart  were  broken,  and  the  driver  thrown  out,  when  the  horse  started  off,  and  ran 
against  and  injured  the  plaintiff's  horse.  The  judge  of  the  county  court,  upon  this 
evidence,  ordered  a  verdict  for  the  plaintiff, — ^**  being  of  opinion  that  the  breaking  of 
the  shafts,  even  under  the  circumstances  stated  by  the  defendant's  witnesses,  showed 
a  defect  in  the  cart,  which  raised  a  presumption  of  negligence  in  the  owner."  An 
appeal  against  this  decision  was  dismissed  with  costs.  Templeman  v.  Hay  don,  xxii. 
412. 

4.  A  declaration  charging  that  defendant,  by  "  carelessness  in  and  about  galvanizing 
certain  wire,"  spoilt  it,  is  maintained  by  evidence  that  the  injury  was  caused  by  his 
having  exposed  it  to  heat,  in  order  to  prepare  it  for  the  galvanizing  process,  though  it 
was  necessary  to  do  so,  and  no  express  evidence  is  given  that  it  was  done  carelessly. 
Coomb  V.  Symons,  xxii.  487. 

NEW  TRIAL. 

I.   IN   UNDEFENDED    SUITS. 

IT.   WHEN   EVIDENCE   HAS   BEEN   IMPBOPERLT  RECEIVED    OR  REJECTED, 
m.   BECAUSE   OP   SURPRISE   AND   NEWLY  DISCOVERED    EVIDENCE. 
IV.   FOR   MISDIRECTION    OF  JUDGE. 
V.   BECAUSE   OF   INSUFFICIENT    OR   EXCESSIVE    DAMAGES. 
VI.   WHERE   VERDICT   IS   AGAINST   EVIDENCE. 
VII.   BT   REASON   OF  AMENDMENT. 
Vni.   FOR  PERJURY   OF   WITNESSES. 
IX.    SPECIAL    CASES   IN   WHICH   GRANTED    OR  REFUSED. 
X.   MOTION  FOR   NEW   TRIAL;    PRACTICE,   &C. 

I.  In  undefended  Suits, 

1.  Mistake  as  to  time  of  trial  by  attorney.  A  verdict  having  been  entered  for  the 
plaintiff,  as  for  an  undefended  cause,  a  new  trial  was  granted,  on  payment  of  costs  by 
the  attorney,  on  his  making  affidavit  of  having  mifltaken  the  lime  of  trial.  Neave  T. 
MUnSf  xxix.  S06. 
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S.  Where  judgment  has  been  given  for  the  plaintiff  on  the  merits  of  the  case  as 
presented  by  him  in  the  absence  of  the  defendant,  the  excuse  presented  hy  the  de« 
fendant's  attorney,  that  he  did  not  suppose  from  the  position  of  the  case  on  the  list 
that  it  could  be  reached  so  early,  is  not  a  ground  for  a  new  trial.  Earl  v.  Dowlxng^ 
zL420l 

II.   When  Evidence  has  been  improperly  received  or  rejected, 

1.  MaterialUy  of  evidence.  Where,  at  a  trial  in  Bengal,  the  judge  (acting  as  judge 
«nd  jury)  received  certain  documentary  evidence,  the  supreme  court  will  not  grant  a 
new  trial  on  the  ground  of  such  evidence  being  improperly  received,  unless  it  be 
shown  that  such  evidence  might  have  materially^n£uenced  the  verdict.  The  East 
India  Co.  v.  Paul,  i.  44.  « 

2.  If,  in  a  case  of  appeal,  the  court  decides  that  certain  evidence  has  been  improp- 
eriy  received,  it  can  do  no  more  than  order  a  new  trial  if  there  has  been  a  verdict  of 
a  jury.    Jonas  v.  Adams,  vi.  188. 

S.  The  improper  rejection  of  a  witness  as  incompetent,  is  ground  for  a  new  trial| 
Boce  the  14  k  15  Vict  c.  99.    BoyU  v.  Wisemanf  xxix,  473. 
4.  Sec,  also,  Rowlings  v.  Chandler ,  zxviiL  562. 

IIL  Because  of  Surprise  and  newly  discovered  Evidence. 

1.  To  entitle  a  party  to  a  new  trial  on  the  ground  of  surprise,  it  is  not  enough  to 
state  that  the  new  evidence  came  upon  him  unexpectedly  by  way  of  defence,  without 
being  first  touched  upon  in  the  cross-examination  of  his  witnesses,  when  he  might 
have  recalled  the  latter  to  contradict  the  defendants,  but  did  not  do  so.  Roberts  y. 
Holmes,  xxv.  420. 

2.  If  by  the  evidence  the  applicant  for  a  new  trial  must  have  been  guilty  of  perjury 
and  foi^ry,  or  a  servant  of  the  plaintiff  guilty  of  embezzlement,  and  the  verdict  points  to 
the  former  conclusion,  and  he  shows  to  the  court  the  discover}'  of  evidence  that  the 
servant  was  discharged  for  embezzlement,  that  might  be  a  ground  for  a  new  trial» 

.  without  any  **  surprise ''  shown.  But  if  the  affidavit  in  answer  distinctly  contradicts 
this  allegation,  and  no  reason  is  shown  why  the  evidence  was  not  discovered  before 
the  trial,  a  new  trial  will  not  be  granted.    Lewis  v.  Trussler,  xxv.  422. 

$.  Action  against  two — Motion  for  new  trial  against  one.  In  an  action  against  two 
defendants  in  which  a  verdict  was  returned  for  the  defendants,  the  plaintiff  moved  for 
a  new  trial  against  one  of  the  defendants,  upon  the  ground  of  surprise,  alleging  that 
said  defendant  had  by  affidavit  and  in  conversations  furnished  evidence  that  he  was 
liable ;  and  he  proposed  to  let  off  the  other  defendant.  At  the  time  of  hearing,  the 
Statute  of  Limitations  had  run  against  a  fresh  action.  Held,  that  the  plaintiff,  having 
brought  his  action  against  both,  and  having  failed,  must  bear  the  loss  resulting  from 
his  own  delay  and  indiscretion.    New  trial  refused.     Cowhum  v.  Waring,  xxii.  572. 

4.  Indictment  for  a  misdemeanor.  A  new  trial  will  be  granted  on  an  indictcAnt  for 
a  misdemeanor  on  the  ground  of  surprise,  as  in  civil  cases.  Regina  v.  Whitehouse^ 
xviii.  105. 

5.  Where  a  new  trial  on  an  indictment  removed  into  the  queen's  bench  by  cer* 
tiorari  at  the  instance  of  the  defendant,  is  ordered  on  the  ground  of  surprise,  the 
court  may,  in  its  discretion,  order  the  costs  to  await  the  event  of  the  new  tried.    lb, 

TV,  For  Misdirection  of  Judge, 

1,  Mistake  of  Judge  on  collateral  point.  Where  a  judge,  in  summing  up  to  the 
juy,  mistakes  the  law  upon  a  collateral  point,  upon  which  a  bill  of  exceptions  would 
»ot  tie,  a  new  trial  will  not  be  granted  as  of  rights  but  the  court  wUl  exercise  its  di^ 
cntioQ.    Black  v.  JoneSf  liL  559. 
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2.  Judge  taking  opinion  of  Jury  on  immaterial  issue.  1£  a  judge  rightly  directs  a 
verdict  on  the  undisputed  questions  of  fact,  it  is  no  misdirection,  because  he  takes  the 
opinion  of  the  jury  on  an  immaterial  issue  which  is  disputed  by  the  parties.  Clarke 
T.  Arden,  xxx.  455. 

8.  Failure  to  instruct  as  to  measure  of  damages — Point  not  taken  below.  If  a  judge 
at  nisi  prius  does  not  inform  the  jury  what  is  the  proper  measure  of  damages  on  an 
issue  on  which  it  is  admitted  that  the  plaintiff  is  entitled  to  a  verdict  and  to  damages, 
the  court  will  direct  a  new  trial,  although  the  point  was  not  taken  by  the  plaindflT's 
counsel  at  the  trial.    Knight  v.  Egerton,  xii.  562. 

4.  Omission  to  state  rule  of  damages.  Where  there  is  an  established  rule  by  which 
the  jury  should  be  governed  in  the  measure  of  damages,  it  is  the  duty  of  the  judge  to 
bring  it  to  their  notice,  and  direct  them  in  accordance  with  it ;  and  his  omitting  to  do 
eo  is  ground  Tor  a  new  trial.    Hadley  v.  Baxendale,  xxvi.  398. 

5.  The  judge,  at  a  trial,  informing  the  jury  what  amount  of  damages  will  carry 
costs,  is  no  ground  for  a  new  trial.    Atkinson  v.  Newton^  xxix.  479. 

6.  Factory  Act,  In  an  action  for  not  keeping  the  machinery  of  a  factory  securely 
fenced  as  required  by  law,  the  question  was  left  to  the  jury  whether  the  machinery 
was  fenced  in  the  ordinary  manner  used  and  approved  as  sufficient  at  the  best  regu- 
lated mills  in  the  district.  Heldf  a  misdirection ;  the  proper  question  being  whether 
the  mill  was  securely  fenced  according  to  the  best  known  method  of  fencing  at  the 
time.     Schojield  v.  Schunck^  xxx.  283. 

7.  Sole  issue  on  which  the  defendants  rested  left  to  Jury,  In  an  action  agunst  a 
railway  company  for  negligence,  plea  not  guilty,  the  judge  left  it  to  the  jury  to  say 
whether  the  accident  occurred  from  negligence  of  defendants,  or  whether  plaintiff's 
negligence  was  the  sole  cause,  this  being  the  only  ground  taken  by  defendant's  coun- 
8cL  Verdict  for  plaintiff.  On  motion  for  new  trial  for  misdirection,  in  not  instruct- 
ing the  jury  to  find  for  defendants,  even  if  negligent,  provided  plaintiff's  negligence 
contributed  to  the  accident,  it  was  held  that  the  defendants  were  not  entitled  to  a  new 
trial,  the  issue  on  which  alone  they  rested  their  defence  having  been  left  to  the  jury. 
Martin  v.  The  Great  Northern  Railway  Co.  xxx.  478. 

8.  Misrepresentation — Verdict  negativing  fi^aud.  In  an  action  for  falsely  and  fraudu- 
lently representing  a  ship  to  be  sound,  the  jury  were  directed  to  find  for  the  plaintiff 
if  the  representation  was  false  to  the  defendant's  knowledge,  and  the  plaintiffs  sus- 
tained damage  in  consequence.  The  jury  returned  a  verdict :  "  We  find  for  the 
plaintiff,  but  acquit  the  defendant  of  any  fraudulent  intention."  The  judge  there- 
upon directed  the  verdict  to  be  entered  for  the  plaintiff.  Heldy  no  misdirectioD. 
Milne  v.  Marwood,  xxviii.  878. 

9.  Action  for  penalty — Several  directions  taken  together.  An  action  having  been 
brought  for  a  penalty  under  the  25  Geo.  II.  c.  36,  the  judge  charged  the  jury  that 
they  were  to  consider  whether  a  certain  room  was  used  for  the  ordinary  purposes  of 
a  refreshment  room  in  a  hotel,  music  being  incidental,  or  whether  it  was  used  princi- 
pally fA*  musical  performances ;  and,  finally,  whether  it  was  used  for  both  purposes. 
Held,  that  there  was  no  misdirection,  though  the  single  direction  that  they  should  con- 
sider whether  the  keeping  of  the  room  as  a  hotel  was  a  primar}',  or  secondary  object 
would  have  been  incorrect    Hall  v.  Greeny  xxiv.  453. 

10.  Libel — Lottery  Acts,  A  company  consisting  of  a  large  number  of  persons  sub- 
scribing small  siuns,  was  formed  for  buying  land,  erecting  dwellings  thereon,  and  allot- 
ing  the  same  to  the  subscribers.  The  allotment  depended  upon  the  result  of  a  ballot 
In  connection  with  this  company  was  established  a  bank  for  receiving  the  deposits  of 
small  capitalists  and  working  men,  upon  the  security  of  the  property  of  the  company ; 
and  as  part  of  the  same  concern,  a  bank  in  which  the  subscribers  of  the  company 
might  place  their  savings  for  purchasing  their  land  fVom  the  company.  The  judget 
in  an  action  of  libel,  directed  the  jury  that  the  whole  of  this  scheme  was  illegal,  on 
the  grounds  of  its  being  contrary  to  the  Lottery  Acts,  and  also  to  the  Bank  Act 
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EMf  that  the  scheme  being  illegal,  as  being  contrary  to  the  Bank  Act,  there  was  no 
nusdirection,  and  the  rule  for  a  new  trial  upon  that  ground  was  discharged.  (yCoiu 
nor  ▼.  Bradshaw^  i.  46C. 

11.  Use  and  occupation — Constructive  occupation.  In  an  action  for  use  and  occu- 
pation of  a  house,  the  undersheriff  directed  the  jury  that  actual  occupation  by  the  de- 
fendant was  not  necessary  to  support  the  action,  but  that  a  constructive  occupation 
would  do,  but  did  not  tell  them  what  a  constructive  occupation  was.  Ueld^  a  misdi- 
xection.     Towne  v.  lyHeinrichf  xxiv.  235. 

V.  Because  of  tnst^fficient  or  excessive  Damage. 

1.  Excessive  damages.  The  court  will  not  disturb  a  verdict  merely  on  the  ground 
that  they  would  not,  in  their  private  judgment,  have  given  such  large  damages  as 
were  given  by  the  jury.  They  must  be  satisfied  that  the  jury  in  awarding  those 
damages  either  were  actuated  by  some  improper  motive,  or  proceeded  on  some  erro* 
neons  principle  of  assessment     Creed  v.  Fishery  xxvi.  384. 

2.  Insufficient  damages — Question  of  character.  The  court,  in  the  absence  of  speciiJ 
circumstances,  will  not  grant  a  new  trial  on  the  ground  of  the  insufficiency  of  the 
damages,  merely  because  a  question  of  character  is  involved.  Apps  v.  Day^  xxvL 
835. 

3.  Nominal  damages.  The  court  refused,  in  an  action  for  the  negligent  construction 
of  a  building,. whereby  it  fell  and  injured  the  plsuntifT,  to  grant  a  new  trial,  on  the 
ground  that  the  jury  had  given  merely  nominal  damages, — there  being  no  reason  for 
supposing  them  to  have  been  actuated  by  improper  motives.  Howard  v.  Barnard^ 
XX.  286. 

4.  A  new  trial  will  not  bo  granted  on  the  ground  that  from  the  small  amount  of 
damages,  the  jury  must  have  come  to  a  compromise,  unless,  from  the  circumstances 
of  the  case,  it  is  evident  that  there  has  been  a  total  refusal  on  the  part  of  the  jurors 
to  dischai^  their  duty,  and  the  verdict  is  necessarily  wholly  inconsistent  Richards 
V.  Rose,  xxiv.  406. 

5.  Contingent  assessment  of  damages.  Upon  a  verdict  for  the  defendant,  with  leave 
to  the  pUuntifif  to  enter  a  verdict  for  a  sum  at  which  his  damages  have  been  contin- 
gently assessed,  the  court  will  not  grant  a  new  trial  that  there  may  be  a  fresh  assess- 
ment of  damages,  unless  the  plaintiff's  counsel  objected  to  such  contingent  assessment 
at  the  triaL    Booth  v.  ClivCf  iv.  374. 

VL  Where  Verdict  is  against  Evidence. 

1.  Judge  declaring  verdict  grossly  wrong — Costs,  The  plaintiff  and  defendant  in  a 
cause  were  examined  as  witnesses  at  the  trial,  and  gave  contradictory  testimony. 
There  was,  however,  other  evidence,  and  the  jury  found  for  the  plaintiff.  The  judge 
declaring  that  in  his  opinion  the  verdict  was  grossly  wrong,  the  court  granted  a  rule 
fiir  a  new  trial,  without  costs ;  and  after  argument  made  it  absolute,  costs  to  be  costs 
in  the  cause.    Skiffington  v.  Clark,  xx.  356. 

2.  Action  for  extras  under  contract — Admissions,  An  executor  brought  an  action 
for  extras  incurred,  beyond  the  stipulations  of  the  agreement  in  work  done  for  the 
defendant  by  the  testator.  The  agreement  was  unstamped  in  the  hands  of  a  third 
party,  and  was  not  produced.  It  was  proved  that  the  defendant  had  ordered  the 
alterations,  &c.,  and  that  the  testator  had  admitted  the  receipt  of  money  from  the 
defendant  on  account  of  the  extras.  Verdict  for  plaintiff.  Held,  that  the  defendant 
was  not  entitled  to  a  nonsuit ;  but  a  new  trial  was  granted,  as  the  evidence  did  not 
justify  the  verdict    Edie  v.  Kingsford,  xxv.  320. 

3.  IdbeL  In  actions  for  libel,  although  the  judge  is  to  leave  it  to  the  jury  whether, 
Vider  (he  circumstances,  the  publication  is  a  tibel,  on  the  general  issue,  guilty  or  nol 
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gnilty,  yet  if  they  find  a  yerdict  for  the  defendant  on  that  issue,  wlucb  is  against  the 
eyidence,  in  a  case  in  which  no  question  is  made  as  to  the  fact  of  publication,  nor  as 
to  its  application  to  the  plaintiff,  the  court  can  set  aside  the  verdict  Hakewell  v. 
Ingram^  xxviii.  413. 

4.  In  an  article  on  the  subject  of  the  want  of  some  efficient  protection  for  married 
women,  the  writer  mentioned  two  cases  as  showing  the  necessity  for  legislation ;  one 
case  being  described  as  that  of  a  husband  who  acted  towards  his  wife  like  <*  a  sot  and 
a  brute ; "  and  then  the  article  proceeded :  "  The  other  is  that  of  Mrs.  IL,"  (meaning 
tiie  wife  of  the  plaintiff,)  **  who,  having  been  restored  to  her  husband's  protection  by 
a  decree  of  the  ecclesiastical  court,  found  her  misery  so  aggravated  by  the  restitution 
of  her  conjugal  rights,  that  she  was  compelled  to  resort  to  the  police  court  for  the  litde 
help  the  law  gives."  And  it  concluded  by  saying  that  the  law  did  not  meet  such 
cases ;  and  that  ^  the  condition  of  woman,  when  the  brute  intervenes,  is  more  oppres- 
sive than  that  of  the  negro."  Plea,  not  guilty.  It  was  not  disputed  that  the  passage 
applied  to  the  plaintiff,  but  no  evidence  was  given  as  to  the  matters  referred  to.  The 
court  set  aside  the  verdict  for  the  defendant,  and  granted  a  new  trial.  Manle,  J., 
disserUiente,    lb. 

5.  PeruU  trial  The  fact  that  a  verdict  is  against  evidence  is  no  ground  for  a  new 
trial  in  a  penal  action.    HaU  v.  Green,  xxiv.  453. 

VII.  By  reason  of  Amendments* 

1.  Amendment  made  after  time  of  agreement.  The  parties  having,  during  a  frial, 
agreed  to  the  terms  of  an  amendment,  and  that  it  should  be  made  afler  the  trial  was 
over  on  the  same  day,  the  amendment  was  not  actually  made  until  eight  days  after 
the  trial,  but  in  the  terms  agreed  on,  and  before  the  following  term.  Held,  no  ground 
for  a  new  trial.    Jones  v.  Hutchinson,  iv.  829. 

2.  Leave  to  amend  refused.  The  judge  at  a  trial  offered  the  plaintiff's  counsel  leave 
to  amend,  which  was  refused  by  him,  owing  to  the  strong  adverse  opinion  expressed 
by  the  judge.    Held,  no  ground  for  a  new  triaL    Lucas  v.  Bede,  iv.  858. 

8.  A  declaration  alleged,  that  in  consideration  that  the  plaintiff,  at  the  request  of 
the  defendant,  would  make  such  a  number  of  aerometers  aa  the  defendant  should  from 
time  to  time  require,  and  deliver  the  same  when  completed,  the  defendant  wonld 
accept  the  same  and  pay  for  them.  Breach,  by  not  accepting  part  completed  accord- 
ing to  order,  and  discharging  the  pUuntiff  from  continuing  the  making  of  other  part, 
commenced  to  be  made  according  to  order.  It  was  proved  that  the  contract  was  an 
order  to  make  2,000  aerometers,  that  800  had  been  accepted,  and  the  rest  were  in 
course  of  being  made  when  the  defendant  discharged  the  plaintiff  from  completing 
them.  The  judge  at  nisi  prius  having  allowed  the  dechiration  to  be  amended,  the 
court  refused  to  grant  a  now  trial  on  that  account    Jones  v.  Hutchinson,  iv.  829. 

Vni.  For  Perjury  of  Witnesses, 

1.  The  mere  fact  that  a  witness  has  committed  perjury  in  a  trial  is  no  ground  for  a 
new  trial,  unless  such  testimony  was  material  to  the  case.  Honeyman  v.  Lewis,  xxv. 
505. 

2.  Where  it  is  clear  that  one  nde  or  the  other  has  committed  perjury,  the  comrt 
will  not  disturb  the  finding  of  the  jury.    Solomon  v.  Todd,  xxiv.  866. 

IX.  Special  Cases  in  which  yranied  or  refused. 

1.  Tide  to  land  made  out  by  neither  party.  Where  the  jury,  on  the  trial  of  an  isne 
relating  to  the  title  to  land,  find  for  the  defendant^  on  the  ground  that  neither  party 
has  made  out  a  satisfactory  title,  the  court  will  not  regard  snch  finding  as  estabfislung 
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the  defendant's  right,  but  will  direct  a  new  trial.    The  Freemen^  ifc.  of  Sunderland  v. 
The  Bishop  of  Durham,  x.  210. 

2.  Juror  answering  by  torong  name  by  mistake.  Before  verdict  in  a  special  jury 
cause,  it  was  discovered  that  one  of  the  jurors  impanelled  had  been  summoned  in 
another  cause,  and  had  by  mistake  answered  to  a  wrong  name.  The  defendant 
objected  to  the  verdict  being  received,  and  the  judge  offered  to  discharge  the  jury 
and  try  the  cause  over  again.  This  was  not  assented  to,  and  the  plaintiff  claiming  to 
have  the  verdict  taken,  the  jury  returned  their  verdict  in  favor  of  the  plaintiff. 
Held,  a  mis-trial ;  and  that,  as  the  defect  had  been  objected  to  before  the  verdict,  the 
court  was  bound  to  award  a  venire  de  novo.  Doe  d.  Lord  Ashbumham  v.  Michael,  iv. 
244. 

3.  Indictment  for  an  offence  not  punishable  by  fine  and  imprisonment — Civil  right 
coming  in  question.  By  Lord  Campbell,  C.  J.,  and  Crompton,  J.  Where,  in  an 
indictment  not  charging  an  offence  for  which  the  defendant,  if  guilty,  might  suffer 
fine  and  imprisonment,  a  civil  right  comes  in  question,  and  the  right  would  be  bound 
by  the  verdict,  a  new  trial  may  be  granted  after  a  verdict  for  defendant.  But  by 
Coleridge,  J.  Wherever  the  substance  of  a  criminal  proceeding  is  civil,  a  new  trial 
may  be  granted  afler  a  verdict  for  defendant,  on  the  ground  either  of  misdirection, 
or  of  the  verdict  being  against  the  evidence.  Held,  accordingly,  by  Lord  Campbell, 
C.  J.,  and  Crompton,  J.,  (Coleridge,  J.,  dissenting,)  that  where  an  indictment  charged 
defendant  with  erecting  an  obstruction  to  the  navigation  of  the  Menai  Straits,  and 
the  right  to  an  oyster  fishery  was  in  question,  the  court  ought  not  to  grant  a  new 
trial  ^ler  verdict  for  defendant.    Regina  v.  Russell,  xxvi.  230. 

4.  A  new  trial  will  not  be  granted  because  a  judge  has  wrongly  ruled  at  nisi 
prius  as  to  which  party  must  begin,  unless  such  ruling  did  clear  and  manifest  injustice. 
Branford  v.  Freeman,  i.  444,  and  Leete  v.  The  Gresham  Life  Insurance  Co.  vii.  578. 

6.  Privilege  of  client  violated  by  order  of  court.  Semble,  if  the  privilege  of  a  client 
has  been  violated  by  an  order  of  the  court  with  reference  to  the  production  of  title 
deeds,  the  party  to  the  action  against  whom  the  evidence  was  admitted,  cannot  make 
it  a  ground  of  application  for  a  new  trial.    Phelps  v.  Prew,  xxiv.  96. 

6.  Interpleader — Verdict.  In  an  interpleader  issue,  the  question  being,  whether 
goods  seized  on  execution  belonged  to  the  creditor  (the  defendant)Por  to  the  claimant, 
(the  plaintiff,)  the  jury  found,  **  as  to  the  goods  at  C,"  for  the  plaintiff,  and  as  to  the 
rest,  for  defendant.  The  value  of  the  whole  goods  was  greater  than  the  debt,  and 
was  paid  into  court.  Held,  that  the  verdict  was  bad,  and  could  be  cured  only  by  a 
new  trial ;  as  it  did  not  specify  the  value  of  the  goods  at  C.,  and  it  did  not  appear 
whether  the  rest  would  satisfy  the  debt.    AUsopp  v.  Brittain,  xxv.  432. 

X.  Motion  for  New  Trial;  Practieej  ^e, 

1.  Motion  for  new  trial,  when  to  be  made.  No  motion  for  a  new  trial  shall  be 
allowed  after  the  expiration  of  four  days  from  the  day  of  trial,  even  if  the  defendant 
had  no  notice  before  the  trial,  but  had  notice  of  the  verdict  within  the  four  days. 
EUaby  V.  Moore,  xxiv.  280. 

2.  Where  a  bill  of  exceptions  has  been  tendered  by  one  defendant,  the  other 
defendant  may,  notwithstanding,  move  for  a  new  trial.  Per  Lord  Campbell,  C.  J. 
Gregory  v.  Cotterell,  xviii.  99. 

3.  Where  a  defendant  means  to  move  for  a  new  trial  in  the  case  of  a  criminal  infor- 
mation, the  motion  must  be  made,  or  an  intimation  that  the  defendant  intends  to  move 
given  to  the  court,  during  the  first  four  days  of  term ;  and  it  will  be  too  late  when  the 
defendant  is  brought  up  for  judgment    Regina  v.  Newman,  xviii.  113. 

4.  Statement  of  grounds  of  rule  nisi — Amendment.  Where  a  rule  nisi,  drawn  np 
OQ  reading  an  affidavit  and  deposition,  called  on  the  defendant  to  show  cause  why  a 
MW  trial  should  not  be  had  '*on  the  grounds  set  forth  in  the  sud  affidavit  and 

EKO.  REP.  PIG.  37 


484  NSW  TRIAL. 

deposition,"  it  was  held,  that  this  was  not  a  compliance  with  the  17  &  18  Vict.  c.  125, 
8.  33,  which  enacts,  that  in  every  rule  nisi,  for  a  new  trial,  &c.,  ^*  the  grounds  upon 
which  such  rule  shall  have  been  granted,  shall  be  shortly  stated  therein,"  but  the 
plaintiffs  were  allowed  to  amend,  and  thereupon  the  rule  stood  over.  Drayion  ▼. 
Andrews,  xxviii.  468. 

5.  Where  a  bill  of  exceptions  has  been  tendered,  the  party  cannot  afterwards  move 
for  a  new  trial  upon  a  point  which  might  have  been  (but  was  not)  included  in  the 
bill  of  exceptions,  without  abandoning  the  bill  of  exceptions.  SemUe,  that  if  the  point 
could  not  have  been  included  in  the  bill  of  exceptions,  the  motion  for  a  new  trial  might 
have  been  made  concurrently.    Adams  v.  Andrews,  i.  305. 

6.  Presence  of  defendant  at  time  of  motion.  Where  defendant  had  been  found 
guilty  upon  an  indictment  for  perjury,  and  sentenced  to  transportation^  but  he 
was  not  in  custody  under  the  sentence,  a  motion  for  a  new  trial  cannot  be  made 
unless  he  is  present  in  court.  Semble,  by  Lord  Campbell,  C.  J.,  that  where  several 
defendants  have  been  convicted  upon  an  indictment,  it  is  not  necessary  that  all  should 
be  present  in  court  in  order  to  move  for  a  new  trial  on  behalf  of  one  or  more  of  them. 
Regina  v.  Caudwell,  vi.  352. 

7.  Where  a  defendant  has  been  found  guilty  upon  an  indictment  for  an  offence 
which  does  not  subject  him  to  corporal  punishment,  it  is  not  necessary  that  he 
should  be  present  in  court  in  order  to  move  for  a  new  trial.  Regina  ▼.  Parkinson,  vi. 
352. 

8.  Misdirection — Objection  not  taken  at  trial.  A  rule  nisi  for  a  new  trial,  on  the 
ground  of  misdirection,  was  discharged,  the  objection  not  having  been  taken  at  the 
trial,  and  it  was  held,  that  it  would  be  unjust  towards  the  other  side  to  grant  a  new 
trial  where  the  case  had  been  conducted  irrespectively  of  the  point  raised,  and  the 
defect,  if  pointed  out  at  the  trial,  might  have  been  then  supplied.  Pell  v.  Daubney,  i.  450. 

9.  Verdict  for  joint  defendants — RiUe  for  new  trial  as  to  one  defendant  granted 
upon  terms,  A  verdict  was  found  for  two  joint  defendants,  and  the  plaintiff  moved 
for  a  rule  for  a  new  trial,  on  the  ground  of  misdirection ;  but  it  being  admitted  that 
there  was  no  evidence  against  one  of  the  defendants,  the  court  in  granting  the  rule 
nisi,  imposed  as  a  term  that  his  name  should  be  stricken  out  of  the  declaration,  and 
that  the  plaintiff  Aould  pay  his  costs.    De  Bemardy  v.  Harding,  xx.  545. 

10.  Rule  nisi  for  new  trial  granted  after  first  four  days  of  tenrt.  Where  a  party 
has  obtained  a  rule  nisi  for  a  new  trial  by  leave  of  the  court,  after  the  expiration  o[ 
the  first  four  days  of  term,  but  without  giving  notice  ^thin  that  period  to  the  opponte 
party  of  his  intelition  to  move,  and  the  opposite  party  has  signed  judgment  without 
any  notice  of  the  motion,  the  court  will  not  permit  the  rule  to  be  made  absolute,  if 
the  objection  is  raised  on  showing  cause.    Doe  d.  Whitty  v.  Carr,  ii.  167. 

11.  The  discretionary  power  to  grant  a  new  trial  is  not  interfered  with  by  the  141st 
of  the  county  court  rules,  made  under  sect.  12  of  the  12  &  13  Yictt  c.  101,  which  is 
merely  a  directory  rule  of  practice.  Therefore,  notwithstanding  the  omission  to  give 
the  seven  days'  notice  required  by  such  rule,  the  judge  has  jurisdiction  to  entertain 
an  application  for  a  new  trial.    In  re  Carter  and  Smith,  xxx.  171. 

12.  When  a  cause  is  heard  before  a  county  court  judge  without  a  jur}**,  and  a  new 
trial  is  afterwards  granted  generally  at  the  instance  of  the  plaintiff,  the  latter  may 
demand  to  have  the  case  tried  by  a  jury  on  the  second  occasion.  Regina  v.  Harwood, 
xvi.  194. 

13.  Where  counsel  at  a  trial  does  not  ask  that  a  certain  point  should  be  submitted 
to  the  jury,  but  gets  leave  to  move  reserved,  he  cannot  afterwards  ask  for  a  new  trial, 
on  the  ground  that  that  point  was  not  submitted  to  the  jury.  Morgan  v.  Couchman, 
xxiv.  321. 

14.  Costs  of  rule  for.  Where  the  court  are  equally  divided  in  opinion  upon  a  rule 
for  a  new  trial,  and  it  consequently  drops,  neither  pftrtj  is  entitled  to  any  costs  of  the 
role.    Dansey  v.  Richardson,  xxvi.  188. 
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1.  Who  may  he.  The  clerk  of  the  solicitor  to  the  defendant  in  the  first  suit  was 
made  the  next  friend  of  the  infant  in  the  second  suit  Heldf  that  he  was  not  necessarily 
an  improper  next  friend.     Ashley  v.  Allden,  x.  314. 

2.  A  defendant  cannot  act  as  next  friend  of  a  plaintiff  ^em^  covert,  Payne  y.  LittUf 
▼ii.  169. 

3.  Married  tcomariy  hill  by,  in  respect  of  her  separate  estate,  A  married  woman, 
though  a  pauper,  cannot  ex  parte  obtain  an  order  for  leave  to  file  a  Ji)ill  in  respect  of 
her  separate  estate  without  the  intervention  of  a  next  friend ;  and  an  order  so  obtained 
was  discharged  for  irregularity.    Page  v.  Page,  xix.  667. 

4.  Married  woman — Leave  to  sue  in  forma  pauperis  without  a  next  friend,  A 
married  woman,  living  apart  from  her  husband,  allowed  to  sue  m  formd  pauperis^  with- 
out a  next  friend.     Order  made  ex  parte.    In  re  Lancaster y  xxiii.  127. 

5.  Amendment,  Petition  by  a  fem£  covert  in  a  suit,  not  naming  a  next  friend, 
directed  to  be  amended  by  inserting  a  next  friend.    Howard  v.  Prince,  vii.  215. 

6.  Changing  next  friend — Costs — Security — Surety,  If  the  next  friend  of  a  married 
woman  b  changed  during  the  suit,  he  must  not  only  give  his  own  security  for  the  costs 
incurred,  but  find  a  surety  to  join  him  in  "such  amount  as  the  Master  in  his  discretion 
shall  fix.    Payne  v.  Little,  xxi.  491 ;  8.  c.  xi.  339. 

7.  Discharge  of^Feme  covert.  Where  it  appeared  that  the  next  friend  of  a  feme 
covert  plaintiff  was  insolvent,  and  was  in  contempt  for  non-payment  of  costs,  she  was 
discharged  from  being  next  friend  without  prejudice  to  her  liability  already  incurred ; 
and  all  proceedings  were  stayed  until  a  new  and  sufiicient  next  friend  should  be 
appointed,  or  the  plaintiff  should  have  obtained  an  order  to  sue  in  form&  pauperis 
without  a  next  friend.     Wilton  v.  Hill,  xxi.  602. 

8.  InfanCs  next  friend,  A  motion  was  made  to  dismiss  a  suit  of  in&nt  cestuis  que 
trust  by  their  next  friend  against  trustees,  or  to  inquire  into  facts  connected  with  the 
institution  and  mode  of  prosecution  thereof.  Evidence  for  the  motion  did  not  show  a 
nnister  motive  for  the  suit,  or  any  imputation  upon  the  character  or  solvency  of  the 
next  friend,  and  the  court  dismissed  the  motion,  but  without  costs,  observing,  that  the 
questions  as  to  the  propriety  of  the  suit,  and  of  the  form  of  proceeding  therein,  might 
properiy  be  dealt  with  at  the  hearing.     Smalltcood  v.  Rutter,  iii.  210. 

9.  Guardian,  petition  for,  A  petition  by  infants  for  the  appointment  of  a  guardian 
ought  to  be  presented  by  them  by  their  next  friend.    In  re  RusseWs  Estate,  vi.  65. 

10.  Motion  by  next  friend — Change  of  solicitor.  In  a  suit  by  adult  plaintiffs  and 
in&nt  plaintiffs  an  order  was  obtained  by  the  former  for  a  change  of  solicitor.  The 
next  friend  of  the  infants  moved  for  a  discharge  of  the  order,  but  it  was  held,  that  he 
had  no  right  to  make  such  a  motion  in  his  individual  capacity.  Pidduck  v.  Boultbee, 
xui.  1 70. 

11.  Security  for  costs.  Security  for  costs  ordered  to  be  given  in  a  suit  in  which  a 
married  woman  was  plaintiff  by  her  next  friend,  the  next  friend  being  a  laborer. 
Stevens  v.  Williams,  vii.  91. 

12.  Liability  for  costs.  Where  a  solicitor  filed  a  bill,  and  afterwards  named  B.  as 
next  friend  of  the  plaintiff,  without  his  knowledge,  in  place  of  the  previous  next 
friend,  deceased,  and  the  bill  was  dismissed  with  costs,  for  want  of  prosecution,  without 
notice  served  on  the  next  friend  or  the  solicitor,  the  next  friend  was  held  liable  for 
all  the  costs  from  the  commencement  of  the  suit,  and  not  only  for  such  as  had  been 
incurred  during  the  time  his  name  had  been  on  the  record ;  and  also  for  the  costs  of 
the  roodon  to  vary  the  order  dismissing  the  bill  with  costs,  by  ordering  that  the 
solicitor  should  pay  the  costs.    Bligh  v.  Tredgett,  viii.  79. 

IS.  Semble,  that  he  has  a  remedy  against  the  solicitor  who  appointed  him.   lb. 
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NONSUIT. 

1.  Judgment  as  in  case  of  nonsuit — Insolvency  of  plaintiff.  Afler  issue  joined  the 
plaintiff  petitioned  the  insolvent  debtors  court,  and  was  dischai^d  as  an  insolyent 
debtor,  having  entered  in  his  schedule  the  debt  which  formed  the  subject  of  the 
pending  action ;  but  it  did  not  appear  whether  the  assignees  were  willing  to  proceed 
with  it  or  not.  Held,  that  the  defendant  was  not  entitled  to  judgment  as  in  case  of  a 
nonsuit;  but  that  a  stet  processus  might  be  entered  hy  the  joint  consent  of  him  and 
the  plaintiff.     Gavin  v.  Allan,  viii.  575. 

2.  Right  of  plaintiff  after  nonsuit  to  tender  hill  of  exceptions  and  bring  writ  of  error. 
If,  upon  the  trial  of  a  cause,  the  judge  directs  a  nonsuit,  and  the  plaintiff  does  not  ap- 
pear when  called,  and  judgment  of  nonsuit  is  therefore  entered  against  him,  he  can- 
not tender  a  bill  of  exceptions  and  bring  a  writ  of  error,  assigning  for  error  that  the 
judge  improperly  directed  the  nonsuit  The  proper  course  is  fbr  the  plaintiff*  to  ap- 
pear and  require  the  judge  to  direct  the  jury  in  point  of  law  in  his  favor,  and  upon 
the  judge  refusing  to  permit  him  to  appear,  and  nonsuiting  him  against  his  will,  or 
refusing  to  direct  the  jury  in  his  favor,  the  plaintiff*  may  tender  a  bill  of  exceptions, 
and  bring  a  writ  of  error.     Corsar  v.  Reed,  viii.  380. 

5.  In  county  court,  A  plaintiff  in  a  county  court  has  a  right  to  elect  to  be  non- 
suited at  the  latest  moment  before  the  judge  has  pronounced  his  judgment,  or,  when 
there  is  a  jury,  before  they  have  delivered  their  verdict  Outhwaite  v.  Hudson,  xi. 
568. 

4.  Liverpool  passage  court,  A  rule  nisi  for  a  nonsuit  in  a  cause  tried  before  the 
assessor  of  the  Liverpool  passage  court,  drawn  up  on  reading  the  writ  of  trial  and  an 
affidavit  verifying  the  assessor's  notes,  having  been  granted,  it  was  held,  on  cause  shown 
agiunst  the  rule,  that  without  the  affidavit  the  court  had  no  materials  on  which  to 
entertain  the  motion.     Winch  VI  Williams,  xiv.  228. 

6.  Right  to  move  for  judgment  as  in  case  of  nonsuit — Injunction,  .  Obtsdning  an 
injunction  to  stay  the  proceedings  does  not  deprive  the  defendant  of  his  right  to  move 
for  judgment  as  in  case  of  nonsuit    Dohson  v.  BrocJdebank,  viii.  543. 

6.  Where  subsequent  to  the  removal  of  the  injunction,  the  plaintiff  gave  notice  of 
trial,  but  did  not  try,  the  defendant  was  held  to  be  entitled  to  move  for  judgment  as 
in  case  of  nonsuit ;  and,  semble,  that  the  time  for  proceeding  to  trial,  according  to  the 
practice  of  the  court,  runs  from  the  removal  of  the  injunction.    lb. 

7.  See  also  Edie  v.  Kingsford,  xxv.  320 ;  Stancliffe  v.  Clarke,  ix.  492. 

NOTICE. 

1.  Of  appeal  from  bastardy  order.  In  cases  of  notice  of  appeal  from  a  decision 
whereby  a  party  has  been  adjudged  the  putative  father  of  bastard  children,  the 
question  is,  whether,  under  all  the  circumstances,  reasonable  information  has  been  conr 
veyed  by  the  notice.    Regina  v.  The  Recorder  of  Leeds,  xi.  416. 

2.  Of  meetings  of  company — Circulation  of  newspaper.  Where  it  was  provided 
that  a  company's  principal  place  of  business  should  be  the  town  of  S.,  and  that  four- 
teen days'  notice  of  all  public  meetings  should  be  given  by  an  advertisement  in  a  paper 
circulating'  in  the  district  of  S.,  and  notice  of  a  meeting  was  given  in  a  newspaper 
which  was  not  proved  to  have  reached  S.,  it  was  held  that  the  notice  was  bad,  and, 
consequently,  all  acts  done  at  such  meeting  were  void.  The  Swansea  Dock  Co.  v. 
Levien,  vii.  535. 

3.  Of  adoption  of  Lighting  and  Watching  Act,  publication  of  A  notice  of  the 
adoption  of  the  Lighting  and  Watching  Act,  3  &  4  Will.  IV.  c.  90,  for  a  district 
chapelry,  was  held  to  be  sufficiently  published  where  it  was  affixed  on  the  chapel  of 
the  district,  but  not  on  two  dissenting  and  proprietary  chapels  within  the  district, 
nearly  two  months  after  the  meeting  at  which  it  was  adopted.    Regina  v.  Dever^ 

r.  160. 
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4.  To  railway  company  by  tcrong  name.  A  notice  waa  served  on  the  clerk  of 
the  B.  Railway  Company,  at  their  office,  addressed  "  to  the  B.  and  C.  Railway  Co." 
There  was  no  such  company  as  the  last  named,  but  the  B.  Railway  ran  from  B.  to  C. 
The  company  had  not  been  misled.  IJtld,  a  good  notice.  Eastham  v.  Th^  Blackburn 
Railway  Co.  xxv.  498. 

5.  Of  action  against  magistrate.  By  stat  II  &  12  Vict.  c.  44,  a  magistrate  is  en- 
titled to  notice  of  an  action  against  him  for  acts  done  in  the  execution  of  his  office, 
though  maliciously  and  without  reasonable  and  probable  cause,  and  by  the  same 
statute  the  question  of  bona  fides  is  not  a  question  for  the  jury,  but  is  to  be  decided 
by  the  judge.    Kirby  v.  Simpson,  xxvi.  469. 

6.  Against  county  court  judge.  The  act  9  &  10  Vict  c.  95,  s.  188,  enacts,  that  in 
all  actions  for  any  thing  done  in  pursuance  of  that  act,  notice  in  writing  shall  be  given 
to  the  defendant  one  month  before  action  brought  In  an  action  brought  against  the 
judge  of  a  county  court  established  under  that  act,  such  judge  is  entitled  to  notice 
under  the  above  section  if  he  proceeded  honestly,  believing  that  his  duty  under  the 
act  called  upon  him  to  do  so.    Booth  v.  Clive,  iv.  374. 

7.  Against  justice  of  the  peace,  form  of.  Notice  of  action  served  on  a  justice  of 
the  peace,  under  stat  1 1  &  12  Vict  c.  44,  s.  9,  stated  that  he  had  caused  plaintiff  to  bo 
aasaulted,  and  taken  to  a  prison,  without  any  reasonable  or  probable  cause.  The  dec- 
laration contained  two  counts — one  for  an  assault ;  the  other  for  maliciously,  &c.,  issuing 
a  warrant  to  apprehend  plaintiff.  Held,  that  the  notice  did  not  state  the  cause  of 
action  clearly  and  •  explicitly,  as  required  by  statute  because  the  action  was  brought 
under  sect  2,  whereas  the  notice,  by  omitting  the  word  **  maliciously,"  stated  a  cause 
of  action  under  sect  1.     Taylor  v.  Nesfield,  xxvi.  235. 

8.  Constructive  notice.  Constructive  notice  is  knowledge  imputed  by  the  court  on 
presumption,  too  strong  to  be  rebutted,  that  the  knowledge  must  have  been  com* 
municated.    Hewitt  v.  Loosemore,  ix.  35. 

9.  A  notice  of  the  first  meeting  being  duly  given,  extends  to  adjourned  meetings. 
Scadding  v.  Lor  ant,  v.  16. 

NUISANCE. 

I.   WHAT   IS    A   NUISANCE, 
n.   INJUNCTION    AGAINST   NUISANCE. 
HL   ABATEMENT    OF   NUISANCE. 


I.   What  is  a  Nuisance. 

1.  Regatta  on  reservoir  made  to  supply  water  for  canal.  Where  a  company  had 
become  the  owner  of  a  canal  and  grounds  for  making  a  reservoir,  from  which  to 
supply  water  for  the  canal,  the  right  of  sporting  and  fishing  over  the  reservoir  being 
reserved  to  the  former  owners,  and  the  company  held  regattas,  causing  large  bodies 
of  people  to  assemble,  whereby  an  adjoining  park  was  injured  and  the  reser\'ed  rights 
of  fishing,  &c.,  interrupted,  it  was  held,  afler  the  injured  parties  had  obtained  a  ver- 
dict at  law,  with  nominal  damages,  and  the  company  persisted  in  holding  regattas,  &c.| 
that  the  regatta  was  a  nuisance,  and  that  an  injunction  might  be  granted.  Bostock  v. 
Tke  North  Staffordshire  Railway  Co.  xix.  307. 

2.  Whether,  where  land  has  been  obtained  by  act  of  parliament  for  one  purpose, 
it  can  be  used  for  any  other,  qumre.    lb. 

3.  Opening  streets  by  gas  company.  It  is  an  indictable  nuisance  for  a  gas  company, 
vithout  the  authority  of  parliament,  to  open  trenches  in  the  public  streets  of  a  town, 
ftr  the  purpose  of  laying  pipes,  although  reasonable  despatch  is  used  by  them,  in 
Mtoring  the  road  to  its  fomer  condition.  Regina  v.  The  Sheffield  Oas  Consumer^ 
iCbL3udL200. 
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4.  Works  or  trade  (ending  to  depreciate  another's  property.  Qucere,  whether  (he 
erection  of  works,  or  the  carrying  on  of  a  trade  which  has  the  effect  only  to  de- 
preciate the  property  of  another,  amounts  to  a  nuisance.     White  v.  Cohen,  xix.  146. 

5.  Obstruction  of  public  navigable  river — Bridge — Question  for  Jury,  Where  com- 
missioners were  authorized  to  make  a  new  cut  through  lands  adjoining  a  river,  for 
the  purpose  of  restoring  navigation,  and  also  to  build  bridges,  and  a  company,  in 
whom  the  powers  of  the  commissioners  aflerwards  became  vested  by  statute,  built  a 
bridge,  occupying,  to  some  extent,  the  bed  of  the  new  cut;  on  indictment  against  them 
for  a  nuisance  to  the  river  as  a  public  highway,  the  jury  found  specially  that  the  com- 
pany were  guilty  of  building  the  bridge,  but  that  it  did  not  obstruct  the  navigation. 
On  motion  to  enter  the  verdict  for  defendants,  it  was  held,  that  the  cut  was  a  public 
navigable  river,  the  obstruction  of  which  was  an  indictable  offence,  but  that  building 
a  bridge  partly  in  the  bed  of  a  navigable  river,  was  not  necessarily  a  nuisance ;  that 
the  question  whether  in  fact  it  be  so  or  not  in  a  particular  instance,  is  for  a  jury ;  and 
that  the  verdict  here,  negativing  actual  obstruction,  was,  in  effect,  an  acquittal. 
Regina  v.  Detts,  xxii.  240. 

6.  Removal  of  snow.  Sect  55  of  the  Public  Health  Act  empowers  the  local  board 
to  make  by-laws  for  the  removal  of  dust,  ashes,  rubbish,  filth,  dung,  manure,  and  soil. 
Held,  that  pure  snow  b  not  within  these  words,  and  that  a  by-law  imposing  a  penalty 
for  the  non-removal  thereof  by  the  occupiers  of  houses  is  invalid.  Regina  v.  The 
Justices  of  Staffordshire,  xxx.  402. 

7.  Private  nuisance — Burning  bricks  by  adjacent  proprietor.  A* house,  "irith  shrub- 
eries  and  gardens  adjacent,  h^  been  occupied  by  a  tenant  as  a  dwelling-place  for 
thirty-two  years,  when  the  owner  of  adjoining  land  began  to  manufacture  bricks  of 
the  clay  of  his  own  land,  by  burning  in  clamp,  which  was  erected  within  144  feet  of 
the  dwelling-house,  and  within  fifteen  feet  of  the  stable  belonging  thereto.  Upon  a 
bill  filed  by  the  land  owner  and  his  tenant  for  an  injunction,  it  was  held,  that  such 
brick-making  was  a  private  nuisance.     Walter  v.  Selfe,  iv.  15. 

n.  Injunction  (tgainst  Nuisance, 

1.  Trivial  and  temporary  nuisance.  The  court  refused  to  interfere  by  injunction 
where  the  nuisance  was  of  a  trivial  character,  and  to  be  continued  for  only  a  few 
hours.     The  Attorney-General  v.  The  Sheffield  Gas  Consumers*  Co.  xix.  639. 

2.  Inadequacy  of  remedy  at  law.  The  principle  upon  which  this  court  interferes 
by  injunction,  in  cases  both  of  public  and  private  nuisance,  is  the  inadequacy  of  the 
remedy  at  common  law ;  and  it  is  on  the  ground  of  injury  to  property  that  this  juris- 
diction rests.    Per  Sir  G.  J.  Turner,  L.  J.    R>. 

3.  Time.  Time  is  an  ingredient  which  is  to  be  considered  in  determining  a  question 
of  injunction,  although  the  application  be  on  behalf  of  the  Attomey-Genersd.  Per 
Sir  G.  J.  Turner,  L.  J.    lb. 

4.  Infringements  of  rights  in  respect  of  land.  Slight  infringements  of  rights  in 
respect  of  land,  by  a  large  company  of  persons,  ought  to  be  watched  with  a  carefiil 
eye,  and  repressed  with  a  strict  hand  by  a  court  of  equity,  where  it  can  exercise  juris- 
diction.   Per  Sir  J.  L.  Knight  Bruce,  L.  J.  lb. 

5.  Motion  for  injunction  after  abandonment  of  works.  A  motion  for  an  injunction 
against  executing  certain  works  objected  to  as  a  nuisance,  is  useless  and  improper 
Bfter  the  abandonment  of  the  works  on  the  part  of  the  defendants.  Woodman  v. 
Robinson,  xv.  146. 

6.  Allegation  of  private  nuisance.  A  bill  for  an  injunction  may  be  filed  by  a  per- 
Bon  alleging  a  private  nuisance,  though  the  nuisance  may  at  the  same  time,  be  public. 
^dtdu  v.  De  Held,  ix.  104. 

7.  Ringing  of  hells.    A  party  who  has  obtained  a  verdict  for  the  ringing  of  bells, 
a  nuisance,  need  not  commence  a  fresh  action  for  every  modified  form  of  bcU  ring- 
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ing ;  in  this  case  an  injunction  was  granted  to  restnun  the  ringing  of  bells,  so  far  as 
they  occasioned  an  annoyance  to  the  plaintiff  or  Ids  family,    lb, 

8.  Damage  capable  of  compensation.  In  case  of  an  aJleged  nuisance  where  the 
damage  is  not  of  an  irremediable  kind,  but  capable  of  compensation,  a  court  of 
chancery  will  not  grant  even  a  temporary  injunction  before  the  matter  has  been  ad- 
judicated upon  in  a  court  of  law.  White  v.  Cohen^  xix.  146. 

III.  AbcUement  of  Nuisance, 

1.  Bif  commoner,  A  commoner  may  pull  down  a  building  wrongfully  erected  upon 
the  common,  and  which  prevents  his  exercising  his  right  as  fully  as  he  otherwise  might, 
provided  he  does  no  unnecessary  damage.    Davies  v.  Williams^  v.  269. 

2.  Defendant  had  suffered  judgment  by  default  on  an  indictment  for  a  nuisance 
Held^  that  the  court  could  not  in  his  absence  give  judgment  that  the  nuisance.be 
abated.    Regina  v.  Chichester^  viii.  294. 

OATHS. 

1.  How  taken — Oath  of  abjuration.  The  oath  of  abjuration  required  by  the  6  Gea 
in.  c.  53,  must  be  taken  in  the  precise  manner  and  form  prescribed  by  that  statute ; 
and  the  words  "  upon  the  true  faith  of  a  Christian,**  are  an  essential  part  of  the  oath 
itself,  and  not  merely  part  of  the  ceremony  of  taking  it ;  therefore,  a  person  of  the 
Jewish  persuasion,  who  is  elected  a  member  of  the  House  of  Commons,  and  votes  as 
such  aflcr  taking  the  oath  in  the  form  binding  on  his  conscience,  but  intentionally 
omitting  the  words  ^*  upon  the  true  faith  of  a  Christian,"  is  liable  to  the  penalties  im- 
posed by  the  1  Geo.  L  s.  2,  c.  13,  on  any  person  voting  as  a  member  of  parliament,  without 
having  first  taken  the  oath  of  abjuration.  The  name  of  the  reigning  sovereign  is  to 
be  substituted  for  the  words  **King  George,"  in  the  form  prescribed  by  the  act. 
Salomons  v.  Miller^  xx.  353.     See  also  Miller  v.  Salomons,  x.  543. 

2.  Bg  whom  administered.  Witnesses  are  sworn  by  the  court,  though,  in  fact,  the 
oath  be  administered  by  one  of  its  officers ;  and  it  is  immaterial  whether  the  oath  be 
administered  by  the  crier  or  clerk  of  the  court,  if  it  be  done  in  open  court  Regina 
T.  Tew,  xxix.  537. 

OUTLAWRY. 

1.  Effect  of  fraudulent  conveyance  on  the  rights  of  the  croum,  A  voluntary  con- 
veyance, though  fraudulent  as  to  creditors,  nevertheless  divests  the  property  of  the 
debtor,  so  that  nothing  passes  to  the  crown  by  a  subsequent  outlawry.  Goldsmith  ▼• 
Russell,  xxxi.  603. 

2.  Plea  of  A  plea  of  outlawry  is  not  good  unless  it  appears  that  a  judgment  of 
outlawry  has  been  pronounced.     Winthrop  v.  Elderton,  vii.  294. 

3.  Judgment  in  bankruptcy,  Qucere,  whether  the  Court  of  Bankruptcy  can  pro- 
nounce judgment  of  outlawry  ?    lb.  • 

4.  Practice  in  case  of  A  plaintiff  having  obtained  a  verdict,  with  damages,  for  a 
Kbel,  against  a  newspaper  proprietor,  for  whom  the  defendants  had  become  sureties,  the 
crown,  at  the  instance  of  the  plaintiff,  issued  a  scire  facias  against  the  sureties  for  the 
recovery  of  such  damages.  The  plaintiff  having  subsequently  become  an  outlaw,  the 
defendants  pleaded  that  the  scire  facias  had  issued  at  the  instance  of  and  for 
the  benefit  of  the  plaintiff,  and  not  of  the  crown.  The  crown  having  demurred  and 
having  taken  no  steps  to  bring  on  the  demurrer  for  argument,  but  the  plaintiff  having 
obtained  a  rule  for  the  appointment  of  a  day  for  the  argument,  the  court,  on  the  appli- 
eiition  of  the  defendants,  stayed  the  argument  of  the  demurrer,  on  the  ground  that 
tbe  application  for  the  hearing  of  the  demurrer  was  made  not  on  the  part  of  the 
eioim,  but  for  the  benefit  of  the  plaintiff,  who  was  an  outlaw.  Regina  v.  XotM, 
414. 


^440  PARBNT  AND   CHILD. 

5.  Reversal  of  ovUlawri^ — Special^  bail.  The  defendant,  an  outlaw,  appeared  hj 
attorney,  and  brought  a  writ  <^  error  to  reverse  the  outlawiy.  Judgment  of  reversal 
was  signed  thereon.  Held^  that  the  defendant  was  bound  to  put  in  special  bail  on 
ngning  the  judgment  of  reversal ;  and  as  he  had  not  done  so,  the  judgment  must  be 
set  aside  as  irregular.     Commerell  v.  Beauclerky  yiu,  834. 

6.  Affidavit  to  set  aside  proceedings.  The  affidavit  upon  a  motion  to  set  aside  pro- 
ceedings to  outlawry,  for  irregularity,  must  show  that  the  party  making  it  is  duly 
authorized  as  the  attorney  of  the  defendant    Skinner  v.  Carter^  xxix.  344. 

PARENT  AND  CHILD. 

I.    RIGHT   TO   CUSTODY   OF   CHILD. 

TL   DUTY   OP   PARENT   TO    SUPPORT   CHILD;  INDICTMENT  FOR  NEGLECT. 
UL*  MISCELLANEOUS    CASES. 


I.  Bight  to  Cuitody  of  Child. 

1.  Right  of  father  to  custody — Jurisdiction  of  conunon4aw  courts.  The  father  is  by 
law  entitled  to  the  custody  of  his  legitimate  children ;  and,  setnble,  that  a  court  of 
common  law  has  no  jurisdiction,  under  any  circumstances,  to  deprive  him  of  that  ri^ht. 
In  re  HakeioiU,  xxiL  395. 

2.  Father  mag  revoke  consent  that  child  mag  live  abroad.  The  father  of  an  infant 
agreed  to  let  it  live  with  its  uncle,  who  was  to  maintain  and  educate  it,  until  it  waa 
enabled  to  provide  for  itself,  and  the  father  promised  not  to  take  the  child  away  from 
the  uncle,  and  to  pay  a  certain  sum  mcmthly  for  its  support  The  agreement  was 
acted  on  for  some  months.  Hehi,  that,  notwithstanding  the  agreement,  the  father 
was  at  liberty  to  revoke  his  consent  to  the  child's  living  with  its  uncle,  and  that  the 
court,  on  the  child  being  brought  up  on  habeas  corpus,  was  bound  to  deliver  it  to 
its  father.     Regina  v.  Smith,  xvi.  221. 

8.  Stat,  2^3  VicL  c,  54.  The  stat  2  &  3  Vict  c.  54,  has  introduced,  as  controlling 
tiie  paternal  right  to  the  exclusive  custody  of  his  infant  child,  two  considerations, 
namely,  of  marital  duty  to  be  observed  towards  the  wife,  and  of  the  interests  c^  the 
child  to  be  consulted.  But  if  these  two  objects  can  be  attained  consistently  with  the 
Other's  retaining  the  custody  of  the  child,  his  common-law  paternal  right  will  not  bo 
disturbed.     Woodward,  ex  parte,  xviL  77. 

4.  Misconduct  of  father.  The  court  will  refuse  to  give  possession  of  children  to 
their  &ther  if  he  has  so  conducted  himself  as  that  it  will  not  be  for  the  benefit  c^  the 
infants,  or  if  it  will  affect  their  happiness,  or  if  they  cannot  associate  with  him  withoat 
moral  contamination — or  if,  because  they  associate  with  him,  others  will  shun  their 
society.  If  it  be  established  ,to  the  satis&ction  of  the  court  that  the  &ther  of  the 
children  from  ten  to  two-  years  of  age  is  to  be  considered  as  guilty  of  the  perpetration 
of  an  uniflitural  crime,  it  is  impossible  to  permit  any  sort  of  intercourse  with  his 
children  even  after  he  has  escaped  conviction.  Semble,  that  under  such  circumstances, 
if  the  children  were  with  their  father,  it  would  be  the  duty  of  the  court  to  remove 
them.    Anonymous,  xi.  281. 

n.  Duty  of  Parent  to  support  Child  ;  Indictment  for  Neglect. 

1.  The  mere  moral  obligation  on  a  parent  to  maintain  his  child,  affords  no  legsl 
inference  of  a  promise  to  pay  a  debt  contracted  by  him,  even  for  necessaries.  SheltOB 
T.  Springett,  xx.  281. 

2.  Past  maintenance  of  child  entided  to  property,  A  father  cannot  have  past  mun^ 
tenance  for  his  son,  who  is  entitled  to  property,  unless  there  are  special  circnmstanoet 
in  the  case.    The  foct  that  the  father  has  not  been  able  to  apply  to  the  coort  befoi«» 
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by  reason  of  his  residence  out  of  the  country,  was  held  sufficient  to  entitle  him  to 
Boch  past  maintenance.     Carmichael  v.  Hughes,  vi.  71. 

3.  In  an  action  on  a  general  covenant  in  a  deed  of  separation,  whereby  the  defend- 
ant agreed  to  maintain  all  his  children,  it  is  no  defence  to  say  that  the  children  have 
now  become  of  age.     De  Crespigny  v.  De  Crespigny,  xxiv.  422. 

4.  Indictment  for  neglecting  to  provide  for  infant  children.  The  prisoner  was  in- 
dicted for  neglecting  to  provide  her  infant  children  with  necessary  or  proper  food  or 
clothing,  whereby  they  were  "  greatly  injured  and  weakened."  Held,  that  this  aver- 
ment as  to  the  injury  was  material,  and  necessary  to  be  proved.  Held,  also,  that  in 
order  to  constitute  a  misdemeanor  at  common  law,  an  actual  injury  to  the  health  of  the 
children  must  be  shown,  and  proof  that  they  must  have  suffered  to  some  extent  was 
not  sufficient.    Regina  v.  PhUlpot,  xx.  591. 

5.  An  indictment  charged  the  prisoner,  that,  "  being  able  and  having  the  means," 
she  neglected  to  provide  sufficient  meat,  drink,  or  food  for  her  child.  There  was  no 
evidence  at  the  trial  of  her  actual  possession  of  means  for  nourishing  and  maintaining 
the  child ;  but  it  was  proved  that  she  might  have  applied  to  the  relieving  officer  of  the 
poor,  who  would  have  provided  her  with  sufficient  means.  Held,  that  the  indictment 
was  not  supported  by  the  evidence.    Regina  v.  Chandler,  xxix.  651. 

III.  Miscellaneous  Cases. 

1.  Infant's  estate.  The  court  will  not  give  a  direct  benefit  out  of  an  infant's  income 
to  his  father.     In  re  Stables,  xiii.  61. 

2.  An  infant's  legacy  of  small  amount,  under  special  circumstances,  ordered  to  be 
paid  to  the  father.     Walsh  v.  Walsh,  xv.  249. 

8.  Where  the  father  makes  representations  as  to  his  daughter's  estate,  of  which  he 
is  in  possession,  claiming  as  tenant  by  the  curtesy,  but  with  knowledge  that  his  title 
as  such  tenant  is  defective,  on  the  faith  of  which  the  daughter  marries,  the  father 
cannot  aflerwards  set  up  an  adverse  claim  to  the  estate.     Stone  v.  Godfrey,  xxvii.  818. 

4.  As  to  settlement  of  family  estates  between  father  and  son,  see  Hoghton  v.  Hogh" 
ton,  xi.  184. 

PARISHES. 

1.  A  mandamus  cannot  be  supported  under  the  act  of  58  Geo.  III.  c.  45,  to  compel 
chapel  wardens  to  pay  off*  out  of  the  rates  the  arrears  of  an  amount  borrowed  for  the 
purpose  of  enlarging  and  rebuilding  the  chapel ;  the  vestry  having  provided  for  the 
expense  of  such  enlargement  under  another  act  of  parliament  Regina  v.  Bilston,  ii. 
255. 

2.  Where,  by  an  act  of  parliament,  the  vestry  men  of  two  parishes  are  to  be  a  joint 
vestry  of  the  two,  one  parish  cannot  separately  adopt  the  provisions  of  1  &  2  WilL 
IV.  c.  60,  for  the  election  of  their  own  vestry.     Regina  v.  Basset,  xxiv.  193. 

3.  Upon  an  order  in  council,  assigning  an  ecclesiastical  district  to  a  chapel,  under 
the  58  Geo.  III.  c.  45,  s.  21,  and  an  enrolment  of  the  boundaries,  a  chapelry  becomes 
a  separate  district  parish  for  all  ecclesiastical  purposes ;  and  after  the  death  of  the  then 
incumbent  of  the  original  parish,  the  curate  of  the  district  parish  is  entitled  to  the 
fees  for  burial,  both  in  his  parish  and  in  respect  of  deceased  persons  removed  there- 
from, for  interment  in  the  cemetery.     Edgell  v.  Burnahy,  xxii.  577. 

4.  Chapel  and  churchwardens,  authority  of  In  a  district  of  a  parish  where  the 
chapel  wardens  had  authority  in  ecclesiastical  matters,  but  all  the  parochial  bu^ness 
of  which  was  transacted  by  the  parish  churchwardens,  the  act  3  &  4  Will.  IV.  c.  90, 
(liie  Watching  and  Lighting  Act,)  was  adopted  at  a  meeting  convened  by  the  chapel 
nvdenB.  A  rule  to  show  cause  why  a  distress  warrant  should  not  issue  against  the 
•viVBeere,  who  neglected  to  ndse  money  for  the  purposes  of  the  act,  was  dischargedi 
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the  court  holding  that  the  act  had  never  been  legallj  ad(^tcd,  the  chapel  wardeiif 
having  no  authority  to  call  such  a  meeting,  and  that  the  objection  was  open,  notwith- 
standing the  lapse  of  time,  more  than  two  yean,  since  the  act  was  adopted.  Regina 
V.  The  Overseers  of  Kingswinford,  xxvi.  106. 

5.  Circumstances  under  which  a  township  is  not  a  distinct  parish,  under  the  68 
Geo.  III.  c.  45.    Regina  v.  BiUton^  ii.  255. 

6.  As  to  the  union  of  parishes  for  the  maintenance  of  the  poor,  see  Regina  t. 
SharpUy^  xxvi.  206  ;  Newbould  y.  CoUman^  iiL  455. 

PARTIES. 

1.  Foreclosure  suit — Cestuis  que  trust  tiot  necessary  parties.  In  a  foreclosure  suit, 
where  all  the  persons  having  control  over  the  property  are  made  parties,  it  b  not 
necessary,  under  sec.  42,  rule  9,  of  the  15  &  16  Yict  c.  86,  that  the  cestuis  que  trust 
of  the  mortgaged  premises  should  also  be  made  parties.  Sale  v.  Kitson,  xv.  590.  See 
also  Goldsmith  v.  Stonehewer^  xv.  385 ;  Hannam  v.  RHey^  xv.  886. 

2.  Proceedings  in  name  of  attorney-general.  Where  parties  presented  a  petition  in 
ihe  name  of  the  attorney-general,  who  appeared  and  opposed  the  same,  the  petition 
was  dismissed,  the  court  holding  that  in  proceedings  commenced  in  the  name  of  the 
attorney-general,  he  must  be  considered  as  the  party  having  the  conduct  of  the 
cause.     The  Attorney-General  v.  The  Wyggeston  Hospital^  xxi.  362. 

3.  BUI  by  married  woman — Refusal  of  husband  to  join.  In  a  bill  by  a  married 
woman  by  her  next  friend,  for  the  purpose  of  setting  aside  a  compromise  of  her 
rights  to  certain  real  property,  her  husband  was  made  a  defendant;  the  bill  alleging 
that  he  had  refused  to  be  a  co-plaintiff,  the  husband  put  in  his  answer,  and  appeared 
by  counsel,  and  supported  the  case  made  by  the  bill.  The  refusal  of  the  husband  to 
join  as  co-plaintiff  was  not  proved  in  the  cause.  Heldf  that  this  was  not  a  valid  objec- 
tion to  the  suit     Smith  v.  Pincotnbe,  x.  50. 

4.  The  executor  of  a  deceased  defendant  cannot  move  that  the  plaintiff  should 
revive  the  suit  against  him  within  a  limited  time,  or  that  the  bill  should  be  dbmissod. 
Reeves  v.  Baker,  iii.  262. 

6.  Petition  for  taxation  of  costs  by  cestui  que  trust,  A  trustee  is  not  a  proper  party 
to  a  petition  presented  by  a  cestui  que  trust  for  the  delivery  and  taxation  of  biUs  <^ 
costs  paid  by  a  trustee.    In  re  Mole,  xvii.  454. 

6.  Joint  contract.  The  plaintiff  signed  a  proposal,  "  on  behalf  of  the  members 
of  an  orchestra,"  to  which  he  himself  belonged.  The  defendant  accepted  the  prop- 
osition, but  failed  to  pay  the  amount  agreed  on.  The  plaintiff  alone  brought  an 
action,  stating  the  contract  to  be  with  him.  Held,  that  the  contract  was  joint  and 
that  he  could  not  recover.    Lucas  v.  Beale,  iv.  358. 

7.  Two  classes  of  trustees  had  committed  a  breach  of  trust  Held,  that  the  cestws 
que  trust  might  proceed  against  the  one  class,  without  making  the  other  class  parties. 
M'Gachen  v.  Dew,  xv.  97. 

8.  BUI  by  one  party  on  behalf  of  himself  and  others,  A  mortgagee  filed  a  ImII  for 
the  appointment  of  a  receiver,  in  his  own  name,  but  on  behalf  of  himself  and  all 
other  mortgagees,  eight  in  number,  who  were  named  in  a  clause  of  the  bill.  Objec- 
tion for  want  of  parties  was  made,  but  the  court  overruled  the  objection,  and  appointed 
a  receiver,  being  of  opinion  that  there  was  no  apparent  utility  in  making  all  the  mort- 
gagees original  parties,  as  they  might  be  added  by  amendment  Fripp  v.  The  Chard 
RaUway  Co.  xxi.  53. 

9.  The  trustees  of  a  benefit  building  society,  through  a  shareholder  as  their  agent, 
purchased  an  estate  out  of  the  funds  of  the  society,  and  paid  the  agent  a  certain  sum 
for  the  purpose  of  his  paying  a  deposit  as  part  of  the  purchase-money.  The  agent 
obtained  a  conveyance  of  the  estate,  which  he  refhsed  to  convey  to  the  trustees  of  thd 
society,  who  filed  a  bill  on  behalf  <^  themselves  and  aU  the  other  members  and  share- 
liolders  of  the  society,  to  compel  him  to  convey  the  estate  to  them  upon  the  trusts  and 
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fi>r  the  purposes  of  the  society.  The  bill  stated  that  the  societj  consisted  of  upwards 
of  300  persons,  who  formed  a  fluctuating  body,  and  were  too  numerous  to  be  named 
individually  as  parties  plaintifis  or  defendants.  Held^  on  demurrer  for  want  of  par- 
ties, that  the  suit  was  properly  instituted,  it  not  being  necessary  to  bring  all  the 
members  before  the  court  to  consent  to  the  sale.    Mullock  v.  Jenkins ,  ix.  30. 

10.  Bill  by  some  next  of  kin.  On  a  bill  filed  by  some  next  of  kin,  on  behalf  of 
themselves  and  all  others,  the  court  directed  some  evidence  to  be  produced  to  show 
that  the  others  were  inconveniently  numerous,  before  the  decree  should  be  drawn  up. 
Leathart  v.  Thome,  ii.  94. 

11.  Bill  by  four  of  the  next  of  kin  of  an  intestate,  for  the  administration  of  his 
estate,  on  behalf  of  themselves  and  all  others  the  next  of  kin.  The  bill  alleged  that 
the  next  of  kin  were  very  numerous,  but  no  evidence  of  that  fiict  was  adduced. 
Upon  an  affidavit,  under  the  13  &  14  Vict.  c.  85,  that  the  next  of  kin  were  upwards 
of  twenty  in  number,  the  court  made  the  usual  administration  decree.  Smth  y« 
Leathart^  iii.  1 70. 

12.  Claim  by  some  of  a  class  of  residuary  legatees.  To  a  claim  filed  by  some  of  a 
class  of  residuary  legatees  against  the  executors  for  an  account,  it  appearing  from  the 
will  that  there  were  others,  it  was  held,  not  necessary  that  all  the  residuary  legatees 
should  be  parties.     Watson  v.  Young,  ii.  96. 

13.  AU  the  male  members  of  a  congregation  necessary  parties.  The  trustees  of  a 
dissenting  chapel,  being  required  by  the  male  subscribers  to  the  congregation,  under 
a  power  contained  in  their  trust-deed,  mortgaged  it  with  a  power  of  sale.  A  bill  was 
filed  to  have  a  party  claiming  under  the  mortgagee  declared  an  assignee  of  the  mort- 
gage, and  not  a  purchaser  under  the  power  of  sale.  Held,  that  it  was  not  sufficient  to 
make  some  of  the  men  subscribers  to  the  congregation  parties  only,  but  that  they 
were  all  necessary  parties  to  the  suit    Minn  v.  Slant,  vii.  100. 

14.  Power  in  an  assignment  authorizing  the  assignee  to  sue  in  the  name  of  the 
assignor.  Held,  sufficient  to  justify  the  joining  the  assignor  as  co-pkuntifi*  in  a  suit 
instituted  upon  the  subject  matter  of  the  deed.    Rees  v.  Rees,  xxiii.  561. 

15.  Persons  beneficially  interested  in  subject  matter  of  suit.  In  case  of  a  claim  for 
specific  performance  of  an  agreement  of  a  railway  company  to  purchase  land  from 
trustees,  persons  beneficially  interested  in  the  land  are  not  necessary  parties  to  the 
suit    Potts  V.  The  Thames  Haven  Dock,  {fc.  Co.  vii.  262. 

16.  Want  of  privity  of  contract.  If  a  court  in  Scotland  orders  P.  and  R.  to  deposit 
certain  sums  in  court,  which  order  P.  obeys,  and  R.  goes  to  England,  P.  cannot,  by 
taking  an  assignment  of  the  order,  bring  a  bill  in  England  against  R.  for  want  of 
privity  of  contract  between  P.  and  R.,  and  the  plaintiffs  in  the  former  suit  are  stiU 
necessary  parties.    Paul  v.  Roy,  xi.  12. 

1 7.  Party  claiming  interest  in  contract,  A  party  claiming  an  interest  in  a  purchase 
by  virtue  of  a  contract,  as  having  been  entered  into  on  his  behalf,  is  a  proper  party  to 
a  suit  by  the  vendor  for  the  specific  performance  of  the  contract ;  otherwise,  if  he 
claim  merely  as  a  sub-purchaser,  semble.     Chadwick  v.  Maden,  xii.  180. 

18.  Where  the  answer  suggested  that  certain  persons  ought  to  be  parties,  and  those 
persons  were  made  parties  by  amendment,  the  pliuntifi*  cannot  afterwards  say  that 
they  were  not  necessary.    Moodie  v.  Bannister,  xix.  81. 

19.  Where  parties  whose  claims  were  doubtful  were  in  Scotland,  and  had  not  been 
served,  the  court  refused  to  proceed  in  their  absence.    lb. 

20.  Representation  of  deceased  defendant.  In  a  foreclosure  suit  by  a  first  incum- 
himncer,  a  decree  was  made,  and  afterwards  a  defendant,  a  subsequent  mortgagee,  (who 
ma  one  of  eight  persons  standing  in  a  precisely  amilar  situation,  and  in  respect  of 
ifbtme  mortgages  there  was  only  one  right  of  redemption  given,)  died,  and  there  being 
ft  ciflkulty  in  obtaining  representation  to  his  estate,  the  court  ordered  that  the  suit 
Aonld  proceed  without  any  person  representing  his  estate.    Lang  v.  Storie^  xxiii.  351. 

U.  The  court  appointed  a  person  under  the  44th  section  of  15  Sc  16  Vict  c  86,  to 
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represent  the  estate  of  a  deceased  defendant,  who  was  a  tenant  for  Ufe  of  tithes.     2^ 
Dean  and  Chapter  of  Ely  t.  Edwards,  xvii.  16S. 

22.  Death  of  party — Amendment,  A  party  to  a  special  case  died  afler  it  had  been 
set  down ;  liberty  was  given  to  amend,  by  making  his  representatives  parties.  Ainsworth 
y.  Alman,  xi.  833. 

23.  Special  jsase — Tenant  in  tail  bom  after  suit  brought.  Afler  a  special  case  had 
been  set  dovm  for  hearing,  and  before  it  came  on  to  be  heard,  a  tenant  in  tail  of  the 
property  to  which  the  case  related  was  bom,  who  was  a  necessary  party  to  the  case. 
On  motion  ex  parte,  an  order  was  made  to  discharge  the  order  to  set  down  the  orig- 
inal case,  and  to  set  it  dovm  again  amended,  by  adding  the  in&nt  tenant  in  tail  as  a 
party,  and  that  it  should  keep  its  place  in  the  paper,  fresh  appearances  being  entered 
for  all  the  defendants.     Thistlethwayte  v.  Gamier,  viii.  204. 

24.  Supplemental  bill,  A  supplemental  suit  grails  into  the  original  suit  the  new 
parties  brought  before  the  court  by  the  supplemental  suit,  and  enables  the  court  to 
deal  with  the  parties  to  both  records,  as  if  ^ey  were  all  parties  to  the  same  record, 
Wilkinson  v.  Fowkes,  xiL  184. 

25.  A  defendant  to  an  original  suit  is  not  to  be  made  a  party  to  a  supplemental  suit, 
on  the  mere  ground  of  a  right  to  question  the  representative  character  of  a  defendant 
to  the  supplemental  suit ;  for  his  title  to  sustain  that  character  cannot  be  tried  in  this 
court    lb, 

26.  The  original  defendants  are  necessary  parties  to  a  supplemental  bill,  where  the 
supplemental  suit  is  occasioned  by  an  alteration  afler  the  original  bill  is  filed,  affecting 
the  rights  and  interests  of  the  original  defendants  as  represented  on  the  record ;  but 
they  are  not  necessary  parties  to  a  supplemental  bill,  where  there  may  be  a  decree 
upon  the  supplemental  matter  against  the  new  defendants,  unless  the  decree  will  affect 
the  interests  of  the  original  defendants ;  nor  are  they  necessary  parties,  where  the 
supplemental  bill  is  brought  merely  to  introduce  formal  parties,    lb, 

27.  Afler  a  decree  in  an  interpleader  suit,  one  of  the  defendants,  who  was  the 
official  assignee  in  insolvency  of  another  defendant,  died,  and  a  supplemental  bill  was 
filed  by  a  third  defendant  alone,  making  the  assignee  subsequently  appointed,  the  sole 
defendant  Held,  that  the  supplemental  suit  was  properly  constituted,  and  an  objec- 
tion for  want  of  parties  overruled.    Lyne  v.  PenneU,  ii.  34. 

28.  Absent  parties.  In  an  administration  suit  by  a  single  plaintiff*,  where  an  inquiiy 
was  directed  in  the  decree  as  to  the  persons  entitled  to  the  residue,  and  the  master 
made  a  report  finding  a  great  number  of  persons — nephews  and  nieces,  and  descend- 
ants of  nephews  and  nieces,  answering  the  descriptions  in  the  testator's  will,  and 
conasting  in  part  of  married  women  and  infants,  and  persons  out  of  the  jurisdiction, 
the  court  declared  the  rights  of  the  parties,  without  a  supplemental  bill  being  filed  to 
bring  them  before  the  court     Williamson  v.  Parker,  xvii.  619. 

29.  Bill  by  heir — Personal  representative  of  ancestor  having  an  interest  in  suit.  To 
a  bill  filed  by  the  heir  to  set  aside  a  purchase  fi:^m  his  ancestor,  on  the  ground  of  fraud, 
stating,  also,  that  the  purchase-money,  or  alleged  consideration,  was  not  paid, — ^the 
personal  representative  of  the  ancestor,  having  an  interest  in  the  question  whether 
the  contract  is  valid  or  not,  is  a  necessary  party ;  and  if  such  personal  representative 
be  brought  before  the  court  by  supplemental  bill,  the  original  defendant  should  be 
made  a  party  to  such  supplemental  bill.     Wilkinson  v.  Fowkes,  xii.  184. 

30.  If,  afler  decree  in  an  interpleader  suit,  it  becomes  necessary  to  file  a  supplemental 
bill,  the  original  plaintiff*  is  not  a  necessary  party  to  it    Lyne  v.  PenneU,  ii.  96. 

31.  New  parties  cannot  be  brought  before  the  court  by  supplemental  statement 
CommereU  v.  Bell,  xxiii.  119. 

32.  Administration  suit — Representatives  of  deceased  executor.  The  representatives 
of  a  deceased  executor,  not  parties  to  an  administration  suit,  must  be  brought  before 
the  court,  if  at  all,  by  original,  or  supplemental  claim.    Ewington  v.  Fenn,  xv.  475. 

83.  AVhen  parties  necessary  to  a  suit  have  not  been  named,  a  supplemental  claim 
may  be  filed.    Gray  y.  Rurbridger,  ziiL  10. 
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84.  The  personiJ  repfeflentatires  of  a  defendant  haying  been  made  parties  to  a  snit 
hy  a  bill  of  reviror,  pleaded  that  their  testatrix  assigned  her  interest  pendente  lite^ 
and  that  they  never  took  any  interest  in  the  subject-matter  of  the  suit  Plea  allowed. 
Nutting  v.  Ilebdin,  vii.  54. 

85.  Bill  by  legatees  against  surviving  partners  of  their  testator,  A  bill  by  legatees 
against  the  executors  and  sunriving  partners  of  their  testator  may  be  supported  in  all 
cases  where  the  relation  between  the  executors  and  surviving  partners  is  such  as  to 
present  a  substantial  impediment  to  the  prosecution  by  the  executors  of  the  rights  of  the 
parties  interested  in  the  estate  against  the  surviving  partners.    Travis  v.  Milne,  vii.  195. 

86.  To  a  claim  seeking  payment  of  a  partnership  debt  out  of  the  assets  of  a  deceased 
partner,  the  surviving  partner  is  a  necessary  party.    Hills  v.  AtRae,  v.  288. 

87.  As  to  the  necessary  parties  to  a  bill  by  a  member  against  a  joint  stock  company, 
alleging  fraud,  see  M* Bride  v.  Lindsay,  xi.  249. 

88.  Allegation  of  fraud  against  trustee — Cestui  que  trust  not  a  necessary  party.  In 
alleging  fraud  against  the  trustee  of  a  deed  of  settlement,  it  is  not  necessary  to  make 
the  cestui  que  trust  a  party,  though  equally  guilty  with  the  trustee,  as  a  court  of  law  can 
only  look  to  the  legal  rights  of  the  parties  to  the  deed.    Evans  r,  Edmonds,  xxiv.  227. 

89.  Foreclosure  suit — Subsequent  Judgment  creditors.  Subsequent  judgment  credit- 
ors, whose  judgments  are  registered  under  2  Vict  c.  11,  but  not  in  the  county  register, 
are  not  necessary  parties  to  a  suit  for  the  foreclosure  of  lands  in  a  register  county. 
Johnson  V.  Holdsworth,  i.  143. 

40.  Joinder  of  wife,  who  is  heiress  of  mortgagee.  If  a  trustee  and  executor  file  a  bill 
fi>r  the  foreclosure  of  a  mortgage,  joining  with  himself  in  the  action  his  wife,  who  is 
the  heiress  of  the  mortgagee,  no  objection  can  be  taken  to  the  misjoinder  at  the  hear- 
ing, as  she,  though  she  has  no  direct  interest,  may  i>e  a  proper  person  to  join  in  any 
conveyance  of  the  premises.    Pearce  v.  Watkins,  xiii.  870. 

41.  Claim  by  mortgagee — Trustees — Scheduled  creditors.  Upon  a  claim  by  a  mort- 
gagee against  mortgagors,  and  against  the  trustees  under  an  assignment  of  the  equity 
of  redemption  for  the  benefit  of  the  mortgagors,  creditors  whose  names  appeared  in  a 
schedule  to  the  deed  which  they  executed,  it  was  held,  that,  although  the  deed  gave  the 
trustees  a  power  of  sale,  with  a  clause  making  their  receipts  good  discharges ;  the 
scheduled  creditors  were  necessary  parUes  to  the  suit     Thomas  v.  Dunning,  xix.  316. 

42.  Creditor's  deed.  By  a  deed  between  A  of  the  first  part,  B  and  C,  creditors  of 
A,  of  the  second  part,  and  the  creditors  of  A  who  should  execute  the  deed  of  the  third 
part,  A  assigned  his  property  to  B  and  C,  on  trust  to  pay  H  a  sum  of  money  in  respect 
of  a  lien  on  some  of  the  property,  and  to  divide  the  residue  among  the  creditors.  B 
never  executed  the  deed,  and  his  executors  filed  a  bill  to  set  it  aside.  The  bill  alleged 
that  B  had  died  directly  after  the  date  of  the  deed,  that  C  was  a  bankrupt,  that  II  had 
not  any  lien,  and  had  acted  improperly  in  the  matter,  and  that  it  was  the  interest  of 
the  creditors  who  had  executed  the  deed  that  it  should  be  set  aside.  The  only  defend- 
ants were  C,  his  assignees  and  II.  Held,  that  one  or  more  of  the  creditors  who  had 
executed  the  deed,  were  necessary  parties  to  the  suit     Gore  v.  Harris,  i.  184. 

48.  Beneficiary  a  necessary  party  in  administration  claim.  An  administration  claim 
was  filed  by  an  executor  against  his  co-executors  only,  without  making  any  person 
beneficially  interested  a  defendant  Held,  xmder  Order  7,  of  April,  1850,  that  one  at 
least  of  the  persons  beneficially  interested  must  be  made  defendant  to  such  a  claim  in 
the  first  instance.  This  would  be  necessary  where  the  claim  was  to  administer  personal 
estate  only,  and  ^  fortiori  where  it  seeks  administration  of  both  real  and  personal 
titate.    Leslie  v.  Smiih,  viii.  97. 

44.  When  next  of  kin  must  be  made  parties.  Bequest  to  trustees  in  trust  to  convey, 
after  twenty-one  years,  to  the  testator's  heir  at  law.  If,  in  such  case,  the  heir  at  law 
Mug  a  suit  for  administration  soon  after  the  testator's  death,  the  testator's  next  of  kin 

necessary  parties.    Ring  v.  Jarmtm,  tL  154. 

45.  Party  iniere$ted  in  nai  against  insurance  company  majr  be  ethphinUff^^  though  net 
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a  party  to  policy,  A  person  interested  in  the  suit  may  join  in  an  action  against  an 
insurance  company,  though  he  be  not  mentioned  in  the  policy,  another  plaintiff  and 
part  owner  having  acted  for  himself  and  as  agent  for  the  other  parties.  The  Sunder^ 
land  Marine  Insurance  Company  y.  Kearney y  vi.  312. 

46.  Claim  for  legacy — Account  of  testator's  estate.  Clum  for  a  legacy,  but  involv- 
ing 9,n  account  of  tiie  general  estate  of  the  testator,  will  not  lie  agunst  the  surviving 
executor  of  the  testator  alone ;  the  representatives  of  the  deceased  executor  must  be 
made  parties  and  the  proceeding  must  be  by  bill.  A  discretion  is  reserved,  by  the 
orders  of  April,  1850,  to  the  court,  at  the  hearing,  to  give  or  refuse  relief,  or  to  direct 
inquiries,  having  regard  to  the  parties  then  before  it    Penny  v.  Penny,  iv.  55. 

47.  CoAegatees.  Bequest  in  trust  to  invest  a  moiety  for  the  benefit  of  A,  and  after- 
wards to  her  children,  and  the  other  moiety  in  the  same  manner  to  B  and  her  children. 
On  the  death  <^  A,  a  mortgage  which  had  been  made  for  her  benefit  was  got  in.  Held, 
that  A's  children  could  maintain  a  suit  for  their  moiety  without  making  B  and  her 
children  parties.    Hares  v.  Stringer^  xv.  145. 

48.  Bill  fUed  on  behalf  of  plaintiff  and  all  other  mortgagees.  Where  one  mortgagee 
of  a  railway  company  files  a  bill  on  behalf  of  himself  and  all  other  mortgagees,  and 
then,  in  a  subsequent  clause  of  the  bill,  names  all  these  other  mortgagees,  it  is  no 
valid  objection  4o  the  bill  that  they  are  not  made  parties.  Fripp  y.  The  Chard  RaU- 
way  Co.  xxL  53. 

PARTITION. 

1.  Proceedings  by  bill  and  by  claim,  A  suit  for  the  partition  of  real  estate  was  insti- 
tuted by  bill,  and  before  the  cause  was  brought  to  a  hearing,  a  claim  was  filed  for  the 
partition  of  a  portion  of  the  same  property,  the  pliuntiff  in  the  claim  being  interested 
in  that  portion  only.  A  decree  wis  made  on  the  claim,  the  court  declining  to  postpone 
the  claim  imtil  the  hearing  of  the  suit    Brace  v.  Foulkes,  xiiL  297. 

2.  One  tenant  in  common  of  a  manor  is  entitled  to  a  decree  for  partition  against  his 
co-tenant    Hanbury  v.  Hussey,  v.  81. 

3.  Decree,  Form  of  a  decree  for  partition,  since  the  13  &  14  Vict  c.  60,  where 
infants  are  parties  to  the  suits  for  the  partition.    Boxora  v.  Wright,  ilL  190. 

PAKTNERSmP. 

I.   WHAT   CONSTITUTES   A  PARTNERSHIP. 

II.  RIGHTS  AND   LIABILITIES    OF  PARTNERS, 
in.   DISSOLUTION   OF  PARTNERSHIP. 
IV.   SURVIVING  PARTNERS. 

V.  APPOINTMENT   OF  RECEIVER  IN  PARTNERSHIP  CASES. 
VI.   MISCELLANEOUS   CASES. 

I.   What  constitutes  a  Partnership. 

1.  Salary  equal  to  a  certain  percentage  of  profits,  A  contract  to  pay  a  manager, 
by  way  of  salary,  such  a  sum  of  money  as  shall  be  equal  to  a  certain  pci:centage  on 
the  net  profits  of  an  undertaking,  does  not  make  him  a  partner.  Provisions  in  such  a 
contract,  that  in  given  events  the  manager  may  purchase  the  business  upon  certain 
terms,  and  that,  as  a  remuneration  for  his  services,  he  shall,  at  the  expiration  of  a 
certain  period,  provided  he  shall  have  peiformed  all  his  covenants,  receive  such  a  sum 
of  money  as  shall  bo  equal  to  a  certain  percentage  on  the  capital  of  the  business,  do 
not  create  a  partnership,  and  are  not  inconsistent  with  a  contract  of  hiring  and  ser- 
vice,   docker  v.  Brockelbank,  v.  67. 

2.  Associations — Trade  protection  society.  A  trade  protection  society,  for  supplying 
members  with  lists  of  bankrupts  and  other  persons,  consisted  of  members  pajring  an 
annual  sum,  payable  in  advance,  and  was  managed  by  a  committee  of  members.    By 
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one  oi  the  rules,  the  committee  had  the  power  of  appointiiig  and  dismismng  the  printer, 
irho  was  to  be  a  member  of  the  society,  and  had  the  care  of  defraying  the  expenses, 
and  applying  and  disposing  of  the  funds  of  the  society.  Held^  that  the  printer  could 
recover  the  price  of  goods  furnished  by  Imn  for  the  society,  from  a  committee  man 
who  had  ordered  them,  as  the  rules  created  no  partnership,  and  the  printer  was  not 
bound  to  look  to  the  funds  of  the  society  for  payment  Ccddkott  v.  Griffiths,  zxii.  527. 
8.  Assignment  for  benefit  of  creditors — Authority  of  assignee  to  carry  on  debtor's 
business.  A  deed  of  assignment  in  the  usual  form  to  trustees,  for  the  benefit  of 
creditors,  which  empowers  the  trustees  to  employ  the  debtor  or  other  person  in  wind- 
ing up  his  affairs,  and  in  collecting  and  getting  in  his  estate,  and  in  carrying  on 
his  trade,  if  thought  expedient,  is  a  valid  deed,  and  does  not  constitute  a  partnership 
between  the  creditors.     Coate  v.  Williams,  ix.  481. 

4.  The  defendant  and  others  purchased  a  mine,  paying  cash  for  part,  to  pay  for  the 
rest  in  six  months,  or  surrender,  at  their  option.  It  was  divided  into  shares,  some 
of  which  defendant  took  and  paid  for.  A  company  was  formed  on  the  cost-book 
principle,  and  A,  B,  and  C,  the  largest  shareholders,  agreed  to  find  working  capital  for 
six  months,  and  defendant  was  on  the  managing  committee  with  them.  The  action 
was  for  machinery.  Held,  that  the  defendant  was  a  partner  in  the  mine  during  that 
time,  and  that  the  resolution  that  A,  B,  and  C  should  find  the  requisite  capital  for  six 
months,  did  not  exempt  him  from  liability  to  the  plaintiffs  for  the  goods  supplied. 
Peel  V.  Thomas,  xxix.  276. 

5.  See,  also,  Bear  v.  Bromley,  xi.  414. 

n.  Rights  and  Liahilities  of  Partners, 

1.  Liability  of  one  partner  for  acts  of  the  other — Authority  of  partner.  In  1832, 
A  employed  B  and  C,  partners  as  attorneys,  to  lay  out  500/.  on  mortgage,  which  was 
invested  on  a  mortgage  from  D.  D  subsequently  sold  the  property  subject  to  the 
mortgage,  and  the  purchaser  shortly  afterwards  paid  the  500/.  to  C,  who,  however,  did 
not  inform  cither  A  or  B,  his  partner,  of  such  receipt,  and  again  lent  the  purchaser 
300/.,  and  continued  to  receive  the  interest  thereon.  The  partnership  was  dissolved 
in  1838 ;  but  both  before  and  after  the  dissolution,  and  after  the  death  of  A,  in  1840, 
interest  was  paid  as  upon  a  mortgage  of  500/.,  to  A  and  his  representatives,  up  to  1848, 
by  C.  In  1846,  the  300/.  was  paid  to  C,  and  the  mortgage  was  given  up  by  him,  but 
no  reconveyance  was  ever  executed.  Neither  A  nor  his  representatives  had  any  knowl- 
edge of  these  facts  till  1848.  Held,  that  B,  having  no  knowledge  thereof,  was  not 
liable  for  these  acts  of  C,  as  they  were  not  within  the  scope  of  his  partnership 
authority,  which  ceased  with  the  first  investment    Sims  .v.  Brutton,  i.  446. 

2.  Restricted  liability.  The  agents  appointed  fo  make  contracts  for  a  partnership 
have  authority  to  bind  all  the  partners  in  the  manner  usual  and  customary  in  the  same 
trade  or  business,  and  even  to  delegate  to  others  the  authority  so  to  bind  them,  if  it 
be  usual  so  to  do,  notwithstanding  an  express  agreement  between  the  partners  not  so 
to  deal ;  and  the  liability  of  the  partners  to  a  person  contractiug  with  them  is  not 
restricted  by  such  agreement,  unless  he  had  notice  thereof,  and  contracted  with  refer- 
ence thereto.     Hallett  ^^Dowdall,  ix.  347. 

3.  Right  of  creditor  to  enforce  claim  against  one.  A  creditor  who  has  obtained 
judgment  against  a  company  may  not  prove  his  debt  against  the  assets  of  a  deceased 
partner,  unless  he  can  show  that  he  has  tried  to  enforce  the  debt  against  the  whole 
partnership  and  has  not  succeeded.    Heward  v.  Wheatley,  xv.  271. 

4.  Breach  of  trust,  A  partner  is  not  liable  for  his  partner's  breach  of  trust  not 
connected  with  any  breach  of  duty  as  such  partner.      Coomer  v.  Bromley,  xii.  307. 

•  6.  Stipulations  inter  se.  Whatever  stipulations  partners  may  make  inter  se,  they 
Ctuiot  absolve  themselves  from  the  general  liabilitiefl  arising  out-  of  the  partnership, 
•i  between  themselves  and  third  persons.  In  re  The  Sea,  Fire  and  Life  Assurance 
Ck  zxiiL  422. 
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6.  Attomeyt^  partnenkip'^Scrivener,  The  business  of  a  soriTeiier  is  not  within 
the  ordinary  scope  of  the  business  of  an  attorney,  and  one  member  of  a  partnership 
firm  of  attorneys  cannot,  therefore,  render  his  copartner  liable  simply  by  receiving 
money  indefinitely  for  the  purpose  of  being  laid  out  on  mcHigage  security  which  might 
afterwards  be  obtained.    Harmon  y.  Johnson,  xviii.  400. 

7.  Between  solicitors — Continuation  of.  Where  two  solicitors  have  engaged  in 
partnership  for  no  definite  period,  the  partnership  must  be  supposed  to  continue  until 
the  affairs  are  wound  up,  and,  consequently,  one  partner  cannot  exclude  the  other 
from  the  office  till  that  time.    Roberts  v.  Eberkardtj  xxiii.  245. 

8.  Authority  after  dissolution.  The  authority  of  a  partner  continues  after  a  dis- 
solution fbr  all  purposes  of  winding  up,  and,  if  it  be  unduly  exercised,  the  remedy  is 
by  applying  to  the  court  for  the  appointment  of  a  receiver.  A  partner  in  a  firm  of 
sharebrokers  has  power,  after  the  dissolution  of  the  firm,  to  give  a  power  of  sale  to 
dispose  of  shares  contracted  to  be  purchased  by  the  fiim,  in  order  to  obtain  funds  to 
complete  the  purchase.    Butehart  v.  Dresser ,  xxxL  121. 

9.  Discharge  of  retiring  partner,  proof  of—Security,  A  contract  to  discharge  a 
retiring  partner  from  a  debt  due  from  the  firm,  may  be  proved  either  by  an  express 
agreement,  or  by  facts  and  conduct  from  which  it  may  be  fhirly  inferred.  Taking  a 
new  security  is  not  of  itself  sufficient  to  dischaige  the  retiring  partner,  but  there  must 
aUo  be  an  agreement,  either  express  or  to  be  fairly  inferred,  to  discharge  the  old  firm. 
Harris  v.  Farwell,  xv.  70. 

10.  One  partner  may  become  a  creditor  of  the  firm.  By  mercantile  custom,  one 
partner  may,  by  advances  for  the  purpose  of  business,  become  a  creditor  on  the  firm 
for  the  amount,  and  has  a  right  to  be  credited,  with  interest,  if  there  be  no  exprsss 
contract  to  the  contrary.  Per  Lord  Justice  Knight  Bruce.  Lord  Justice  Turner, 
doubting.    In  re  The  German  Mining  Co.  xix.  591. 

11.  One  partner  paying  a  note  fraudulently  signed  by  another.  If  one  of  two 
partners  is  compelled  to  pay  a  note  to  which  the  name  of  the  firm  is  fraudulently  signed 
by  the  other  partner,  he  is  entitled  to  recover  against  that  other  partner  as  for  money 
paid  to  his  use.     Cross  v.  Cheshire,  vi.  517. 

12.  Demand  of  repayment  on  the  ground  of  fraud.  One  shareholder,  or  partner, 
cannot  demand  repayment  of  his  money  on  the  ground  of  general  fraud  on  all  the 
shareholders  or  partners,  except  the  directors,  without  alleging  some  specific  fVaud  on 
him.  If  there  has  been  no  such  specific  fraud,  then  all  the  other  shareholders,  or 
partners,  must  be  made  parties.    M  *  Bride  v.  Lindsay,  xL  249. 

18.  Sale  by  an  absent  joint  owner  through  a  broker.  A  solvent  joint  owner  may 
authorize  the  sale  of  the  partnership  goods,  and  the  circumstance  that  the  broker  who 
sells  the  goods  was  in  the  first  instanbe  employed  by  the  bankrupt,  and  had  no  knowl- 
edge of  any  other  person  being  interested  in  the  goods,  is  immaterial,  nor  is  the  broker 
estopped  from  setting  up  the  joint  ownership  by  having  sent  to  the  assignees  an 
account  in  which  the  goods  were  stated  to  have  been  sold  for  the  bankrupt  alone, 
Morgan  v.  Marquis,  xxiv.  894. 

14.  Executor  of  partner.  The  executor  of  a  partner  succeeded  as  partner,  and  f<ff 
some  months  there  was  no  separadon  of  the  partnership  assets,  V  closing  of  the  business. 
The  property  was  small,  and  the  testator  died  in  debt  to  the  concern.  Held,  that  the 
executor  was  not  accountable  to  the  testator's  estate  for  the  profits  since  he  had  been 
a  partner,  not  having  become  a  partner  as  executor.    Simpson  v.  Chapman,  xxvii.  528. 

m.  Dissolution  of  Partnership^ 

1.  Because  of  insanity  of  one  partner.  A  decree,  asked  by  both  parties,  was  made, 
declaring  a  dissolution  of  a  partnership  where  one  of  the  partners  was  hopelessly 
insane,  though  the  deed  made  no  provision  for  lunacy.    Leaf  T.  Coles,  xiL  )  1 7. 

2.  For  omission  to  communicale  instructions — Bequest.    "By  articles  of  partnmh^ 
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between  three  solicitors,  A,  B,  and  C,  it  was  agreed  that,  in  case  either  of  them  shotdd 
do  or  omit  certain  acts,  then  the  other  partner,  or  partners,  might  give  notice  of  dis- 
Klation ;  and  that  each  partner  was  to  employ  himself  in  the  partnership  business  and 
to  communicate  to  the  others  all  instructions  in  anywise  relating  to  the  business.  C 
was  to  be  a  sub-partner  only  and  attend  to  certain  specified  duties,  receiving  their 
emoluments  as  his  share  of  the  profits.  A  absconded,  and  B  gave  notice  of  dissolution 
to  C,  and  served  it  at  A's  place  of  residence.  Heldj  that  it  was  not  a  sufficient  cause 
of  dissolution  to  show  that  C  had  neglected  other  duties  than  those  specified  as  his ; 
that  neglect  to  communicate  instructions  was  a  cause  of  dissolution  only  afler  request 
made  for  such  conmiunication ;  and  that  B  had  no  right  to  dissolve  as  against  A  with- 
out joining  C,  but  that  the  notice  given  operate<l  as  a  general  dissolution.  Smith  v. 
Mules,  X.  103. 

8.  A  partnership  cannot  be  dissolved  by  any  partner  simply  for  hb  own  benefit 
Blisset  Y.  Daniel,  xxiii.  105. 

4.  Cost-hook  system — Retiring  partner.  Nonpayment  of  calls  in  a  company  managed 
on  the  cost-book  system  does  not  work  forfeiture  of  shares,  nor  does  it  dissolve  the 
partnership.  A  retiring  partner,  who  has  refused  to  pay  his  calls,  is  entitled  to  an 
account  and  his  legal  interest  cannot  be  affected  by  the  acts  of  his  partners.  Hart 
V.  Clarke,  xxvii.  561. 

IV.  Surviving  Partners. 

1.  Right  of,  to  wind  up  partnership  concerns.  Upon  the  death  of  a  partner,  the  right 
to^wind  up  the  partnership  concerns  vests  in  the  surviving  partners,  and  courts  will  not 
interfere  with  this  right  except  upon  good  cause  shown.     Collins  v.  Young,  xxviii.  14. 

2.  Jus  accrescendi.  The  rule  jus  accrescendi  inter  mercatores  locum  non  hahety 
i^^plies  to  partnership  chattels.  The  rule  extends,  also,  to  manufacturers,  and  to  trade 
fixtures.  Surviving  partners  have  no  jus  disponendi  in  the  partnership  property,  so 
as  to  enable  them  to  mortgage  the  share  of  the  deceased  partner  together  with  their 
own,  as  a  security  for  a  debt  principally  due  from  the  surviving  partners,  and  in  part 
only  from  the  deceased,  and  in  order  to  enable  them  to  continue  their  trade.  Buckley 
V.  Barber,  i.  506. 

3.  As  to  when  a  surviving  partner  should  be  made  a  party,  see  Hills  v.  M*Rae,  v. 
233 ;  Travis  v.  Milne,  vii.  195. 

V.  Appointment  of  Receiver  in  Partnership  Cases. 

1.  Exclusion,  Exclusion  is  a  sufficient  ground  for  appointing  a  receiver  in  partner- 
ship cases ;  but  partners  may,  by  contract,  provide  for  an  exclusion  on  the  happening 
of  certain  events.    Blakeney  v.  Dufaur,  xv.  76. 

2.  Motion  for  receiver — Practice,  Upon  a  motion  for  a  receiver  of  a  partnership, 
the  court  will  not  determine  the  questions  arising  between  the  partners,  the  only  object 
then  being  to  protect  the  assets  until  the  determination  of  the  rights.     Ih. 

3.  Where  a  suit  is  not  to  dissolve,  but  to  continue  a  partnership,  a  receiver  is  not 
granted,  unless,  if  this  be  not  done,  the  partnership  is  likely  to  be  destroyed  by  defend- 
ant's acts.     Hall  v.  Hall,  iii.  191. 

4.  Bankruptcy  of  one  partner.  When  one  of  two  partners  has  become  bankrupt  in 
respect  of  his  separate  estate,  and  an  official  assignee  and  creditors'  assignees  have 
been  appointed,  and  the  pcirtnership  has  been  dissolved  by  the  bankruptcy,  the  con- 
tinuing partner  is  entitled  to  have  a  receiver  of.  the  partnership  debts  appointed  in 
chancery,  notwithstanding  the  152d  section  of  the  stat  12  &  13  Vict  c.  106.  Freeland 
Y.  Stansfield,  xiii.  336. 

5.  Appointment  of  retired  partner.  A  retired  partner,  who  had  advanced  all  the 
ei^ital,  and  was  liable  to  the  partnership  debts,  appointed  receiver  of  the  partnership 
anets  on  his  own  application.    Hoffman  VT  Duncan,  xxiii.  99. 
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Death  of  partner.    A,  B,  and  C  jmntly  undertook  to  execute  Bome  raflway  coo- 
ts.   There  was  no  deed  of  partnership,  but  A  had  a  letter  of  attorney  from  B  and 
authorizing  him  to  receiTe  moneys  and  grant  discharges.    When  the  works  had 
3n  completed,  but  before  the  period  of  the  obligation  of  the  railway  contractors  to 
iintain  the  works  in  repair  had  expired,  C  died.    At  that  time,  a  large  sum  fvt 
:tra  work  was  due  to  the  joint  adyenturers,  which  was  the  subject  of  a  reference  to 
le  railway  company*s  engineer.     One  year  after  C*8  death,  the  reference  still  pend- 
ng,  C's  executor  presented  a  petition  to  the  court,  alleging  undue  delay,  and  praying 
m  the  appointment  of  a  receiver.    Held^  the  circumstances  did  not  warrant  the  inter- 
ference of  the  court,  and  the  petition  dismissed,  with  costs.     CoUins  v.    Yaunff, 
xxviii.  14. 

7.  Want  of  interference  in  managing  partnership  property.  Where  one  oi  two  ten- 
ants in  common  of  a  mine  refuses  to  bear  his  sluure  of  the  expenses,  and  avoids  bis 
duties  in  assisting  to  manage  the  mine,  a  receiver  cannot  be  app<nnted  at  the  soit  of 
the  other  partner,  there  having  been  no  inteiference  in  the  management  Roberii  t. 
Eherhardty  xxiii.  245. 

VI.  MtsceUaneouB  Ccues. 

1.  Construction  of  articles  of  partnership,  A  tradesman  bequeathed  his  residuary 
estate,  including  his  stock  in  trade,  to  trustees,  with  a  direction  to  convert  into  money 
all  such  parts  as  should  not  consist  of  leaseholds  or  money  in  the  funds,  and  to  invest 
the  same  and  pay  the  annual  income  to  Sarah  his  wife ;  and  after  her  decease,  to  Mary, 
his  wife's  sister ;  and  after  the  decease  of  the  survivor  of  Sarah  and  Mary,  he  gave  liis 
residuary  estate  to  another  person  absolutely.  After  the  date  of  the  will,  Mary  married, 
and  her  husband  and  the  testator  entered  into  partnership,  under  articles  which  contatned 
a  proviso,  that  if  the  testator  should  die  during  the  partnership,  leaving  a  widow  mw 
viving,  such  widow  might,  if  she  diould  think  fit,  continue  to  carry  on  the  fMurtoenhtp 
business  with  the  surviving  partner,  and  should  be  entitled  to  die  testator's  share  in 
the  profits  and  excess  of  capital ;  and  if  the  testator  should  leave  no  widow,  or  kii 
widow  should  not  desire  to  enter  into  the  business,  or  if  the  other  partner  should  die 
during  the  partnership,  the  surviving  partner  to  take  upon  himself  the  partoerdup 
business  and  property,  accounting  and  paying  for  the  same  as  therein  directed.  Thi 
testator  died,  leaving  his  widow,  wh^  under  this  provision,  claimed  his  interest  in  the 
partnership.  Held,  that  the  provisiA  in  the  articles  took  tiie  testator's  share  of  the 
business  wholly  out  of  the  provisions  of  the  will,  and  that  the  widow  became  entitled, 
under  the  partnership  articles,  to  such  share.    Page  v.  Cox,  xvii.  572. 

2.  Trust,  A  trust  may  well  be  created  in  the  absence  of  any  expression  importing 
confidence ;  and  the  obligaUon  on  the  surviving  partner  created  by  the  partnership 
articles,  with  reference  to  the  legal  interest  in  the  partnership,  did  not  in  substance 
differ  from  a  trust,  and  therefore  the  articles  of  partnerriiip  created  a  trust  in  favor 
of  the  wife,  to  arise  on  the  death  of  the  testator  leaving  a  widow  surviving,  wMch 
would  attach  on  the  property  as  it  should  then  exist    lb, 

S.  Inconsistent  clauses  in  partnership  deed.    Where  the  first  saving  clause  of  a  pait^ 
nership  deed  limits  tbe  liability  of  retiring  partners  to  a  personal  liability  growing  oaf 
of  any  forfeiture,  misconduct,  &c.,  other  following  clauses  must  be  construed  in  t 
manner  to  make  them  consistent  with  the  first,  if  such  is  the  evident  intention  of  tb 
deed.    Ex  parte  Croxton,  xi.  227.  ' 

4.  Expulsion  of  partner  under  deed  of  partnership.    Where  it  is  agreed  in  artic! 
of  partnership,  that  when  any  member  shall  wish  to  retire,  shall  die,  be  expelled,  B 
the  share  of  such  retiring,  &c.,  partner  shall  be  paid  him  according  to  the  next  j 
ceding  annual  valuation,  and  that  any  member  may  be  expelled  by  a  two  thirds  v 
it  is  not  necessary  that  a  cause  be  assigned  in  a  notice  of  expulmon ;  but  if  the  expuJ 
takes  place  for  no  good  cause,  but  solely  for  the  gratification  of  some  single  men 
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and  therefore  mala  Jtde,  then  a  mere  conventional  valuation  of  property  is  not  sufH* 
dent,  but  it  must  be  founded  on  fact,  if  practicable ;  if  not  practicable,  then  the 
member  may  be  reinstated.    Blisset  v.  ^niel^  xxiii.  105. 

5.  Annual  stock-takings.  The  usual  annual  stock-takings  of  a  firm  do  not  neces* 
sarily  rcpre^nt  the  true  value  of  the  partners'  shares.  Where  the  object  is  merely 
to  ascertain  the  profit  and  loss  of  the  year,  tlie  correctness  of  the  valuation  is  much 
less  important  than  where  the  object  is  to  ascertain  the  exact  value  of  a  partner*! 
diare.     Travis  v.  MUnCy  vil  195. 

€.  Where  partnerships  consist  of  a  great  number  of  individuals,  it  is  the  duty  of  the 
court  to  hold  such  persons,  as  strictly  as  may  be,  to  the  tenns  of  the  deed  of  partneiv 
ship.    Ex  parte  Lawes,  x.  162. 

7.  Partnership  hooks,  Semblej  that  by  the  ordinary  rules  of  the  court  of  chancery, 
partnership  books  are  admissible  in  evidence  for  and  against  all  the  partners  and 
their  estates.    Lodge  v.  Priehard,  xxviL  474. 

8.  To  a  claim  seeking  payment  of  a  partnership-debt  out  of  the  assets  of  a  deceased 
partner,  the  surviving  partner  is  a  necessary  party.    Hills  v.  M*Rae^  v.  23S. 

PARTY  WALLS. 
See  Easement. 

PATENTS. 

I.  FOB   WHAT   PATENT  MAT  BE    GRANTED,  &0. 

II.   SPECIFICATION  AND   DISCLAIMER. 
UL   INFRINGEMENT. 
rV.   INJUNCTION. 

V.   ORDERS   FOR  INSPECTION. 
VI.  ACCOUNT  .OF   SALES,  &C.,   ORDERED. 
Vn.  PLEADINGS   AND   EVIDENCE. 

VIIL  MISCELLANEOUS  CASES. 

I.  For  what  Patent  may  he  grarUedy  Sfc, 

1.  Discovery  of  principle — Application  of,  A  obtained  a  patent  for  an  improvement 
in  packing  hydraulic  and  other  machines,  by  means  of  a  lining  of  soft  metal,  and 
thereby  of  rendering  certain  parts  of  such  machines  air  and  fluid  tight  B  aAer- 
irards  discovered  that  soil  metal  had  the  property  of  diminishing  friction,  and  of  pre- 
venting the  evolution  of  heat  when  applied  to  the  sur&ces  in  contact  of  machines  in 
rapid  motion  and  subject  to  pressures,  and  he  embodied  the  application  of  that  dis- 
covery to  machines  in  a  patent  Held,  that  the  application  of  the  sofl  metal  by  B 
differed  essentially  from  that  of  A,  and  that  B's  patent  was  new.  Newton  v.  Voucher, 
xi.  589. 

2.  Improvements  in  known  process.  A  claim  for  improvements  in  the  mode  of  doing 
any  thing  by  a  known  process,  is  sufficient  to  entitle  the  claimant  to  a  patent  for  his 
improvements,  when  applied  either  to  the  process  as  known  at  the  time  of  the  claim,  or 
to  the  same  process  altered  and  improved  by  discoveries  subsequently  published,  so 
long  as  it  remains  the  same  with  regard  to  the  improvements  ckdmed,  and  their  I4>pli- 
Qfttion.     The  Electric  Telegraph  Co,  v.  Brett,  iv.  347. 

t.  On  a  trial  for  infringement  of  a  patent  for  improvements  in  electric  signals,  kCf 
4m  jury  found  that  **  the  sending  of  signals  to  intermediate  stations"  was  a  new  inven* 
Im  of  the  patentees,  and  had  been  adopted  by  the  defendants.  There  was  a  distinct 
in  the  specification  for  tiiis  improvement,  and  the  method  of  carrying  it  into 
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effect  was  pointed  out  Held,  tliat  this  was  the  proper  subject  of  a  patent ;  and  that 
the  idea  and  method  being  obvious  and  simply  did  not  make  any  difTerence ;  and  that 
the  plaintifTs  were  entitled  to  a  verdict,  altffiugh  by  the  defendants'  method  signab 
were  sent  from,  as  well  as  to,  intermediate  stations.    lb. 

4.  Novelty.  In  an  action  for  infringement  of  a  patent  for  improvements  in  the 
means  and  apparatus  for  working  under  water,  in  order  to  produce  excavations,  and 
building,  foundations  of  light-houses,  piers,  jetties,  and  other  structures  under  water, 
the  specification  described  a  cylinder  or  caisson  of  iron,  divided  into  compartments 
and  chambers,  which  was  to  be  sunk  to  the  bottom  of  the  water,  in  the  place  where 
the  foundation  was  to  be  made.  The  specification  concluded  by  saying  that  the 
inventor  (hdmed  the  mode  of  constructing  the  interior  of  a  caisson  in  such  a  manner 
that  the  work-people  might  be  supplied  with  compressed  air,  and  be  able  to  raise  the 
materials  excavated,  and  to  make  and  construct  foundations  of  buildings  as  above 
described.  It  was  pleaded  that  the  invention  was  not  any  manner  of  new  manufac- 
ture, and  the  defendants  proved  that  a  patent  had  been  obtained  for  a  caisson  similar 
in  its  construction,  but  which  was  to  be  applied  to  &cilitate  mining,  &c.,  by  keeping 
out  water  met  with  in  such  operations,  by  the  compressed  air  in  the  cylinder.  Held, 
that  the  inventor  cUdmed  the  construction  of  the  ciusson  itself,  and  that,  as  this  was 
not  new,  the  judge  was  right  in  telling  the  jury  that  the  invention  was  not  a  new 
manu&cture.    Bush  v.  Fox^  zxvi.  464. 

5.  A  patent  was  taken  out  for  causing  sheets  of  metal  to  be  passed  through  molten 
sine  in  such  a  way  as  to  secure  their  complete  immersion.  This  was  effected  by  the 
sheets  passing  between  rollers  in  contact  with  metal  kept  molten  in  a  suitable  pot 
Another  mode  was,  by  causing  the  sheets  to  be  passed  under  a  bar  placed  below  the 
surface  of  molten  metal,  in  combination  with  certain  guides.  QucBre,  whether  a  bar 
alone,  when  so  placed  for  the  purpose  of  insuring  complete  immersion  by  passing 
sheets  of  metal  under  it,  is  the  proper  subject  of  a  patent  Semble,  per  Parke,  B., 
that  if  the  patent  is  good  for  the  bar  alone,  the  use  of  the  bar  by  the  defendants, 
though  for  a  purpose  different  from  that  of  the  plaintiffs,  is  an  infringement  More- 
wood  V.  Tupper,  xxx.  555. 

6.  Prior  public  use.  In  an  action  for  the  infringement  of  a  patent  for  the  manu- 
facture of  steel,  by  the  use  of  carburet  of  manganese,  in  any  process  whereby  iron  is 
converted  into  cast  steel,  it  appeared  from  the  evidence  of  witnesses  for  the  defendant, 
that  for  eight  or  ten  years  before  the  grant  of  the  patent,  three  firms  had  manufac- 
tured steel  in  the  manner  described  in  the  patent,  and  had  used  and  sold  the  steel  so 
manufactured  in  the  way  of  their  trade  and  inthout  concealment  Held,  that  there 
was  such  a  public  use  as  invalidated  the  patent    Heath  v.  Smith,  xxv.  165. 

7.  Quoere,  whether  a  patent  for  improvement^  in  a  manu&cture  would  be  valid  if 
one  person  had  previously  perfected  the  article  and  sold  it  to  the  public,  though  he 
kept  the  process  secret  ?    lb.  * 

8.  As  to  designs,  see  Coptbight  of  Designs. 

U.  Specification  and  Disclaimer, 

1.  Ambiguity — Nature  of  invention.  The  specification  of  a  patent  for  improved 
arrangements  for  raising  ships'  anchors,  claimed  as  the  invention  of  the  patentee,  a 
cable-holder,  which  is  described  thus :  "  The  scolloped  shell  in  which  the  iron  chain 
cable  appears  in  the  drawing,  is  upon  a  new  plan,  to  hold,  without  slipping,  a  chain 
cable  of  any  size,  as  shown  by  the  opening  form  of  the  scollops  at  the  top  and  bottom 
of  figure  2."  It  also  claimed  as  the  invention  of  the  patentee,  "  the  new  form  of  a 
scolloped  shell,  (as  shown  in  figure  2,)  in  conjunction  with  the  arrangements  herein- 
befi>re  described."  A  drawing  attached  to  the  specification  showed  that  the  inner 
ndes  of  the  cable-holder  and  the  scollops  were  not  to  be  parallel,  but  should  convoiige 
towards  the  centre  of  the  cable-holder.    In  an  action  for  an  infringement  of  the  poteoti 
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it  was  proved  that  the  specification  and  drawing  would  enable  a  competent  workman 
to  make  a  cable-holder  which  woald  hold  chains  of  different  sizes.  Held,  that  the 
specification  did  not  sufficiently  describe  the  nature  of  the  invention ;  that  it  was  at 
least  ambiguous  whether  it  was  an  invention  of  a  cable-holder  to  hold  one  cable  of 
whatever  size,  or  to  hold  cables  of  different  sizes,  and  was  therefcnre  bad.  Hastings 
T,  Brown  J  xvi.  fi72. 

2.  Specification  must  distinguish  what  is  new  from  what  is  old.  A  obtained  a  patent 
for  *'  an  improved  turning-table  for  railway  purposes/'  and  in  his  specification  gave  a 
description  of  the  machinery,  of  which  no  part  was,  in  fiict,  new,  except  certain  sus* 
pending  rods.  The  combination,  however,  was  both  new  and  useful.  In  the  specifi- 
cation, the  patentee  claimed  as  his  invention  the  *^  improved  turning-table  hereinbefore 
described,  such  my  invention  being  to  the  best  of  my  knowledge  and  belief  entirely 
new."  Helti,  that  the  specification  was  insufficient  for  not  showing  what  was  new  and 
what  old.    Holmes  v.  The  London^  jrc.  Railway  Co,  xvi.  4L09. 

8.  In  an  action  for  the  infringement  of  a  patent,  the  plaintiff  included  in  his  descrip- 
tion of  the  machinery,  a  wheel  with  hollow  spokes,  describing  said  wheel  as  part  of 
the  machinery.  The  use  of  a  hollow  wheel  for  raising  water  by  virtue  of  centrifugal 
fiirce,  was  not  a  new  invention ;  but  the  plaintiff's  improvement  consisted  in  a  new 
eombination  of  the  hollow  wheel,  with  suction  pipes  placed  on  each  side  of  it,  so  as 
to  admit  the  water  on  both  sides  of  the  wheel,  and  tiicrcby  preserve  its  equilibrium. 
Held^  that  the  specification  was  bad,  as  it  described  the  wheel  as  part  of  the  invention, 
an<f  did  not  clearly  show  that  it  was  dd,  and  not  claimed  by  the  plaintiff,  and  that  it 
lies  on  the  patentee  to  show  that  he  has  clearly  pointed  out  in  his  specification  what 
is  new  and  what  is  old ;  what  he  claims  and  what  he  does  not  cl£um  as  part  of  his 
invention,  and  that  it  should  be  made  clear  on  the  face  of  the  specification  that  he 
does  not  claim  as  new,  that  which  is  old.     Tetley  v.  Easton,  xxii.  821. 

4.  Description  of  process.  In  a  patent  for  an  improved  process  in  the  manufiicture 
of  gelatine,  the  specification  stated  a  part  of  the  process  to  be  to  cut  the  hides  or  skins 
into  thin  slices  or  shavings,  by  any  suitable  instrument,  and  soak  them  in  water  repeat- 
edly. The  specification  stated  that  the  inventor  generally  used  a  carpenter's  plane  to 
cut  the  skins  into  slices,  but  it  did  not  state  whether  the  skins  should  be  wet  or  dry. 
Held,  that  the  process  was  valid,  and  that  the  specification  was  sufficient.  Wallinglon 
T.  Dale,  xvi,  584. 

5,  New  combination — Infringement,  In  the  specification  of  a  patent  for  "  improve- 
ments in  looms  for  weaving,*'  the  plaintiff  declared  tliat  his  improvements  applied  to 
that  class  of  machinery  called  power  looms,  and  consisted  "  in  a  novel  arrangement 
of  mechanism,  designed  for  the  purpose  of  instantly  stopping  the  whole  of  the  work- 
ing parts  of  the  loom  whenever  the  shuttle  stops  in  the  shed."  Afler  describing  the 
manner  in  which  that  was  done  in  ordinary  looms,  the  specification  proceeded  thus : 
*'  The  principal  defect  in  this  arrangement,  and  which  my  improvement  is  intended 
to  obviate,  is  the  frequent  breakage  of  the  different  parts  of  the  loom,  occasioned  by 
the  shock  of  the  lathe  or  slcy  striking  against  the  *  frog,'  (which  is  fised  to  the  fram- 
ing.) In  my  improved  arrangement  the  loom  is  stopped  in  the  following  manner : 
I  make  use  of  the  *  swell '  and  the  *  stop-rod  finger '  as  usual ;  the  construction  of  the 
latter,  however,  is  somewhat  modified,  being  of  one  piece  with  the  small  lever  which 
bears  against  the  ^  swell,'  but  instead  of  its  striking  a  stop  or  *  frog '  fixed  to  the  fram- 
ing of  the  loom,  it  strikes  against  a  stop,  or  notch,  upon  the  upper  end  of  a  vertical 
lever,  vibrating  upon  a  pin  or  stud.  The  lever  is  furnished  with  a  small  roller  or  bowl, 
which  acts  against  a  projection  on  a  horizontal  lever,  causing  it  to  vibrate  upon  its 
eantre,  and  throw  a  clutch  box  (which  connects  the  main  driving  pulley  to  the  driving 
riiaft)  out  of  gear,  and  allows  the  main  driving  pulley  to  revolve  loosely  upon  the 
dimng  shaft,  at  the  same  time  that  a  projection  on  the  lover  strikes  against  the 
'•pring  handle,'  and  shifts  the  strap;  simultaneously  with  these  two  movements, 
Pm  lower  end  of  the  vertical  beam  causes  a  break  to  be  bronchi  in  contact  with  llie 
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fty  wheel  of  tlie  loom,  thus  instantaneously  stopping  every  motion  of  the  loom  without 
the  slightest  shock."  After  the  date  of  the  plaintiff's  patent,  the  defendant  obtained 
a  patent  for  "  improvements  in,  and  applicable  to  looms  for  weaving,"  and  amongst 
them,  ho  claimed  a  novel  arrangement  of  apparatus  for  throwing  the  loom  out  of  gear 
when  the  shuttle  failed  to  complete  its- course.  In  the  defendant's  apparatus  the 
"clutch  box"  was  not  used,  but  instead  of  it,  the  ** stop-rod  finger"  acted  on  a  loose 
piece,  or  sliding  frog ;  but  instead  of  a  rigid  vertical  lever,  as  in  the  plaintiff's  machine, 
the  defendant  used  an  elastic  horizontal  lever,  and,  by  reason  of  the  pin  travelling  on 
an  inclined  plane,  the  break  was  applied  to  the  wheel  gradually,  and  not  simultaneously. 
The  jury  found  that  the  plaintiff's  arrangement  of  machinery  for  stopping  locnns,  by 
means  of  the  action  of  the  "  clutch-box"  in  combination  with  the  action  of  the  break, 
was  new  and  useful ;  also,  that  the  plaintiff's  arrangement  of  machinery  for  bringing 
llie  break  into  connection  with  the  fly-wheel  was  new  and  useful;  and  that  the 
defendant's  arrangement  of  machinery  for  the  latter  purpose  was  substantially  that 
of  the  plaintiffs.  Held,  upon  these  findings,  first,  that  the  specification  was  good ; 
secondly,  that  the  defendant  had  infringed  the  patent    Sellers  v.  Dickinson,  vi.  544. 

6.  Effect  of  disclaimer  upon  title  of  patent.  Where  the  title  of  a  patent  specifies 
several  things,  some  of  which  are  not  new  and  useful,  and  are  subsequently  disclaimed, 
semblCf  that  the  disclaimer  applies  to  the  title  as  well  as  to  the  specification,  and  limits 
it  to  the  things  not  disclaimed.    Regina  v.  MUl,  i.  346. 

7.  A  disclaimer  is  valid  notwithstanding  the  grantee  of  the  patent  has  parted  with 
all  his  interest  in  the  invention  at  the  lime  of  entering  it  Wallington  v.  Dale,  xvL 
584. 


m.  Infringement, 

1.  Combination  of  things  new  and  old — Imitation  by  use  of  an  equivalent.  Where 
a  patent  is  granted  for  a  combination  of  several  things,  some  of  which  arc  old  and 
some  new,  the  question  for  the  jury  is  whether,  taking  the  specification  altogether, 
that  which  is  claimed  as  a  whole  is  now;  and  the  imitation  by  a  chemical  or  mechanical 
equivalent  of  a  part  of  the  combination,  which  is  both  material  and  new,  is  an  in- 
fringement   Newton  v.  The  Grand  Junction  Railway  Co.  vL  657. 

2.  New  combination— Infringement  by  use  of  part.  There  may  be  a  patent  for  a 
combination  of  old  and  new  mechanism ;  and  such  patent  will  be  infringed  by  using 
so  much  of  the  combination  as  is  material ;  and  it  will  not  be  less  an  infringement 
because  the  result  is  attained  by  the  substitution  of  a  mechanical  equivalent  Sellers 
T.  Dickinson,  vi.  544. 

8.  Infringement  of  one  claim  out  of  several.  A  declaration  for  the  infringement 
of  a  patent  **  for  improvements  in  giving  signals  and  sounding  alarums  in  distant  places 
by  means  of  electric  currents  transmitted  through  metallic  circuits,"  alleged  that  the 
defendants  had  used  the  said  invention.  The  specification  made  nine  several  claims 
in  respect  of  different  improvements.  The  jury  having  found  an  infringement  in 
respect  of  one  such  improvement,  that  was  held  to  be  a  sufficient  finding  of  the 
alleged  infringement     The  Electric  Telegraph  Co.  v.  Brett,  iv.  847. 

4.  Adoption  of  part  of  patent.  The  title  of  the  patent,  and  every  part  of  the 
specification  in  which  directions  were  given  for  putting  the  apparatus  in  use,  mentioned 
**  metallic  circuits  "  as  the  means  by  which  the  electric  current  was  conveyed,  but  no 
claim  was  made  in  respect  of  such  circuits.  It  was  subsequently  discovered  that  the 
earth  might  be  used  to  complete  the  circuit  to  an  extent  of  almost  one  half  of  the 
circuit,  and  that  metal  might  be  dispensed  ^rith  to  that  extent,  and  the  defendants 
had  always  used  this  new  discovery.  Held,  nevertheless,  that  the  defendants 
having  adopted  a  part  of  the  plaintiff's  invention,  the  patent  had  been  infringed. 
lb. 

5.  The  plaintiff's  system  df  electric  signals  was  woriced  by  sax  wires,  but  no  specific 
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daim  was  made  by  him  to  any  particular  number  of  wires  or  any  particular  system  of 
making  the  signals.  The  defendants  used  only  one  wire,  and  made  die  signals  in  a  differ- 
ent manner.  Hddy  that  a  finding  of  the  jury,  '^  that,  as  a  whole,  the  system  of  the 
defendants  is  not  the  same  as  that  of  the  plaintiff,"  did  not  entitle  the  defendant  to  a 
▼erdict,  the  plaintiff's  claim  not  being  to  any  particular  system,  but  to  the  particular 
improvements  pointed  out  in  his  specification.    lb. 

6.  Use  of  chemical  equivalents.  The  plaintiff  took  out  a  patent,  and  claimed  *'  the 
use  of  carburet  of  manganese  in  any  process  whereby  iron  is  converted  into  cast  steel ;  ** 
and  in  the  description  of  his  process  he  said  that  he  proposed  to  make  lus  improved 
steel  by  introducing  into  a  crucible  broken  steel  or  malleable  iron  and  carbonaceous 
matter,  with  from  one  to  three  per  cent  of  their  weight  of  carburet  of  manganese, 
and  melting  them  together.  The  defendant  put  oxide  of  manganese  and  carbonaceous 
matter  into  the  crucible  with  the  iron,  and  produced  the  same  result  At  the  trial,  it 
was  proved  that  during  this  process  the  oxide  of  manganese  and  the  carbonaceous 
matter  combined,  and  formed  a  carburet  of  manganese,  and  then,  in  the  same  process, 
but  at  a  higher  temperature,  this  carburet  acted  upon  the  iron  and  produced  the  same 
result,  as  that  effected  by  the  plaintiff's  process.  HeUf,  in  error,  (dissentientibus  Alder- 
son,  B.,  and  Coleridge,  J.)  first,  that  there  was  evidence  for  the  jury  of  the  infringe- 
ment of  the  plaintiff's  patent ;  secondly,  that  the  discovery  claimed  by  the  patent  was 
the  use  of  the  carburet  of  manganese,  and  that  the  plaintiff  was  not  limited  to  the 
mode  of  working  mentioned  in  his  specification ;  and  although  the  defendant's  process 
might  constitute  a  different  manner  of  manufacturing  carburet  of  manganese,  yet  if 
he  used  it  in  the  conversion  of  iron  into  steel,  he  infringed  the  patent  Heath  v.  Unwiriy 
ziv.  202.    Afterwards  reversed  by  House  of  Lords,  see  Unwin  v.  Heath,  xxxiL  45. 

7.  The  specification,  afler  describing  the  manner  in  which  the  wheel  was  formed,  so 
that  nave,  spokes,  and  rim  would  consist  of  one  solid  piece  of  wrought  iron,  stated  the 
invention  to  consist  in  the  cux^umstance  of  the  nave,  &C.,  being  composed  of  wrought 
iron  '*  welded  into  one  solid  mass,  in  manner  hereinbefore  described."  Defendant 
imitated  the  way  of  forming  the  nave,  but  not  the  spokes  and  rim.  Heldf  that  the 
imitation  of  the  mode  of  forming  the  nave  was  an  infringement  of  part  of  the  patent, 
for  which  an  action  was  maintainable ;  and  that  the  words  of  the  claim  did  not  restrict 
the  patent  to  the  invention  of  a  wheel  made  in  every  respect  "  in  manner  hereinbefore 
described."    Smith  v.  The  London  and  Northwestern  Railway  Co.  xx.  94. 

8.  Infringement  of  process.  The  specification  of  a  patent  claimed  the  invention  of 
a  mode  of  manufacturing  candles  with  two  wicks,  describing  at  length  how  the  wicks 
were  to  be  placed  to  inake  the  ends  thereof  turn  outwards  in  burning.  A  candle  was 
produced,  made  by  the  defendant,  of  which  the  wicks  turned  outwards  in  burning ; 
but  no  evidence  was  offered  of  the  mode  in  which  it  was  made.  Held,  that  there  was 
no  evidence  of  infringement,  the  patent  being  for  the  mode  of  manufacturing  such  a 
candle,  and  not  for  the  candle  itself.    Palmer  v.  Wagstaffe,  xxv.  535. 

9.  Novelty  of  invention — Question  for  jury.  In  the  ordinary  process  of  dyeing  with 
madder,  there  remained  a  refuse  called  spent  madder,  which  was  worthless,  but  which 
was  known  to  retain  coloring  matter.  A  process  was  discovered  for  extracting  the 
coloring  matter  from  fresh  madder,  and  the  extract  was  called  garancine.  The  same 
process  was  applied  to  spent  madder,  and  garancine  of  the  same  quality  as  from  fresh 
madder  was  obtained,  and  a  patent  was  taken  out  for  obtuning  garaneine  from  spent 
madder.  In  an  action  for  an  infringement  of  the  last  patent,  it  was  held  to  be  a  fiict 
for  the  jury,  and  not  of  law  for  the  court,  whether  the  plaintiff's  last  invention  was  a 
new  manufacture  of  garancine.    Sterner  y.  Heald,  vi.  536. 

IV.  Infunction, 

1.  Waiver  of  breach  in  the  condition  of  a  license — Acquiescence,  Plaintiffs  licensed 
defendant  to  use  a  patent  for  the  annual  rent  of  2fiOOLf  reserving  the  power  of  deter- 
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tmning  the  license  in  defhtilt  of  pa^rment  The  defendant  failed  to  pay  the  entire 
rent ;  but  the  plaintiffs  fallowed  him  for  several  years  to  use  the  patent,  and  received 
payments  on  the  footing  of  a  reduced  rent  Held,  that,  by  so  doing,  the  plaintiffs  had 
elected  not  to  treat  the  previous  breach  as  a  forfeiture  of  the  license,  and  that  con- 
sequently they  were  not  entitled  to  an  injunction  restraining  the  defendant  from 
using  the  patent     Warwick  v.  Hooper,  iii.  288. 

2.  Restraint  o/ foreigners  using  patent  in  England,  The  exclusive  right  under  an 
English  patent  will  be  enforced  against  foreigners  while  in  England,  in  the  same  way 
and  to  the  same  extent  as  it  would  against  British  subjects.  Therefore,  in  a  case  in 
which  the  foreign  owners  of  a  ship  caused  to  be  made  in  their  own  country,  and 
attached  to  their  vessel,  a  steam  screw  propeller,  the  manufacture  and  user  of  which 
was  unrestricted  by  law  there,  but  restricted  in  England  by  a  patent,  and  afterwards 
Bent  the  vessel  with  a  cargo  for  the  purposes  of  trade  to  England,  the  use  of  the  steam 
propeller  was  restrained  by  injunction  while  the  vessel  should  be  within  the  waten 
covered  by  the  English  patent     Caldwell  v.  Van  VHssingen,  ix.  51. 

8.  Proof  of  title  in  a  new  patent.  Where  a  patent  is  new,  the  court  consideiB  the 
proof  of  the  title  in  the  patentee  to  be  wanting,  inasmuch  as  the  public  have  had  no 
opportunity  of  contesting  the  validity  thereof,  and,  therefore,  refuses  to  interfere  by 
injunction  until  the  title  has  been  established  at  law ;  but,  in  a  case  where  there  ha£l 
been  long  enjoyment  (including  user)  under  a  patent,  the  public  have  had  an  oppor- 
tunity of  contesting  the  patent,  and  the  fiict  of  their  not  having  done  so  successfully, 
is  at  least  primd  facie  evidence  that  the  title  of  the  patentee  is  good ;  and  the  court 
therefore  interferes,  in  such  a  case,  before  the  right  is  established  at  law.    lb, 

4.  Injunction — Presumption  as  to  title  after  several  verdicts  in  favor  of  patentee.  Where 
A  patent  had  been  in  force  for  twelve  years,  and  had  been  the  subject  of  four  siiiti 
against  different  persons,  all  of  which  terminated  favorably  to  the  patentee,  and  in  two 
of  which  verdicts  had  been  given  in  favor  of  the  validity  of  the  patent,  it  was  held,  that, 
in  a  fifth  case,  the  patentee  was  entiUed  to  an  injunction,  pending  the  trial  of  the 
legal  right,  although  a  fresh  fact  was  brought  forward,  tending  to  impeach  the  novelty 
of  the  invention.  A  patentee  does  not  acquiesce  in  the  infringement  of  his  patent, 
by  omitting  to  proceed  by  scire  facias  to  set  aside  a  subsequent  patent  extending  to 
part  of  his  invention,  unless  such  subsequent  patent  is  put  in  practice.  An  allegation 
as  to  the  defendant's  inability  to  be  answerable  in  damages,  was  Held,  not  irrelevant, 
upon  a  motion  for  an  injunction,  against  the  infringement  of  a  patent  NewaU  v. 
Wilson,  xix.  156, 

5.  Practice  in  granting  injunctions.  Under  the  82d  section-  of  the  Conmion-laW 
Procedure  Act,  the  court  of  common  pleas  will  grant  only  a  rule  nisi  in  the  first  iik« 
stance  for  an  injunction  against  a  defendant  in  an  action  for  infringing  a  patent; 
but,  on  cause  being  shown,  it  ifrill  give  such  directions  as  would  be  given  by  a  cout 
of  equity.     Gittins  v.  Spnes,  xxviii.  880. 

V.  Orders /or  Inspection, 

1.  When  an  inspection  may  he  granted.  Under  the  42d  section  of  the  stat  15  &  16 
Yict.  c.  88,  which  empowers  a  court  of  common  law  to  order  '*  an  injunction,  inspec- 
tion, or  account,"  in  an  action  for  the  infringement  of  a  patent,  an  inspection 
of  machinery  may  be  granted.  But  such  inspection  will  not  be  granted  as  of  course 
and  without  the  party  appl}'ing  for  it  showing  at  least  that  it  is  materially  and  really 
wanted  for  the  purpose  of  the  cause.  The  application  may  be  made  before  declaration. 
Amies  v.  Kelsey,  xiv.  169. 

2.  Sufficiency  of  affidavits.  In  an  action  for  the  infringement  of  a  patent,  the  court 
will  not  grant  an  order,  under  the  15  &  16  Vict.  c.  88,  s.  42,  for  an  inspection  of  a 
machine  upon  an  affidavit  '*  that  the  machine  used  by  the  defendants  is  tiie  same  for 
which  the  plaintiff  has  obtained  a  patent"    The  affidavit  ought  to  state  that  liiera  b 
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nidi  a  machine,  and  that  the  plaintiff  has  reason  to  believe  it  is  an  infringement 
Shaw  y.  The  Bank  of  England,  xiv.  460. 

8.  Second  inspection.  The  plaintiff,  having  brought  an  action  against  the  defend- 
ants for  an  alleged  intringement  of  a  patent  for  the  use  of  certain  machinery,  was,  in 
company  of  two  scientific  witnesses,  allowed  an  inspection  of  the  machinery  com- 
plained of  as  an  infringement  That  action  was  afterwards  discontinued,  and  a  fresh 
action  brought  after  the  passing  of  the  15  &  16  Vict  c.  83,  and  the  plaintiff  applied, 
under  sect  42,  for  a  second  inspection.  The  court  refused  to  make  the  order,  on  the 
ground  that  there  had  already  been  an  inspection.    Shaw  v.  The  Bank  of  England, 

.  436. 


VI.  Account  of  Salesy  Sfc^  ordered. 

1.  When  an  account  of  sales  tcill  be  ordered.  Under  the  Patent  Law  Amendment 
Act,  15  &  16  Vict  c.  83,  where  an  action  has  been  brought  for  the  infringement  of  a 
patent,  a  retrospective  account  of  the  defendant's  sales  and  profits  of  the  patented 
article  will  not  be  granted  before  final  judgment  Neither  does  the  act  give  power 
to  order  an  inspection  of  the  defendant's  books  containing  entries  relating  to  such 
tales.  But,  upon  reasonable  evidence  of  the  existence  of  a  valid  patent,  and  of  its 
infringement  by  the  defendant,  and  of  the  defendant's  making  a  profit  thereby,  he  will 
be  ordered  to  keep  an  account  of  all  sales  to  be  made  of  the  article  alleged  to  be  an 
infringement,  and  of  the  profits  thereon,  until  the  further  order  of  the  court,  upon 
condition  of  the  plaintiff's  waiving  all  right  to  more  than  nominal  damages  at  the  time 
of  the  action,  and  undertaking,  in  case  the  verdict  and  judgment  should  be  in  favor 
of  the  defendant,  to  pay  the  expense  of  keeping  such  account     Vidi  v.  Smith,  xxvi. 

lis. 

2.  A  bill  charged  the  defendant  with  infringing  the  plaintiff's  patent,  and  asked  for 
an  account,  seeking  to  make  him  answerable  for  the  profits  received  in  consequence 
of  the  infringement.  Held,  that  the  defendant  must  answer  the  interrogatories, 
thoogh  he  disputes  the  title  of  the  plaintiff,  and  insists  that  the  discovery  will  be  an 
act  c^  oppression  upon  him,  and  that  there  was  little  probability  that  the  court,  at  the 
hearing,  wonld  direct  an  account  upon  the  facts  if  disclosed.  Swinborne  v.  Nelson, 
XT.  573. 

3.  OfwhaX  an  account  will  be  ordered.  The  court  will  compel  one  convicted  of  in- 
fringing a  patent  to  account  with  the  patentee  for  all  the  articles  sold,  to  pay  him  their 
price,  and  further  the  value  of  all  remaining  in  the  infringer's  hands.  Qucere,  if  in 
inch  a  case  an  order  will  be  granted  to  the  patentee  to  inspect  the  infringer's  books. 
Holland  v.  Fox,  xxv.  69. 

4.  Jurisdiction  to  order  an  account  at  law.  The  stat  15  &  16  Vict  c.  83,  s.  42,  vests 
in  any  court  of  common  law  in  which  an  action  for  the  infringement  of  a  patent  is 
pending,  the  powers  before  exercised  exclusively  by  courts  of  equity,  and  enables 
them  to  grant,  either  by  interlocutory  order,  an  account  of  all  patent  articles  sold 
during  the  suit,  or,  after  verdict  for  the  plaintiff,  and  as  part  of  the  final  judgment  in 
the  action,  an  account  of  all  profits  made  by  the  defendant  since  the  commencement 
of  the  action  and  after  notice  that  an  account  would  be  required.  But  the  court  has 
BO  power,  where  damages  nominal  or  substantial  have  been  recovered  by  the  plaintiff, 
to  order  an  account  of  profits  made  by  the  defendant  prior  to  the  commencement  of 
tho  soity  the  damages  assessed  by  the  jury  being  considered  as  the  compensation  for 
ft»  Ipsa  of  sach  profits.    Holland  y.  Fo§t  xxvi.  133. 

Vn.  PUading9  and  Evidence. 

1.  Several  pleas.    In  an  action  for  the  infringement  of  a  patent,  the  court  (since* 
fts  GommoD-law  Procedure  Act)  allowed  the  defendant  to  plead^-^bst,  not  guilty ;. 
XWO.  REP.  Dia.  39 
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secondly,  that  the  patentee  was  not  the  inventor ;  tluidly,  nan  eaneestU;  foorthly,  thaft 
the  invention  was  not  a  mannfacture ;  fifthly,  that  the  invention  was  not  new ;  and 
sixthly,  that  no  sufficient  specification  was  enrolled.    Piatt  v.  EUe^  xx.  804. 

2.  Particulars  of  infringement.  In  an  action  for  infringement  of  a  patent,  it  is 
sufficient  for  the  plaintiff  to  fnmish  such  particulars  of  the  infringement  as  show  dis- 
tinctly what  are  the  acts  of  infringement  he  complains  of,  that  is  to  say,  the  article, 
the  making  or  selling  of  which  he  alleges  is  an  infringement  upon  his  patent,  and  the 
times  and  places  of  its  making  or  sale ;  and  it  is  not  necessary  to  specify  in  what 
respects,  or  as  to  what  parts  or  processes  of  the  invention  it  is  an  infringement  ToBhA 
Y.  Laroche,  xxvi.  286.  .    * 

3.  Sufficiency  of  plea — Invention  not  new.  To  a  specification  describing  an  appara- 
tus, it  was  pleaded  that  the  said  specification  *^  did  not  particularly  describe  the  nature 
of  the  said  invention,  and  in  what  manner  the  same  was  to  be  and  might  be  performed, 
modb  et  forma,"  Held,  that  the  question  whether  the  apparatus  was  or  was  not  new, 
did  not  arise  under  this  plea.     WaHington  v.  DaUf  xvi.  584. 

4.  Particulars  of  objection.  Particulars  of  objections  delivered  under  the  15  &  16 
"^ct.  c.  88,  s.  41,  by  a  defendant  in  an  action  for  an  infringement  of  a  patent,  must  state 
the  place  at  or  in  which  the  invention  is  alleged  to  have  been  used  or  published  prior 
to  the  date  of  the  letters-patent,  and  no  evidence  of  such  prior  user  or  publication 
will  bo  admitted,  if  the  particulars  of  objection  are  defective  on  this  point  Palmer 
Y.  Cooper,  xxiv.  468. 

5.  Statement  of  place  where  an  invention  is  used.  The  defendant  in  an  action  for 
the  infringement  of  a  patent  for  the  manufiMsture  of  candles,  after  alleging  that  the  in- 
vention was  not  new,  stated  that  it  had  been  used  by  the  phuntiflr  and  certain  other 
persons  who  were  named,  '*  and  by  candle-makers  generally  in  London  and  the  vicini^ 
thereof."  Held,  that  this  was  a  sufficient  compliance  with  the  statute  15  and  16  Vict 
c.  88,  s.  41,  which  requires  a  statement  of  the  place  or  places  at  or  in  which  the  in- 
vention is  alleged  to  have  been  used.    Palmer  v.  Wagstaffe\  xx.  527. 

6.  Disclaimer — How  to  be  pleaded.  A  disclaimer  by  a  party,  though  it  be  enndled 
subsequently  to  issue  joined,  is  evidence  for  that  party  and  may  be  read  as  a  part  of 
the  original  specification ;  and  it  is  not  necessary  to. plead  such  disclaimer  puis  darrein 
continuance,  SenMe,  in  actions  or  suits,  not  being  proceedings  by  scufcu,  and  which 
were  not  pending  at  the  time  of  the  enrohnent  of  a  disclaimer  tmder  the  5  &  6 
WilL  IV.  c.  83,  s.  1,  the  disclaimer  is  to  be  deemed  and  taken  to  be  a  part  of  the 
patent  or  specification  from  the  time  of  the  granting  of  the  letters-patent,  and  not 
from  the  time  of  its  enrolment  only.    Hegina  v.  Mill,  i,  846. 

7.  Particulars  of  objections  upon  a  scL  fa,  to  repeal  patent.  Upon  a  scu  fa,  to  repeal 
a  patent,  the  particulars  of  objection  are  not  part  of  the  record,  so  as  to  show  that 
those  specific  objections  are  in  issue ;  and  therefore  it  cannot  be  taken  that  issues  were 
joined  upon  objections  to  parts  of  a  patent  which  were  disclaimed  after  the  particQ* 
lars  were  filed,  and  that  those  issues  were  to  be  tried.    lb. 

8.  Evidence  of  the  nature  of  an  invention.  Declaration  for  infringement  (^  a  patent 
lor  '^  certain  improvements,"  &c.  Pleas.  Not  guilty ;  that  the  plaintiff's  were  not  the 
first  inventors ;  and  that  the  invention  was  not  new.  At  the  trial,  the  plaintifi&  put 
in  the  specification,  which,  after  describing  the  invention,  claimed  as  *'  the  improve- 
ments," three  things,  each  of  which,  taken  by  itself,  was  old.  Held,  that  on  these 
issues  the  patentee  might  give  evidence  that  the  real  invention  he  claimed  was  a 
combination  of  these  three  things,  and  that  the  specification  was  not  conclusive 
evidence  on  this  point    Semble,  that  the  sjAcification  was  bad.    Bateman  v.  (rrof , 

520. 

YUI.  MisceUaneous  Gtues, 
1.  Caveat.    Where  a  caveitt  was  lodged  before  the  great  seal  was  affixed  to  a  patent, 
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flie  kwd  duuicdlor  declined  to  enter  into  tbe  meritB  of  fiie  oppodtum,  but  referred 
the  matter  back  to  the  attorney-general,     /n  re  Fawcetft  Patent,  lii.  188. 

2.  Practice — Injunction.  The  plaintiflB,  patonte«  of  a  chemical  invention,  filed 
their  bill  agtunst  the  defendants  to  restrun  them  from  [unting  the  invention.  The 
bill  eontalncd  Btatementa  Betting  out  the  letler»f>atent,  and  the  ojnnioiu  of  sdentiGo 
men  that  the  infeatiou  wu  original  and  important,  and  also  Btatementa  for  the  pur< 
pose  of  obtaining  a  diKOver}'  ae  to  the  proceifl  used  by  the  defendants.  The  defendants 
pleaded  that  the  plaintiffg  were  not  the  fint  inventors,  and  rapported  their  plea  bj  an 
answer,  bnt  they  did  not  answer  the  interrogatories  relating  to  the  letters-patent,  and 
tite  opinions  of  the  scicDlific  men,  nor  those  which  sought  a  discoTery  of  the  defend- 
ants process.  Held,  that  the  defendants  were  not  bonnd  to  answer  either  class  of  in- 
temgatories,  inasmuch  as  the  former  class  were  based  upon  statements  which,  if  true, 
would  not  be  evidence  to  invalidate  the  plea,  and  the  latter  clasa  were  immaterial  to 
the  issue  taised  by  the  plea,     ^oun;  v.  K^ili*,  xiiii.  SIT. 

8.  Agreement  between  rieal  patenfeei — Egtoppet.  In  case  of  a  dispnte  between  par> 
ties,  holding  different  letters-patent,  one  for  purifying,  the  other  for  manu&cturing 
gas,  as  to  certain  rights  given  each  thereby,  it  was  agreed  between  the  patties,  to 
avoid  disputes,  that  each  should  use  the  patents  on  certain  terms.  Ihe  declatatiou 
allied  a  breach  of  the  agreement;  the  plea  denied  the  validity  of  the  plaintiff's 
patent  held,  that  the  parties  were  bound  by  the  agreement,  and  that  tbe  defendants 
were  estopped  from  denj'ing  the  validity  of  the  plaintiff's  patent.  Silii  v.  Laimng, 
xxiv.  4&3. 

i.  Colli  in  action  for  in/ringemenl.  Where  the  plaintiff,  in  an  action  for  the  in- 
fringement of  a  patent,  is  nonsuited,  the  defendant  is  not  entitled,  on  taxation,  to  any 
casta  in  respect  of  particulars  of  objections  delivered  with  the  pleas  in  punuance  of 
sect  41  of  the  Patent  Law  Amendment  Act,  1852,  (15  &  16  VicL  c.  83,)  unless  such 
particulars  are  certified  by  the  Judge  to  have  been  proved  under  sect  43.  HonAaU 
V.  Bloomtr,  xxviii.  453. 

6.  On  a  motion  tot  an  injunction  to  restrain  the  violation  of  a  patent,  the  plaintiffi 
were  directed  to  establish  their  rights  at  law.  After  they  had  issued  their  writ,  they 
pleaded  to  the  bill  in  equity  that  the  plaintiffs  were  not  the  first  inventors.  The  court 
gave  the  plaintiffs  leave  to  apply  to  have  the  order  for  trial  amended,  so  that  the  action 
at  law  nught  be  confined  to  the  same  issue  as  that  raised  by  the  plea  in  equi^. 
Toung  T.  While,  xxiii.  SIT. 

6.  Where  there  arc  two  asngnces  of  a  patent,  and  one  of  them  dies,  the  action  for 
an  infringement  in  his  lifetime  descends  to  the  survivor,  who  is  entitled  to  recover  tbe 
whole  damages.     Smith  v.  The  London  and  Norlhiaetlern  Bailaag  Co.  zz.  94. 

PAUPERS. 

I.    8BTTLEKEMT    AA'D    REUOVABILITY. 

II.   ORDEB   OF  REMOVAL   AND   FOR   MAINTESANCK. 
in.  LIABILITY  FOR  UAINTENANCE  AND   BXPENSEB   OF   OBDEB  OF  BEKOVAL. 
IT.  OF   APPEALS   FROM    ORDERS. 

T.   FOOR   LAW  BOARD,   GUARDIANS,  &C. 
TI.  XISCELLANEOUB    CASES. 

I.  Seltkmmt  emd  Remoi-abiUly. 
1.  SeOUment  of  legilimale  ckiidren  foUotei  that  of  tIte  foAer.  By  the  law,  both  of 
Ea^and  and  Scotland,  the  sctUcment  of  legitimate  children  follows  and  is  determined 
fay  the  settlement  of  the  father,  and  this  doctrine  is  not  laid  down  by  positive  statuto 
but  is  the  result  of  the  construction  put  by  courts  of  justice  on  the  poor-laws.  Adam- 
■M  T.  BaHmur,  zxviii.  36. 
.  ;jj.  0/  batiard.    By  soct.  71  of  stat  4  &  S  WilL  lY.  o.  T«,  which  enacU  that  erwjr 
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diild  bom  a  Dastard  after  the  pasnng  of  the  act,  sliall  have  and  follow  the  settlement 
of  the  mother  until  it  shall  attain  the  age  of  sixteen  years,  or  shall  acquire  a  settle- 
ment in  its  own  right,  such  child  has  the  settlement  of  its  mother  only  until  the  age 
of  sixteen,  and  after  that  age  is  removable  to  the  place  of  its  birth.  Regina  v.  The 
ChurchtoardenSy  j'c,  of  St.  Andrew^  xvi.  100. 

8.  By  tenancy — Husband  and  wife.  The  settlement  relied  upon  in  support  of  an 
order  for  the  removal  of  the  widow  of  A  was  the  birth  settlement  (^  A  in  the  ap- 
pellant township.  One  of  the  grounds  of  appeal  stated  "  that  the  pauper,  being  pos- 
sessed of  a  cottage,  situate  in  the  respondent  township,  for  a  certain  term  of  years  or 
as  tenant  thereof  from  year  to  year  under  a  yearly  or  other  renting,  intermarried  with 
the  said  A;  and  that  the  siud  A  thereby  became  possessed  of  the  said  cottage,  or  of 
an  estate  or  interest  thereiut  in  right  of  his  wife,  and  that  he  resdded  and  slept  for 
forty  days  in  the  respondent  township,  and  thereby  gained  a  settlement."  On  the 
hearing  of  the  appeal,  the  birth  of  A  in  the  appellant  township  was  proved ;  but  it 
also  appeared,  that  when  the  pauper  married  she  had  been  and  was  then  living  as  the 
tenant  of  a  cottage  in  the  respondent  township,  and  that  she  and  her  husband  lived 
there  after  the  marriage  for  upwards  of  a  year.  The  pauper  was  called  as  a  witness 
on  behalf  of  the  respondent  township,  but  she  was  not  examined  by  either  party  as 
to  the  terms  upon  which  she  had  held  the  cottage.  Held,  that  there  was  some  evi- 
dence to  warrant  the  sessions  in  finding  a  settlement,  by  reason  of  a  tenancy  for  a 
term  of  years,  or  from  year  to  year,  as  alleged  in  the  ground  of  appeal.  Qucere. 
Wliether,  if  the  tenancy  of  the  wife  had  been  merely  a  tenancy  at  will,  it  would  have 
been  available  for  the  purpose  of  conferring  a  settlement  by  marriage.  Regina  v. 
Hali/aXy  xxix.  137. 

4.  By  payment  of  rent  and  public  taxes,  William  A.  occupied  a  separate  and  dis- 
tinct dwelling-house  and  &rm  in  the  parish  of  B.,  which  were  let  to  him  and  his  father, 
Thomas  A.,  as  joint  tenants,  the  rent  and  value  of  the  land  itself  being  sufficient  to 
confer  a  settlement  on  both.  The  father  resided  on  another  fansi  at  a  distance,  but 
he  honoi  fide  paid  the  rent  of  the  farm  occupied  by  his  son.  In  the  rate-books  of  B., 
'*  Mr.  A."  appeared  as  the  name  of  the  occupier  of  the  house  and  farm  in  respect  of 
two  rates,  and  in  a  third  rate  the  name  of  *'  Thomas  A."  appeared.  The  overseers 
had  demanded  and  received  payment  of  these  rates  from  the  father.  Held,  that  the 
sessions  were  justified  in  finding,  first,  that  there  was  sufficient  occupation  and  pay- 
ment of  rent,  as  well  as  a  sufficient  assessment  to  and  payment  of  rates,  to  confer  on 
William  A.  a  settlement  in  B.,  under  the  1  Will.  IV.  c.  18,  and  4  &  6  Will.  IV.  c.  76 ; 
and,  secondly,  that  he  had  sufficiently  been  charged  with,  and  paid  his  share  of  the 
public  taxes,  to  gain  a  settlement  in  B.  under  the  3  &  4  Will.  &  M.  c.  11.  Regina  t. 
Hustliwaite,  xiv.  111. 

5.  Payment  of  pauper's  rate  by  friend.  Where  a  pauper's  rate  was  payed  by  a 
fnend  in  his  behalf,  it  was  held,  that  it  was  not  a  pa}'ment  by  the  pauper,  if  there  was 
no  precedent  authority  or  subsequent  recognition  by  the  pauper,  and  therefore  no 
evidence  of  his  settlement.    Regina  v.  Bengeworth,  xxv.  163. 

6.  Annual  value  of  property  less  than  30/. — Payment  of  less  than  SOL  W.  R.  oc- 
cupied land,  on  which  he  built  a  dwelling-house,  but  did  not  expend  30/.  thereon ;  the 
land  being  part  of  a  property  the  .other  part  of  which  was  let  to  J.  R.  Ailerwards 
hb  landlord  granted  to  him  a  lease  of  the  premises,  in  consideration  of  the  rent  and 
of  the  covenants,  and  "  in  consideration  of  having  erected  a  dwelling-house,  to  be  for 
the  joint  benefit  of  the  other  part  demised  to  J.  R.''  The  annual  value  of  the  prop- 
erty occupied  by  W.  R.  was  not  10/.  Held,  that  by  virtue  of  the  stat.  9  Geo.  I.  c.  7, 
8.  6,  there  was  no  settiement  proved ;  for  there  was  no  necessary  inference,  nor  was 
there  any  statement,  that  the  consideration  for  the  grant  was  other  than  a  pecuniary 
purchase  of  it ;  and  it  was  found  that  the  money  paid  was  less  than  SO/.  Wendron  r. 
Stithians,  xxix.  158. 

7.  Qerk  of  district  church  appointed  by  curate,    A  pauper,  appointed  to  the  office 
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of  clei^  of  a  district  church,  by  the  curate,  and  continuing  to  act  in  said  office  for 
eight  years,  with  the  knowledge  of  the  vicar  of  the  parish,  and  without  any  attempt 
having  been  made  to  remove  him,  acquires  a  settlement  in  the  township  in  which  the 
church  is  situate,  under  the  stat  3  W.  &  M.  c.  11,  s.  6.  Regina  v.  Oaseit,  iv. 
807. 

8.  What  interrupts  settlement.  The  father  of  a  pauper  had  gained  a  settlement  in 
B.,  on  April  16, 1837.  He  had  also  owned  an  estate  in  C.  for  some  years  before  and 
down  to  1838.  On  April  27,  1837,  when  the  son  was  emancipated,  the  father  had 
slept  for  more  than  forty  days  upon  his  estate  in  C,  including  several  days'  residence 
between  the  6th  and  27th  of  April,  1837.  Held^  that  the  residence  in  C.  had  the 
effect  of  superseding  the  settlement  gained  in  B.,  and  of  establishing  a  subsequent 
settlement  in  C,  to  which  the  pauper  might  properly  be  removed,  fygina  v.  KnareS' 
borough,  iiL  360. 

9.  Interruption  by  execution  of  order  of  removal*  Where  a  valid  order  of  removal 
has  been  bond  fide  executed  by  taking  the  pauper  to  the  parish  where  he  is  settled, 
and  therie  delivering  him  to  the  overseers,  such  a  removal  Operates  as  an  interruption 
of  residence  within  the  9  &  10  Vict  c.  66,  however  short  be  the  period  during  which 
the  pauper  was  actually  absent  from  the  removing  parish.  Regina  v.  CaldecotCj  iv. 
298.' 

10.  Removal  by  parish  officer  with  illegal  intent,  no  interruption.  Under  stat  9  &  10 
Vict  c.  66,  if  a  parish  officer  assist  to  convey  a  pauper  out  of  the  parish  with  illegal 
intent,  and  she  afterwards  return,  her  absence  does  not  cause  an  interruption  in  the 
residence ;  but  the  court  will  not  infer  such  intent,  if  the  sessions  do  not  find  it. 
Semble,  the  irremovability  of  a  widow  from  the  parish  in  which  she  lived  with  her  hus- 
band for  a  year  after  his  death,  is  destroyed  by  an  interruption  during  the  year. 
Regina  v.  1^.  Marylebone,  iii.  385. 

11.  Absence  of  pauper  under  contract.  Temporary  absence  out  of  a  parish,  where 
a  pauper  resides,  for  the  purpose  of  fulfilling  a  contract,  but  with  the  intention  of 
afterwards  returning,  is  not  a  breach  of  residence.  Regina  v.  The  Guardians  of  the 
Poor  of  Brighthelmstone,  xxvlii.  287. 

12.  But  though  the  absence  of  a  pauper  be  under  a  contract,  yet  if  he  had  no  in- 
tention of  returning,  unless  events  over  which  he  has  no  control  should  occur,  this  is 
a  break  of  residence.    Regina  v.  Stapleton,  xviii.  300. 

13.  Imprisonment  of  pauper,  A  pauper  had  resided  in  the  respondent  parish  for 
upwards  of  five  years  next  before  the  application  for  a  warrant  for  his  removal,  ex- 
cluding a  period  during  which  he  was  an  inmate  of  the  workhouse  in  the  said  parish, 
and  excluding,  also,  two  periods  of  three  weeks  and  two  weeks,  during  which  he  was 
imprisoned  in  a  house  of  correction,  situate  out  of  the  respondent  parish,  under  com- 
mittals for  misbehavior  in  the  workhouse.  Held,  that  these  periods  were  to  be  ex- 
cluded from  the  computation  for  all  purposes,  and  that  the  pauper  was  consequently 
irremovable  by  reason  of  residence  for  five  years  in  the  respondent  parish,  within  the 
meaning  of  9  &  10  Vict  c.  66,  s.  1.  Regina  v.  Sl  Andrew,  ix.  314 ;  see,  also,  Regina 
V.  The  Overseers  of  Ilartfield,  ix.  309. 

14.  The  irremovability  intended  in  statute  11  &  12  Vict  c.  Ill,  is  that  acquired  by 
virtue  of  stat  9  &  10  Vict  c.  66,  s.  1.    Regina  v.  East  Stonehouse,  xxv.  225. 

15.  Belief  given  to  a  parent  on  account  of  his  children,  is  relief  received  by  the 
children  within  the  proviso  of  the  9  &  10  Vict  c.  66,  s.  1,  and  such  children  are 
therefore  removable.     Regina  v.  Shavington-cum-Gresty,  iv.  298. 

16.  Loss  of  settlement  by  removal,  A  obtained  a  setdement  by  estate  in  B,  by  his 
marriage  wiUi  the  pauper.  Before  the  birth  of  any  of  their  children,  they  removed 
to  a  distance  of  more  than  ten  miles  from  B,  whereby  A  lost  his  settlement  there. 
A,  whose  previous  setdement  was  unknown,  deserted  his  family,  the  children  being 
imemancipated,  while  they  were  residing  in  C.  Upon  appeal  against  an  order  ob- 
tnned  by  C  to  remove  the  wife  and  children  to  B,  it  was  held^  that  the  settlement  of 
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A  in  B,  being  lost  under  stat  4  &  5  Will.  IV.  c.  76,  s.  68,  the  irife  and  children  oodd 
not  be  removed  there.    Regina  v.  Lkmsaintffraid  Glan  Contoay,  xxii.  247. 

17.  Absence  of  husband — Intention  to  return,  A  married  woman  had  remded  in 
the  parish  of  L.  for  ten  years.  Two  years  before  the  order  of  removal,  her  husband 
left  her  and  went  to  America.  She  had  received  letters  from  him,  and  was  in  daily 
expectation  of  receiving  from  him  money  to  defray  the  expenses  of  herself  and  children 
to  America.  Held,  that  she  was  removable,  the  presumption  being  that  the  husband 
did  not  intend  to  return.    Regina  v.  Uanelly,  iv.  815. 

18.  Desertion  of  husband,  A  married  woman  whose  husband  y^aa  a  Scotchman^ 
and  had  acquired  no  settlement  in  England,  had,  during  the  absence  of  her  husband, 
(who  had  sailed  on  a  voyage  to  Calcutta  without  leaving  sufficient  means  of  support 
for  his  family,)  become  chargeable  to  the  parish  in  which  she  was  residing.  The  wife 
had  acquired  a  maiden  settlement  in  England.  Held,  that  this  was  such  an  absence 
on  the  part  of  the  husband  as  amounted  to  a  desertion  of  his  wife,  and  that  she  might, 
therefore,  be  removed  to  the  place  of  her  maiden  settlement  Regina  v.  St,  MaryU' 
bone,  ii.  252. 

19.  An  Irishman  who  had  gained  no  settlement  in  England,  had  resided  with  his 
fiimily  in  the  respondent  parish  for  more  than  ^ve  years  up  to  November,  1849,  when 
he  deserted  them,  and  went  to  America.  His  wife  and  children  continued  to  reside 
in  the  respondent  parish  until  December,  1849,  when  they  became  chargeable  and 
were  removed  by  an  order  to  the  appellant  parish,  where  the  wife  had  a  maiden 
settlement.  Heldf  first,  that  the  wife  and  children  were  removable  from  the  respond- 
ent parish ;  and  secondly,  that  they  were  properly  removed  to  the  wife's  maiden 
settlement.    Regina  t.  The  Overseers  of  Much  HooU,  vii.  399. 

20.  Daughter  of  Irish  parents  who  had  gained  no  settlement  in  England,  A  pauper^ 
who  had  gained  no  settlement  in  her  own  right,  and  who  was  the  daughter  of  Irish 
parents,  neither  of  whom  had  ever  gained  any  settlement  in  England,  was  held 
properly  removable  to  the  place  of  her  birth  settlement ;  the  oircumstances  being  such 
that  her  father  was  not  removable  with  his  £unily  to  Ireland,  under  8  &  9  Vict.  c.  117, 
8.  2.     Regina  v.  St,  Giles,  vii.  885. 

21.  Unemancipated  child.  An  unemancipated  child  cannot  ac<)uire  irremoTability, 
under  stat  9  &  10  Vict  c.  66,  ss.  1,  8,  by  residence  after  the  age  of  sixteen,  in  a 
parish  from  which  its  father  is  removable ;  though  the  father  had  been  irremovable, 
and  lost  his  irremovability  after  the  child  attained  the  age  of  sixteen.  Regina  y.  St, 
Ann,  xviii.  260. 

22.  Wife  of  a  marine,  A  pauper  married  a  marine  in  1846 ;  in  1848,  he  left  the 
service  and  lived  with  her  in  8. ;  in  1850,  he  entered  the  navy,  and  served  till  Not- 
ember,  1858 ;  then  lived  with  his  wife  till  January,  1854 ;  went  to  sea  in  a  merchant 
yessel  and  died  at  sea,  July,  1854.  In  October,  she  was  removed  from  S.,  where  she 
had  continued  to  live.  Held,  that  she  had  not  resided  A\e  years  in  S.  so  as  to  be  ir- 
removable under  s.  1  of  9  &  10  Vict  c.  66 ;  but  that  she  was  removable  only  afler 
twelve  months  from  her  husband's  death,  as  he  was  a  resident  of  S.,  under  a.  2,  by 
intending  to  return  thither.    Regina  v.  East  Stonehouse,  xxx.  869. 

n.   Order  of  Removal  and  for  Maintenance. 

1.  Order  of  removal — Estoppd  of,  A  prior  order  of  removal,  quashed  on  appeal 
upon  the  question  of  settlement,  is  conclusive  evidence  between  the  same  parties  that 
the  pauper  was  not  then  settled  in  the  parish  to  which  he  was  (H^ered  to  be  renx>yed, 
-whether  the  subsequent  inquiry  be  for  the  adjudication  of  the  settlement  and  main* 
tenance  of  a  lunatic  under  the  8  &  9  Vict  e.  126,  s.  58,  or  an  ordinary  case  of  removal 
of  the  pauper.    Heston  t.  iSlf.  Bride,  xviiL  265. 

2.  In  1849,  two  young  children  were  removed  to  parish  H.,  being  adjudged  to  be 
fettled  there  in  right  of  their  father's  settlement  there.    In  1854,  an  order  was  humU 
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tbat  their  mother,  a  pauper,  was  legally  settled  in  H.,  and  ordering  that  parish  to  paj 
money,  &c.  The  parish  appealed,  denying  the  father's  settlement  therein.  Held,  that 
parish  U.  was  estopped  from  disputing  the  order  on  this  ground  by  the  order  of  1849, 
unappealcd  against,  the  settlement  of  the  husband  having  been  decided  thereby,  and 
the  two  orders  being  made  between  the  same  two  parishes.  Regina  t.  Ilartington,  ffc, 
xxz.  250. 

8.  Meaning  of  ^^nckness"  ttithin  9  &  10  Vict,  c.  66,  s,  4,  Incurable  blindnefls  is 
sickness,  within  the  meaning  of  the  9  &  10  Vict  c.  66,  s.  4.  Regina  y.  BuckneUf 
xzviiL  176. 

4.  Where,  therefore,  upon  an  appeal  against  an  order  of  removal,  which  stated  that 
the  pauper  had  not  *^  become  chargeable  in  respect  of  relief  made  necessary  by  sickness 
or  accident,"  it  was  proved  that  incurable  blindness  was  the  original  and  continuing 
cause  of  the  pauper's  chargeability,  and  the  order  of  removal  omitted  to  state  that  the 
justices  making  the  same  were  satisfied  that  the  sickness  would  produce  permanent 
disability,  as  required  by  9  &  10  Vict  c.  66,  s.  4,  it  was  heldj  that  the  order  was  defec- 
tive and  bad.  One  ground  of  removal  served  with  the  said  order  on  the  appeUant*, 
stated  that  the  pauper  had  gained  a  settlement  in  the  respondent  parish  *^  by  one  of 
the  means  stated  in  his  examination,  and  that  his  settlement  by  one  of  such  means  or 
otherwise  had  been  acknowledged  by  relief  given,"  &c.  The  pauper's  examinatioa 
stated  a  settlement  by  birth  and  by  hiring  and  service,  and  also  by  relief  given  whilst 
rendent  out  of  the  respondent  parish,  to  which  last  point  the  appellants  answered 
that,  if  any  relief  had  been  given  to  the  pauper,  it  was  given  in  error,  and  under  a 
mistaken  belief  as  to  the  place  of  settlement  of  the  sud  pauper,  and  that  the  said 
pauper  had  never  acquired  a  settlement,  and  was  not  settled  in  the  appellant  parish. 
Held,  that  evidence  of  the  birth  settlement,  objected  to  by  the  appellants,  though  it 
might  not  properly  be  admissible  under  the  above  ground  of  removal,  was  admissible 
to  disprove  the  allegation  in  the  ground  of  appeal  that  the  relief  had  been  given  by 
mistake.  Qucere,  whether,  under  the  above  answer  of  the  appellants,  evidence  was 
admissible  of  a  settlement  of  the  pauper's  father  by  hiring  and  service  in  a  third  parish 
at  the  time  of  the  pauper's  birth,  in  order  to  show  that  the  relief  had  been  given  in 
error  as  to  the  pauper's  birth  settlement    lb, 

5.  Asylum  part  of  workhouses,  A  pauper  was  conveyed  to  a  licensed  lunatic  asylum 
in  parish  A,  and  afterwards  adjudged  by  justices  to  be  settled  in  parish  B ;  and  the 
latter  parish  was  ordered,  under  stat  8  &  9  Vict  c.  126,  s.  62,  to  repay  to  the  over- 
seers of  A  sums  paid  by  them  to  the  keepers  of  such  asylum  for  maintenance.  Held^ 
no  objection  to  such  order,  that  the  asylum  is  part  of  the  workhouse  of  M.,  and  that 
the  keepers  are  the  physician  and  master  of  the  workhouse,  salaried  as  such  by  the 
parish,  having  no  beneficial  interest  in  the  asylum,  and  accountable  to  the  parish  for 
whatever  they  receive  or  expend  as  such  keepers.  St,  Pancras  v.  St.  Marylebone^ 
zxii.  879. 

6.  Statement  that  pauper  teas  chargeable.  The  order  of  maintenance  recited  a  prior 
order  for  the  removal  of  the  lunatic  to  the  asylum,  and  an  order  adjudging  his  settle- 
ment to  be  in  the  appellant  parish,  and  stated  that  the  pauper,  from  the  time  of  being 
sent  to  the  asylum  to  the  time  of  making  the  order  of  maintenance,  had  been  main- 
.tained  at  the  expense  of  the  appellant  parish.  Held,  that  it  sufficiently  showed  that 
^e  pauper  was  chaigeable.    Regina  v.  Minster,  ii.  172. 

m.  Liahtlitg  for  Maintenance  and  Expenses  of  Order  of  RemovaL 

1.  Notice  of  chargeability.  Where  an  order  of  maintenance  of  a  pauper  lonatic  is 
nde,  under  the  8  &  9  Vict  c.  126,  s.  62,  upon  the  parish  in  which  he  is  adjudged  to 
\(t  settled,  no  notice  of  chargeability  is  required  to  be  sent  by  the  parish  obtaining  the 
Regina  v.  Minster,  ii  1 72. 

t»  MmtUenanee  under  a  suspended  order  ofremowd.    The  costs  of  maintenaiice  of  « 
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pauper,  while  remaining  in  a  parish  under  a  suspended  order  of  removal,  may  be 
recovered  against  the  parish  to  which  he  is  adjudged  to  belong,  by  an  order  of  two 
justices,  under  sect  84  of  stat  4  &  5  Will.  IV.  c.  76.  In  re  The  Overseen  of  Chedr 
jirave,  i.  279. 

8.  In  April,  1848,  an  order  was  made  for  removal  of  a  pauper  from  parish  B.  to 
parish  C,  and  was  suspended  the  same  day ;  and  C.  was  scn'ed  with  notice  of  the 
order  of  removal  ¥rithin  ten  days.  On  26th  August,  1846,  stat  9  &  10  Vict  c.  66, 
came  into  operation.  In  September,  1847,  execution  of  the  order  was  directed  by 
another  order  of  justices ;  and,  at  the  same  time,  they  ordered  payment,  by  C.  to  B., 
of  the  expenses  of  maintenance  from  April,  1843,  to  September,  1847 ;  and  the  pauper 
was  removed  to  C.  He  had  resided  in  B.  &ye  years  next  before  the  execution  of  the 
order.  Afterwards  C.  appealed  against  both  orders.  The  sessions  confirmed  both. 
On  cases  reserved,  the  order  of  removal  was  confirmed  on  the  ground  that  the  appeal 
was  too  late ;  but  an  order  for  payment  was  quashed,  on  the  ground  that  the  case  was 
not  within  stat  85  Gea  IIL  c.  101,  s.  2,  the  pauper  not  being  dead,  nor,  in  consequence 
of  stat  9  &  10  Vict  c.  66,  s.  1,  legally  removed.  Held^  nevertheless,  (on  motion  under 
stat  11  &  12  Vict  c.  44,  8.  5,)  tliat,  after  the  decision  of  this  court,  B.  was  entitled  to 
an  order  on  C.  for  the  same  expenses  of  maintenance,  the  settlement  having  now  been 
finally  adjudged  to  be  in  C,  so  as  to  bring  the  case  within  stat  4  &  5  WilL  IV.  c.  76, 
8.  84.    Regina  v.  Wodehouse,  ix.  425. 

4.  An  order  of  removal  was  made  and  suspended  in  1841.  In  October,  1852,  the 
pauper  l)cing  dead,  the  suspension  was  taken  ofi*,  and  an  order  for  the  costs  of  main- 
tenance during  the  whole  period  of  the  suspension,  (exceeding  20/.,)  was  made,  against 
which  there  was  no  appeaL  In  February,  1858,  an  application  was  made  for  a  distress 
warrant,  which  was  resisted  on  the  ground  that  it  had  been  recently  discovered  that 
the  pauper  had  resided  for  Ave  years  in  the  removing  parish,  and  that  the  costs  of 
maintenance,  subsequent  to  the  passing  of  the  11  &  12  Vict  c.  110,  were  chargeable 
to  the  common  fund  of  the  union,  and  not  to  the  parish  of  settlement  The  justice, 
on  this  ground,  refused  to  issue  the  warrant  Held,  that  he  was  bound  to  do  so,  as  the 
objection  should  have  been  taken  by  appeal,,  when  the  amount  of  costs  might  have 
been  reduced  by  the  sessions.    Ex  parte  Willicunif,  xviii.  815. 

5.  LiabUity  of  union.  If  an  extra-parochial  place  be  first  made  liable  to  support  its 
own  poor  and  afterwards  it  be  comprised  in  a  union,  those  paupers  who  have  always 
resided  there,  unless  they  be  irremovable  by  the  9  &  10  Vict  c.  66,  must  be  supported 
by  the  township  and  not  by  the  union.  Regina  v.  The  Overseers  of  East  Dean,  xxiT. 
140,  and  Regina  v.  Bennett,  xxiv.  148. 

6.  The  12  &  13  Vict  c.  103,  s.  5,  which  enacts  that  the  costs  of  maintenance  of  a 
lunatic  pauper,  who  if  not  a  lunatic  would  have  been  irremovable  under  the  9  &  10 
Vict  c.  66,  shall  be  borne  by  the  common  fund  of  the  union,  and  not  by  the  parish  of 
settlement,  is  confined  to  cases  where  the  lunatic  is  removed  to  the  asylum  under  an 
order  of  justices,  and  does  not  apply  when  the  removal  to  the  asylum  was  under 
the  order  of  an  ofiiciating  clergjrman  and  a  relieving  officer,  according  to  the  8  &  9 
Vict  c.  126,  s.  48,  in  which  case  the  order  for  maintenance  must  be  made  on  the 
parish  where  the  lunatic  is  adjudged  to  be  settled.  Regina  t.  St.  Leonard^  xvL 
888. 

7.  Sect  5  of  stat  12  &  18  Vict  c  108,  by  which  the  costs  and  expenses  of  removal 
and  maintenance  of  a  lunatic  pauper,  who  if  not  a  lunatic  would  have  been  exempt 
from  removal,  shall  be  borne  by  the  union  comprising  the  parish  wherein  the  pauper 
was  resident  at  the  time  of  removal,  applies  to  unions  under  Gilbert's  Act,  22  Greo.  ID. 
c.  88.    Regina  v.  Priest  Hutton,  iv.  819. 

8.  The  12  &  18  Vict  c.  103,  s.  5,  must  be  read  to  indnde  the  expenses  of  mainte- 
nance, as  well  as  those  of  obtaining  the  order  of  removal  to  the  asylum,  of  a  lunatic 
pauper,  who,  if  not  a  lunatic,  would  have  been  exempt  from  removal  by  reason 
of  the  9  &  10  Vict  c  66 ;  and  both  expenses  are  to  be  borne  by  the  union  coah 


PAUPERS.  466 

priinng  the  removing  parish.     The  Overseers  of  Snaith  v.  The  Overseers  of  Wigton^  ii. 
248. 

9.  Pauper  horn  in  Ireland  and  having  no  setdement  in  England.  The  12  &  IS  Vict 
c  103,  6.  5,  extends  to  the  maintenance  of  a  pauper  lunatic,  born  in  Ireland,  who  has 
acquired  no  settlement  in  England,  but  has  become  irremovable  by  reason  of  five 
yean  residence  in  a  parish  within  a  union  in  England ;  and  in  such  a  case  the  burthen 
of  maintaining  the  pauper  in  an  asylmn  is  cast  upon  the  common  fund  of  the  union. 
Regina  v.  Arnold,  ziv.  102. 

rV.  Of  Appeals  from  Orders. 

1.  Appeal  against  order  for  costs.  No  appeal  lies  under  sect  80  of  stat  8  &  9  Vict 
c  126,  against  an  order  of  two  justices  upon  the  treasurer  of  a  county  for  the  payment 
of  the  costs  of  the  maintenance  of  a  lunatic  pauper,  who  has  been  adjudged  chargeable 
to  the  county  under  sect  63.    Regina  v.  Wilson,  vL  209. 

2.  IVom  order  of  maintenance — Quarter  sessions.  An  appeal  against  an  order  for 
the  maintenance  of  a  lunatic  pauper  must,  under  the  8  &  9  Vict  c.  126,  s.  62,  be  made 
to  the  quarter  sessions  having  jurisdiction  in  the  place  from  which  the  lunatic  was  re- 
moved to  an  asylum.    Regina  v.  The  Justices  of  Lancashire,  xi.  372. 

8.  Jurisdiction  of  quarter  sessions — Notice.  Two  justices  in  and  for  a  county  removed 
a  pauper  from  a  township  in  the  borough  of  A  in  that  county  to  a  parish.  The  over- 
seers of  the  parish,  within  twenty-one  days  after  notice  of  the  order,  gave  notice  of 
appeal  to  the  next  quarter  sessions  for  the  county.  They  appealed  to  the  borough 
sessions  of  A,  but  did  not,  within  twenty-one  days,  give  any  Airther  notice  of  appeal ; 
and  their  appeal  was  dismissed  for  want  of  notice  of  appeal  to  the  borough  sessions. 
Held,  1.  That  no  appeal  lay  to  the  county  sessions,  though  the  order  appealed  against 
was  made  by  justices  for  the  county,  who  had,  within  the  borough,  concurrent  juris- 
diction with  the  borough  justices.  2.  That  the  notice  given  was  a  sufficient  notice  of 
i^jpeal,  within  stat  11  &  12  Vict  c.  31,  s.  9,  the  erroneous  statement  that  the  appeal 
would  be  made  to  the  county  sessions  being  merely  surplusage.  Regina  v.  The  Re^ 
corder  of  Liverpool,  ix.  335. 

4.  Notice  of  abandonment.  After  a  notice  of  abandonment  of  an  order  appealed 
against,  under  11  &  12  Vict  c.  31,  s.  8,  has  been  served,  the  quarter  sessions  have  no 
jorisdiction  to  enter  upon  an  appeal    Regina  v.  Sit.  MichaeVs,  Pembroke,  viii.  311. 

6.  Notice  of  chargeahUity.  Where  an  order  of  removal  has  been  duly  served,  but 
no  notice  of  chargeability  or  grounds  of  removal  have  been  sent  to  the  appellant  parish, 
the  want  of  service  of  these  latter  documents  does  not  deprive  the  quarter  sessions  of 
jurisdiction  to  hear  an  appeal  against  the  order  of  removal ;  but  the  omission  to  serve 
them  may  be  made  the  matter  of  a  ground  of  appeal.  Regina  v.  The  Recorder  of 
Shrewshury,  xvi.  348. 

6.  An  appeal  does  not  lie  against  an  order  of  removal,  until  service  of  a  notice  of 
chargeability  and  statement  of  grounds  of  removal,  and  the  non-service  of  such  notice 
and  statement  is  no  ground  of  appeal  against  the  order.  Regina  v.  The  Recorder  of 
Shrewsbury^  xvL  394. 

,  7.  Appeal  from  order  of  removal,  notice  of.  Notices  of  appeal  from  an  order  of 
removal  must  be  supposed  to  be  given  at  the  time  when,  according  to  the  regular  and 
usual  course  of  post,  it  ought  to  reach  the  respondents.  Regina  v.  Slawstone,  xi. 
851. 

8.  Time  of  notice  of  appeal  against  order  for  maintenance.  In  the  case  of  an  appeal 
against  an  order  for  the  maintenance  of  a  lunatic,  notice  of  appeal  must  be  given  within 
twenty-one  days  after  service  of  thii  notice  of  chargeability  or  of  the  particulars  of  set- 
tlament,  and  if  no  such  notice  or  particulars  have  been  served,  then  within  twenty-one 
digPB  after  service  of  the  order  of  maintenance,    Regina  y.  The  Justices  of  Derbyshirtf 
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Y.  PooT'Law  Boards  Guardians,  S^c, 

1.  Tenure  of  office  of  chaplain — New  regulaiions  of  poor4aw  hoard.  A  person  ap- 
pointed as  cbapLiin  of  a  workhouse  for  one  year,  whose  term  of  office  had  not  expired 
when  new  regulations  for  the  workhouse  were  prescribed  by  the  poor-law  board,  was 
held  not  to  be  entitled  to  hold  his  office  after  the  expiration  of  the  year,  under  the  68th 
article,  which  provided  that  all  persons  then  holding  office  should  continue  to  discharge 
its  duties,  in  the  same  manner  as  persons  appointed  under  the  new  regulations,  and  the 
8Sd  article,  which  provided  that  all  officers  appointed  under  the  new  regulations  should 
hold  their  offices  till  death,  insanity,  resignation,  or  removal.  Regina  v.  The  Gov- 
emor%  Sfc,  of  St.  James,  x.  354. 

2.  Power  of  auditor  appointed  by.  The  directors  of  the  poor  of  a  parish  being 
authorized  by  act  to  appoint  officers,  and  the  auditor  appointed  by  the  board  disallow- 
ing a  bill  of  costs  paid  by  the  directors  to  their'clerk,  upon  application  to  a  justice  to 
enforce  payment  by  the  directors,  it  was  held,  that  the  auditor  had  power,  under  sect  47 
of  Stat  4  &  5  Will.  IV.  c.  76,  and  sect  82  of  stat  7  &  8  Vict  c.  101,  to  order  the  dis- 
allowance ;  and  that  his  order  must  stand  until  reversed  on  appeal,  under  sect  85  or 
sect  86  of  Stat  7  &  8  Vict  c.  101.    Regina  v.  Tyrwhitt,  xx.  64. 

8.  Stat  4  &  5  Will.  IV.  c.  76,  gives  the  poor-law  board  exclusive  power  with  regard 
to  those  officers  whom  they  direct  the  parish  officers,  or  board  of  gua^ians,  to  appoint 
Regina  v.  The  Poor-law  CommissionerSj  vi.  189,  205. 

4.  Under  the  5  &  6  Will.  IV.  c.  69,  the  poor-law  guardians  may  pay  the  expenses 
&r  the  investigation  of  title  in  case  of  the  reinvestment  of  any  money  which  comes  into 
their  hands  in  the  performance  of  their  duties.  In  the  matter  of  Lady  Byron's  Settle- 
mentf  xxxi.  599. 

5.  By  5  &  6  Vict  c.  57,  if  a  question  arises  as  to  the  right  to  act  as  an  elective  guar- 
dian, the  poor-law  board  may  issue  such  order  therein  as  they  may  deem  reqiusite. 
Held,  that  the  court  of  queen's  bench  had  jurisdiction  to  review  the  order  where  the 
board  had  made  a  mistake  in  point  of  law ;  but  that  they  would  not  grant  a  certiorari 
unless  there  was  a  reasonable  ground  for  unpcaching  the  order.  Regina  v.  The  Poor- 
law  Commissioners,  xxix.  160. 

6.  Nomination  papers.  By  the  general  order  of  the  poor-law  board  the  nomination 
papers  of  guardians  shall  be  sent  to  the  clerk  of  the  guardians  afler  the  14th  and  on  or 
before  the  26th  March ;  and  by  art  6,  when  the  day  for  the  performance  of  any  act 
relating  to  the  election  of  guardian  shall  be  a  Sunday,  "  such  act  shall  be  performed 
on  the  day  following."  Held,  that  the  delivery  of  a  nomination  paper  to  the  clerk  on 
the  26th  March,  being  Sunday,  might  be  treated  as  a  delivexy  on  the  Monday  follow- 
ing, and  was  good.    lb. 

YL  JHftsceBaneouB  Oases. 

1.  Form  of  certificate — Liability  of  keeper  of  asylum — Jurisdiction  of  justices.  The 
certificate  upon  which  a  pauper  lunatic  was  removed  to  an  asylum  under  the  8  &  9 
Vict  c.  126,  s.  48,  purported  to  be,  and  was  in  fact,  given  by  a  surgeon,  but  it  did  not 
follow  the  form  in  schedule  £.,  No.  1,  to  that  act,  in  stating  that  he  was  a  member  of 
the  college  of  surgeons,  &c.,  or  in  giving  his  place  of  abode.  Held,  that  although  the 
keeper  of  the  asylum  might  be  guilty  of  a  misdemeanor,  under  sect  51,  for  receiving 
the  lunatic  without  a  certificate  in  the  prescribed  form,  yet  the  confinement  did  not 
thereby  become  unlawful,  and  the  lunatic  being  de  facto  confined  in  the  asylum,  the 
jurisdiction  of  justices  to  adjudge  the  settlement  under  sect  88,  and  to  make  an  order 
for  costs  under  sect  62,  attached.    Regina  v.  Minifer,  ii.  1 72. 

2.  Union  of  parishes  for  the  maintenance  of  the  poor.  In  the  district  of  M.  St.  M. 
and  M.  St  T.  there  had  always  been  one  rate  for  miuntaining  the  poor  and  repairing 
the  roads,  one  set  of  overseers  and  surveyors  of  the  highways,  and  one  constable ;  but 
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tliere  was  evidence  that  there  had  formerly  been  two  churches  and  two  rectories,  and 
that  for  some  ecclesiastical  purposes  the  district  had  been  treated  as  two  parishes. 
Hdd^  that  as  the  evidence  showed  that  the  district  was  a  reputed  parish  at  the  time 
of  the  passing  of  stat  43  £Iiz.  c.  2,  it  was  to  be  treated  as  one  parishi  as  respects  the 
maintenance  of  the  poor.    Regina  v.  Sharpleify  zxvi.  206. 

8.  As  to  the  validity  of  an  order  of  poor-law  commissioners  directing  a  union  of  par- 
ishes and  townships  for  the  administration  of  the  poor  laws,  and  of  the  acts  of  guardians 
under  it,  see  Newbould  v.  Coltman,  iii.  455. 

4.  Promise  by  pauper  to  pay  attorney's  costs.  A  promise  by  a  pauper,  while  the 
pauper's  order  is  in  force,  to  pay  his  attorney  hb  costs  at  some  future  time  is  a  nudum 
factum.    Holmes  v.  Penney ^  xxiv.  540. 

PAWNBROKER. 

A  pawnbroker  who  fills  up  the  ticket  which  he  gives  to  the  person  pawning,  accord- 
ing to  the  information  received  fh>m  him  either  at  the  time  of  the  article  being 
pawned,  or  on  previous  occasions,  complies  with  the  provisions  of  the  89  &  40  Geo.  III. 
c.  99,  8.  6^  unless  he  knows  such  information  to  be  false.  Attenbarough  v.  London^ 
zz.  479. 

PAYMENT. 

1.  Payment  after  action  brought — Set-off.  Where  the  plaintiff  at  the  trial  proved  a 
debt  of  11/.  18^.  l(f.,  and  the  defendant  established  a  defence  under  one  plea  as  to 
18f .,  under  a  set-off  as  to  11.  8^.,  and  also  a  payment  of  4/.  afler  the  commencement  of 
the  suit,  thua  answering  the  whole  of  the  plaintiff's  demand,  it  was  hehi^  that  the 
payment  having  been  made  afler  the  commencement  of  the  suit,  the  plaintiff  wa9 
entitled  to  a  verdict,  with  nominal  damages,  on  the  plea  of  set-off  Spradbery  y.  Gil- 
2am,  iv.  464. 

2.  Of  a  smaller  sum  on  account  of  a  larger  sum — Statute  of  Limitations.  A  pay- 
ment of  a  smaller  sum  on  account  of  a  lai^r  takes  the  case  out  of  the  Statute  of 
Limitations  as  to  all  sums  not  barred  at  the  time  of  payment ;  but  it  does  not  revive  a 
debt  then  barred,  if  it  can  be  attributed  to  any  sum  against  which  the  statute  has  not 
run.    Nash  v.  Hodgson^  xxxi.  555. 

8.  Of  debt  and  costs — Stay  of  proceedings.  The  defendant  had  given  bills  of  ex- 
change, and  deposited  with  the  plaintiffs  as  collateral  security  some  nine  warrants, 
with  authority  to  the  plaintiffs  to  sell  the  nine.  The  plidntiff  served  on  the  defend- 
ant a  writ  of  summons  indorsed  for  a  certiun  sum,  being  the  amount  of  the  bills  with 
interest  and  costs.  Subsequently,  the  plaintiffs  sold  the  nine  and  then  delivered  to 
the  defendant  a  declaration  in  which  a  smaller  sum  was  claimed,  the  amount  received 
for  the  nine  having  been  deducted.  The  defendant,  contending  that  the  sale 
>  was  fraudulent,  applied  for  a  stay  of  proceedings  on  payment  of  the  amount  indorsed  on 
the  writ,  but  it  was  held  that  the  plaintiff  was  not  bound  to  accept  more  than  the 
amount  demanded  in  the  declaration,  and  that  the  defendant  would  not  be  prejudiced 
by  the  payment  of  such  smaller  smn.    Arnold  v.  Goodered,  viii.  832. 

4.  Prepayment.  On  a  settiement  of  accounts  between  the  plaintiff  and  the  defend- 
ant,  the  latter  overpaid  the  plaintiff  1/.  lis.  5d.  which  they  then  agreed  should  go  in 
cBscharge  of  the  plaintiff's  ensuing  account  The  plaintiff  having  afterwards  done 
work  for  the  defendant,  sued  him  in  debt  on  the  common  counts  for  the  amount 
Heid,  that  the  defendant  had  a  good  defence  as  to  1/.  lis.  6d.,  under  the  general  issue. 
Smith  T.  Winter,  x.  506. 

5.  Payment  to  creditor  by  mistake.  If  a  man  has  two  creditors  and  intending  to  pay 
one,  he  by  mistake  pays  the  other,  he  cannot  recover  the  money  back.  Per  Pollock, 
C.  B.    Piatt  Y.  Bramage,  xxviii.  521. 

6.  Breach  of  contract  to  perform  award — Substituted  agreement.    Declaration  thai 
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by  an  award,  on  subm^on  to  arbitration  under  seal^tbe  defendant  was  ordered  to  paj 
the  plaintiff  a  certain  sum  by  instalments  and  alleging  a  breach  of  the  order.  Flea 
that  after  a  breach  of  the  award  by  non-payment  of  the  first  instalment,  it  was  agreed 
between  the  parties  that  the  plaintiff  should  accept  in  full  satisfaction  of  the  award, 
breach,  &c.,  a  certain  other  sum  specified,  payable  in  instalments  on  days  specified  in 
the  agreement  One  of  the  instalments  was  not  paid  until  afler  the  time  specified, 
when  the  plaintiff  refused  to  receive  it  except  on  account  of  the  sum  due  under  the 
award,  assigning  as  his  reason,  not  that  the  payment  was  made  on  the  wrong  day,  but 
that  the  defendant  would  not  sign  a  letter  which  the  plaintiff  had  no  right  to  require. 
The  last  instaknent  was  duly  paid  on  the  day  specified.  The  jury  found  that  the  plea 
was  proved.  Held^  that  the  non-payment  of  the  first  instalment  due  under  the  award 
was  a  breach  of  the  whole  contract  to  perform  the  award,  and  that  the  plea  was,  there- 
fore, a  good  answer  to  the  action  by  way  of  accord  and  satisfaction,  the  agreement 
being  for  payment  of  a  smaller  sum  at  an  earlier  day ;  and  that  the  payment  of  the 
third  instalment,  having  been  accepted  by  the  pliuntiff  as  payment  at  the  time  agreed 
upon,  was  a  performance  of  the  agreen^ent    Smith  v.  Trotosdale,  xxii.  3G0. 

7.  Acceptance  of  credits  by  common  agent,  A  sent  an  order  for  coffee  to  B,  stating 
that  "  for  the  costs  of  said  order,  he  had  opened  a  credit  with  C  in  favor  of  B.**  B 
sent  the  coffee,  and  drew  at  sixty  days'  sight  on  C,  who  was  and  had  for  some  time 
been  the  common  agent  of  both  A  and  B.  On  receipt  of  the  bill,  C  marked  it  as 
accepted,  and  afterwards  accepted  it  formally  and  entered  the  amount  in  his  books  to 
the  credit  of  B  with  interest,  as  from  the  date  of  receipt,  and  at  the  same  time  debited 
A  with  the  same  amount,  as  from  the  same  date.  C  stopped  payment  before  the  bill 
became  due,  and  it  was  protested  for  non-payment.  At  no  time  were  C's  assctH  suf- 
ficient to  cover  his  liabilities  for  A  on  the  bill  and  other  accounts,  and  B  was  a  creditor 
of  C  when  he  stopped  payment.  B  sued  A  for  the  price  of  the  coffee.  Held,  that  tho 
circumstances  did  not  import  that  B  had  accepted  the  credit  as  an  inunediate  payment, 
and  had  taken  the  risk  of  C's  insolvency,  for  that  C  had  no  right  to  enter  it  as  a 
present  payment  without  B's  consent ;  and  that,  therefore,  B  was  entitled  to  recover 
from  A  the  price  of  the  coffee.    Maxwell  v.  Deare,  xxvi.  56. 

8.  Payment  by  bill  of  exchange.  To  an  action  of  debt,  the  defendant  pleaded,  that 
after  the  accruing  of  the  debt,  and  before  suit,  the  plaintiff  drew  a  bill  on  one  A  B, 
who  accepted  the  bill,  and  delivered  it  to  the  plaintiff  for  and  on  account  of  the  said 
debt,  and  that  the  plaintiff  received  it  from  A  B,  on  such  account ;  that  the  plaintiff, 
before  suit,  indorsed  the  bill  to  C  D,  who  yraa  still  the  holder  and  entitled  to  sue  A  B 
thereon.    Held,  a  payment  of  the  debt    Behhaw  v.  Bush,  xiv.  269. 

9.  Joint  and  several  payment — Promissory  note.  An  agreement  between  the  payee 
and  one  of  several  makers  of  a  joint  and  several  promissory  note,  that  the  payee  shall 
take  another  note  in  satisfaction  of  the  first,  with  payment  of  the  note  taken  by  the 
payee  on  such  understanding,  amounts  to  payment  by  the  other  makers  of  the  joint  and 
several  note.     Thome  v.  Smith,  iL  301. 

10.  Payment  by  master  of  ship  by  bill — Broker,  A  broker  having  received  money 
for  the  shippago  of  goods  on  account  of  the  owners  of  the  ship,  offered  to  pay  it  to 
the  captain,  who  was  also  managing  owner,  by  a  check.  This  the  captain  declined, 
preferring  that  tho  broker  should  open  a  credit  for  him  at  a  bank  in  N.  B.  in  favor  of 
A,  which  the  broker  did.  The  bank  accordingly  paid  A  250/.,  for  which  A  gave  a 
bill  drawn  by  him  in  favor  of  the  bank  upon  the  broker,  who  accepted  and  paid  it 
when  due ;  Held,  that  this  was  a  good  payment  of  250/.  by  the  broker,  and  binding 
the  co-owners.    Anderson  v.  HiUieSy  x.  495. 

11.  Voluntary  payment.  Where  money  is  paid  under  an  tDegal  demand,  colore 
oj/kiij  the  payment  is  not  voluntary.    Stede  v.  WiUiams,  xz.  319. 

12.  Payment  of  wager  deposits  by  administratrix.  Deposits  on  bets  were  made  with 
the  testator.  His  widow,  who  was  administratrix,  paid  the  deposits  as  well  on  those 
bell  which  had  been  decided  before  the  testator^  death  as  those  which  had  not  Hdd^ 
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that  the  payments  of  the  bets  decided  in  tLe  testator's  lifetime  were  yohmtary,  and 
could  not  be  charged  against  the  general  estate ;  but  as  to  those  not  decided  in  his 
lifetime  the  case  was  otherwise,  the  moneys  having  been  deposited  on  an  illegal  con- 
tract which  she  had  a  right  to  determine,  and  had  determined  by  payment  of  the 
deposits^  and  that,  therefore,  she  could  charge  the  estate  in  respect  of  such  payments. 
Manning  ▼.  Pureell,  xxxi.  452. 

IS.  Paifment  to  a  clerk  on  forged  check.  A,  in  Scotland,  being  indebted  in  460^  to 
B,  in  England,  paid  460^  into  a  Scotch  bank,  in  return  for  a  letter  of  credit  on  an 
English  bank  in  this  form :  "  Please  honor  the  drafts  of  B  to  the  extent  of  460/., 
which  charge  to  the  bank."  A  inclosed  this 'letter  of  credit  in  a  letter  to  B,  which 
arrived  at  B*8  ofEce  in  B's  absence.  The  only  clerk  in  the  office,  but  who  had  no 
authority  to  manage  B's  money  transactions,  opened  the  letter,  took  the  letter  of 
credit  to  the  English  bank,  forged  a  check  in  B's  name  for  the  amount,  received  pay- 
ment, and  absconded.  On  B*s  return  he  drew  on  the  English  bank  fbr  the  460/. ; 
but  his  draft  was  dishonored,  and  the  bank  refused  payment  to  him.  B  then,  along 
with  A,  sued  the  Scotch  bank  in  Scotland  for  repayment  of  the  460/.  Heid^ 
that  there  was  no  claim  against  the  English  bank,  but  that  the  Scotch  bank  was  liable, 
miless  it  could  show,  either  that  the  English  bank  actuall||paid  B's  draft  when  called 
on  to  do  so,  or  that  the  English  bank  did  something  which,  as  between  the  English 
hank  and  B,  the  English  bank  was  entitled  to  treat  as  equivalent  to  payment  Orr  ▼• 
The  Union  Bank  of  Scotland,  xxix.  1. 

14.  Appropriation  of  payments.  As  to  the  appropriation  of  payments  by  a  creditor, 
where  the  debtor  makes  a  payment  generally,  see  observations  by  Knight  Bruce,  L.  J. 
Nash  V.  Hodgson^  xxxi.  555. 

15.  As  to  the  sufficiency  of  an  allegation  of  payment  in  an  action  between  a  principal 
and  &ctor,  see  Morgan  v.  Couchman,  xxiv.  821. 

16.  Evidence  of  payment — Set-off,  A,  being  indebted  to  B  in  25/.  on  an  over-due 
hill,  gave  B  91,  and  a  fresh  bill  for  the  balance  of  the  25/.  and  interest  on  renewal,  and 
asked  B  to  take  the  money  and  the  new  bill  in  lieu  of  the  old  one.  B  refused  to  do 
so,  and  returned  the  fresh  Inll  to  A,  but  kept  the  9/.,  though  A  demanded  it  back. 
Held,  per  Pollock,  C.  B.,  and  Piatt,  B.,  that  this  was  evidence  to  support  a  plea  of 
payment  of  9/. ;  per  Parke,  B.,  and  Martin,  B.,  that  it  proved  a  set-off  only,  and  not  a 
payment,  for  that  payment  post  diem  requires  the  assent  of  both  parties,  and  this  pay- 
ment was  clogged  with  a  condition  which  B  refused  to  comply  with,  lliomas  v.  Cross, 
xii.  570. 

17.  For  other  cases  as  to  evidence  under  a  plea  of  payment,  see  Jones  v.  Gretton, 
XX.  472 ;  Elsom  v.  Denny,  xxv.  423. 

PAYMENT  INTO  AND  OUT  OF  COURT. 

1.  Payment  into  county  court  in  detinue,  Semlle,  that  money  may  be  paid  into  court 
in  detinue  in  the  county  court,  under  the  9  &  10  Vict  c.  95,  s.  82.  Taylor  v.  Addy- 
man,  xvi.  454. 

2.  The  44th  section  of  1 5  &  16  Vict.  c.  86,  does  not  apply  to  paying  money  out  of 
court    Rawlins  v.  M*Mahon,  xix.  121. 

8.  Investment  of  money  paid  into  court,  A  railway  company  Uxk  some  settled 
land,  and  paid  the  purchase-money  into  court  An  order  was  made  with  reference  to 
the  investment  of  tiie  money  in  other  land  to  the  same  uses.  MethereU,  ex  parte,  viL 
189. 

4.  Money  pud  into  court  by  a  railway  company  for  land  taken  under  the  Lands 
Clauses  Act,  from  a  person  who  was  in  a  state  of  mental  imbecility,  and  who  continued 
in  that  state  until  Ins  death,  but  was  not  the  subject  of  a  commisdon  of  lunacy, 
ordered  afler  his  death  not  to  be  reinvested  in,  or  considered  as  land,  but  to  be  paid 
to  his  executors.    Flamank^  ex  parte,  iiL  248. 

5.  Where  freehold  and  copyhold  hereditaments  are  taken  by  a  xailway  compaiiy^ 
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the  money  paid  into  court  cannot  be  reinvested  in  leasehold  propert^r.    Ex  parte 
Macaulay,  xxvii.  341. 

6.  Money  paid  into  court  by  the  Liverpool  Dock  Trustees,  in  respect  of  leaseholds 
for  years,  taken  by  them  under  the  powers  of  their  act  of  parliament,  ordered  to  be 
reinvested  in  the  purchase  of  copyholds  of  inheritance.    In  re  Coyte's  Estate,  iii.  224. 

7.  On  petition  for  reinvestment  of  purchase-money  paid  into  court,  and  arising 
from  settled  lands  bought  under  legislative  powers,  the  court,  in  the  first  instance, 
only  approves  of  the  propriety  of  the  proposed  investment,  and  reserves  the  directions 
as  to  the  completion  of  the  purchase  until  the  certificate  of  a  conveyancing  counsel 
is  obtained  approving  of  the  title.    In  re  Martin*s  Estate,  xvii.  54. 

8.  Right  of  tenant  for  life  to  the  dividends  on  money  invested.  Where  the  real 
estate  of  a  testator  was  subject  to  a  lease,  the  lessees  paying  only  a  small  rent  in 
consideration  that  they  would  expend  600Z.  on  the  estate  in  a  given  niunber  of  years, 
and  the  testator  bequeathed  the  said  estate  subject  to  said  lease  to  A  for  life  with 
remainder  to  B,  and  the  interest  of  A  and  B  was  bought  up  by  a  railway  company, 
and  the  money  invested,  it  was  held,  that  the  tenant  for  life  was  entitled  to  all  of  the 
dividends  of  Uie  purchase-money.    In  re  Stewards  Estate,  xxi.  805. 

9.  Money  deposited  in  lie^of  haU,  and  paid  into  court,  A  party  arrested  on  mesne 
process  in  an  action  of  debt;  deposited  with  the  sheriff  the  amount  claimed,  with  10/. 
for  costs,  in  lieu  of  bail,  and  the  sheriff  paid  the  amount  into  court  The  defendant 
afterwards  perfected  bail,  but  not  in  due  time.  Held,  that  the  defendant  was  entitled 
to  have  the  money  paid  out  to  him,  Hbm  plaintiff  having  no  right  to  elect  whether  he 
would  take  the  security  of  the  bail  or  of  the  money.    Brook  v.  Brook,  xvi.  177. 

10.  Bail,  Where  a  defendant  is  arrested  under  1  &  2  Vict  c.  110,  and  released  on 
depositing  with  the  sheriff  the  amount  indorsed  upon  the  writ  with  10/.  for  costs, 
which  sums  are  afterwards  paid  into  court,  the  plaintiff  is  entitled  to  have  the  money 
paid  out  of  court  to  him  (subject  to  taxation)  if  the  defendant  neglects  to  pay  an 
additional  10/.  into  court  pursuant  to  7  &  8  Greo.  lY.  c.  71,  s.  2.  Nyssen  v.  Ruysenaers, 
I  439. 

11.  Money  paid  into  court  by  third  party  in  lieu  of  bail — Absence  of  defendant. 
Where  money  has  been  paid  into  court  by  a  third  party  in  lieu  of  bail,  the  court  will, 
upon  bail  being  put  in  and  perfected,  pay  it  out  to  him,  if  the  attorney  who  gave 
instructions  for  the  application  swears  that  he  is  the  attorney  of  the  defendant  and 
acts  for  him,  though  the  defendant  himself  be  abroad.  Alcenius  v.  Nygren,  xxv. 
222. 

12.  Application  that  payment  out  of  court  of  a  sum  of  39/.  might  be  made  on  a 
York  probate  refused.  [The  practice  has  since  been  modified.  Vide  the  cases  in 
the  note.]     Cope  v.  Cope,  xi.  340. 

13.  Effect  of  jpayment  into  court  in  cases  of  tort.  Payment  into  court  in  tort  has 
the  same  effect  as  payment  into  court  in  actions  of  indebitatus  assumpsit,  namely,  that 
of  admitting  a  cause  of  action,  with  damages,  amounting  to  the  sum  paid  into  court 
Story  V.  Finnis,  iii.  548. 

14.  Where  declaration  in  tort  is  unspecijic.  Where  a  declaration  in  tort  is  general 
and  unspecific,  the  payment  of  money  into  court  admits  a  cause  of  action,  but  not 
the  cause  of  action  sued  for.  If  the  declaration  is  specific,  so  that  nothing  can  be 
due  to  the  plaintiff  from  the  defendant,  unless  the  defendant  admits  the  particular 
claim  made  by  the  declaration,  payment  of  money  into  court  admits  the  cause  of 
action  sued  for,  and  so  stated  in  the  declaration.  The  declaration  stated  a  contract 
by  the  defendants  to  carry  the  plaintiff  from  N.  to  E.,  and  a  negligent  bi:each  of  duty 
in  the  performance  of  that  contract,  and  damage  to  the  plaintiff.  Flea,  payment  of 
25/.  into  court  Beplication,  damages  ultra.  Held,  that  the  payment  into  court 
admitted  the  contract  and  the  breach  of  duty ;  and  that  as  the  damages  were  sin^e, 
and  dependent  solely  on  the  breach  of  duty  admitted,  the  plaintiff  was  not  bound  to 
prove  negligence,  in  order  to  entitle  him  to  recover  more  than  25/.    (See  note  to 
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case.)    Perren  v.  The  Monmouthshire  Railway  Co,  xx.  258.    See  also  Schreger  r. 
Garden,  x.  513. 

15.  Payment  out  of  court  under  power  of  attorney.  Where  money  is  asked  to  be 
paid  out  of  court  to  an  attorney,  under  a  power  of  attorney  from  the  party  entitled 
to  the  money,  his  signature  is  not  sufficiently  attested  by  the  certificate  of  a  notary 
public  under  hand  and  seal,  and  the  official  seal  of  the  mayor  of  the  foreign  city  where 
he  resides,  but  the  same  must  be  proved  by  affidavit    Salvidge  v.  Tutton,  xix.  5 GO. 

16.  Pay7nent  out  of  court  to  solicitor  of  party.  The  rule  of  the  court  is,  not  to 
order  pa}inent  of  money  to  the  solicitor  of  the  party  where  it  exceeds  10/. ;  and  this 
rule  will  not  be  deviated  from,  except  in  very  special  circumstances.  Middleton  v. 
Younger,  xxL  65. 

1 7.  Payment  to  solicitor  of  in/ant.  The  whole  of  a  small  legacy  and  its  accumu- 
ladons,  were  paid  out  of  court  to  the  solicitor  of  an  infant  who  had  no  other  property, 
upon  his  undertaking  to  apply  it  in  discharging  a  sum  claimed  for  past  maintenance, 
and  for  a  prospective  outfit,  and,  aflcr  deducting  the  costs,  to  pay  any  remaining 
balance  to  the  infant  at  majority.    In  re  Welch,  xxiii.  334. 

18.  Application^  in  forma  pauperis.  Party  entitled  to  a  life  interest  in  a  fund  paid 
into  court  under  the  Trustee  Indemnity  Act  is  aUowed  to  apply  for  the  payment  of 
the  dividends  to  him  in  forma  pauperis.    In  re  Money,  i,  188. 

19.  Who  may  petition  for  payment — What  is  payment  out  of  court — Costs,  Where 
an  estate  is  directed  to  be  sold,  and  the  proceeds  to  be  distributed,  the  persons  entitled 
to  receive  the  proceeds  may  petition  for  the  payment  out  of  money  paid  into  court, 
under  the  Lands  Clauses  Consolidation  Act,  as  purchase-money  for  part  of  the  estate. 
A  transfer  from  one  account  in  court  to  another,  is  payment  out  of  court,  within  the 
meaning  of  the  act  Where  one  of  several  persons  entitled  petitions  under  the  act, 
and  serves  the  other  persons,  it  is  not  of  course  that  the  company  should  pay  the  costs 
of  such  respondents.    Melting  v.  Bird,  xvii.  130. 

20.  Shares — Requisites  of  petition.  Where  a  sum  of  money,  distributable  in  shares, 
has  been  paid  into  court,  on  any  application  for  payment  out  of  *some  of  the  shares, 
the  petitioner  should  ask  that  the  other  shares  may  be  carried  to  separate  accounts. 
In  re  Hawkers  Trust,  xxiii.  70. 

21.  Payment  only  on  petition.  The  court  will  not  make  an  order  for  payment  of 
money  out  of  court,  except  upon  petition,  however  small  the  sum  may  be.  The  Blind 
School  V.  Goren,  ix.  101. 

22.  Service  of  petition.  Lands  had  been  settled  on  A  for  life,  with  remainders  over. 
A  railway  company  took  part  of  the  lands  and  the  money  was  paid  into  court.  An 
eligible  property  being  found  for  the  reinvestment  of  part  of  the  money,  the  tenant 
for  life  petitioned  for  the  payment  of  so  much  out  of  court  for  that  purpose.  Held, 
that  the  petition  need  not  be  served  on  the  parties  entitled  in  remainder,  but  the 
order  could  be  made  on  the  petition  of  the  tenant  for  life  alone.  Ex  parte  Staples, 
ix.  186. 

23.  Service  of  petition  on  committee  of  lunatic's  estate.  Although  the  committee  of  a 
lunatic's  estate  has  duly  passed  his  accounts  and  paid  the  amount  certified  to  be  due 
into  court,  and  had  his  security  discharged  under  the  new  orders  in  lunacy,  yet  a 
petition  for  payment  out  of  court  of  the  lunatic's  estate  to  his  executors,  must  be 
served  upon  the  committee.    In  re  Wylde,  xxiii.  103. 

24.  Amendment  of  petition.  A  petition,  praying  the  payment  out  of  court,  under 
the  Trustee  Relief  Act,  of  a  small  sum  to  the  petitioners,  in  certain  shares,  to  which 
they  were  held  not  entitled  on  the  true  construction  of  a  will,  was  allowed  to  be 
amended  by  the  addition  of  a  prayer  for  a  declaration  of  the  rights  of  all  parties, 
and  payment  accordingly ;  and,  subject  to  such  amendment,  an  order  was  made  con- 
tttning  such  a  declaration,  and  for  payment  in  conformity  therewith.  Costs  of  all 
parties  out  of  the  fund.    In  re  Walker's  Trusts,  xvii.  61. 

25.  Paymenjt  for  ezpense$  of  incloswre.    Under  an  inclosure  act,  some  lands  were 
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allotted  to  a  rector,  who  had  a  power  of  selling  to  pay  the  expenses.  Under  a  railiray 
act,  compensation  was  made  in  respect  of  other  lands  of  the  rectory  and  paid  into 
court  The  court  sanctioned  the  application  of  the  money  in  court  to  the  payment 
of  the  expenses  of  the  inclosure.    Lockwood^  ex  parte^  vii.  280. 

26.  Lands  having  been  taken  for  the  purposes  of  a  railway  company,  and  the  money 
paid  into  court,  and  other  lands  being  approved  of,  to  be  purchased  therewith,  and  to 
be  settled  to  the  like  uses  as  the  former  lands,  it  was  lield^  that  only  one  application  to 
the  court  would  be  necessary  for  carrying  this  purpose  into  effect ;  and  that  the  draft 
conveyance,  approved  by  the  conveyancing  counsel,  being  engrossed,  with  a  blank  for 
the  date,  and  oUier  particulars  of  the  order,  the  court  would  make  one  order  directing 
the  blank  to  be  filled  up,  and  the  contract  to  be  completed.  In  re  Caddick^s  Estate, 
xvii.  82. 

27.  EestorcUion  of  funds  taken  out  of  court  by  mistake.  If  the  plaintiff  takes  out  of 
court  the  money  which  has  been  paid  in  by  the  defendant,  under  the  mistaken  idea 
that  he  may  still  proceed  to  recover  the  remainder,  the  judge  may  relieve  him  and 
allow  him  to  resto|p  the  money  (and  amend)  on  indenmifying  the  defendant.  Emery 
v.  Webster,  xxiv.  415. 

28.  Order  to  pay  into  court  and  produce  documents.  In  a  claim  the  defendant  wtf 
ordered  to  pay  into  court  a  sum  of  money  admitted  by  him,  upon  affidavit,  to  be  due, 
and  also  to  produce  a  document  admitted  to  be  in  his  possession.  Jefferies  r.  Biggs, 
yiL  152. 

29.  Tenant  for  life  of  a  fund  in  court  transported  and  not  heard  from.  A  tenant  for 
life  of  a  fund  in  court  was  transported  in  1838,  and  had  not  since  been  heard  of.  Upon 
an  application  made  in  1852  by  the  remiunder-men  for  payment,  the  court  would  only 
direct  payment  of  the  dividends  to  them,  and  required  an  undertaking  to  replace  the 
amount  out  of  the  capital,  if  the  tenant  for  life  should  be  still  alive.  Jn  re  MUeham's 
Trust,  xxi.  550. 

SO.  Several  persons  were  entitled  successively  to  life  estates  in  real  property  limited 
in  strict  settlement :'  they  became  bankrupt,  and  their  assignees  cut  down  timber  left 
for  ornament  and  shelter.  Upon  a  bill  filed  on  behalf  of  H.  L.,  the  then  first  tenant 
in  tail  in  existence,  who  was  an  infant,  the  assignees  were  ordered  to  bring  the  money 
into  court  H.  L.  attained  twenty-one,  and  being  still  entitled  to  the  first  estate  of 
inheritance,  he  presented  a  petition  for  pajrment  to, him  of  the  fund  and  the  accumu- 
lations ;  which  were  ordered  to  be  transferred  to  him.  Lushington  v.  Boldero,  viiL 
265. 

81.  Fart  of  the  principal  in  court,  to  which  infants  were  entitled,  was  advanced 
towards  enabling  the  infants  to  emigrate  with  their  guardian.  In  re  Clarke,  xviL 
599. 

82.  An  order  may  be  made  for  payment  of  money  into  court,  although  some  of  the 
persons  interested  in  the  money  are  not  before  the  court.     Wilton  v.  Hill,  xxi.  602. 

33.  Trustees*  Relief  Act — Adverse  claims  to  money  paid  into  court.  Money  was  |>aid- 
into  court  by  the  trustees  of  a  marriage  settlement,  under  10  &  11  Vict.  c.  96.  Hdd, 
that  it  could  not  be  paid  out  upon  the  petition  of  a  party  claiming  by  a  title  adverse 
to  the  settlement ;  but  that  a  bill  must  be  filed  to  determine  the  rights  of  the  claim- 
ants.   In  re  Fozard's  Trust,  xxxi.  343. 

34.  Payment  upon  production  of  probate  copy  of  will.  The  dividends  of  a  small 
swn.of  stock,  arising  from  the  purchase-money  of  real  estate  taken  by  a  railway 
company,  were  ordered  to  be  paid  to  a  party  claiming  under  a  irill,  upon  production 
of  the  probate  copy,  with  an  affidavit  that  it  had  been  examined  and  was  correct  In 
re  Lowndes's  Trust,  vL  60. 

35.  Payment  out  of  court  to  tenant  for  life  of  purchase-money  of  leaseholds  since 
determined.  Leaseholds  for  years  determinable  on  lives  were  bequeathed  in  trust  for 
one  for  life,  and  then  over,  with  a  direction  to  the  trustees,  to  renew  once,  for  th« 
purpose  of  inserting  a  new  life  in  the  place  of  the  teitator,  who  iras  one  of  the  ceiftiit 
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que  vie.  The  testator  died.  The  land  was  taken  by  a  railway  company,  who  paid 
into  conrC  a  sum  of  money  for  the  purchase  of  the  leasehold  interest  The  trustees 
neglected  to  renew.  The  leaseholds  expired.  Upon  petition,  the  money  was  ordered 
to  be  paid  to  the  tenant  for  life,  without  prejudice  to  any  question  as  to  the  renewal. 
In  re  Beau/oy's  Trust ,  xv.  16. 

86.  Money  paid  into  court  where  the  only  question  raited  is  as  to  the  amount  of  the 
original  debt.  Where,  under  rule  of  Trinity  term,  1  Vict,  the  only  question  to  be 
raised  by  the  pleadings  is  the  amount  of  the  original  debt,  the  defendant  can  oblige 
tke  plaintiff  to  accept  in  discharge  whatever  sum  he  pays  into  court  or  proceed  for 
more  at  the  risk  of  the  costs  of  the  suit ;  but  when  the  original  debt  exceeds  the  sum 
the  defendant  chooses  to  pay  as  a  balance,  and  he  is  thus  obliged  to  plead  an  afHrma- 
tive  plea  or  pleas  to  reduce  the  debt  to  such  balance,  the  plaintiff  may  accept  it  in 
discharge  of  the  cause  of  action  on  which  it  is  paid  and  receive  all  costs  thereon. 
Rumbdow  v.  Whalley,  iv.  231. 

37.  Order  made  that  certain  sums  which  had  been  ordered  to  be  paid  into  court, 
but  had  not  been  paid  in,  might,  afler  they  were  paid  in,  be  paid  out  to  the  party 
entitled  to  them,    ^^dne  v.  Gilbert,  iii.  185. 

38.  After  a  decree  in  a  cause,  a  motion  that  the  defendants  might  pay  into  court 
money  which,  by  their  answer,  they  admitted  to  be  in  their  hands,  was  refused,  with 
costs.     Wright  t.  Lukes,  i.  94. 

39.  A  legacy  of  10/.  to  an  in&nt  for  mourning  may  be  directed,  by  a  decree  on 
farther  directions,  to  be  paid  to  the  Either,  he  undertaking  to  apply  it  for  the  benefit 
of  the  infant    Ker  y.  Ruxton,  xi.  220. 

40.  Payment  to  husband  of  ward  of  court.  Petition  of  husband  and  wife  for  the 
payment  out  of  court  to  him  of  a  small  sum  in  court  for  the  benefit  of  the  wife,  a 
ward  of  the  court,  who  had  married  without  its  consent  Petition  granted.  In  re 
Cooke,  y.  230. 

41.  Money  advanced  out  of  a  settled  fund  in  court  to  the  husband.  Phillips  y.  Phil- 
^p«,  xxiii.  99. 

42.  Settlement  on  wife.  Although  the  fund  in  court  belonging  to  a  married  woman 
is  less  tl\an  200/.,  she  is  entitled  to  have  the  whole  of  it  settled  upon  her,  the  husband 
being  insolvent    In  re  Cutler's  Trust,  vi.  97. 

43.  As  to  payment  out  of  court  to  defray  the  funeral  expenses  of  a  deceased  luna- 
tic, see  In  re  Toumsend,  xiii.  157. 

44.  As  to  plea  of  payment  into  court,  see  Pleading. 

45.  See  also  Davenport  v.  Davenport,  xiii.  455 ;  Orton  v.  Bainbridge,  xxi.  444 ;  Gil' 
hert  y.  Michael,  xxx.  515.    See  Parent  and  Guild. 

PEERAGE. 

Irish  earldom — English  viscounty — Evidence.  An  Irish  earldom  was  created,  and  a 
holder  of  that  earldom  was  afterwards  created  a  viscount  of  the  United  Kingdom ; 
the  patent  granting  the  viscounty  described  the  grantee  by  the  name  and  title  of  the 
Irish  earldom.  On  the  death  of  one  holder  of  these  titles,  his  eldest  son  received  a 
writ  of  summons  to  attend  the  House  of  Peers  as  an  English  viscount.  He  did  so, 
and  took  his  scat  as  a  viscount  He  subsequently  petitioned  to  have  his  claim  to  vote 
for  representative  peers  of  Ireland  allowed,  and  it  was  allowed.  After  his  death,  his 
son  received  a  writ  of  summons  as  an  English  viscount,  and  took  his  seat  in  that  char- 
acter. He  then  petitioned  to  be  admitted  to  vote  for  representative  peers  of  Ireland 
in  virtue  of  the  Irish  earldom.  The  petition  came  before  the  committee  for  privileges. 
The  patents  creating  the  Irish  earldom  and  the  English  viscounty,  the  writ  of  sumr 
mons  to  the  previous  viscount,  and  the  entry  on  the  journals  showing  that  the  preced- 
ing peer  had  taken  his  seat,  and  likewise  the  resolution  of  the  committee  for  privileges 
admitting  his  claim  to  vote  for  representative  peers,  were  all  proved.  Held,  that  this 
not  sufficient  to  establish  the  title  of  the  present  claimant ;  that  the  evidence  must 

40* 
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be  such  as  would  of  itself,  if  the  claim  was  now  made  without  reference  to  any  pre- 
tIous  claim,  be  sufficient  to  establish  it  Such  evidence  not  being  producible  at  the 
moment,  the  consideration  of  the  claim  was  adjourned.  Tlie  Earl  of  Donoughmor^t 
CUnnif  xxii.  1 7. 

PENALTY. 

1.  Penalty  imposed  for  benefit  of  Market  Co.,  how  recovered.  A  company  was  au- 
thorized by  a  local  act  to  borrow  money,  take  lands,  &c.,  and  construct  a  market ; 
stallages  and  tolls  were  granted  to  it ;  and  any  one  selling  any  article  liable  to  stall- 
age, out  of  the  market,  was  to  forfeit  and  pay  to  the  company  any  sum  not  exceeding 
408.  Held,  that  the  penalty  was  imposed  solely  for  the  protection  and  benefit  of  the 
market  company,  and  that  it  could  not  be  recovered  except  upon  an  information  laid 
by  the  authority  of  the  company.    Regina  ▼.  HickSf  xxx.  228. 

2.  Municipal  corporation  act — Clerk  to  borough  justices.  The  102d  section  of  the 
Municipal  Corporation  Act,  5  &  6  Will.  IV.  c.  76,  provides  that  it  shall  not  be  lawful 
for  the  clerk  to  the  justices  of  a  borough  to  act  in  the  prosecution  of  any  offender 
committed  for  trial,  by  the  justices  to  whom  he  is  clerk,  *'  and  any  person  being  an 
alderman  or  councillor,  or  clerk  of  the  peace  of  any  borough,  who  shall  act  as  clerk 
to  such  justices,  or  shall  otherwise  offend  in  the  premises,"  shall  forfeit  100/.  Held, 
that  the  penalty  of  100/.  did  not  attach  to  a  clerk  to  the  borough  justices,  (not  being 
an  alderman,  councillor,  or  clerk  of  the  peace  of  the  borough,)  who  acted  in  the 
prosecution  of  offenders  conunitted  for  trial  by  the  borough  justices.  Coe  v.  Lawrancej 
xvi.  252. 

8.  Watermen's  act.  The  87th  section  of  the  Watermen's  Act,  7  &  8  Geo.  IV. 
c.  75,  imposes  a  penalty  on  any  person,  (other  than  a  freeman  of  the  Watermen's 
Company,  or  an  apprentice  to  a  freeman  or  widow  of  a  freeman,)  who  shall  woric  or 
navigate,  "  any  wherry,  lighter,  or  other  crafl,"  from  or  to  any  place  or  places,  or 
ship,  or  vessel,  within  the  limits  of  the  act  Held,  that  this  does  not  extend  to  a  per- 
son who  works  a  steam-tug  for  the  purpose  of  towing  vessels  on  the  river.  Reed  t. 
Ingham,  xxvi.  164. 

PERJURY. 

1.  Oath  administered  by  arbitrator  appointed  by  county  court.  An  arbitrator,  ap- 
pointed by  a  county  court,  under  the  stat  9  &  10  Vict  c.  95,  has  no  authority  to 
administer  an  oath,  and  consequently  false  swearing  by  a  party  sworn  before  him  in 
the  course  of  a  reference  is  not  perjury.    Regina  v.  HaUett,  iv.  570. 

2.  By  master  extraordinary  in  chancery.  A  master  extraordinary  in  chancery  has 
no  authority  to  administer  oaths  in  matters  before  the  court  of  admiralty ;  therefore,  a 
conviction  for  perjury  in  an  affidavit  used  in  the  court  of  admiralty,  but  sworn  before 
a  master  extraordinary  in  chancery,  cannot  be  supported.    Regina  v.  Stone,  xxii.  593. 

8.  Judicial  proceeding — Malicious  Trespass  Act  Prisoners  were  charged  with  per* 
jury  at  an  examination  of  one  summoned  for  trespass,  in  consequence  of  an  informa- 
tion not  under  oath,  ffeld,  that  the  examination  was  a  judicial  proceeding ;  that  the 
justice  had  jurisdiction,  though  the  information  was  not  under  oath,  by  the  24th  sect 
of  the  Malicious  Trespass  Act ;  that  section  80  is  additional  to  and  docs  not  control 
sect  24  ;  and  that  an  oath  is  required  only  in  proceedings  under  the  former.  Convic- 
tion affirmed.    Regina  v.  Millard,  xx.  595. 

4.  False  swearing  by  attorney  to  induce  court  to  receive  a  document.  The  attorney 
of  the  plaintiff,  on  trial  o£  an  ejectment,  swore  falsely,  to  induce  the  judge  to  receive 
a  document,  irrelevant  to  the  title,  but  relevant  to  prove  the  time  oi  the  death  of  the 
plaintiff's  lessor.  The  judge  thereon  offered  to  reo^ve  it  in  evidence,  but  the  coun- 
sel withdrew  it,  and  the  date  was  otherwise  proved.  In  fact,  the  evidence,  if  true, 
would  not  have  rendered  the  document  legally  admissible.    Heldf  neverthdesa,  that 
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the  attorney  had  sworn  falsely  in  a  judicial  proceeding  upon  a  material  point,  and 
was  guilty  of  perjury.    Regina  ▼.  PhUpoUSf  yiii.  5S0. 

5.  Evidence.  Two  witnesses  are  not  essentially  necessary  to  contradict  the  oath  on 
which  the  perjury  is  assigned,  but  there  must  be  something  more  than  the  oath  of  one, 
to  show  that  one  party  is  more  to  be  believed  than  the  other.  Regina  y.  Boulter^  iz. 
587. 

6.  Of  the  indictment — Descriptio  persona:.  In  an  indictment  for  perjury  it  was 
alleged  to  be  a  material  question  whether  or  not  the  prisoner  ever  got  *^  one  Milo  Wil- 
liams "  to  write  **  a  letter "  for  her ;  and  in  the  averments,  negativing  the  truth  of 
what  was  sworn,  the  indictment  alleged,  that,  "  in  truth  and  in  £act,  the  said  M.  A.  B. 
did  get  the  said  Milo  Williams  to  write  a  letter  for  her,"  and  that  when  on  her  crost- 
examination  at  the  trial,  upon  which  the  alleged  perjury  was  committed,  she  was  asked 
whether  she  had  ever  got  **  a  Mr.  Milo  Williams  (who  was  then  pointed  out  to  her  in 
court)  to  write  a  letter  for  her,  ^c."  it  was  held^  that  the  averments  in  the  indictment 
were  sufficient  without  any  allegation  connecting  the  "  one  Milo  Williams'*  named  in 
the  allegations  of  materiality  and  the  averments  negativing  the  troth  of  what  was 
Bwom,  with  " Mr.  Milo  Williams"  subsequently  named.    Regina  v.  Bennett^  iv.  560. 

7.  County  court.  As  to  the  sufficiency  of  an  indictment  for  perjury  alleged  to  have 
been  oommiCted  in  the  county  court,  see  Looey  t.  Regina,  viL  401. 

PERSONAL  PROPERTY. 
When  to  he  deemed  reed  estate  and  e  converso^  see  Equitable  Contersion  of 

PROFEBTT. 

PHARMACEUTICAL  SOCIETY. 

Who  entitled  to  meinbership.  Under  the  15  &  16  Vict  c.  56,  persons  who  were  in 
business  on  their  own  account  as  chemists  and  druggists,  either  before  the  18th  of 
February,  1843,  or  the  30th  of  June,  1852,  and  have  obtained  a  certificate  of  this  fact, 
and  of  being  qualified  for  admission  as  members  of  the  pharmaceutical  society,  which 
certificate  has  been  approved  by  the  council  of  the  society,  are  entitled  to  have  their 
names  placed  upon  tiie  register  of  pharmaceutical  chemists  directed  to  be  kept  by 
that  act,  although  they  have  never  been  examined  under  that  act  Regina  v.  Th9 
Registrar  of  the  Pharmaceutical  Society,  xxx.  212. 

PIRACY. 

1.  The  words  "  pirates  or  persons  engaged  in  acts  of  piracy  "  in  one  statute,  and  the 
words  persons  '*  alleged  to  be  pirates,  afloat  or  ashore,"  in  a  statute  repealing  the  former 
one,  were  held  to  be  83monymous.  Insurgent  subjects  of  an  independent  country 
committing  "  acts  of  piracy,"  are  pirates  within  13  &  14  Vict  c.  26,  s.  2.  The  Magel- 
lan pirates,  XXV.  595. 

2.  Evidence  upon  which  courts  of  admiralty  proceed.  The  evidence  upon  which 
courts  of  admiralty  are  to  proceed,  imder  the  13  &  14  Vict  c.  26,  s.  2,  is  different 
from'  and  of  a  more  strictly  legal  character  than  that  required  under  the  repealed 
act,  6  Geo.  IV.  c  49,  s.  1.     The  Virago,  xx.  644. 

PLEADING. 

1.  AS  TO  THE  DECLABATION. 
U.   OF  THE  PLEA.  IN   OENEBAL. 

HL  AT7TRKFOI8  ACQUIT  AND  PUIS  DABBEIN  OONTINUANOS. 
XT.  TRAVERSE. 


V.    VLEX   OP   PAYMENT   INTO    COURT. 

VI.    EQUITABLE   PLEAS    UNDER   COMMON-LAW   PROCEDURE   ACT,  1854. 
VII.    OF    ARBITRATION   AND    AWARD. 
VIII.    PARTICULARS    OF   DEMAND. 
IX.    REPLICATION. 

X.    IN   ADMIRALTY  AND    ECCLESIASTICAL    COURTS. 
XI.    OF   AMENDMENT;   SUBSTITUTION;   VARIANCE. 
XII.    PRACTICE. 

XIII.  GENERAL    PRINCIPLES. 

XIV.  MISCELLANEOUS    CASES. 
XV.   PLEADINGS   IN   EQUITY. 

T.  As  to  the  Declaration. 

1.  When  to  declare  specially  and  when  generally.  A  special  contract  was  entered 
into  by  B.  to  do  the  whole  of  certain  work  for  G.,  for  a  stated  sum.  Before  the  com- 
pletion of  the  work  B.  died,  and  an  arrangement  was  then  come  to  between  6.  and  d 
under  which  C.,  on  his  own  account,  completed  the  portion  of  the  work  left  unfinished 
at  B.'s  death.  C,  who  afterwards  became  administrator  of  the  effects  of  B.,  sued  6. 
on  the  common  indebitatus  counts  for  the  proportion  of  the  work  done  by  B.,  alleging 
that  G.  was  indebted  to  B.  in  his  lifetime,  and  was  liable  to  pay  B.  on  request  Held^ 
that  although  the  special  contract  was  to  be  considered  as  rescinded  by  the  arrange- 
ment between  C.  and  G.,  still,  that  the  above  form  of  declaration  was  not  supported. 
Crosthwaiie  v.  Gardner,  xiL  474. 

2.  Initials,  Declaration  on  scL  fa,,  upon  a  recognisance  to  keep  the  peace,  described 
the  justices  before  whom  the  recognizance  was  taken  as  **  Lee  B.  Townshend,  Esq.,  and 
I.  H.  Harper,  Esq."  On  demurrer,  it  was  held^  no  objection ;  and  by  Lord  Campbell, 
C.  J.,  that  *^  B."  and  **  I.  H."  might  be  the  Christian  names,  and  not  merely  initial 
letters  of  them.    Regina  y.  Dale,  v.  360. 

8.  Aider  by  pleading  over — Count  for  freight,  A  declaration  alleged  that  the  plain- 
tiff sued  the  defendant "  for  freight  for  the  conveyance  by  the  plaintiff  for  the  defend- 
ant, at  his  request,  of  goods  in  ships,  &c. : "  without  saying  for  money  due  and  payable 
for  freight"  Held,  sufficient  after  pleading  over,  although  it  would  have  been  bad  on. 
demurrer.     Wilkinson  v.  Sharland,  xxviii.  592. 

4.  Action  for  non-delivery  of  goods — Averment  of  willingness  to  pay.  In  a  declara- 
tion for  the  non-delivery  of  goods  purchased,  an  averment  of  performance  by  the 
plaintiff  of  all  conditions  precedent,  and  that  all  things  have  been  done  and  happened 
to  entitle  the  plaintiff  to  have  the  goods  delivered,  is  sufficient,  without  an  avennent 
of  his  readiness  and  willingness  to  pay.    Bentley  v.  Dawes,  xxv.  540. 

5.  Action  for  breach  of  charter-party — Exceptions  in  charter-party  need  not  he 
negatived.  In  an  action  by  the  freighters  against  the  ship-owner  for  breach  of  a 
charter-party,  the  declaration  stated  that  it  was  agreed  the  vessel  should  sail  to  S., 
there  load  coals  and  proceed  to  L.,  and  deliver  the  cargo,  a  certain  amount  being 
payable  per  ton  (the  act  of  Grod,  the  queen's  enemies,  &c.,  excepted.)  That  the  con- 
tract should  be  in  force  for  six  voyageSi  and  that  they  should  not  be  made  later  than 
the  last  day  of  February,  1853.  The  plidntiffs  averred  performance  of  all  things 
necessary  on  their  part,  but  that  the  defendant  did  not  permit  the  vessel  to  make  the 
fourth  voyage.  Plea,  that  the  last  day  of  February  expired  before  the  breach. 
Held,  on  demurrer,  first,  that  the  plea  was  bad ;  secondly,  that  the  declaration  was 
good,  it  not  being  necessary  for  the  plaintiffs  to  negative  the  fact  of  the  defendant 
being  within  any  of  the  exceptions  in  the  charter-party,  it  being  the  duty  of  the 
"  ^-^-^Hant,  if  he  relied  upon  such  exception,  to  plead  it     Wheeler  ▼.  Bavidge,  xxr. 
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€.  A  declaration  setting  forth  a  charter-party,  wherein  the  defendant  was  described 
M  the  owner  of  the  vessel,  and  the  plaintiff  as  the  freighter  for  six  voyages,  with 
allegations  of  the  loading  and  delivering  of  two  cargoes  according  to  charter,  and  with 
hreach  assigned,  for  that  the  defendant  had  refused  to  make  the  residue  of  the  six 
voyages,  &c.,  &c.,  was  held  bad  on  demurrer,  on  the  ground  that  there  was  no  con- 
tract set  forth  on  which  the  breach  was  assigned.    Richards  v.  Beavis^  zxviii.  157. 

7.  Action  in  case  against  sheriff— -Charge  of  breach  of  duty.  Declaration  in  case 
against  the  sheriff  alleged,  that  although  defendant  could  have  levied,  of  goods  of  the 
ezecntion  debtor  within  his  bailiwick,  the  moneys  indorsed  on  the  writ,  yet  defendant, 
disregarding  his  duty,  did  not  levy  of  the  said  goods  the  moneys,  or  any  part 
thereof;  and  that  defendant,  further  disregarding  his  duty,  falsely  returned,  &c. 
Hdd^  that  the  first  legation  sufEcicntly  charged  a  breach  of  duty,  and  applied  to 
improper  conduct  of  the  sheriff  in  the  sale  of  the  goods,  as  well  as  to  negligence  in 
omitting  to  levy ;  and  that  the  declaration  was  good  without  stating  special  damage. 
MvUett  r.  ChaUis/ii.  2^0.   ' 

8.  Account  stated — Common4aw  Procedure  AcL  A  declaration  stating  that  the 
plaintiff  sues  the  defendant  for  money  found  to  be  due  from  the  defendant  to  the 
plaintiff  npoQ  accounts  stated  between  them,  is  a  sufficient  compliance  with  the 
farm  ^ven  in  the  schedule  to  the  Coounon-law  Procedure  Act.    Fagg  v.  Mudd,  xxv. 

284. 

9.  Equivocal  allegation  construed  to  support  action  after  verdict  A  declaration  con- 
taining allegations  which  may  be  understood  in  two  senses,  in  one  of  which  it  will 
mitain  the  action,  while  in  the  other  it  will  not,  must  after  verdict  be  construed  in 
tho  sense  which  will  sustain  the  action.    Emmens  v.  Elderton,  xxvL  1. 

10.  Reasonable  time — Transfer  of  shares.  A  declaration  alleged  that  N.,  who  ap- 
peared by  "  the  register  of  shareholders,"  to  be  the  holder  of  800  shares,  transferred 
tiiem  to  the  plaintiff,  and  that  the  plaintiff  delivered  the  deed  of  transfer  to  the 
defendants  for  the  purpose  of  entering  a  memorial  of  it  in  "  the  register  of  transfers," 
and  required  the  defendants  to  make  such  entry.  Breach,  that  the  defendants  did 
not  make  such  entry,  whereby  the  plaintiff  was  deprived  of  his  right  to  appear  in 
the  books  of  the  company  as  a  shareholder,  and  by  reason  of  N.  still  appearing  to  bo 
the  holder  of  the  said  shares,  and  failing  to  pay  calls  made  on  him  afler  the  delivery 
of  the  transfer  to  the  defendants,  the  defendants  forfeited  the  said  shares,  and  con- 
firmed the  forfeiture,  and  sold  the  shares.  The  second  count  alleged  that  the  plaintiff 
was  the  lawful  holder  of  and  entitled  to  300  shares,  and  that  the  defendants  wrong- 
fully, and  in  pretended  exercise  of  the  powers  of  the  Companies  Clauses  Consolida- 
tion Act,  declared  the  said  shares  forfeited,  and  confirmed  the  said  forfeiture  and  sold 
the  said  shares,  alleging  special  damage.  Held,  that  the  declaration  showed  a  good 
cause  c^  action,  and  that  it  was  not  necessary  to  the  first  count  to  allege  that  a 
reasonable  time  had  elapsed  before  the  commencement  of  the  suit  Catchpole  v.  The 
AmbergatSy  ^c.  Railwag  Co,  xvi.  168.  . 

11.  7n  case  by  actor  against  master  of  theatre — Allegation  of  duty.  In  a  declaration 
in  case  by  an  actor  against  the  master  of  the  theatre,  alleging  that  it  was  the  master's 
daty  to  keep  properly  covered  and  guarded  a  certain  hole  in  the  stage  of  great  depth, 
that  no  actor  might  suffer  injury  thereby,  and  to  keep  the  floor  well  lighted  to  the 
tame  end,  and  that  the  hole  was  not  kept  properly  guarded,  &c.,  whereby  the  plaintiff 
suffered  grievous  injury,  it  was  held,  first,  that  the  facts  stated  did  not  raise  the  duty 
the  breach  of  which  was  alleged ;  secondly,  that  the  express  allegation  of  duty  was 
immaterial,  and  could  not  help ;  and,  therefore,  that  the  declaration  was  bad  in  arrest 
of  jodgn^nt.     Seymoitr  v.  Maddox,  v.  265. 

12.  Trespass — Description  of  locus  in  quo.  In  trespass  to  land,  the  locus  in  quo 
cmi^  to  be  designated  by  abuttals,  or  other  description,  as  it  stood  at  the  time  of  the 
trespass,  and  not  at  the  time  of  the  declaration.  Hvm\frey  v.  The  London  and  North* 
western  Railway  Co.  xx.  384  ;  b.  c.  xii.  554.  m 
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13.  Description  of  locus  in  quo.  A  declaration  in  trespass  quare  clausum  f regit 
stated,  that  tbe  defendant  broke  and  entered  "  certain  lands  of  the  plaintiff  covered 
with  water,  being  the  bed  and  channel  of  the  river  T.,  and  under  the  same,  in  the 
several  parishes  of  L.  and  L.,  in  the  county  of  6."  Heldy  on  special  demurrer,  that 
the  declaration  sufficiently  described  the  locus  in  quo  by  name.  The  Duke  of  BeaU" 
fort  V.  Vivian^  xii.  664. 

14.  Burgess  list — Action  for  penalty  against  churchwarden.  In  an  action  for  a 
penalty  against  a  churchwarden  for  neglecting  to  sign  the  burgess  list,  though  the 
declaration  contained  no  averment  that  there  were  any  persons  in  the  parish  entitled 
to  be  put  on  the  burgess  list,  the  court,  after  verdict  for  the  plaintiff,  heM  the  declara- 
tion good.     Clarke  V,  Gantf  xvi,  516. 

15.  Allegation  of  consideration — Phrase  "  agreed  with  plaintiffs^  Sfc.  A  count  in  a 
declaration  reciting  the  defendants'  promises  to  do  certain  things,  and  containing  no 
recitals  of  any  agreement  or  promise  on  the  part  of  the  plaintiffs,  excepting  so  far  as 
this  was  to  be  inferred  from  the  use  of  the  words  "  the  defendants  agreed  with  the 
plaintiffs/'  was  held  bad,  on  general  demurrer,  as  not  stating  any  consideration  for 
the  defendants'  agreement    Payne  v.  The  New  South  Wales  Coal^  Sfc.  Co.  xxviii.  579. 

1 6.  In  assumpsit^  the  declaration  stated  that  Sir  J.  C.  agreed  with  the  plaintiff  as 
follows :  The  said  Sir  J.  C.  agrees  to  let,  and  the  said  J.  F.  agrees  to  take  sJl  that 
messuage,  &c.,  for  two  years.  Then  followed  an  agreement  by  the  plaintiff  to  pay  the 
rent  and  taxes,  and  to  farm  in  a  husband-like  manner ;  and  in  consideration  thereof 
Sir  J.  C*  agreed  to  grant  the  phuntiff  a  lease  at  the  end  of  the  two  years,  at  a  rent  to 
be  then  fixed  according  to  a  valuation,  the  agreement  concluding  thus:  **To  which 
both  parties  agree.  Witness  their  hands.  Sir  J,  C."  The  breach  was,  the  non- 
appointment  of  a  valuer  by  Sir  J.  C.  Heldy  that  the  declaration  was  bad  on  general 
demurrer,  on  the  ground  of  its  not  alleging  that  there  was  any  agreement  on  the  part 
of  the  plaintiff,  or  any  consideration  for  the  agreement  on  the  part  of  Sir  J.  C. 
Fremlin  v.  Hamilton^  xviii.  539. 

17.  Sheriff— Extortion — Misrecital  of  statute — Allegation  of  no  levy.  In  a  declara- 
tion against  the  sheriff  for  treble  damages  for  extortion,  the  statute  was  recited,  under 
a  videlicet y  as  of  the  twenty-ninth  year  of  Elizabeth,  instead  of  the  twenty-eighth. 
The  declaration  stated  that  Vkfi.fa.  was  delivered  to  the  sheriff,  indorsed  to  levy  debt 
and  costs,  and  that  the  sheriff  wrongfully  took  82.  more  for  the  execution  than  he  was 
entitled  to,  although  he  did  not  levy  any  sum  of  money  by  virtue  of  the  execudon. 
Heldy  that  the  declaration  was  good ;  that  the  misrecital  of  the  statute  was  inunaterial, 
and  that  it  was  not  necessary  to  negative  the  acts  by  which  a  levy  might  have  been 
made.    Holmes  v.  Sparks,  xi.  542. 

18.  Allegation  of  performance — Pleading  over.  If,  in  a  declaration  by  the  vendor 
against  the  purchaser  of  an  estate  for  non-payment  of  the  purchase-money,  there  is 
an  allegation  of  performance  on  the  part  of  the  plaintiff,  and  the  defendant  pleads 
over,  the  declaration  is  sufficient,  though  it  may  have  been  bad  on  special  demurrer. 
Manhy  v.  Cremonini,  xi.  573. 

19.  Action  for  breach  of  covenant  not  to  carry  on  business.  In  a  declaration  for 
breach  of  a  covenant,  wherein  the  defendant  had  agreed  not  to  carry  on  a  certain 
business  in  any  place  where  the  plaintiff  should  be  engaged  in  the  same  business,  no 
allegation  that  the  defendant  had  notice  that  the  plaintiff  was  thus  engaged  is  neces- 
sary.    Tallis  V.  TaUis,  xi.  456. 

20.  Action  against  tenant — Breach  of  covenant.  Declaration  in  assumpsit,  upon  an 
agreement  between  landlord  and  tenant,  containing,  among  others,  a  stipulation  that 
defendant  should  not  sell  hay  or  straw  grown  on  the  &rm  during  the  tenancy,  without 
the  written  license  of  plaintiff,  alleged  a  breach  of  that  stipulation.  Held,  by  Lord 
Campbell,  C.  J.,  and  Patteson,  J.,  not  necessary  to  allege  that  the  breach  occurred 
during  the  continuance  of  the  tenancy.  Erie,  J.,  dissenting.  Massey  v.  GoodaUf  vi 
826.  # 
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SI.  Count  for  interest — Forbearance,  A  count  for  interest  upon  and  for  the  for- 
bearance of  sums  laid  out  for  the  defendant,  and  at  his  request,  and  forborne  at  the 
defendant's  request,  is  good,  though  it  does  not  state  that  the  monej  was  paid  to  the 
defendant's  use,  or  forborne  to  the  defendant.    Smith  y.  Hartley,  y.  383. 

22.  EaUway — Action  for  calls — Allegation  that  defendant  is  the  holder  of  shares.  In 
an  action  by  a  railway  company  for  calls,  a  declaration  framed  on  sect  26  of  the  stat. 
8  &  9  Vict  c.  16,  alleged  that  the  defendant  *'  is  the  holder  of  ten  shares,  and  is  in- 
debted to  the  company  in  100/.,  in  respect  of  a  call  of  10/.  upon  each  of  the  said 
ahares."  Held,  good,  on  special  demurrer,  although  it  was  objected  that  the  declara- 
tion did  not  allege  that  the  defendant  was  the  holder  of  such  shares  at  the  time  the 

,  calls  were  made.     Wilson  v.  The  Birkenhead,  Lancashire,  Sfc.  Railway  Co,  v.  524. 

23.  Agreement,  The  plaintiff  agreed  that  he  would  serve  the  defendant  as  a 
manufacturer  and  assistant  for  the  term  of  seven  years,  at  a  salary  of  100/.  per  annum, 
&C. ;  the  defendant  agreed  if  he  should,  from  any  cause,  give  up  his  business,  or  not 
require  the  plaintiff's  services,  then,  that  he  would  use  his  best  endeavors  to  procure 
fi)r  the  plaintiff  employment  in  some  similar  business,  and  for  which  he  would  receive 
a  salary  of  not  less  than  100/.  per  annum,  or,  in  case  he  should  be  unable  to  do  so,  the 
defendant  would  pay  the  yearly  salary  of  100/.  during  the  residue  of  the  term 
of  seven  years.  Averment  of  performance  on  the  part  of  the  plaintiff.  Breach,  that 
tiie  defendant  did  not  continue  the  plaintiff  in  his  employ  until  the  expiration  of  the 
seven  years,  but  refused  to  do  so,  and  wrongfully  discharged  the  plaintiff  therefrom, 
without  reasonable  or  probable  cause.  And,  further,  that  although  the  defendant  had 
not  continued  the  plaintiff  in  his  employ,  but  had  dischai^ed  him  as  aforesaid,  yet  the 
-defendant  did  not  use  his  best  or  any  endeavors  to  procure,  nor  did  he  procure  the 
plaintiff  employment  in  some  similar  bu»ness,  for  which  ho  shotild  receive  a  salary 
of  100/.  a  year,  but  had  wholly  failed  to  find  the  plaintiff  such  employment  Plea, 
that  at  the  time  when  the  plaintiff  was  discharged,  the  defendant .  was,  and  thenco 
hitherto  had  been  wholly  unable  to  procuro  for  the  plaintiff  any  such  employment  as 
in  the  agreement  mentioned.  Held,  upon  demurrer,  that  the  agreement  did  not  leave 
it  open  to  the  defendant  merely  to  pay  the  plaintiff  after 'his  discharge  100/.  a  year 
without  first  using  any  endeavors  to  obtain  a  situation  for  the  plaintiff.  Held,  also, 
that  it  was  not  necessary  to  aver  a  request  by  the  plaintiff  that  the  defendant  would 
use  his  best  endeavors.  That  the  allegation  of  performance  was  sufiicient,  without 
any  averment  of  readiness  and  willingness.  And  that  the  mode  in  which  the  breach 
was  alleged  rendered  it  unnecessary  to  aver  that  a  reasonable  lame  had  elapsed.  Rust 
T.  Nottidge,  zvi.  170. 

24.  Insurance,  In  an  action  against  an  insurance  company  for  the  amount  of  the 
insurance,  it  is  not  necessary  to  aver  in  the  declaration  that  the  capital  stock  and  funds 
were  sufficient  according  to  the  deed  of  settlement  of  said  company.  The  Sunderland 
Marine  Insurance  Co,  v.  Kearney,  vi.  312. 

25.  Videlicet,  effect  of— Variance,  The  declaration  stated  a  promise  to  hire  horses 
firom  the  phiintiff,  and  employ  them  for  a  certain  space  of  time,  to  wit,  for  the  space 
of  one  year,  and  to  pay  for  the  use  thereof  certain  hire  and  reward,  to  wit,  50/.  a  year 
for  each  of  the  horses,  payable  quarterly.  Held,  that  the  allegations  after  the  videlicets 
were  immaterial ;  that  although  the  hiring  was  for  a  week,  and  from  week  to  week,  at 
the  hire  of  50/.  a  year  for  each  horse  pa3rable  weekly,  there  was  no  fatal  variance ; 
that  the  words  **  biro  and  roward  "  include  time  as  well  as  amount,  and  therefore  the 
words  "  payable  quarterly  "  were  covered  by  the  videlicet,   Harris  v.  Phillips,  iv.  344. 

26.  Allegation  of  time.  When  a  contract  is  alleged  in  pleading  to  have  been  for  a 
"  certain  "  time  or  amount,  it  is  sufficient  to  prove  that  some  specific  time  or  amount 
was.  agreed  upon,  and  it  is  not  necessaiy  to  prove  the  precise  time  or  amount  laid 
under  a  videlicet.    lb, 

27.  Particuknity — Sheriff-^TreUe  damages.  A  dedaration  against  the  sheriff  fat 
tnUe  damages,  under  29  Eliz.  c.  4,  stated  that  five  writs  cSfi.fa.  against  the  plaintiff 
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were  delirered  to  the  sheriff,  setting  out  the  amount  of  the  indorsements,  and  it  was 
then  averred  that  the  sheriff  afterwards,  under  the  said  several  writs  respectivelj, 
seized  the  plaintiff's  goods  to  the  value  of  the  said  writs.  It  then  alleged  that  the 
sheriff  took  for  executing  the  said  writs  a  large  sum,  to  wit,  52L  12s.  Sc/.,  the  same 
being  more  than  he  was  entitled  to  by  35/.  18^.  6(/.,  contrary  to  the  form  of  the  statute, 
whereby  an  action  accrued  to  the  plaintiff  for  107/.  15s.  6(/.,  treble  the  amount  of  the 
damages.  To  this  there  was  a  special  demurrer,  for  not  setting  out  with  particularity 
the  amounts  t^en,  and  in  respect  of  what  fees  the  excess  arose,  and  that  it  was  not 
averred  that  the  extortion  took  place  within  one  year  before  the  commencement  of  the 
suit  Semble,  that  the  declaration  did  not  sufficiently  show  whether  there  was  one  or 
more  seizures,  but  that  this  objection  was  not  sufficiently  taken  by  the  demurrer,  and 
that  in  other  respects  the  declaration  was  good.    Berton  v.  Lawrence,  \.  458. 

28.  Letters-patent — Declaration — Substantial  traversable  allegation.  The  declaration 
alleged  that  the  plaintiff,  the  first  inventor,  had  applied  for  letters-patent,  and  that  the 
solicitor-general  had  permitted  the  title  of  the  invention  to  be  amended,  &c.  That 
the  defendant  maliciously  opposed  the  granting  of  the  patent,  &c.,  whereby  the 
•olicitor-gencral  refused  to  allow  the  plaintiff's  application  for  letters-patent,  &c.  Heldf 
that  the  declaration  was  bad ;  that  the  allegation  of  the  refusal^  in  the  statement  of 
special  damage,  could  not  be  called  in  aid  to  supply  a  substantial  traversable  allegation 
of  the  refusal ;  and  that  the  special  damage  alleged  did  not  appear  to  be  the  necessary 
or  natural  result  of  the  facts  stated  in  the  declaration.    Haddon  v.  Lottj  xxix.  215. 

29.  Patent — License  to  manufacture  pipes — Covenant.  The  declaration  stated  that 
by  deed  A,  the  patentee  of  machinery  for  making  pipes,  granted  B  and  lus  aaagns  the 
excludve  license  to  manufacture  iron  pipes,  yielding  a  royalty  of  so  much  for  every . 
ton  of  pipes  made  or  sold  by  B  or  his  assigns,  "  to  be  paid  "  within  twenty-one  days  of 
the  end  of  each  quarter,  B  covenanting  for  himself  and  asagns  to  an  account  in 
writing,  within  seven  days  of  the  end  of  each  quarter,  of  the  amount  manu&ctured, 
and  to  pay  within  twenty-one  days  the  sum  which  should  appear  due  on  the  face  of 
the  account ;  that  B  transferred  his  interest  in  the  license  to  the  plaintiff,  who  trans- 
ferred it  to  the  defendants*,  who  covenanted  with  the  pliuntiff  to  perform  the  covenants 
made  by  B  to  A  in  the  first  deed ;  that  the  defendants  made  quantities  of  iron  tubes 
in  pursuance  of  the  license,  whereby  royalties  became  due  to  the  phuntiff.  BreacheSy 
that  the  defendants  did  not  pay  the  royalties,  and  did  not  render  an  account  Hdd^ 
that  the  declaration  need  not  directly  aver  that  any  iron  pipes  were  made  by  B,  or  lus 
assigns ;  and  that  the  covenant  to  render  an  account,  was  only  auxiliary  to,  and  did 
not  control,  the  preceding  covenant  to  be  implied  from  the  words  "  to  be  paid." 
Bower  v.  Hodges,  xxiL  521. 

30.  Dedaration  by  husband  and  wife — Account  stated.  Declaration  by  husband 
and  wife,  ^'  for  money  found  to  be  due  from  the  defendant  to  the  plaintiffs  since  thdr 
intermarriage,  on  accounts  stated  between  them  since  the  intermarriage  of  the  plain- 
tiffs.**  Held,  upon  demurrer,  that  the  count  on  the  account  stated  was  bad  for  not 
averring  that  the  account  was  stated  in  respect  of  money  due  in  right  oi  the  wife,  or 
otherwise  showing  her  interest  in  the  money.    Johnson  v.  Lucas,  xvi.  290. 

31.  Collision.  For  a  case  as  to  the  declaration  in  an  action  for  damages  caused 
by  a  collision,  brought  under  the  stat  14  &  15  Tict  c.  79,  see  The  General  Steam 
Navigation  Co.  v.  Morrison,  xx.  267. 

32.  Declaration  for  negligently  working  mines  without  leaving  proper  n^fpori  to 
walls  of  adjacent  building.    Jeffries  v.  WiUiams,  L  433. 

38.  Inducement — Negligent  driving  of  servant  In  an  action  agunst  a  master  fSor  a 
personal  injury  caused  by  the  negligent  driving  of  his  servant,  the  declaration  alleged, 
by  way  of  inducement,  "  that  the  defendant  was  possessed  of  a  cart  and  horse  which 
was  being  driven  by  hb  servant"  without  stating  '*at  the  time  of  the  gneTance" 
complained  of.  HeUd^va.  immaterial  allegatioD,  and  not  traversable.  Mitchell  ▼« 
Crassweller*  xvi  448. 
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U,    Of  the  Plea  in  generoL 

1.  Plea  in  bar.  Whether  an  abated  suit  can  be  pleaded  in  bar  to  another  suit  bj 
the  personal  representatives  of  the  plaintiff  in  the  first  suit,  qucsre.  Long  v.  Storie^  x.  182. 

2.  If  in  an  action  for  libel  a  material  part  of  a  plea  of  justification  fails,  the  plea  fails 
altogether.     Biddulph  v.  Chamherlagne,  vi.  347. 

8.  Outlawry.  A  plea  of  outlawry  is  bad  unless  it  appears  that  a  judgment  of  out- 
lawry has  been  pronounced.     Winthrop  v.  Elderton,  vii.  294. 

4.  Action  on  promissory  note — Plea  that  it  teas  given  as  collateral  security  for  a 
third  person.  It  is  a  good  plea  to  an  action  by  the  payee  against  the  maker  of  a 
promissory  note,  that  the  defendant  made  the  note  at  the  request  of  the  plaintiff,  as  a 
collateral  security  for  a  debt  due  from  a  tliird  person  to  the  plaintiff,  and  that  the 
defendant  was  not  liable  to  pay  the  debt,  or  to  give  the  note  as  security,  and  that  there 
was  no  other  consideration.     Crofts  v.  Beale^  y.  408. 

5.  Plea  in  avoidance  of  circuity  of  action,  A  plea  in  avoidance  of  circuity  of 
action  must  show  that  the  sum  which  the  defendant  is  entitled  to  recover  from  the 
plaintiff  is  in  law  the  same  as  that  for  which  the  plaintiff  sues.  It  is  not  enough  to 
show  that  a  jury  would  probably  give  the  defendant  the  same  sum  as  damages. 
Charles  v.  Alton^  xxvi.  319. 

€.  A  plea  that  the  cause  of  action  accrued  in  the  furthering  of  a  company  without 
any  legal  authority,  is  bad  without  special  averments  showing  illegality.  Hunt  t. 
JStmtor,  xxix.  195. 

7.  Plea  amounting  to  general  issue — Statute  of  frauds,  A  plea  that  the  promise 
foed  upon  was  a  promise  to  answer  for  the  debt  of  another  person,  and  that  there  was 
no  agreement  or  memorandum  or  note  thereof  in  ¥rriting  and  signed  by  the  defendant, 
It  bad,  as  amounting  to  the  general  issue.    Reed  v.  Lamb^  iii.  570. 

8.  In  assumpsit.  In  an  action  on  the  indebitatus  counts,  the  defendant  pleaded  that 
tiie  debt  was  due  for  certain  hops  bargained  and  sold ;  that  the  plaintiff  produced  a 
sample  at  the  bargain  and  sale,  and  promised  to  deliver  the  hops  equal  in  quality  and 
description  to  the  tomple,  and  that  the  hops  were  not  equal  in  quality  and  description ; 
w^refbre  the  defendant  refused  to  accept  them,  and  broke  his  promise.  On  special 
demurrer,  the  plea  was  held  bad,  as  amounting  to  the  general  issue.  Dawson  v.  Collis, 
It.  838. 

9.  In  trover — Effect  of  plea  of  not  guilty.  The  plea  of  not  guilty  in  trover  puts  in 
iasae  not  merely  the  conversion  in  fact,  but  the  wrongful  conversion.  To  trover  for 
fnmitare  by  the  assignees  of  a  bankrupt,  the  defendant  justified  the  seizure  under  a 
judgment  and  execution  against  the  goods  of  the  bankrupt  before  his  bankruptcy. 
Held,  on  demurrer,  that  the  plea  was  bad,  as  amounting  to  not  guilty.  Young  ▼. 
Cooper^  ill.  540. 

10.  In  trover,  the  plea  of  not  guilty  admits  the  property  of  the  plaintiff.  Therefore, 
evidence  that  the  chattels  had  been  ^ven  to  the  plaintiff  by  the  defendants  upon  a. 
certain  condition,  which  had  not  been  performed,  and  that  the  defendants  retook  them, 
is  not  admissible  under  that  plea.    Jones  v.  Davies,  vi.  566. 

11.  Duplicity  in  pleas.  To  a  declaration  on  a  promissory  note,  the  defendant 
pleaded  that  the  said  note  was  given  to  the  plaintiff  to  induce  him  to  abandon  a  ceN 
tain  threat ;  and  also  that  it  was  given  for  and  on  account  of  a  certain  debt  due  the 
plaindff,  from  which  debt  the  defendant  was  discharged  by  effect  of  a  certain  statute. 
Heldj  on  demurrer,  that  the  plea  was  bad  for  duplicity.  Heseltine  y,  Sieley^  xii. 
421. 

12.  Ambiguity  in  plea — Escape,  By  a  deed,  after  reciting  the  appointment  of  W.  T. 
as  bailiff  to  the  plaintiffs,  the  sheriff  of  Middlesex,  the  defendants,  W.  T.  and  his 
tareties,  covenanted  to  save  harmless  the  plaintiffs  from  any  action  brought  against 
ihem  touching  or  concerning  any  matter  "  wherein  the  said  bailiff  shall  act,  or  assume 
to  act  as  bailiff,"  or  '<  for,  or  by  reason  of,  any  extordon  or  escape  happening  by  the 
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act  or  default  of  the  said  baUiff."  The  declaration,  after  stating  an  escape,  averred 
that  it  happened  ^  by  the  default  of  the  defendant,  W.  T.,  and«not  otherwise,  he,  the 
defendant  W.  T.,  then  being  the  bailiff  of  the  pliuntiffs  as  such  sheriff."  The  defend- 
ants craved  oyer,  and  after  setting  out  the  deed,  pleaded  that  the  de&ult  **  was  not 
the  default  of  him,  the  said  W.  T.,  as  such  bailiff  of  the  plaintiffs.  Held,  that  the 
pica  was  bad  for  ambiguity ;  but,  semble,  that  the  declaration  would  have  been  bad  on 
special  demurrer,  for  not  showing  how  the  escape  was  the  default  of  W.  T.  Cubitt  v. 
Thompson,  i.  456. 

13.  Generality  in  plea — Gaming.  To  a  declaration  for  differences  on  the  sale  of 
railway  shares,  the  defendant  pleaded  generally  that  the  contract  was  by  gaming, 
(under  8  &  9  Vict  c.  109,  s.  18.)  On  demurrer,  the  pleas  were  held  bad  for  vicious 
generality.     Grizetcood  r.  Blane,  viiL  415. 

14.  Argumentative  plea — In  delL  A  plea  to  a  declaration  in  debt,  s^r  setting  out 
a  deed,  which  it  aUeged  to  be  a  deed  c^  arrangement  under  12  &  13  Vict.  c.  106, 
between  the  defendant  and  his  creditors,  stated,  that  the  creditors  by  whom  and  on 
whose  behalf  the  same  was  sealed,  were  "'  more  than  six  sevenths,  to  wit,  nine  tenths" 
in  number  and  value  of  the  creditors  of  the  defendant,  &c.  Held,  (on  special  demur- 
rer for  argumentativeness,  and  for  attempting  to  raise  an  inunaterial  issue,  &c.,)  that 
the  plea  sufficienUy  stated  the  deed  to  have  been  signed  "  by  or  on  behalf  of  six 
sevenths  of  the  creditors "  within  the  meaning  of  sect  225.  Stewart  v.  Collins,  iL 
S22. 

15.  In  action  against  cofnmon  carriers.  The  declaration  stated  that  the  defendants 
received  from  tiie  plaintiff,  as  common  carriers,  a  certdn  package,  to  be  safely  carried 
and  delivered  for  him  at  a  place  mentioned,  and  did  not  safely  carry  the  package,  but 
that  through  their  negligence  it  was  lost ;  the  defendants  pleaded  that,  at  the  time 
they  received  the  package,  they  gave  the  plaintiff  notice  that  they  would  not  be 
responsible  for  packages  of  a  particular  description,  under  which  this  particular  pack- 
age fell,  unless  their  contents  were  declared ;  and  that  the  contents  of  this  package 
were  not  declared ;  and  that  the  defendants  did  not  consent  to  be  respon^ble  contrary 
to  the  terms  of  such  notice.  Verification.  Held,  that  the  plea  amounted  to  an  argu- 
mentative denial  of  the  bailment  as  alleged  in  the  declaration,  and  was  therefore  lukd. 
Crouch  V.  7^6  London  and  Northwestern  Railway  Co,  xiv.  498. 

16.  Issuable  plea — Action  on  attorney's  hill.  To  an  action  on  an  attorney's  bill,  the 
defendant  pleaded  that,  after  the  accruing  ai  the  causes  of  action,  he  obtained  his  final 
order  for  protection  as  an  insolvent  debtor,  and  that  the  debts  in  question  were 
omitted  from  his  schedule  by  and  with  the  full  knowledge  and  consent,  and  by  and 
through  the  contrivance  and  procurement,  of  the  plaintiff.  Held,  an  issuable  plea. 
Wilkin  V.  Manning,  xxv.  512. 

1 7.  To  a  count  on  a  bill  of  e^cchange,  accepted  by  the  defendant,  and  indorsed  to 
the  plaintiffs,  the  defendant,  being  under  terms  of  pleading  issnably,  pleaded  that  he 
accepted  and  delivered  the  bill  in  part  payment  of  the  purchase-money  of  a  ship, 
which  he  was  induced  to  buy  of  the  plaintiffs  by  their  false  and  fraudulent  representa- 
tions as  to  her  value,  which  they  then  knew  to  be  false,  &c  Held,  that  the  plea  was 
not  issuable,  and  that  the  plaintiffs  were  entitied  to  sign  judgment,  but  that  the 

I  defendant  might  amend.    Sully  v.  Frean,  xxix.  404. 

18.  Action  on  bill  of  exchange.  In  an  action  on  a  bill  of  exchange  by  the  indorsee 
against  the  acceptor,  a  plea,  stating  that  there  were  certain  unsettied  accounts  betwixt 
the  drawer  and  the  defendant,  the  acceptor,  and  that  it  had  been  agreed  betwixt  the 
^defendant  and  the  drawer  before  the  bill  became  due,  that  such  accounts  should  be 
investigated,  and  in  case  the  balance  should  be  foond  to  be  in  defendant's  favor,  that 
defendant  should  not  be  liable  on  the  bill,  and  then  averring  that  such  investigation 
was  had  and  balance  found  to  be  in  defendant's  favor,  and  that  the  bill  was  indorsed 
to  the  plaintiff  after  it  was  due,  was  Kdd  to  be  an  issuable  plea.  Dunmore  v.  TarUtion^ 
ztL  391. 
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19.  7)re9pas$ — JusiiJicaHon  under  fi,  fa, — Admission  of  warrant  in  pleadings.  In 
trttpaw  for  breaking  and  entering  the  plaintiff's  house  and  taking  his  goods,  defendant 
pleaded  a  justification  under  k  fi,  fa.  and  warrant  of  execution  against  the  goods  of 
one  6.  H.,  which  warrant  was  delivered  to  the  defendant,  a  bailiff,  to  be  executed, 
and  thai,  under  the  authority  of  the  same,  the  defendant  entered,  &c.  The  plaintiff 
replied  de  injuria,  admitting  the  writ,  the  making  of  the  warrant,  and  the  delivciy 
diereof  to  the  bailiff.  Held,  that  the  existence  of  a  warrant  was  admitted  by  the 
replication,  and  that  the  defendant  was  not  bound  to  prove  it  Hewitt  t.  Macquire, 
TiL  671. 

20.  Trespass  for  pulling  down  wall — Paved  public  place — Special  injury  to  defend' 
anL  To  a  declaration  in  trespass,  the  defendant  pleaded  that  the  close  in  question 
was  a  paved  public  place,  within  the  meaning  of  the  Metropolitan  Paving  Act, 
(57  Gea  IIL  c.  29,)  and  that  the  plidntiff  had  unlawfully,  and  contrary  to  the  pro- 
visions of  the  said  act,  erected  thereon  the  said  wall ;  and  because  the  said  wall,  at 
tiie  said  time  when,  &c,  remained  incumbering  the  said  public  pavement,  and  because 
tiie  plaintiff,  upon  the  request  of  the  defendant,  refused  to  remove  the  same,  the 
defendant  entered  upon  the  said  close  and  pulled  down  the  said  wall.  Held,  (after 
verdict  for  the  defendant,)  that  the  plea  was  bad,  as  it  did  not  show  any  necessity  for 
the  defendant's  using  the  portion  of  the  pavement  obstructed  by  the  wall,  or  that  it 
interfered  with  the  exercise  of  his  right  of  passage.    Bateman  v.  Bluck,  xiv.  69. 

21.  Quare  clausum.  The  defendant  to  an  action  of  trespass  quare  clausum  fregit^ 
Biay  still  plead  together  the  pleas  of  not  possessed  and  liberum  tenementum.  Slocombe 
T.  Lyal,  ii.  S76. 

22.  PUa  of  right  of  way  to  declaration  quare  clausum  fregit.  The  plea  to  a  declara- 
tion  in  trespass  quare  clausum  fregit  alleged  a  right  of  way  thus  derived ;  that  A  up 
to  the  time  of  his  death  was  seised  of  a  certun  close,  &c. ;  that  he  had  no  other  way 
to  said  close  except  over  the  close  on  which  the  tre^)ass  was  alleged  to  have  taken 
place ;  that  on  his  death  the  former  close  escheated  to  the  lords  of  C  and  D ;  the 
defendant  justified  as  the  servant  of  D.  Held,  a  bad  plea,  inasmuch  as  there  was  no 
•ligation  that  D  had  no  other  right  of  way  than  that  in  question.  Proctor  v.  Hodg- 
son, xxix.  453. 

23.  Plea  of  right  of  way — Description  of  closes  through  which  it  passes.  In  «nswer 
to  a  declaration  in  trespass  quare  clausum  fregit  in  pleading  a  right  of  way,  it  is  not 
necessary  to  describe  with  great  particularity  the  closes  as  to  which  the  right  of  way 
is  claimed,  and  it  is  enough  to  give  the  names  of  the  two  at  the  termini  and  to  describe 
the  others  as  adjoining,  if  they  are  so.     Holt  v.  Daw,  v.  307. 

24.  Trespass  for  an  assault  and  battery — Plea  of  justif  cation — Material  averment — 
Matter  of  description — Distinct  trespasses.  Trespass,  for  that  the  defendant  **  assaulted 
the  plaintiff,  and  beat  and  ill  treated  him,  and  then  knocked  down  and  prostrated  him 
on  the  deck  of  a  certain  vessel."  Flea,  **  as  to  the  assaulting,  beating,  and  ill  treating" 
the  plaintiff,  a  justification  by  the  defendant  as  captain  of  a  vessel  on  board  of  which 
the  plaintiff  and  others  were  passengers,  and  alleging  that  the  plaintiff  made  an  afiray 
on  board  the  said  vessel,  and  was  then  fighting  with  another  person,  "  then  also  being 
a  passenger  in  and  on  board  of  the  said  vessel,  and  whose  name  was  to  the  defendant 
unknown,"  and  was  striving  to  beat  the  said  person ;  wherefore  the  defendant,  as  such 
captain,  to  preserve  peace,  and  prevent  the  beating  of  such  person,  gently  laid  his 
hands  ■  upon  the  plaintiff,  which  was  the  trespass  complained  of.  Held,  first,  that  the 
plea  would  have  been  good,  without  the  statement  that  the  person  with  whom  the 
jdaintiff  was  fighting  was  a  passenger  on  board  the  vessel,  whose  name  was  unknown 
to  the  defendant  Secondly,  that  such  statement  did  not  necessarily  contain  matter 
of  description,  and,  consequently,  that  a  failure  of  proof  of  that  part  of  the  plea  was 
not  material.  Thirdly,  diat  the  knocking  down  and  prostrating  of  the  plaintiff  was 
alleged  as  a  distinct  tre^MMs,  and  was  not  covered  by  the  justification  in  the  plea. 
Koden  t.  Johnson,  ii.  201. 
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25.  A  party  who  insists  upon  remaining  on  the  land  of  another  ag£unst  his  will,  and 
therefore  prima  facie  against  right,  ought  to  show,  in  a  plea  of  justification  in  an 
action  of  trespass,  all  the  circumstances  which  make  such  possession  lawful,  and  abridge 
the  general  rights  of  property.    Hayling  v.  Okeyy  xviii.  632. 

26.  Imprisonment  hy  commander  of  ship — Suspicion  of  larceny — Plea  must  state 
grounds  of  suspicion.  To  an  action  of  trespass  against  the  commander  of  a  ship  of 
war  on  the  high  seas  for  imprisoning  the  plaintiff  and  putting  him  in  irons,  a  plea 
alleging  sufficient  grounds  of  suspicion  that  the  plaintiff  had  committed  larceny  is  a 
sufficient  answer.  These  grounds  of  suspicion  must  be  specifically  stated.  Broughton 
y.  Jackson,  xi.  386. 

27.  Breaking  close  to  seize  goods  for  rent — Stat.  11  Geo,  IL  c.  19,  5.  1.  Trespass, 
for  breaking  and  entering  a  close  of  the  plaintiff,  and  carrying  away  divers  goods  and 
chattels  of  the  plaintiff:  the  defendant  pleaded,  under  the  11  Geo.  11.  c.  19,  s.  1,  that 
at  the  time  when  the  trespasses  were  committed,  one  O.  was  tenant  to  the  defendant, 
and  that  half  a  year's  rent  was  then  due,  and  that,  within  thirty  days  before  the  said 
time,  O.  fraudulently  and  clandestinely  conveyed  from  the  premises  the  goods  and 
chattels  in  the  declaration  mentioned,  being  the  proper  goods  and  chattels  of  the  said 
O.,  in  order  to  prevent  the  defendant  from  distraining  them ;  and  that  the  defendant, 
whilst  the  rent  remained  due,  and  within  thirty  days  after  the  said  goods  and  chattels 
had  so  been  conveyed  and  locked  up,  entered  the  said  close,  in  order  to  seize,  and  did 
seize  them  as  a  distress  for  the  said  arrears  of  rent ;  and  that,  because  the  defendant 
could  not,  without  breaking  open  and  entering  the  said  close  seize  the  said  goods,  the 
defendant  was  obliged  and  did  in  order  to  seize  the  said  goods,  first  calling  to  his 
assistance  the  constable  of  the  place  where  the  said  close  and  goods  were,  according 
to  the  form  of  the  statute,  and  with  his  aid  and  assistance,  in  the  daytime,  break  open 
and  enter  the  said  close,  in  order  to  seize  the  said  goods  and  chattels  for  the  said 
arrears  of  rent,  according  to  the  statute,  and  that  the  defendant  in  so  doing  did  no 
unnecessary  damage,  &c.  Held,  a  good  prima  facie  defence.  Williams  v.  Roberts^ 
xiv.  482. 

28.  Justification — New  asignment,  plea  to — Surplusage,  Trespass  for  an  assault 
The  defendants  justified  in  defence  of  the  possession  of  the  dwelUng-house  of  one  W. 
New  assignment,  that  the  trespass  was  committed  out  of  the  dwelling-house,  and  upon 
a  certain  bridge  and  for  another  and  different  purpose.  Plea  to  the  new  assignment, 
that  the  trespasses  newly  assigned  were  committed  in  defence  of  the  said  possession, 
by  removing  the  plaintiff,  and  that  the  defendants  **  did  then  take  the  plaintiff  by  the 
nearest  and  most  direct  way  to  a  certain  public  highway  near  to  the  said  dwelling- 
house,  &c.,  as  they  lawf!Uly  might  for  the  cause  aforesaid."  Upon  demurrer,  it  was 
held  that  the  plea  was  good,  as  it  intended  to  confess  trespasses  committed  on  the 
bridge,  and  to  justify  them  as  conmutted  in  defence  of  the  possession ;  that  with  these 
the  removal  to  the  highway  had  no  necessary  connection,  and  might  be  treated  as 
surplusage.     Hayling  y.  Okey,  xviii.  532. 

29.  Plea  of  user,  how  supported,  A  plea  of  user  for  any  number  of  years  is  sup- 
ported only  by  proof  of  user  coming  down  to  the  year  in  which  the  action  was  brought 
Qumre,  whetiier  such  a  plea  is  good  which  alleges  the  user  of  right  to  have  been  for 
twenty  or  forty  years,  as  the  case  may  be,  preceding  the  commencement  of  the  suit, 
without  saying  "  next "  preceding.     Lowe  v.  Carpenter,  vi.  450. 

30.  Divisibility  of  issue — User,  A  plea  alleging  twenty  years  user  of  water  for  cer- 
tain purposes,  and  among  others  to  supply  a  certain  cistern  and  the  existence  of  no 
such  cistern  being  proved,  but  other  parts  of  the  plea  being  sustained  by  evidence,  it 
was  held,  that  the  issue  was  divisible,  and  that  the  defendant  was  entitled  to  a  verdict 
except  as  to  such  cistern.     The  Proprietors  of  Rochdale  Canal  v.  Radcliffe,  xii.  409. 

81.  Trespass — Thirty  years'  user  of  common — One  year's  interruption.  In  an  action 
of  trespass  the  defendants  pleaded  their  rights  of  common,  acquired  by  a  thirty  years 
user,  to  a  large  space  of  land,  including  the  locus  m  quo,  bu^  as  to  the  locus  in  ^tio,  it 
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proved  that  there  had  been  a  year's  interruption  of  the  right  of  common.  Hdd^ 
that  there  was  no  justification  of  the  trespass.    Davies  t.  WilUaMUj  v.  269. 

32.  Prescription,  A  plea  claiming  an  immemorial  right  of  common  by  prescription 
in  the  occupiers  for  the  time  being  of  a  messuage,  is  bad  in  substance,  and  cannot  be 
supported  even  after  verdict    Jb. 

38.  Where  a  prescriptive  right  is  relied  on,  the. word  "prescription"  should  be 
used  in  the  pleadings.    Knapp  v.  The  Parishioners  of  Si.  Mary,  v.  562. 

54.  Contract  to  pay  freight.  Declaration  upon  a  contract  jto  pay  the  highest  freight 
wluefa  the  plaintiff  should  be  able  to  prove  had  been  paid  on  the  same  voyage ;  (not 
loflB  than  dOs.  per  ton ;)  averment  that  all  things  had  been  done  to  entitle  plaintiff  to 
freight  according  to  the  charter-party ;  and  also  a  special  averment  that  the  plaintiff 
was  able  to  prove,  as  the  fact  was,  that  the  highest  freight  paid  was  7L  per  ton,  of  all 
oi  which  the  defendant  then  had  notice ;  breach,  non-payment  of  the  freight  of  71.  per 
ton.  The  defendant  pleaded,  first,  a  traverse  of  the  special  averment :  second,  Uiat 
the  plaintiff  did  not  prove  the  fact  Heldj  on  demurrer,  that  the  second  plea  was 
had ;  that  on  the  first  plea  the  plaintiff  must  prove  that  the  fact  was  as  alleged,  and 
that  the  defendant  knew  it ;  and  that  the  defendant's  knowledge  was  sufiicient  prooC 
Qtther  Y.  Capper^  xxvL  275. 


m.  Autrefois  Acquit  and  Puis  Darrein  Continuance. 

1.  Prisoners  were  indicted  for  the  murder  of  A,  inter  alia^  by  a  series  of  assaults. 
They  were  acquitted  of  the  felony,  and  upon  the  evidence  they  could  not  have  been 
lawfully  convicted  of  assault  under  stat  7  Will.  IV.  and  1  Vict  c.  85,  s.  11,  since  the 
only  assaults  proved  were  not,  as  was  proved,  "  part  of  the  very  act  or  transaction 
prosecuted  as  a  felony."  The  prisoners,  having  been  subsequently  indicted  for  those 
asBanlts,  pleaded  autrefois  acquit,  and  the  judge  having  directed  the  jury  upon  the 
trial  of  this  plea,  to  the  effect  that  if  they  were  satisfied  there  were  several  distinct 
and  independent  assaults,  some  or  any  of  which  did  not  in  any  way  conduce  to  the 
death  of  the  deceased,  it  would  be  their  duty  to  find  a  verdict  for  the  crown,  it  was 
heldf  by  eight  judges,  that  such  direction  was  not  strictly  right,  inasmuch  as  the  issue 
raised  by  the  plea  was,  whether  the  prisoners  had  been  before  tried  for  the  same 
offence ;  and  held  by  six  of  these  judges  that  the  conviction  was  bad  by  reason  of  the 
Busdirection ;  but  it  was  held  that  the  misdirection  was  not  sufficient  to  invalidate  the 
yerdict  by  two  of  these  judges ;  by  whom,  together  with  six  others,  the  conviction  was 
affinned.  To  sustain  a  plea  of  autrefois  acquit,  it  is  not  sufiicient  merely  to  put  in  the 
record  d  the  first  indictment  and  acquittaL  Some  evidence  must  be  given  to  show 
that  the  offences  charged  in  the  former  and  present  indictment  are  the  same.  Regina 
T.  Bird,  iL  439,  448. 

2.  There  can  be  no  plea  of  autrefois  acquit,  where  there  is  no  judgment  in  the 
finxner  trial  on  the  record.    Per  Jervis,  C.  J.    Regina  v.  Reid,  i.  595. 

3.  In  action  on  recognizance  of  hail — Puis  darrein  continuance.  In  an  action  on  a 
recognizance  of  bail,  the  defendant  pleaded  two  pleas  of  nul  tiel  record  and  a  plea  of 
payment  The  plaintiff  having  obtained  judgment  on  the  pleas  of  nul  tiel  record, 
the  issue  on  the  plea  of  payment  came  on  for  trial,  when  the  defendant  offered  a 
plea  puis  darrein  continuance.  Held,  that  such  a  plea  was  receivable,  notwithstand- 
ing the  judgment  against  the  defendant  on  the  other  issues.  Wagner  v.  Imbrie,  iiL 
584. 

4.  Alien  enemy.  A  plea  (puis  darrein  continuance)  that  the  plaintiff  was  an  alien 
horn  in  the  empire  of  Russia,  and  an  enemy  of  the  queen,  born  of  alien  father  and  mother, 
and  not  a  subject  of  the  queen  by  naturalization,  denization,  or  otherwise,  and  that  he  was 
rending  in  this  kingdom  without  the  license,  safe-conduct,  or  permission  of  the  queeui 
ii  good,  althongb  it  does  not  in  terms  negative  that  the  plaintiff  had  obtained  a  Secre- 
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taiy  of  State's  certificate  under  the  7  &  8  Vict  c.  66,  s.  6,  nor  state  tbat  war  exists 
between  England  and  Russia.    Alcenius  v.  Nygren,  xxviii.  219. 

IV.  Traverse. 

1.  Too  large.  To  a  declaration  on  a  covenant  to  repair,  alleging  tliat  the 
defendant,  during  the  term,  to  wit,  on,  ^.,  and  thence  hitherto,  permitted  the 
premises  to  be  out  of  repair,  the  defendants  pleaded  that,  during  the  said  term,  the 
defendant  did  not  permit  the  said  premises  to  be  out  of  repair.  Heldf  that  the  plea 
was  too  large  a  traverse,  as  it  put  the  whole  time  in  issue.  Aldis  v.  Masouj  vi. 
891. 

2.  Conclusion  of  traverse.  If  pleas  which  are  traverses  of  facts  necessarily  implied  in 
the  declaration  conclude  with  a  verification,  instead  of  **  to  the  country,"  they  are  bad. 
Manhy  v.  Cremonini^  xi.  573. 

3.  Argumentative  traverse.  In  an  action  for  the  infringement  of  a  patent,  a  plea 
which  amounts  to  an  argumentative  traverse  of  the  specification  of  the  patent,  and 
which  pleads  evidence,  is  bad.    Hancock  v.  Noyes^  xxiv.  610. 

4.  False  imprisonment — What  traverse  puts  in  issue  In  trespass  for  false  imprison- 
ment, the  defendant  justified  under  an  order  made  by  the  judge  of  the  sherifi^'s  court  of 
London.  The  plea  did  not  allege  that  the  plmntifif  had  been  summoned  to  show 
cause  against  the  order  of  conmiitment  being  made,  but  it  stated  that  the  judge  duly 
and  according  to  the  form  of  the  statute  made  the  order  of  commitment  The  repli- 
cation averred  that  the  judge  did  not  order  the  plaintiff  to  be  conmiitted  to  prison  in 
the  manner  and  form  as  alleged  in  the  plea.  Held^  that  this  traverse  only  put  in  issue 
the  fact  of  the  order  of  commitment  being  made,  and  not  its  validity.  Buchanan 
V.  Kinningy  vii.  455. 

5.  Patent — Assignment — Disclaimer,  In  an  action  by  the  assignee  of  a  patent 
for  its  infringement,  the  declaration  alleged  that  after  the  assignment,  the  grantee 
of  the  patent,  pursuant  to  the  statute  5  &  6  Will.  lY.  c.  83,  entered  with  the 
clerk  of  the  patents  a  disclaimer  of  part  of  the  tide  of  the  invention.  .  Plea, — that 
before  the  making  of  the  disclaimer,  the  grantee  assigned  the  patent  to  the  plaintiff, 
and  at  the  time  of  making  the  disclaimer  was  not  a  person  who  could  lawfully  enter 
such  disclaimer ;  without  this,  that,  pursuant  to  the  statute,  he  entered  the  disclaimer, 
modo  et  formd.  Held,  that,  under  this  traverse,  the  only  issue  raised  was  whether 
in  point  of  fact  a  disclaimer  was  entered  by  the  grantee.  Wallington  v.  Dale,  xL 
567. 

6.  Landlord  and  tenant — Traverse  raising  immaterial  issue.  The  plaintiff  declared' 
on  an  agreement  by  which  he  let  to  the  defendant  two  rooms  in  a  house,  and  the  de- 
fendant promised,  besides  the  rent,  to  pay  the  proportion  of  the  rates  to  be  assessed. 
The  declaration  averred  that  rates  were  assessed,  that  the  plaintiff  paid  them,  and 
that  {he  proper  and  reasonable  proportion  to  be  paid  by  the  defendant  was  a  certain 
proportion,  to  wit,  one  third  part,  amounting,  to  wit,  to  50/.,  of  which  the  defendant 
had  notice  and  was  requested  to  pay,  &c.  A  plea  to  this  declaradon,  denying  the 
request  to  pay,  was  held  bad  on  demurrer,  as  raising  an  inunaterial  issue.  Also,  a 
special  traverse,  stating  that  the  proper  and  reasonable  proportion  was  a  certain  pro- 
portion amounting  to  12/.  10s.  and  no  more ;  absque  hoc  that  the  proper  and  reasonable 
proportion  was  a  certain  proportion,  to  wit,  50/.,  was  held  bad  on  demurrer,  for  at- 
tempting to  put  in  issue  the  immaterial  allegation,  that  50/.  was  the  precise  amount  of 
the  reasonable  proportion.    Hooper  v.  Woolmery  i.  399. 

7.  Detinue  for  deed — Materiality  of  traverse — Inducement  to  special  traverse.  In 
detinue  for  a  deed,  by  which  property  was  assigned  to  C.  and  S.,  on  trusts  for  secur- 
ing an  annuity  to  the  plaintiff,  the  defendant  pleaded  that  C.  and  S.  took  possession 
of,  and  had  a  right  to  the  deed ;  that  before  the  plaintiff  had  possession  of  the  deed; 
S.  obtained  possession  of  it,  and  C.  died ;  and  that  afterwards  S.  delivered  the  deed 
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to  the  defendant  to  keep,  and  that  the  defendant  detained  the  deed  from  the  plaintiff 
on  behalf  of  S.,  and  bj  his  aathority.  The  plaintiff  replied,  that,  before  the  defend* 
ant  wad  possessed  of  the  deed,  and  afler  the  death  of  C.,  one  6.,  and  not  S.,  wif 
possessed  of  the  deed,  and  that  G.  delivered  it  to  the  defendant  by  the  authority  of 
the  plaintiff,  and  that  the  defendant  hath  always  held  and  still  holds  the  same  under 
wich  authority ;  without  this,  that  S.  delivered  the  deed  to  the  defendant  Heldy  on 
q)ecial  demurrer,  that  the  replication  was  good,  the  traverse  that  S.  delivered  the 
deed  to  the  defendant  being  a  material  traverse.    Foster  v.  Crabb,  xiv.  215. 

8.  Ileldy  also,  that  the  inducement  to  the  special  traverse  was  not  bad  for  saying 
that  the  defendant  '*  still  holds  "  the  deed  by  the  pkiintiff 's  authority'.    lb. 

9.  Excuse  forprofert,  A  traverse  of  excuse  {or  prof ert  may  be  pleaded  with  other 
pleas  in  bar.    Porch  v.  Cresswell^  xiv.  385. 

10.  What  a  plea  traverses.  Mandamus  to  the  lord  and  stewanl  of  the  manor  of 
C.,  to  admit  £.  H.  F.  to  certain  copyhold  estates  which  were  alleged  in  the  writ 
to  have  descended  to  the  said  £.  II.  P.,  as  the  heiress  at  law  of  8.  T.,  deceased, 
who  was  her  maternal  uncle  and  the  person  last  seised.  The  return  alleged  that  the 
aid  copyhold  estates  did  not  descend  to  the  said  £.  H.  P.,  as  the  heiress  cf  S.  T.,  and 
that  the  said  E.  H.  P.  was  a  stranger  in  blood  to  the  said  S.  T.,  and  not  entitled  to  the 
said  estates,  whereof  the  said  S.  T.  died  so  seised.  Pleas,  first,  that  the  said  estates 
did  descend  to  the  said  £.  H.  P.  as  the  heiress  at  law  of  the  said  S.  T. ;  secondly,  that 
the  said  £.  IL  P.  was  not  a  stranger  in  blood  to  the  said  S.  T.  as  alleged;  thirdly,  that 
£.  H.  P.  was,  on  the  death  of  S.  T.,  entitled  to  the  said  estates,  whereof  S.  T.  died  so 
seised.  Held,  upon  demurrer  to  the  second  plea,  that  it  was  to  bo  considered  as  a 
distinct  and  single  plea,  and  that  it  traversed  an  immaterial  allegation  in  the  return, 
and  was  therefore  bad.  And  per  £rle,  J.,  that  one  plea  traversing  the  whole  of  the 
allegation  in  the  return  would  have  been  good.    Regina  v.  Dendy,  xviiL  S3  7. 

11.  Per  Cromptox,  J.  that  the  rule  of  pleading,  which  admitted  of  the  whole  of  an 
allegation  being  put  in  issue,  though  too  much  had  been  alleged,  did  not  apply.    1  &• 

V.  PUa  of  Payment  into  Court, 

1.  New  rules.  In  trover  for  cattle,  the  defendant  pleaded  that  the  conversion  com- 
plained of  was  a  sale  of  the  cattle  by  him  after  ho  had  seized  and  impounded  the 
same  as  surveyor  of  the  highways,  &c. ;  and  that  the  plaintiff  ought  not  further  to 
maintain  his  action  because  the  defendant  now  brings  into  court  the  sum  of  10/.  ready 
to  be  paid  to  the  plaintiff,  and  that  the  plaintiff  has  not  sustained  damages  to  a  greater 
amount,  &c.  Heldy  that  this  plea  was  bad,  as  not  warranted  by  the  new  rules.  Key 
T.  Thimbleby,  iv.  521. 

2.  Administration  bond,  acttoti  on — Payment  into  court.  In  an  action  on  an  adminis- 
tration bond,  breaches  were  assigned  in  the  declaration,  and  the  defendant,  by  way 
of  plea,  set  out  the  condition,  and  paid  money  into  court  as  to  certain  breaches,  and 
as  to  the  residue  averred  performance  or  excuse  for  non-performance.  Ileldf  that  the 
plaintiff  was  entitled  to  strike  out  the  whole  plea,  and  proceed  to  assess  damages. 
The  Bishop  of  London  v.  M'Niel,  xxiv.  511. 

S.  Plea,  in  the  general  form  given  by  the  Conmion-law  Procedure  Act,  of  payment 
into  court  of  2/.,  and  that  the  same  was  enough  to  satisfy  the  claim  of  the  plaintiff. 
Replication,  that  the  defendant  did  what  was  complained  of  under  circumstances 
which  did  not  enable  him  to  pay  money  into  court  in  the  action,  and  that  there  was 
not  any  statute  under  or  by  virtue  of  which  the  defendant  was  authorized  or  entitled 
■0  to  do.  Held,  upon  demurrer,  that  although  the  action  was  one  in  which  the  defend- 
ant could  only  be  entitled  to  pay  money  into  court  under  the  special  provisions  of  a 
ili^te,  still,  that  the  plea  in  the  above  general  form  was  good,  and  the  replication, 
tiierefore,  bad.     Thompson  t.  Sheppard^  xxviii.  200. 

4«  In  case  for  distraining  for  more  rent  than  was  due,  alleging  a  sale  of  the  goods. 
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defendants  for  plea  paid  money  into  coort  Held,  that  the  plea  admitted  both  the  dia* 
treas  and  die  sale,  and  that  a  joint  damage  beyond  the  smn  paid  into  court  need  not 
b^  shown ;  for  diat  both  defendants  were  liable,  though  tiie  evidence  connected  only 
one  with  the  grievance.    Leyland  v.  Tancrtd,  iiL  479. 

VL  EquitahU  Plecu  under  Common4aw  Procedure  Act,  1854. 

1.  What  constitutes  an  equkabk  defence.  In  reply  to  an  action  on  the  covenants 
of  a  lease,  the  defendants  pleaded  c^tain  agreements  for  the  delivery  up  and  accept- 
ance of  the  premises  and  cancelladon  of  the  lease  averring  all  things  properly  done 
on  his  part  and  that  it  was  the  fault  of  4he  plaintiff  that  the  surrender  was  not  com- 
pleted, but  the  agreement  was  not  in  writing.  Held,  that  such  plea  did  not  consdtote 
an  equitable  defence,  within  the  17  &  18  Vict  c.  125,  ss.  83,  86,  as  a  court  of  equity 
would  not  either  compel  pei^Mtnance  of  the  agreement  between  the  parties,  or  restrain 
the  plaintiffs  from  executing  their  judgment,  without  at  the  same  time  compelling 
the  defendant  to  execute  a  surrender  in  writing,  pursuant  to  the  statute  of  frauds ; 
and  this  court  had  no  power  to  compel  the  defendant  to  execute  such  surrender.  The 
Mines  Royal  Society  y.  Magnay^  xxviiL  447. 

2.  Power  ofcowrL  The  power  of  the  court  to  act,  under  the  above  secdons,  is  ccm- 
fined  to  cases  where  they  are  empowered  to  grant  an  injunction  absolute  and  without 
terms,    id. 

3.  It  is  not  necessary,  in  order  to  give  the  court  power  to  grant  a  defendant  leave 
to  plead  an  equitable  defence  along  with  other  pleas,  that  the  defendant  should  be 
endded  to  uncondldonal  relief  in  equity.     Chilton  v.  Carrington,  xxx.  439. 

4.  Action  on  bUl  of  exchange*  To  an  action  on  a  bill  of  exchange,  the  court  allowed 
the  defendant  to  plead  by  way  of  an  equitable  defence,  (leaving  its  validity  to  be 
quesdoned  on  demurrer,)  that  the  defendant  was  chairman  of  a  company  completely 
registered  under  the  Joint  Stock  Begistration  Act;  that  the  bill  was  drawn  for  the 
company's  purposes,  and  accepted  by  the  defendant,  as  chairman  of  the  company ; 
that,  in  order  to  bind  the  company,  it  ought  to  have  been  accepted  by  another  director 
also,  and  countersigned  by  the  secretary ;  that  by  mistake  or  accident  this  was  omitted 
to  be  done;  that  it  never  was  intended  that  the  defendant  should  be  bound  personally, 
and  that  all  pardes,  including  the  plaintiff,  had  treated  it  as  a  bill  of  the  company. 
Burgoyne  v.  Cottrell^  zxviiL  232. 

6.  In  action  of  trooer.  In  an  action  of  trover  an  equitable  plea,  to  the  effect  that 
the  property  alleged  to  have  been  converted  was  conveyed  to  the  defendant  and  paid 
fer  by  him  under  a  contract  of  sale,  but  that  the  brokers  who  made  the  bought  and 
sold  notes  had  by  mistake  omitted  to  include  it  in  the  bill  of  sale,  was  allowed  to  be 
pleaded  on  affidavit  of  its  truth,  subject  to  the  right  of  the  plaindff  to  reply  and  demur 
tiiereta    Stede  v.  H^dock,  xxviiL  540. 

VuL  Of  Arbitration  and  Award, 

'  1.  When  plaintiff  not  at  liberty  to  show  that  award  has  been  set  aside.  To  an  acdon 
fer  goods  sold,  the  defendant  pleaded  that  an  action  having  been  brought  in  the  county 
court  for  the  same  cause,  the  matter  was  afterwards  submitted  to  arbitradon,  and  that 
an  award  was  made  of  a  certain  sum,  which  the  plaindff  refused  to  receive,  and  dis- 
charged the  defendant  from  paying  into  court  Replicadon,  nul  tiel  award,  Held^ 
first,  that  under  these  pleadings  the  plaindff  was  not  at  liberty  to  show  that  the  award 
had  been  set  aside.  Secondly,  that  the  plea  was  not  bad,  on  modon  for  judgment 
non  obstante  veredicto,  in  omitting  to  state  that  the  reference  was  ordered  by  the  judge 
under  the  77th  section  of  the  County  Court  Act,  the  obligatory  part  conosting  of  the 
mutual  consent  to  arbitradon.  Roper  v.  Levy,  viL  670. 
2.  Plea  that  arbitrators  did  not  make  their  award  modo  et  formL    The  plea,  that 
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**  tihe  arbitrators  did  not  make  their  award  concerning  the  matters  in  difference  referred 
to  them  modo  et  formal  puts  in  issue  only  the  fact  of  ^e  award  having  been  made 
of  and  concerning  the  matters  in  difference,  and  not  its  validity.  Adcock  y.  Woad^ 
▼1570. 

S.  Action  on  award — Demurrer,  Action  on  an  award ;  plea,  setting  out  the  award  and 
concluding  with  a  demurrer  to  the  declaration.  Held^  that  by  section  56,  of  the  15  & 
16  Vict  c.  76,  the  award  was  part  of  the  plea  and  not  of  the  declaration,  so  as  to 
enable  the  defendant  to  demur ;  and  judgment  was  given  for  the  plaintiff*.  Semble^  that 
the  defendant  ought  to  have  pleaded  the  award  simply  or  with  a  prayer  of  judgment, 
so  iui  to  enable  the  plaintiff  either  to  traverse  and  raise  any  question  of  fact,  as  to  its 
being  the  award  declared  on,  or  to  demur  and  raise  any  question  of  law,  as  to  its  cottr 
straetioa.    Sim  v.  Edmonds^  xxvi.  379. 

4.  The  declaration,  that  an  arbitrator  found  in  &vor  of  the  pliuntifi*  to  the  whole 
amount  demanded,  and  that  a  given  portion  of  the  same  had  been  paid  to  the  plain- 
tiff* by  the  defendant,  and  that  they  then  **  requested  "  the  defendant  to  pay  the  balance 
to  the  plaintiff,  is  good,  if  no  objection  be  made  on  special  demurrer  that  the  balance 
was  not  pointed  out  Quosre,  whether  the  declaration  would  have  been  good  on 
special  demurrer.     Smith  v.  Hartley,  v.  383. 

5.  Where  a  difference  has  existed  between  parties,  and  they  have  submitted  the 
whole  matter  to  arbitration  and  the  defendant  has  refused  to  fulfil  the  award,  it  is  not 
necessary  to  set  out  the  matters  in  diff*erence  in  the  declaration ;  it  is  sufficient  that  it 
should  appear  that  differences  have  existed  and  that  the  arbitrator  has  awarded  de 
prannissis;  and  it  is  for  the  defendant  to  show  that  the  arbitrator  has  not  acted  within 
the  scope  of  his  authority.    Jb. 

6.  Breach  of  award.  An  arbitrator  directed  that  the  defendants  pay  270/.  to  the 
pkuntifi*s,  and  that  two  thirds  of  the  costs  be  paid  by  the  defendants  and  the  other  one 
third  by  the  plaintiffs.  In  the  declaration  two  breaches  were  assigned ;  1st,  non-pay- 
ment of  the  270/.,  2d,  non-payment  of  two  thirds  of  the  costs,  such  two  thirds  amount- 
ing to  500/.  Held^  that  the  first  allegation  of  breach  was  good,  and  the*  second  bad. 
Kirk  ▼.  Unwin,  vL  477. 

Vm.  Particulars  of  Demand. 

1.  Sufficiency  of— Statement  of  ground  of  action.  The  particulars  of  a  sunmions 
were :  **  To  sinking  a  shaft  at "  &c. ;  **  Cr.  Cash  on  account,  £,*'  making  the  balance 
the  sum  claimed.  Held,  that  the  summons  and  particulars  showed  a  sufficient  ground 
of  action,  without  stating  that  the  shafl  was  sunk  for  defendant  Wedlake  v.  Sargent^ 
▼ilL  404. 

2.  Defendant  not  misled.  Where  the  pl2untiff*'s  particulars  of  demand  state  the 
action  to  be  brought  for  one  year's  salary,  or  damages  for  the  dismissal  of  the  plaintiff 
before  the  expiration  of  such  year,  it  is  sufficient  to  let  in  a  claim  upon  a  quantum 
meruit  for  work  done  during  a  portion  of  such  year,  if  it  does  not  appear  that  the 
defendants  were  misled  by  the  particulars.    Harris  v.  Montgomery j  v.  441. 

8.  Where  the  plaintiff*  had  been  compelled  to  pay  to  the  indorsees  a  promissory 
note  which  he  had  given  to  the  defendant,  as  liquidated  damages  in  case  he  should 
break  his  agreement  to  purchase  all  his  beer  of  the  defendant ;  and  in  his  summons 
and  particulars  stated,  that  the  plaint  was  brought  **  for  money  paid  by  the  plaintiff 
for  and  on  account  of  the  defendant  to  A.  B.  &  C.  upon  a  judgment  obtained  by  them 
in  this  (the  county)  court  as  indorsees  of  a  promissory  note  of  the  plaintiff  and  one 
W.  made  payable  to  the  defendant  or  his  order,  but  for  which  promissory  note  the 
pbuntiff  or  W.  never  received  from  the  defendant  any  value  or  consideration,"  it  was 
hM^  that  the  summons  and  particulars  sufficientiy  described  the  ground  of  the  action, 
•8  the  defendant  could  not  be  misled  by  them,  and  that  evidence  as  to  the  quality  of 
the  beer  was  admissible  under  them.    Standiffe  ▼.  Clarke^  ix.  492. 
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4.  Action  for  fees — Uneeriainty  of  amount  of  "  This  action  is  brongbt  to  recorer 
the  amount  of  fees,  profits,  %id  emolaments  received  hj  the  defendant,  as  deputy 
prothonotary  of  the  palace  court,  on,  from,  and  after  the  20th  November,  1848,  to  the 
commencement  of  this  suit ;  the  plaintiff*,  who  is  the  prothonotary  of  the  said  court, 
having,  on  the  last-mentioned  day,  revoked  all  or  any  authority  of  the  defendant  to 
act  as  such ;  also  the  amount  prior  to  the  siud  20th  day  of  November,  up  to  and 
including  the  ^th  day  of  October,  1848.  The  phuntifT  does  not  know  the  exact 
amount  of  such  fees,  profits,  and  emoluments,  but  the  same  is  in  the  knowledge  of  the 
defendant"  Held^  Coleridge,  J.,  dubitante,  a  sufficient  particular  to  entitle  plaintiff*  to 
recover  both  the  fees  due  to  the  prothonotary,  as  such,  before  the  revocation,  and  sSi 
the  fees  received  ^nce  then.     Campbell  v.  Hewlitt^  xii.  875. 

5.  Judgment  non  obstante — Judicial  notice  of  particulars.  The  declaration  in  an 
action  of  debt  claimed  44£.  8s.  The  particulars,  after  giving  credit,  stated  the  balance 
due  from  the  defendant  to  be  12/.  45.  The  defendant  pleaded  payment  of  152.  in 
satisfaction,  and  obtained  a  verdict  Held^  that  ih»  plaintiff  was  not  entitled  to  judg- 
ment non  obstante  veredicto^  although  the  court  will  not  judicially  notice  the  particulars 
of  demand,  as  they  are  not  a  part  of  the  record,  yet,  after  verdict,  it  will  take  notice 
that  there  may  be  such  particulars  as  will  make  a  plea  valid.  Turner  v.  Collins^  iiL 
863. 

6.  Objection  to  particulars  of  demand  cannot  be  taken  after  the  defendant  has 
{beaded  in  the  county  court     Wedlake  v.  Sargent,  viiL  404. 

IX.  Replication. 

1.  Action  on  foreign  judgment — Replication  bad  as  not  showing  foreign  law.  Action 
on  a  judgment  of  a  foreign  tribunal :  plea,  that  defendant  had  never  been  served 
with  process  or  appeared,  4)or  was  a  resident  of  the  country  nor  had  property  there ; 
replication,  that  the  judgment  was  on  a  bill  of  exchange  drawn  in  B.  according  to  the 
]aw8  of  that  country,  and  payable  there ;  that  by  those  laws  the  place  of  payment  is 
to  be  taken  as  the  domicil  of  the  acceptor ;  that  summons  was  left  at  the  place  of 
payment  there ;  and  that  "  by  the  law  of  B.  and  practice  of  said  court "  such  leaving 
b  a  good  summoning ;  and,  therefore,  the  judgment  was  valid.  Held^  that  the  replica- 
tion was  bad,  as  it  did  not  sufficiently  show  what  was  the  law  of  the  foreign  countiy 
at  the  time  of  the  acceptance.  Pollock,  C.  B.,  dubitante.  Meeus  v.  Thellusson,  xx. 
465. 

2.  Statute  of  Limitations — Pleas  of  set-off  and  never  indebted.  Debt  Plea,  set- 
off alleging  that  the  amount  due  from  the  plaintiff  to  the  defendant  equalled  the  plain- 
tiff's claim.  Replication,  as  to  the  plea,  so  &r  as  it  related  to  49/.  16*.  10^/.,  pared, 
&c.,  the  Statute  of  Limitations,  concluding  with  a  verification,  and  as  to  the  residue 
that  the  plaintiff  was  not  nor  is  indebted  modo  et  formd.  Held,  on  special  demurrer, 
that  the  replication  was  bad.  The  proper  replication  would  be,  that  part  of  the  set- 
off was  barred  by  the  Statute  of  Limitations,  and  that  the  plaintiff  was  not  indebted 
to  the  defendant  in  any  sum  which  (with  the  part  so  barred)  equaUcd  the  amount  of 
his  demand.    Mead  v.  Bashford,  iv.  408. 

8.  Action  for  injury  to  land — Replication  de  injurid.  In  an  action  for  injury  to 
land,  the  defendants  pleaded  that  they  entered  on  the  plaintiff's  land  under  sect  85 
of  the  Lands  Clauses  Consolidation  Act,  before  the  expiration  of  the  prescribed 
period  for  exercising  their  compulsory  powers,  and  being  so  lawfully  in  possession 
that  they,  after  the  prescribed  period,  continued  in  possession,  and  in  the  due  and  law- 
ftil  exercise  of  the  powers  of  the  said  act  committed  the  grievances  complained  o£ 
The  plaintiff  replied  (admitting  the  statute)  de  injuria  absque  residua  causes.  Held, 
Uiat  the  replication  was  bad,  as  the  plea  claimed  an  interest  in  land,  and  the  rephca- 
tion  traversed  an  authority  in  law  by  the  denial  of  acting  under  die  statute.     Wonley 

*~    South  Devon  Railway  Co.  iv.  228. 
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4.  In  trespass — Estoppel.  In  trespass  for  mesne  profits  the  defendant  pleaded  first, 
not  possessed,  and  secondly  title  in  himself;  the  plaintiff  replied  by  way  of  estoppel 
•8  to  trespasses  since  October  26, 1853,  setting  out  a  writ  in  ejectment  of  that  date  in 
which  he  was  claimant,  directed  to  the  defendant  as  tenant  in  possession,  and  averred 
judgment  thereon  by  default  and  an  entry  by  virtue  of  the  judgment ;  and  on  de- 
nnrrer  it  was  held  a  good  replication  to  both  pleas.     Wilkinsan  v.  Kirby,  xxvi.  371. 

5.  The  estoppel  in  such  case  is  from  the  date  of  the  writ,  and  the  plaintifi*'s  title  is 
presomed  to  continue  unless  the  rejoinder  shows  it  to  have  detennined.    lb, 

6.  It  is  not  necessary  to  aver  notice  to  the  defendant  of  the  proceedings  in  eject- 
ment, or  the  issuing  and  execution  of  a  writ  of  possesion.  The  replication  contained 
a  sufficient.averment  of  the  plaintiff's  entry.    lb, 

7.  To  a  plea  of  nul  tiel  record  the  plaintiff  replied  tiel  record,  but  omitted  to  give 
a  day  to  bring  in  the  record ;  the  court  refused  to  give  judgment  on  motion  therefor* 
Ayiwwrd  v.  GarreU,  L  402. 

8.  Composition  with  creditors — Fraudulent  preference.  The  defendants,  being  in- 
debted to  the  plaintiff  and  other  persons,  proposed  a  composition  to  his  creditors, 
idiich  was  agreed  to  at  a  meeting  whore  the  plaintiff  was  not  present  The  plaintiff 
refused  to  concur  unless  he  should  receive  a  much  larger  percentage  than  had  been 
agreed  to  by  the  other  creditors.  The  defendants  finally  consented  and  gave  notes 
&r  the  amount  agreed  upon,  assuring  the  plaintiff  that  he  was  the  only  preferred 
creditor ;  whereas,  the  defendants  had  preferred  several  persons  besides  the  plaintiff. 
Qlie  plaintiff  now  brought  an  action  for  the  goods  sold ;  the  defendants  pleaded  a 
release,  to  which  the  plaintiff  replied  that  the  release  was  obtained  by  the  fraud  of 
the  defendants.  Held,  Wightman,  J.,  dissentiente,  that  the  replication  was  not  proved, 
inasmuch  as  the  plaintiff  had  participated  in  the  fraudulent  preference  <^  himself  to 
the  other  creditors.    Mallalieu  v.  Hodgson,  v.  279. 

9.  Libel  imputing  murder — Replication  by  way  of  estoppel.  Semble,  that  if  in  an 
action  for  a  libel  imputing  to  the  plaintiff  the  crime  <^  murder  with  aggravating  cir- 
cumstances, the  defendant  pleads  that  the  plaintiff  did  commit  murder,  a  replication 
to  such  plea,  by  way  of  estoppel,  that  the  plaintiff  was  tried  and  acquitted,  is  not 
good.    Helsham  v.  Blackwood,  v.  409. 

10.  Multifariousness — Trespass — Distress.  To  an  action  of  trespass  for  breaking 
and  entering  the  plaintiff  *s  house  and  seizing  his  goods,  the  defendant  pleaded  that 
one  Thomas  held  a  house  as  tenant  to  one  Payne ;  that  the  rent  was  in  arrear ;  that 
the  said  goods,  being  the  goods  of  Thomas,  were  fraudulently  and  clandestinely  ccm- 
veyed  by  him  from  his  house  to  prevent  a  distress,  and  were,  with  the  plaintiff's  con- 
sent, placed  in  the  plaintiff's  house ;  whereupon  the  defendant,  as  bailiff  of  Payne, 
and  by  his  command,  seized  the  goods  as  a  distress.  Replication,  that  ihe  said  goods 
were  not  the  goods  of  Thomas,  nor  were  they  fraudulently  and  clandestinely  con- 
veyed away  by  Thomas  to  prevent  a  distress.  Semble,  that  the  replication  was  not 
open  to  the  objection  of  multifariousness,  but  that  it  was  a  good  answer  to  the  plea. 
Thomas  v.  WatJcins,  ziv.  489. 

11.  Replication  de  injurid — Ancient  lighU — Trespass.  To  an  action  of  trespass  for 
entering  a  close  and  pulling  down  a  stable,  the  defendant  pleaded  that  he  was  pos- 
sessed of  a  dwelling-house  adjoining  the  plaintiff's  close,  and  was  entitled  to  have  the 
l^t  and  air  enter  through  a  certain  ancient  window  therein ;  that  the  stable  wrong- 
fully and  unlawfully  obstructed  the  light  and  air,  and  darkened  the  window,  where- 
fore he  entered  the  plaintiff's  close  and  pulled  down  the  stable  to  remove  the  ob- 
stmction.  The  plaintiff  replied  de  injurid.  Held,  on  special  demurrer,  that  the  rep* 
fication  was  good,  as  the  |^a  consisted  merely  of  excuse ;  that  it  neither  claimed 
any  interest  in  the  pliuntiff 's  land,  nor  set  up  such  a  right  by  virtue  of  an  authority 
from  the  plaintiff,  within  the  true  meaning  <^  the  rule  which  precludes  the  adoption 
€f  this  general  form  oC  replication.    Thompson  y.  Eastwood^  iyi>b^^. 
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X.  In  Admiralty  and  Ecclesiastical  Courts. 

1.  In  an  allegation  responsive  to  summary  petition,  in  a  cause  of  wages,  it  is  not 
necessary  to  plead  the  entries  in  the  log,  of  the  several  acts  of  disobedience  and  mu- 
tinous conduct,  relied  upon  to  work  a  forfeiture  of  the  wages.    The  John  KnoXy  xx,  631. 

2.  An  allegation,  propounding  a  will  and  codicil  alleged  to  have  been  made  by 
▼irtue  of  certain  powers  under  a  deed  of  settlement,  did  not  plead  the  deed  of  settle- 
ment   Held  J  that  the  deed  should  be  pleaded  as  an  exhibit    Este  v.  Este,  i.  629. 

3.  If  administration  of  the  estate  of  a  married  woman  is  granted  to  her  next  of  kin 
rather  than  to  her  husband,  and  the  husband  sets  up  his  interest  in  act,  on  petition, 
such  act  should  be  answered  by  the  next  of  kin.    BrencUey  v.  Lynn^  ix.  ^3. 

4.  PrerogcUive  court — Immateriality.  An  ardcle,  pleading  a  declaration  of  an 
attesting  witness  that  the  testatrix  was  insane  in  March,  1850,  and  had  been  so  for 
years,  the  will  being  executed  in  May  of  the  same  year,  was  rejected  as  unmaterial. 
Yglesias  v.  Dyke,  i.  626. 

XI.  Of  Amendment ;  Svhstitution  ;   Variance. 

\.'  Action  for  money  had  and  received  with  count  in  trover — Plea  of  joint  conversion 
and  judgment  again/ft  one.  Declaration  for  money  had  and  received,  with  a  count  in 
trover.  Plea,  that  the  debt  became  due  from^he  defendant  jointly  with  B,  who  had 
also  jointly  converted  the  plaintiff's  goods,  and  that  judgment  had  been  recovered  by 
the  plaintiff  against  B  for  the  same  causes  of  action.  At  the  trial,  the  count  in  trover 
was  given  up,  and  it  was  proved  that  the  defendant,  assisted  by  B,  had  wrongfully 
sold,  as  auctioneer,  the  goods  in  question,  and  that  the  plaintiff  had  recovered  judg- 
ment against  B,  without  satisfaction,  for  the  conversion,  but  that  the  proceeds  of  the 
sale  (for  which  this  action  was  brought)  were  received  by  the  defendant  alone.  The 
plea  was  then  amended  by  striking  out  the  allegation  of  the  joint  receipt,  and  sub- 
stituting, that  the  action  was  for  the  proceeds  of  the  sale  of  the  goods  for  the  conver- 
sion of  which  the  plaintiff  had  recovered  judgment  against  B.  Held,  that  the  amend- 
ment was  right,  and  should  be  made  without  costs,  as  the  plea,  both  before  and  after 
amendment,  raised  substantially  the  same  defence,  namely,  the  recovery  against  B. 
Buckland  v.  Johnson,  xxvi.  328. 

2.  Insolvency —  Withdrawal  of  new  plea  and  substitution  of  former  ones.  The  plaintiff 
becoming  insolvent  after  issue  joined,  the  defendant,  by  leave  of  a  judge,  given  under  the 
Stat  15  &  16  Vict  c.  76,  s.  142,  (the  plaintiff's  assignees  not  giving  security  for  costs,) 
pleaded  a  plea  of  the  plaintiff's  insolvency,  withdrawing  his  old  pleas.  The  plaintiff 
confessing  tl||  plea  and  giving  notice  to  tax  his  costs,  under  rule  23  of  the  New  Plead- 
ing Rules,  the  court  held  that  the  plaintiff  was  entitled  to  costs  under  the  rule,  if  the 
plea  of  insolvency  stood,  but  allowed  the  defendant  to  withdraw  that  plea,  and  to  sub- 
stitute his  old  pleas  again  and  to  go  on  with  the  action.  Plummer  v.  Hedge,  xxviiL 
226. 

3.  Amendment  of  replication  framed  to  embarrass.  To  an  action  containing  two 
counts  upon  two  mortgage  deeds,  and  two  upon  bonds  collateral  to  them,  the  defend- 
ant pleaded  to  each  count  the  Statute  of  Limitations,  3  &  4  Will.  IV.  c.  42 ;  to  which 
the  plaintiff  replied,  that  the  defendant,  before  the  commencement  of  the  suit,  made 
an  acknowledgment  that  the  debt  remained  unpaid,  and  due  to  the  plaintiff,  within  the 
true  intent  and  meaning  of  the  statute,  and  that  the  action  was  brought  within  twenty 
years  after  such  acknowledgment  Held,  that  this  replication  was  framed  to  embarrass 
and  prejudice  the  fair  trial  of  the  cause,  and  according  to  the  provisions  of  15  &  16 
Yict  c.  76,  8.  52,  must  be  amended  by  specifying  one  or  more  of  the  modes  of  acknowl- 
edgment mentioned  in  the  statute.    Forsyth  v.  Bristowe,  xvi.  523. 

4.  The  declaration  stated  that  the  plaintiff  entered  into  the  service  of  the  defendant 
as  a  commercial  traveller  at  a  yearly  salary,  and  that  the  defendant  agreed  to  continue 


PLEADING.  493 

him  in  his  employ  for  a  whole  year,  and  then  alleged  that  the  defendant  discharged 
him.  It  was  proved  that  there  was  a  usage  in  the  trade  that  commercial  travellers 
diould  be  dismissed  with  a  three  months'  notice.  Held^  that  the  contract  was  not 
proved,  the  condition  as  to  the  notice  not  being  in  defeasance  of  the  contract,  but 
forming  part  of  it ;  but  that  the  plaintiff  ought  to  have  been  allowed  to  amend  at  the 
trial,  without  costs.    Metzner  v.  Bolton,  xxiv.  537. 

5.  A  case  stood  thus  stated  on  the  pleadings :  A  contracted  to  sell  to  B  100  hogsheads 
of  Gingelly  oil,  **  expected  to  arrive  by  the  ship  Resolute  from  Madras."  The  Resolute 
arrived  with  more  than  100  hogsheads  of  the  oil  on  board,  but  only  34  hogsheads  were 
consigned  to  or  under  the  contrc^  of  A.  Held,  that  in  such  case  it  could  not  be  taken 
as  a  condition  of  the  obligation  to  perform  the  defendant's  contract  that  the  oil  arriving 
in  the  ship  should  be  under  his  power  or  control.  The  plea  was  allowed  to  be  amended 
so  as  to  read,  that  of  the  100  hogsheads  **  expected  to  arrive  "  per  The  Resolute,  only 
84  hogsheads  did  arrive,  and  that  these  had  been  tendered,  &c. ;  whether  or  not  the 
plea  as  amended  would  state  a  good  defence,  qucere.    Fischel  v.  Scott,  xxviii.  404. 

6.  Variance,  In  a  writ  of  error  brought  to  reverse  a  judgment  of  waiver  against  a 
woman,  the  judgment  was  called  a  judgment  of  outlawry.  Held,  upon  plea  of  nul  tiel 
record,  that  this  was  a  fatal  variance,  and  that  the  defendant  in  error  was  entitled  to 
judgment    Burnett  v.  Phillips,  vi.  467. 

7.  A  plea  of  set-olF  stated  that  the  plaintiffs  authorized  one  G.  W.,  trading  as  G.  W. 
and  Ca,  to  sell  the  goods  for  the  price  of  which  the  action  was  brought,  as  and  for  the 
proper  goods  of  him  G.  W.,  and  that  he  did  so  sell  them ;  and  that  G.  W.  was  indebted 
to  the  defendant,  &c.  The  evidence  was,  that  the  plaintiffs  authorized  G.  W.  to  sell 
the  goods  as  and  for  the  goods  of  G.  W.  and  Co.,  which  firm  consisted  of  G.  W.  and 
L.  S.  Held,  that  this  was  a  material  variance.  The  construction  of  3  &  4  Will.  IV. 
c  42,  s.  24,  decided,  as  to  the  form  of  judgment  in  such  case.  Addington  v.  Magan,  iL 
S27.    See  Indictment,  Amendment. 

Xn.  Practice. 

1.  Practice  in  case  of  a  change  in  the  defendant's  name.  HibtHethtoaite  v.  The  Leeds 
and  Thirsk  Railway  Co,  vi.  523. 

2.  Non-joinder  of  co-contractor.  If  an  action  is  brought  against  two,  who  plead  non- 
assumpsit,  and  the  evidence  fiuls  to  fix  one  of  them,  the  plaintiff*  must  be  nonsuited, 
and,  therefore,  to  a  plea  in  abatement  for  non-joinder  of  a  co-contractor,  the  plaintiff 
may  reply  the  infancy  of  such  alleged  co-contractor.  Bo}fie  v.  Webster,  x.  394.  It  is 
otherwise  in  America.    See  note. 

8.  Grant  of  leave  to  demur.  The  court  granted  leave  to  the  defendant,  under  the 
15  &  16  Yict.  c.  76,  s.  80,  to  demur  and  plead  not  guilty,  with  a  traverse  on  an  affi- 
davit of  the  defendant's  attorney,  that  he  was  informed  and  believed  that  the  defend- 
ant had  just  cause  to  plead  those  pleas,  and  that  the  declaration  would  be  held  bad  in 
substance  on  demurrer,  and  that  the  objections  raised  to  it  by  the  demurrer  were  good 
and  valid  objections  in  law.    Price  v.  Hetoett,  xviii.  522. 

4.  Signing  judgment,  A  variance  betwixt  the  pleas  as  delivered  and  the  abstract, 
which  is  not  sul»tantial  or  calculated  to  embarrass  the  plaintiff,  will  not  entitle  the 
plain^  to  sign  judgment  Where  an  abstract  of  several  inconsistent  pleas  is  deliv- 
ered, the  proper  course  is  for  the  plaintiff  not  to  consent  to  such  abstract,  but  to  go 
before  the  judge,  and  oppose  the  pleas  being  allowed.    Dunmore  v.  Tarleton,  xvi.  391. 

5.  Debt  on  land.  To  debt  upon  bond,  the  defendant  may  plead  as  to  part,  payment 
in  satisfaction  post  diem  under  4  &  5  Ann.  c.  16,  s.  12.    Husband  v.  Davis,  iv.  342. 

6.  Set-off.  Where  to  a  plea  of  set-off  the  plaintiff  replies  that  he  is  not  indebted  as 
in  the  plea  alleged,  he  may  under  this  replication  avail  himself  of  the  objection  that 
the  debt  is  due  not  firmn  himself  alone,  but  ficom  a  third  party  jmnily  with  him.  Arnold 
T«  Bambrigge,  xxiv.  451. 
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7.  Plea  to  action  on  judgment.  Pleas  which  might  have  been  pleaded  to  the  original 
action  cannot  be  pleaded  to  an  action  upon  the  judgment  The  Bank  of  Australasia 
T.  Mas,  iy.  252. 

'X^TTT.     General  Principles. 

1.  In  privy  council.  The  rule  in  pleading,  "  Qui  ponit  fatetur"  must  be  received 
with  some  modification.  It  must  be  rigidly  enforced  with  respect  to  every  averment 
made  by  a  party  alleging  within  his  own  personal  knowledge,  but  the  same  rule  must 
be  applied  less  stringently,  and  in  some  instances  rejected,  when  the  party  states  facts 
not  within  his  personal  knowledge.     GreviUe  v.  Tylee,  xxiv.  53. 

2.  It  is  sufficient  for  a  pleading  to  say  that  proceedings  have  been  according  to  the 
Insolvent  Act,  and  the  process  on  which  the  defendant  is  in  custody  need  not  be 
alleged  in  the  replication.     Wickens  v.  Goatley^  viii.  420. 

3.  Bill  of  exchange — Plea  of  want  of  consideration,  A  plea  of  want  of  considerar 
tion,  in  an  action  on  a  bill  of  ^Eichange,  must,  besides  showing  the  circumstances,  di*- 
tinctly  allege  that  there  was  no  other  consideration  than  that  mentioned.  Boden  v. 
Wright,  xxii.  445. 

4.  Action  by  foreign  correspondent  against  proprietor  of  newspaper-^Pleas  alleging 
breach  of  plaintiff  *s  stipulations.  Declaration,  that  defendant  engaged  plaintiff  as 
salaried  correspondent  of  a  New  York  paper,  due  notice  to  be  given  of  termination  of 
the  engagement :  breach,  dischai^e  without  cause  or  notice.  Also,  counts  in  indebitatus. 
Fleas :  1.  That  it  was  a  condition  that  plaintiff  should  write  by  each  steamer,  which 
he  neglected  to  do  on  several  occasions.  2.  A  condition  that  plaintiff  might  draw  on  de- 
fendant for  his  salary,  as  it  fell  due,  but  should  never  anticipate  any  part  of  it ;  that 
he  did  draw  several  bills  so  anticipating,  which  were  dishonored,  to  the  damage  of  de- 
fendant's credit  3.  As  to  50^  that  it 'was  attached  in  defendant's  hands  under  a 
trustee  process  in  New  York,  and  pidd  over  to  the  judgment  creditor  under  the  law 
of  that  State ;  both  plaintiff  and  defendant  being  citizens  thereof,  and  defendant  a 
resident  there.  Held,  upon  demurrer,  that  the  first  two  of  the  above  pleas  alleged 
only  a  breach  by  the  plaintiff  of  stipulations  in  the  contract,  for  which  ho  might  be 
made  liable  in  a  cross-action  for  damages,  and  were,  therefore,  no  bar  to  A  action. 
But  that  the  other  plea  was  sufficient,  and  a  good  defence  pro  tanto.  Ooxdd  v.  Webb, 
XXX.  331. 

5.  Plaintiff  entering  appearance  for  defendant — Notice  to  agents  of  a  corporation. 
To  an  action  on  a  judgment,  the  defendants,  a  corporation,  {beaded  that  they  were  not 
served  with  process  in  the  action,  but  that  the  plaintiff  irregularly  caused  an  appear- 
ance to  be  entered  for  the  defendants,  when  they  were  not  within  the  jurisdiction  of 
the  court  By  order  of  the  court,  before  the  trial,  agents  of  the  defendants  had  re- 
ceived notice  of  the  action.  The  plea  was  held  bad,  the  defendants  not  showing  that 
they  had  no  notice  of  the  summons,  and  did  not  appear  in  the  action.  Sheehy  v.  The 
Professional  lAfe  Assurance  Co,  xxiv.  268. 

6.  Action  by  transferree  of  bond — Plea  thgt  sum  was  not  borrowed  of  plaintiff,  jrc. 
The  defendants  were  authorized  to  borrow  money  necessary  for  the  purposes  of  the  act, 
and  to  give  bonds  for  the  same,  which  bonds  were  assignable.  In  an  action  by  the 
plaintiff,  as  transferree  of  one  of  such  bonds,  the  condition  of  which  recited  that  the 
defendants  had,  in  pursuance  of  the  said  acts,  borrowed  of  one  T.  P.  5,000^,  for 
enabling  them  to  carry  the  said  acts  into  execution,  the  defendants  pleaded  that  they 
did  not  borrow  the  said  sum  of  the  sud  T.  P.,  or  any  part  thereof,  for  the  purposes 
of  the  said  acts,  and  that  they  were  not  authorized  to  make  the  said  bond,  and  that 
the  same  was  made  contrary  to  the  provisions  of  the  said  act  Held,  upon  general 
demurrer  the  plea  was  bad,  as  not  alleging  that  the  money  was  not  necessary.  Horton 
V.  The  Westminster  Improvement  Commissioners,  xiv.  878. 

7.  Pleas  of  conspiracy  and  fraud.  The  defendants  also  pleaded,  that  at  and  befixre 
the  bond  was  made,  C.  M.  and  W.  M.,  were  entitled  to  receive  from  the  defendants, 
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certain  bonds ;  that  the  said  T.  P.  and  others  conspired  fraudulently  to  procure  for 
T.  P.  one  of  the  said  bonds  to  which  the  said  C.  M.  and  W.  M.  were  entitled,  and  that 
by  means  of  such  conspiracy  and  fraud  they  procured  the  said  C.  ^L  and  W.  M.,  to 
authorize  the  defendants  to  give  to  the  said  T.  P.  one  of  the  said  bonds,  and  that  the 
bond  sued  upon  was  thereupon  given  to  T.  P.  by  the  defendants,  and  that  they  the 
defendants  had  never  borrowed  any  sum  of  money  from  the  said  T.  P.  Held,  bad  on 
general  demurrer,  because  the  defendants  could  not  set  up  as  a  defence  the  fraud  that 
had  b^en  committed  upon  C.  M.  and  W.  M.,  by  whose  directions  they  had,  in  pur- 
suance of  their  contract  with  them,  given  the  bond  to  T.  P.    /&.  • 

8.  Debt  on  bond — Acknowledgment  toithin  twenty  years.  Debt  on  a  bond,  conditioned 
for  the  repayment  by  T.  W.  to  J.  B.,  before  June  5th,  1818,  of  certain  stock,  and  for 
the  payment  of  certain  sums  in  lieu  of  dividends.  Breach,  1st,  that  the  stock  had  not 
been  replaced ;  2d,  that  the  dividends  on  such  stock  were  semi-annual,  only  one  of  ■ 
which  was  payable  before  said  June  5th  ;  that  J.  B.,  on  the  11th  of  September,  18249 
died ;  and  that  if  the  said  stock  had  continued  standing  in  J.  B.'s  name,  or  the  plain- 
tiff's, as  administrator,  a  sum,  to  wit,  &c.,  would  have  been  payable  half-yearly  as  divi- 
dends, and  the  money  pa}'ablo  in  lieu  of  such  dividends,  and  becoming  due  af^er  J. 
B/i  death,  amounted  to  a  large  sum,  to  wit,  &c.  And  although  the  said  stock  had  not 
been  transferred  into  the  name  of  J.  B.  or  the  plaintiff,  yet  the  said  T.  W.  and  the 
defendants  had  wholly  failed  to  pay  the  sums  which  became  due  in  lieu  of  the  said 
seTeral  dividends.  Plea,  the  Statute  of  Limitations.  Replication,  as  to  1st  breach,  a 
sufficient  acknowledgment  on  Sept  10th,  1824;  as  to  2d,  traversing  the  plea.  Re- 
joinder, traversing  first  part  of  replication.  An  agreement,  acted  upon  until  J.  B.'s 
death,  was  proved,  by  which  T.  W.  was  to  board  J.  B.  in  part  satisfaction  of  the  divi- 
dends due  him.  Held^  first,  that  supposing  the  issue  raised  by  the  rejbinder  cast  upon 
the  plaintiff  the  burden  of  proving  an  acknowledgment  within  twenty  years  next 
before  the  commencement  of  the  action,  the  above  was  sufficient  evidence  to  entitle 
the  pUundff  to  the  verdict  on  that  issue,  as  also  on  the  second  issue  raised  by  the 
replication.  Secondly,  that  the  bond  was  not  within  the  8  &  4  Will.  IV.  c.  42,  s.  5 ; 
that  the  replication,  therefore,  as  to  the  first  breach,  set  up  no  answer  in  law  to  the 
plea ;  but  as  to  the  second  breach,  that  a  cause  of  action  still  existed  upon  the  part 
of  the  condition  which  stipulated  for  the  payment,  from  time  to  time,  of  such  sums  as 
would  have  been  payable  by  way  of  dividends,  if  the  stock  had  continued  standing  in 
J.  B.'s  name.  Judgment  for  plaintiff.  Damages  to  be  confined  to  those  claimed  in 
the  second  breach.    Blair  v.  Ormonde  vii.  318. 

9.  Plea  of  no  notice  of  action — Misfeasance  in  making  false  return — Nonfeasance—' 
'*  Sum,*'  meaning  of  A  declaration  stated  that  the  plaintiffs  in  a  court  of  record 
recovered  a  debt  of  50/.,  and  sued  out  a  f-fa.  directed  to  the  defendant  as  the  officer 
for  executing  the  process ;  that  the  defendant  did  not  levy,  but  falsely  returned  nulla 
bona.  The  second  plea  set  out  the  record,  which  stated  that  the  action  was  in  debt 
for  goods  sold ;  that  the  plaintiffs  demanded  50/.,  which  they  recovered,  together  with  6/. 
15».  Sd.  as  damages  and  costs.  The  last  plea  stated  that  no  notice  of  action  had  been 
given  under  the  local  act  of  parliament  establishing  the  sidd  court  of  record.  De- 
murrer. Replication,  to  the  second  plea,  that  the  debt  sought  to  be  recovered  was 
50/.,  and  that  no  damages  were  sought  to  be  recovered  except  such  as  were  necessary 
for  enabling  the  plaintiffs  to  recover  their  costs.  Demurrer.  The  local  act  provided 
that  in  all  actions  "  for  any  thing  done  in  pursuance  of  this  act"  notice  of  action  should 
be  given  to  the  defendant  Another  section  of  the  local  act  provided  that  the  said 
court  of  record  should  **  have  authority  to  try  actions  of  assumpsit,  covenant,  and 
debt,**  &c.,  "  provided  the  sum  or  damages  sought  to  be  recovered  shall  not  exceed 
60W  Ileldj  first,  that  the  last  plea  was  good ;  that  the  defendant  was  entitled  to  notice 
of  action,  part  of  the  cause  of  action  being  for  a  misfeasance  in  making  a  false  return. 
Quarey  whether  in  case  of  a  mere  nonfeasance  notice  of  action  would  have  been 
necessary.    Secondly,  that  the  replication  was  good,  the  cause  of  action  being  within 
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ic  jurisdiction  of  the  inferior  court  That  the  word  ^  sum  "  in  the  act  of  parliament 
noant  "  debt" ;  and  that  the  action  was  substantially  for  50/.  debt  onty/the  damages 
jcinnr  merely  nominal  for  the  purpose  of  carrjring  costs.    JotUe  t.  Taylor,  vii.  674. 

1 0.  It  is  discretionary  with  the  judge  whether  he  will  allow  a  party  to  plead  and 
demur  together,  although  the  affidavit  may  be  made  as  required  by  the  15  &  16  Yict 
c.  76,  8.  80.     Thompson  v.  Knowlef,  xxviii.  497. 

1 1 .  Allegation  of  a  right  subject  to  qualification  or  limitation.  The  Faversham  Oys- 
ter Fishery,  a  company  in  the  nature  of  a  prescriptive  corporation,  had  power,  by  its 
con^itution,  (confirmed  by  an  act  of  parliament  of  3  Yictc.  59,)  at  certain  courts 
called  water-courts,  to  make  orders,  rules,  and  regulations  for  the  government  and 
management  of  the  company,  and  for  imposing  and  levying  fines  and  penalties  on  its 
members  for  the  breach  or  non-observance  of  such  orders,  rules,  and  regulations ;  and 
also  to  appoint  a  foreman  and  a  jury  of  twelve,  who  should  have  the  management  and 
regulation  of  the  fishery,  and  of  the  afiairs  of  the  company.  By  a  water^ourt  order  of 
the  3l8t  of  July,  1 790,  it  was  ordered,  amongst  other  things,  "  that  all  such  tenants  [free- 
men or  members  of  the  company]  as  have  boats  shall  work  for  the  company  in  regular 
turn,  unless  that  he  or  his  boat  shall  be  incapable  of  .doing  business ;  that  is  to  say, 
each  man,  being  so  capable,  shall  succeed  him  who  worked  last,  as  he  stands  in  the 
company's  list.**  And  by  a  subsequent  order  of  the  29th  of  July,  1 797,  reciting  the 
order  of  the  Slst  of  July,  1790,  it  was  "^  declared,  ordered,  and  decreed  that  nothing 
in  the  said  recited  orders,  or  either  of  them,  contained,  was  meant  or  intended  to  de- 
prive or  hinder,  or  shall  deprive  or  hinder,  the  foreman  and  jury  of  this  company,  or 
the  major  part  of  them  assembled  on  the  company's  affairs,  from  exerdmng  at  all  times 
their  ancient  and  accustomed  discretionary  powers  of  regulating  the  business  of  the 
siud  company,  by  postponing  or  setting  aside  the  turn  of  any  of  the  tenants  of  this 
manor  and  hundred,  in  doing  any  business  of  the  said  company,  for  reasons  appear- 
ing to  the  said  foreman  and  jury,  or  the  major  part  of  them,  to  be  satis&ctory,  ex- 
pedient, or  proper,  for  that  purpose."  On  the  12th  of  July,  1852,  an  order  to  the 
following  effect  was  made  by  the  foreman  and  jury :  *<  As  the  commencement  of  the 
season  for  the  selling  of  oysters  is  drawing  near,  in  order  to  provide  salesmen,  it  is 
ordered  that  the  foreman  put  out  a  notice  for  persons,  freemen  of  the  company,  who 
are  desirous  of  going  to  London  as  salesmen,  to  give  in  their  names  to  him  or  any  one 
of  the  jury  on  or  before  the  19th  instant;  and  that  the  jury  proceed  to  the  electing 
of  such  on  or  as  soon  after  that  time  as  convenient  And,  in  order  that  the  company 
may  be  provided  with  fitting  and  proper  vessels  to  take  the  oysters  to  market,  it  is 
ordered  that  notice  be  posted  at  the  usual  place,  to  require  those  freemen  that  have 
boats  fitting  and  proper,  to  give  notice  to  the  foreman  or  any  one  of  the  jury  of  their 
intention  of  working  for  the  company."  There  was  no  evidence  of  the  giving  of  such 
notice  by  the  foreman  under  the  above  order ;  but  the  plaintiff  had  notice  of  it  on  the 
14 til  of  July.  On  the  19th,  a  further  order  was  made  by  the  foreman  and  jury,  as 
follows :  **  It  is  ordered  that  three  men  (naming  them)  go  to  Billingsgate,  as  salesmen. 
The  following  are  the  names  of  those  that  have  given  notice,  according  to  the  notice 
of  the  ISth  of  July,  of  their  intention  of  carrying  oysters  for  the  company  (naming 
the  men  and  their  boats). :  and  it  is  ordered  that  the  above-named  boats  do  carry  tiie 
oysters  to  Billingsgate  Market,  and  that  no  boats  be  allowed  to  take  a  turn  with  them 
until  after  the  81st  of  October."  The  plaintiff  not  having  given  notice  of  his  inten- 
tion to  carry  until  the  18th  of  August,  the  defendant,  acting  under  the  order  of  the 
19th  of  July,  refused  to  employ  him  and  his  boat  until  after  the  81st  of  October. 
Before  the  year  1850,  the  practice  had  been,  that  the  foreman  and  jury  ascertained, 
either  by  notice  or  by  personal  application,  befi>re  the  commencement  of  each  season, 
who  could  carry,  and  then  the  freemen,  after  they  had  ceased  to  be  employed  else- 
where, gave  notice,  and  came  in  after  standing  hj  one  turn.  The  plaintiff'  himself 
had,  however,  been  excluded  in  the  year  1851,  by  reason  of  his  omission  to  give  notice 
of  his  readiness.    In  an  action  against  the  foreman,  for  excluding  the  plaintiff*  and  his 
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boat  from  turns  of  carrying,  under  the  above  circumstances,  it  was  held,  that  the  order 
d  the  Slst  of  July,  1 790,  was  properly  alleged  in  the  declaration  as  giving  the  freemen, 
having  boats,  an  absolute  right  to  work  in  turn,  and  that  the  incapacity  of  the  man  or 
his  boat,  not  being  in  the  nature  of  a  qualification  or  limitation  of  the  right,  need  not 
be  noticed.     Hills  v.  Hunty  xxviii.  381. 

12.  Production  and  proof  of  order  set  forth  in  plea.  The  defendant  justified  under 
the  orders  of  the  13th  and  19th  of  July,  1852,  stating  that,  by  the  former,  those  free- 
men who  intended  to  work  for  the  company  were  thereby  required  to  give  notice  of 
such  their  intention  on  or  before  the  1 9th  of  July  ;  that  the  plaintiff  omitted  to  give 
such  notice;  that,  by  the  order  of  the  19th,  notice  was  given  that  such  only  of  the 
freemen  as  had  given  notice  should  be  employed  in  carrying  oysters  for  the  company,  ^ 
and  that  those  who  had  not  given  notice  should  be  excluded  until  after  the  Slst  of 
October;  and  that,  by  reason  of  the  last-mentioned  order  or  regulation,  the  defendant, 
as  foreman,  refused  to  employ  the  plaintiff,  as  ho  lawfuUy  might,  &c.  Held,  that  the 
plea  was  not  sustained  by  the  production  and  proof  of  the  order  above  set  forth ;  and 
that  the  plea  could  not  be  made  good  by  striking  out  the  order  of  the  12th  of  July. 
lb. 

IB,  Power  to  make  order,  Qucere,  whether  the  foreman  and  jury  had  power  to 
make  the  order  of  the  19th  of  July,  1852,  and  whether,  if  they  had,  it  was  a  reason* 
able  one, — the  notice  of  the  12th  giving  no  intimation  of  the  time  at  which  the  free- 
men were  required  to  give  notice  of  their  intention  to  carry,  nor  informing  them  of 
the  consequences  of  their  omission  to  do  so.    lb, 

14.  Liability  to  patf  tithe  rent-charge —  Co venant  by  tenant  to  pay,  A  declaration  stated 
that  the  plaintiff  was  lessee  of  a  farm  under  the  defendant,  and  that,  afler  the  deter- 
mination of  the  lease,  a  sum  of  money  became  due  and  payable  to  the  ecclesiastical 
oommisaoners  for  a  tithe  rent-charge  upon  the  said  farm,  which  the  defendant,  as 
owner,  was  liable  to  pay,  but  refused  to  do  so,  and  that  in  consequence  a  distress  was 
put  in,  and  a  stack  of  the  plaintiff's,  which  was  lawfully  on  the  farm,  was  seized  and 
sdd,  and  the  plaintiff  claimed  to  be  indemnified  against  the  seizure  and  sale.  Plea, 
that  the  defendant  was  not  liable  to  pay  the  said  tithe  rentrcharge  as  alleged,  on  which 
issue  was  joined.  It  was  proved  that  the  plaintiff  had  in  his  lease  covenanted  to  pay 
the  titiie  rent<:harge  and  had  a  right  of  onstand  for  his  ricks,  &c.,  till  the  May  afler 
the  end  of  his  term.  The  term  expired  ^t  Michaelmas,  1852,  and  the  tithe  rent- 
charge  in  question  became  payable  on  the  1st  of  October  following,  but  by  the  cus|om 
of  the  country  the  tenant  was  bound  to  pay  the  tithe  rent-chai^e  falling  due  imme- 
diately afler  the  end  of  his  tenancy.  Held,  that  on  this  issue  the  defendant  was 
entitled  to  the  verdict,  as  the  6  &  7  Will  IV.  c.  71,  s.  67,  creates  no  personal  liability 
upon  the  owner  of  the  lands  charged  with  the  tithe  rent  Griffenhoofe  v.  Daubuz^ 
xxviiL  220. 

15.  Scire  facias  against  member  of  Joint-stock  company — Plea  of  no  rule  or  order 
obtained,  A  writ  o£  scire  facias  b  the  proper  remedy  against  a  member  of  a  joint-stock 
company,  the  plaintiffs  having  failed,  afler  due  diligence,  to  obtain  satis&ction  from 
the  effects  of  the  company.  In  such  case  the  plea  that  no  rule  or  order  had,  before 
issuing  the  scire  facias,  been  obtained  of  the  court  or  judge  is  bad.  Marson  v.  Lund^ 
vL  819. 

16.  Sci,  fa,  against  a  member  of  a  company  registered  under  7  &  8  Vict  c.  110,  to 
obtain  satisfaction  of  a  judgment,  which  the  plaintiff  had  failed  to  obtain  bv  execution 
against  the  effects  of  the  company.  Plea,  first,  that  due  diligence  had  noft)cen  used, 
concluding  with  a  verification ;  secondly,  that  no  order  of  court  had  been  obtained  to 
issue  the  scL  fa.  Replication  traversing  the  first  plea,  concluding  to  the  country. 
Demurrer  to  the  second  plea.  Demurrer  to  the  replication*  Held,  that  the  plaintiff 
was  not  precluded  by  tlie  68th  section  of  the  statute  from  proceeding  by  scifa.  under 
the  66th.    Held,  also,  as  to  the  pbadings,  first,  that  the  second  plea  was  bad ,  secondly, 
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according  to  the  direction  of  the  general  and  local  acts.  Defendant  pleaded  the 
repeal  of  the  general  act,  apd  alleged  performance  up  to  the  time  of  repeal.  Plain- 
tiff replied,  first,  tliat  the  tnistees  required  the  treasurer  to  account  to  certain  persons 
appointed  by  them,  which  he  refused  to  do;  and  secondly,  that  the  treasurer  received 
money  which  he  did  not  account  for  and  pay  over,  according  to  the  intent  of  the  local 
and  general  acts,  and  of  the  bond.  Rejoinder  and  demurrer.  Held,  that  the  replica- 
tion was  bad,  for  that  the  first  breach  stated  that  the  treasurer  was  required  to  account 
to  persons  appointed  by  the  trustees,  whereas  after  the  repeal  of  the  general  act  he 
could  not  be  so  required ;  and  the  second  breach  was  bad,  because,  although  the 
reference  to  the  general  act  was  surplusage,  yet  it  contained  no  allegation  of  a  requi- 
dtion  by  the  trustees  to  pay  or  account,  which  was  a  condition  precedent  within  the 
local  act,  on  which  the  breach  must  rest.  That  the  plea  was  bad,  since,  by  not  answer- 
ing the  alleged  non-performance  of  the  condition  of  the  bond  subsequent  to  the  repeal 
of  the  general  act,  it  failed  to  answer  the  whole  declaration.  That  the  bond  might  be 
put  in  force,  notwithstanding  the  repeal  of  the  general  act,  since  there  might  be  a 
performance  of  so  much  of  the  condition  as  depended  upon  the  local  act,  although  so 
much  as  depended  upon  the  general  act  was  become  impossible.  Davis  t.  Cary,  iii. 
868. 

21.  The  plea  of  tender  is  not  a  plea  in  bar  of  the  action.  Cooch  y.  Mcdtby,  xxyiii. 
192. 

22.  The  sum  paid  in  upon  the  tender  b  a  part  of  the  amount  recovered  by  the 
plaintiff.     Ih. 

23.  A  pleading,  to  be  good  on  demurrer,  since  the  passing  of  the  Common-law 
Procedure  Act,  must  be  good  in  substance,  and  such  as  would  have  been  held  to  be 
good  on  general  demurrer  before  the  passing  of  that  statute.  Richards  v.  lieavis^ 
xxviiL  157. 

24.  Special  contract  to  carry — Traverse  of  delivery  and  acceptance.  In  a  declaration 
on  the  ease,  the  allegation  of  a  delivery  to  be  carried  is  equivalent  to  an  allegation  of 
a  delivery  to  be  safely  and  securely  carried,  subject  to  such  exceptions  as  the  law  will 
create.  Consequently,  in  case  of  a  special  contract  to  carry,  wherein  the  liability  of 
the  defendants  is  limited,  the  plea  of  the  defendants  traversing  mode  et  forma  the 
delivery  and  acceptance  so  alleged  in  the  declaration  is  good.  Austin  v.  The  Man" 
Chester^  Sheffield,  ffc.  Railway  Co.  v.  329. 

25.  Money  due — Assignmeht  of  chose  in  action.  To  a  count  for  money  due — plea, 
that  a  joint  debtor  resided  in  California ;  that  by  the  law  of  C.  a  debt  was  assignable ; 
that  this  debt  was  so  assigned,  and  the  assignee  sued  and  recovered.  Replication,  that 
by  the  law  of  C.  the  assignee  might  reassign  to  the  creditor,  who  might  sue,  notwith- 
standing the  assignee  had  recovered  judgment,  unless  the  whole  was  levied ;  that  the 
assignee  did  so  reassign,  &c.  Held,  that  if  the  plea  was  good,  the  replication  was  good, 
because  assignment  is  in  each  the  same ;  and  that  the  plea  was  good  if  it  amounted  to  an 
averment  that  the  assignee  had  the  exclusive  right  to  sue.    Tliompson  v.  BeU,  xxv.  171. 

26.  Money  had  and  received — Fraud — Rescission  of  contract,  A  sent  a  horse  to  B, 
an  auctioneer,  to  be  sold  without  warranty  on  certain  false  representations,  the  false- 
hood of  which  were  concealed  from  B.  B  sold  the  horse  accordingly,  and  received 
the  price ;  but  before  he  paid  over  the  price  to  A,  the  purchaser  discovered  the  fraud, 
rescinded  the  contract,  gave  B  notice  not  to  pay  the  price  to  A,  and  demanded  it  back 
from  B.  Held,  a  defence  to  an  action  by  A  against  B  to  recover  the  price  as  money 
had  and  received  to  A*6  use.     Stevens  v.  Legh,  xxiv.  210. 

27.  Accommodation  bill — Plea  in  bar  to  maintenance  of  action.  To  an  action  by  the 
indorsee  of  a  bill  of  exchange,  the  defendant  pleaded  that  the  bill  was  an  accommoda- 
tion bill ;  that  the  drawer  indorsed  the  bill  and  other  bills  to  the  plaintiffs  as  security 
for  the  repayment  to  them  of  30/.  advanced  by  them  to  him,  and  that  the  bill  was 
ntisfied  by  payment  to  them  by  the  acceptor  of  one  of  the  other  bills  of  the  money  so 
■dvanced.    Heldj  that  the  plea  was  no  bar  to  the  further  maintenance  of  the  action. 
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payment  having  Jbeen  made  by  a  stranger,  and  not  liaving  been  ratified  by  the 
ntiflfs.    Kemp  y.  BaUs,  xxviiL  498. 

.'8.  Special  replication — New  assignment  of  trespasses.    Matter  which  before  the 

tutc  15  &  16  Vict  c.  76,  88.  77,  79,  was  the  subject  of  a  special  replication,  is  not 

t  in  issue  by  the  general  traverse  given  by  these  sections.    Trespass  quare  clausum 

•tgit ;  plea  justifying  under  a  right  to  dig  soil.  Replication, — **And  the  plaintiff  joins 

sue  on  the  plea."    Held j  that  the  right  only  was  put  in  issue,  and  that  trespasses,  extra 

he  right,  should  have  been  new  assigned.     Glover  v.  Dixon,  xxtv.  490. 

29.  Covenant  against  suretjf  on  indenture  of  apprenticeship — Plea  of  no  services  to 
perform  for  plaintiffs  jointig — Replication.  In  covenant  against  a  surety  on  an 
indenture  of  apprenticeship  of  A,  to  serve  B  and  C,  the  defendant  pleaded  that  there 
never  were  or  was  any  service  or  services  for  A  to  perform  to  or  for  the  plaintiffs 
jointly.  Replication,  that  the  plaintiffs  were  surgeons  living  apart  from  each  other 
and  not  in  partnership,  which  facts  the  defendant  well  knew  at  die  time  of  the  execu- 
tion of  the  indenture.  Held,  bad.  The  proper  course  would  have  been  to  take  issua 
on  the  plea.    Popham  v.  Jones,  xxiv.  S59. 

SO.  When  the  objection  to  a  plea  on  demurrer  was  that  it  was  too  general,  it  was 
7(6/(/ a  sufficient  answer  to  the  demurrer,  that  the  declaration  was  as  general  as  die 
plea.    Per  Parke,  B.     Thompson  v.  Knowles,  xxviii.  497. 

31.  Circuity  of  action,  A  plea  is  not  good  in  avoidance  of  circuity  of  action,  unless 
it  shows  that  the  sum  which  the  defendant  is  entided  to  recover  from  the  plaintiff 
must,  in  law,  be  the  same  as  that  for  which  the  plaintiff  sues.  It  is  not  enough  that  a 
jury  would  probably  give  the  defendant  the  same  sum,  as  damages.  Charles  v.  Alton^ 
xxvi.  319. 

32.  In  an  action  by  the  public  oflicer  of  a  banking  copartnership,  the  court  allowed 
a  plea  denying  that  the  copartnership  were,  at  the  commencement  of  the  suit,  carrying 
on  the  business  of  bankers.    Roe  v.  Fuller,  viii.  553. 

S3.  Plea,  when  issuable.  A  plea  is  not  issuable  which  has  been  already  decided  to 
be  bad  by  the  judgment  of  a  court    Beauelerk  v.  Hook,  vii.  888. 

34.  Error  to  reverse  outlawry.  In  error  to  reverse  outlawry,  the  error  asngned 
being  that,  at  the  time  of  issuing  the  exigi  facias,  the  plaintiff  in  error  was  beyond 
the  seas,  the  defendant  pleaded  that  the  plaintiff  left  the  realm  before  the  awarding 
of  the  exigi  facias,  and  voluntarily  remained  abeent;  and  that  he  had  notice  that  he 
was  about  to  be  demanded  at  the  county  courts,  and  nuglit  have  returned  before  they 
were  holden.    Held,  that  this  plea  was  not  issuable.    lb, 

35.  Lease  by  mortgagor  in  possession — Notice  of  mortgage  by  mortgagee  to  tenant  and 
claim  of  renL  Where  a  mortgage  had  been  effected,  and  then  a  lease  granted  by  the 
mortgagor  in  possession,  upon  which  rent  had  become  due,  but  before  payment  the 
mortgagee  had  given  notice  of  the  mortgage  to  the  tenant  in  ponession,  and  claimed 
the  rent  in  arrear — keltl,  upon  demurrer  to  the  plea,  in  an  action  for  use  and  occu- 
pation brought  for  such  rent  in  arrears  by  the  mortgagor,  against  the  tenant  in  pos- 
session, that  an  averment  of  such  notice  and  claim  by  the  mortgagee,  without  an 
accompanying  averment  of  a  cooaequent  payment  by  the  defendant,  was  no  sufiicient 
bar  to  the  plaintiff's  right  of  action.     Wilton  v.  Dunn,  vii.  406. 

36.  Covenant  as  surety — Plea  to  damage  only,  A  declaration  stated,  that  the  de- 
fendants as  surety  did  covenant  with  the  plaintiffs  that  B  should  at  all  times,  whilst  he 
continued  in  his  oflice,  fiiithfnlly  account  for  all  sums  which  he  should  receive,  and 
that  a  certificate  under  the  hand  of  the  auditor  of  the  district,  stating  the  amount  of 
loss,  should  be  conclusive  evidence  against  die  defendants  of  the  truth  of  the  certi- 
ficate. The  declaration  then  averred,  "  that,  after  the  making  of  the  deed,  B.  re- 
ceived divers  moneys  which  he  did  not  account  for,  and  that  the  auditor  certified  a 
loss  to  the  amount  of  800/.,  and  alleged,  as  a  breach,  the  non-payment  of  that  sum. 
Plea  that  B.  was  at  the  time  of  making  the  deed  in  arrear;  and  that  the  loss  certified 
vrai  occasioned  as  well  by  such  arrears  as  by  the  noa-accounting  in  the  declaration 
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mentioned  ;  without  this,  that  the  auditor  certified  that  a  loss  had  been  occasioned  to 
the  plaindfifs  by  means  of  the  premises  in  the  decliiration  mentioned  to  the  amount 
of  800/.  Held,  on  special  demurrer,  that  the  plea  was  bad,  as  being  a  plea  to  the 
damage  only.  The  Guardians,  Sfc,  of  Romford  Union  v.  The  British  Guarantee  As^ 
iociationj  xiv.  504. 

56.  A  plea  merely  to  the  damages  and  not  to  the  cause  of  action  is  bad.  Atkinson 
T.  Stephens,  xiv.  407. 

57.  Pleas  of  infancy  and  agreement  to  receive  less  sum.  Plea  to  an  action,  that,  at 
the  time  of  the  accruing  of  the  cause  thereof,  the  defendant  was  an  infant,  and  also  in 
the  same  plea  that  an  agreement  had  been  made  according  to  which  the  defendant 
was  to  pay  a  lesser  given  sum,  which  the  plaintiff  agreed  to  receive  in  discharge  of  all 
causes  of  action  against  him,  the  defendant.  Held,  that  the  plea  of  infancy  was  not 
material,  the  agreement  being  sufficient  of  itself.     Cooper  v.  Parker,  xxiv.  325. 

38.  Detinue  by  shareholder  for  documents  in  possession  of  accountant.  The  plaintiff, 
a  shareholder  and  purser  in  a  mining  company,  delivered  certain  documents  to  the 
defendant,  an  accountant,  in  pursuance  of  a  resolution  of  the  shareholders,  in  order 
that  the  defendant  might  report  on  the  state  of  the  company's  affairs.  Held,  that 
these  facts  constitute  a  good  plea  to  an  action  of  detinue  for  the  documents,  brought 
in  the  name  of  the  plaintiff  alone.    Atwood  v.  Ernest,  xxiv.  262. 

39.  Action  on  policy  of  insurance — Partial  loss — Set-off  of  sum  due  for  premiums — 
Adjustment,  Declaration  on  a  valued  policy  of  marine  insurance,  underwritten  by 
the  defendant  for  100/.  on  goods  from  D.  to  L.,  alleging  a  partial  loss  above  5/.  per 
cent  and  a  breach  of  the  policy  by  reason  of  the  defendant's  non-payment  of  the 
loss  or  any  part  thereof,  or  of  the  100/.,  or  a  proportional  or  any  part  thereof.  Plea 
that,  before  action,  the  proportional  sum  which  the  defendant  was  liable  to  pay  in 
respect  of  the  loss,  was,  by  agreement  between  the  plaintiff  and  the  defendant,  ad- 
justed at  a  certain  rate  per  cent  and  thereby  then  liquidated  and  ascertained  to  be  a 
certain  sum,  against  which  the  defendant  is  willing  to  set  off  a  larger  sum  due  to  him 
from  the  plaintiff  for  premiums  of  insumnce.  Held,  on  demurrer,  to  be  a  bad  plea ; 
that  the  action  was  for  unliquidated  damages,  and  that  the  adjustment  did  not  make 
them  liquidated,  but  was  only  evidence  for  a  jury  of  the  amount  of  damages.  Luckie 
T.  Bushhy,  TL^yiiy,  256. 

40.  Agreement  by  husband  to  pay  annuity  to  wife  living  apart — Fraudulent  represen- 
tations by  trustee  of  settlements.  It  is  a  good  answer  to  an  action  by  the  trustee  of  a  deed 
of  settlement  against  the  husband  for  non-payment  of  the  stipulated  annuity  to  the 
wife  living  apart  from  her  husband,  to  say,  that  he  was  induced  to  make  the  deed  by 
the  false  representations  of  the  trustee,  who  was  indirectly  to  receive  benefit  from  the 
transaction ;  inasmuch  as,  though  he  rejiresented  the  wife  to  be  virtuous,  he  had  been 
guilty  of  illicit  intercourse  with  her  before  the  making  of  the  said  de'ed.  The  plea  is 
good,  though  it  does  not  allege  that  the  trustee  knew  the  woman  to  be  the  wife  of  the 
defendant  at  the  time  of  the  illicit  intercourse.    Evans  v.  Edmonds,  xxiv.  227. 

41.  Scire  facias  on  judgment — Insufficient  schedules.  Scire  facias  on  a  judgment. 
Plea,  that  after  the  recovery  of  the  judgment,  the  defendant  was  a  prisoner,  and,  ac- 
cording to  the  provisions  of  the  3  &  4  Vict  c.  107,  petitioned  the  insolvent  court  for 
his  discharge ;  that  afterwards,  the  defendant  delivered  to  the  court  a  schedule,  con- 
taining a  full  and  true  description  of  all  debts  due  from  him,  and  of  all  persons  to 
whom  he  was  indebted,  together  with  the  nature  and  amount  of  such  debts.  The  plea 
then  stated,  that,  by  an  order  of  adjudication,  it  was  ordered  that  the  defendant  be 
discharged  from  custody  as  to  the  several  debts  due  to  the  persons  named  in  the 
schedule ;  and  that  the  defendant  was,  by  such  order  of  adjudication,  discharged 
from  the  said  judgment  debt  Replication,  that  the  defendant  was  not,  by  the  order 
of  adjudication,  adjudged  or  ordered  to  be  discharged  from  the  said  debt.  Held, 
fiiat,  upon  these  pleadings,  the  objection  was  not  open  that  the  schedule  did  not  con- 
tun  a  full  and  true  description  of  the  plaintiffs  as  judgment  creditors,  nor  of  the 
nature  and  amount  of  their  debt    Jackson  v.  Chichester,  xvL  581. 
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42.  Similiter,  If  a  rejoinder  concludes  to  the  country  unth  an  &c.,  but  no  similiter 
3C  added,  the  defendant  is  not  entitled  to  judgment  as  in  case  of  a  nonsuit,  inasmuch 
as  the  issue  is  not  joined,  and  the  similiter  will  not  be  intended  from  the  ^  kc/*  The 
similiter  would  be  intended  from  the  &c.  after  verdict    Knaggs  y.  Knaggs,  ti.  238. 

43.  Action  for  money  paid — Pleas  of  gaming  and  toagering  contracts.  To  an  action  fbr 
money  paid,  the  defendant  pleaded,  secondly,  that  the  causes  of  action  accrued,  after 
the  passing  of  the  8  &  9  Vict  c.  109,  by  virtue  of  contracts  between  the  pUdntiff  and 
defendant,  which  contracts  were  by  way  of  gaming  and  wagering,  contrary  to  the 
said  statute,  namely,  by  way  of  wager  on  the  market  price,  on  certain  days,  of  shares 
in  the  English  and  Australian  Copper  Smelting  Company,  and  to  pay  the  diflferences 
thereon ;  thirdly,  that  the  causes  of  action  accrued  to  the  plaintiff*,  as  a  broker  in  the 
city  of  London,  in  the  purchasing  and  selling  for  the  defendant,  in  the  city  of  Lon- 
don, of  shares  in  a  mining  company  called  the  English  and  Australian  Copper  Smelt> 
ing  Company,  and  that  the  plaintiff*  was  not  at  the  time  of  such  purchasing,  or  the  ac- 
cruing of  the  causes  of  action,  a  broker  duly  authorized.  Heldy  that  the  pleas  were 
bad,  as  they  did  not  exclude  the  possibility  of  the  defendant  having  requested  the 
plaintiff*  to  pay  the  money,  and  the  fact  of  its  having  been  so  paid.  Jessopk  ▼.  Ztff* 
wyche,  xxviii.  523. 

44.  Agreement  to  pay  in  consideration  of  withdrawing  summons  in  bankruptcy — Plea 
of  want  of  notice.  The  declaration  stated  that,  in  consideration  of  the  plaintiff^'s 
withdrawing  a  summons  issued  out  (^the  court  of  bankruptcy  against  W.,  the  defend- 
ants promised  to  pay  the  plaintiff  the  amount  of  the  debt  due  finom  W.  to  the  plttntiff*. 
Breach,  non-payment  of  Uie  said  sum.  Plea  that  the  defendants  had  no  notice  that 
the  plaintiff*  liad  withdrawn  the  summons.  Held^  that  the  plea  was  bad,  as  such  notice 
was  not  necessary.    Alhusen  v.  Presty  vi.  576. 

45.  Action  for  breach  of  condition  of  sale — Rescission — Estoppel,  To  an  action  for 
not  allowing  the  plaintiff*  to  carry  away  from  defendant's  lands  certain  trees,  accord- 
ing to  the  condition  of  their  sale,  it  is  no  answer  to  plead  that  before  breach,  the 
plaintiff*  fraudulently  carried  away  certain  other  trees,  equal  in  value  and  number  to 
those  claimed,  falsely  representing  them  to  be  the  trees  purchased — such  plea  showing 
no  rescission  of  the  contract  or  an  estoppel.    Lewis  v.  Clifton^  xxv.  880. 

46.  Action  for  balance  due — Plea  of  never  indebted.  If,  in  an  action  for  a  common 
money  demand,  the  claim  being  for  a  balance,  and  no  specific  credit  given  in  particu- 
lars for  payment,  the  defendant  plead  only  never  indebted,  the  plaintiff*  will  recover 
if  he  prove  any  amount  ever  due ;  and  the  defendant  will  not  be  allowed  to  prove 
that  nothing  was  due  beyond  what  had  been  paid.  (See  the  decisions  collected  in  the 
note  to  this  case.)    Booth  v.  Lambum,  xxv.  409. 

47.  Debt  Of  I  bond — Plea  of  release  by  deed.  To  an  action  on  a  bond,  the  defend- 
ant pleaded  that 'since  the  bond  was  signed  he  and  the  plaintiff  had  made  a  written 
agreement,  in  which  it  was  agreed  that  the  agreement  itself  might  be  pleaded  by  the 
defendant  in  bar  to  all  claims,  &c.  Heldj  that  the  plea  ought  to  have  set  out  so  much  of 
the  deed  as  operated  as  a  release,  and  to  have  expressly  averred  that  the  deed  did  so 
operate,  and  that  the  above  plea  was,  therefore,  bad.  Wilson  v.  Braddyll,  xxv. 
550. 

48.  Debt  for  rent — Pleas  of  never  indebted  and  payment  Declaration  in  debt  stated, 
that  whilst  the  defendant  was  assignee  of  a  term  of  years,  to  wit,  on  the  25th  of  March, 
1849,  parcel  of  the  rent  for  three  quarters  of  a  year  then  elapsed,  became  in  arrear, 
and  unpaid.  Plea,  except  as  to  7L  10s.  paid  into  court,  never  indebted.  The  defend- 
ant became  assignee  in  May,  1850,  and  the  rent  was  paid,  (including  the  sum  paid 
into  court,)  up  to  the  20ih  of  September,  1851,  when  the  defendant  ceased  to  be 
assignee.  Heldj  that  the  time  when  the  rent  became  due,  as  stated  in  the  declaration, 
was  material,  and,  therefore,  there  was  a  good  defence  under  the  plea  of  never  in- 
debted, and  that  a  plea  of  payment  of  all  rent  due  from  the  defendant  was  nnneces* 
wry.    Johnson  v.  Gibson^  xvL  288. 
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XIY.  MisceUane(ms  Cases. 

1.  Account — AUegation  of  reasonable  time,  A  declaration  in  account  stated  that  A 
and  Bf  the  tenants  in  common  in  fee,  made  a  lease  with  a  general  covenant  on  the 
part  of  the  lessee  to  pay  the  rent  (without  a  sajing  to  whom)  on  Michaelmas  and  Lady- 
day.  A  died,  and,  on  the  following  Lady-day,  the  tenant  paid  half  year's  rent  to  B. 
It  appeared  at  the  trial  that  B,  the  phiintiff,  the  heir  at  law  of  A,  received  125.  6cf. 
from  B ;  but  he  claimed  61. 68.,  which  was  the  amount  of  half  of  the  half  year's  rent 
Heldj  on  motion  in  arrest  of  judgment,  that  the  declaration  which  was  in  the  usual  form 
was  good,  without  any  allegation  that,  after  a  request  to  account,  a  reasonable  time 
had  elapsed  before  the  action  was  brought    Beer  y.  Beer,  ix.  468. 

2.  New  assignment — Action  against  common  carriers — AUegation  of  gross  negli- 
genes — Amendment — Surplusage,  The  plaintiffs  declared  agaitist  the  defendants  as 
common  carriers,  subject  to  the  terms  of  a  special  notice,  for  the  loss  of  a  truss  of  silk 
by  the  gross  negligence  of  the  defendants  and  the  felonious  acts  of  their  servants. 
The  defendants  pleaded,  except  as  to  the  gross  negligence  and  felony,  that  the  goods 
were  such  as  are  excepted  in  the  Carriers'  Act,  and  that  the  pbiintiffs  did  not  declare 
their  value.  The  plaintiffs  new  assigned,  that  they  had  brought  the  action  for  that  the 
defendants'  servants  had  feloniously  stolen  the  goods.  The  new  assignment  was  held 
bad,  on  demurrer ;  and  the  plaintiffs  were  allowed  to  amend  on  payment  of  costs,  and 
to  reply  that  the  goods  were  lost  by  the  felony  of  the  defendants'  servants  through  the 
gross  negligence  of  the  defendants.  Held  also,  that  the  allegation  of  gross  negligence 
and  felony  in  the  declaration  was  surplusage,  and  that  a  replication  of  felony  only 
without  an  allegation  of  gross  negligence  would  have  been  bad.  Butt  v.  The  Great 
Western  Railway  Co,  vii.  443. 

S.  Colonial  judgment,  action  on — Insolvency,  To  an  action  on  a  judgment  at  the 
Cape  of  Good  Hope,  the  defendant  pleaded  that  by  an  ordinance  in  that  country 
relating  to  insolvents,  it  was  enacted  that  the  court  might,  on  the  petition  of  an  insol- 
vent, place  his  estate  under  sequestration,  and  that  further  execution  of  any  judgment 
against  him  or  his  estate  for  any  debt  should,  after  lodging  the  order  for  sequestration, 
be  stayed  during  the  pendency  of  such  sequestration,  and  that  all  actions  pending 
against  any  insolvent  for  any  debt  provable  against  his  estate  should,  upon  any  order 
being  made  for  sequestration,  be  stayed.  The  declaration  tiien  stated  the  petition 
of  defendant,  the  surrender  of  his  estate,  its  being  unde^  sequestration,  and  that  it 
was  distributed,  and  upon  such  distribution  the  plaintiffs  received  a  dividend  of  \s,  6<f. 
in  the  pound  on  the  amount  of  the  judgment  debt  in  the  declaration.  Held,  on 
demurrer,  that  the  plea  was  bad,  as  it  merely  showed  a  temporary  suspension  of  the 
execution  during  the  pendency  of  the  sequestration,  but  not  a  dischai^  of  the  person 
or  estate  of  the  insolvent    Frith  v.  Wollaston,  viii.  559. 

4.  Insufficient  allegations.  In  an  action  of  trover  and  conversion,  the  defendant 
pleaded  that  he  was  lawfully  possessed  of  a  certain  close,  &c.,  and  that  at  the  time  of 
the  alleged  conversion,  he  was  excavating  the  earth  and  soil  of  the  said  close  for  the 
purpose  of  making,  and  was  then  excavating,  digging,  and  making,  in  and  upon  the 
said  close,  a  certain  saw-pit,  &c. ;  and  because  the  said  goods  and  chattels  in  the 
plaintiff's  declaration  mentioned  were  without  the  lease  or  license  of  the  defendant, 
and  against  his  arill,  &c.,  put  and  placed  upon  the  smd  close  by  the  plaintiff,  and 
were  then  so  buried  in  the  said  close  and  so  imbedded  in  the  earth  and  soil  thereof 
that,  without  a  littie  cutting  the  same,  the  defendant  could  not  excavate,  dig,  or  make 
the  said  saw-pit  upon  the  said  close,  he,  the  defendant,  at  the  time  of  the  alleged 
conversion,  dug  and  made  the  said  pit,  doing  no  unnecessary  damage  to  the  plaintiff, 
&C.  Held,  tiiat  it  was  a  nusdirectkin  to  leave  it  to  the  jury  to  find  what  was  the 
defendant's  intention  in  making  the  saw-pit  in  that  place,  whether  he  really  intended 
to  cut  the  timber,  or  bond  fide  had  an  intention  of  making  the  saw-pit ;  and  that  the 
^ea  was  bad,  aa  it  did  not  state  that  the  timber  was  boried  in  the  place  by  the  i^aiii- 
tiffl    Simmons  ▼.  IMysUme,  xx.  445. 
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5.  Insolvency — Detinue.  Sect  44  of  the  1  &  2  Vict  c.  110,  provides  that,  in  case 
any  prisoner  as  to  whose  estates  and  effects  any  vesting  order  shall  have  been  made, 
shall,  by  the  consent  or  default  of  his  detaining  creditor,  be  dischai^ged  out  of  custody 
without  any  adjudication  being  made,  in  such  case  no  action  shidl  be  commenced 
against  the  provisional  assignee,  nor  against  any  person  duly  acting  under  his 
authority,  except  to  recover  any  property,  &c.,  of  such  prisoner  detained  after  an 
onler  made  by  the  insolvent  court  for  the  delivery  thereof  and  demand  made  there- 
upon. To  an  action  of  detinue,  the  plea  stated  proceedings  in  the  insolvent  court 
and  the  making  of  a  vesting  order,  whereby  the  goods  of  the  pUdntiff*  in  the  declara- 
tion mentioned,  became  vested  in  S.  S.,  the  provisional  assignee  ;  and  alleged  that  the 
defendant,  as  the  servant  and  by  the  authority  of  the  said  S.  S.,  so  being  such 
provisional  assignee  after  the  making  of  the  said  vesting  order,  detained  the  said 
goods  in  the  declaration  mentioned.  The  replication  alleged  that,  before  tiie  defendant 
detained  the  said  goods,  the  plaintiff*  was  discharged  out  of  custody  by  the  de&ult  of 
his  detaining  creditor,  without  any  adjudication  being  made  by  the  court,  and  that  the 
defendant  did  not  detain  the  said  goods  by  virtue  of  any  order,  authority,  or  commaiid 
of  the  said  S.  S.  made  or  given  to  the  defendant  before  the  plaintiff*  was  so  discharged 
as  aforesaid.  On  special  demurrer  to  the  replication,  it  was  held,  that  it  admitted 
tliat  the  goods  were  detained  by  the  defendant  under  the  authority  (^8.8.  given 
afler  the  plaintiff* 's  discharge,  but  before  any  order  of  the  insolvent  court  for  the 
delivery  of  the  goods ;  and  that  although,  on  the  discharge  without  adjudication,  the 
property  revested  in  the  insolvent,  the  plea  was  an  answer  to  the  action.  Hdd,  alaOy 
that  the  allegation  in  the  plea,  that  the  defendant  detained  by  the  authority  of  the 
provisional  assignee,  was  not  premature,  and  might  have  been  traversed  by  the 
replication.    Kemot  v.  Pittis^  xiv.  77. 

6.  To  the  sum  of  3,000/.,  parcel,  &c.,  of  an  indebitcUus  count  in  debt,  the  defendant 
pleaded  a  subsequent  agreement  to  deliver  to  the  plaintiffii  an  indenture  of  covenant 
to  pay  the  said  sum  of  3,000/.  on  a  certain  day,  and  that  the  defendant,  in  pumance 
of  such  agreement,  did,  with  the  consent  and  at  the  request  of  the  plaintiff's,  execute 
and  deliver  to  the  plaintiff's  such  indenture,  and  did  thereby  covenant  to  pay  the  said 
sum  of  3,000/.  Replication,  that  the  said  indenture  was  made  by  way  of  security  for 
the  pa}'ment  of  the  said  debt  of  3,000/.,  and  that  it  was  always  expressed  by  the  said 
indenture  that  it  was  made  as  such  security.  Held,  that  the  plea  was  a  good  plea  of 
merger  as  to  so  much  of  the  debt  to  which  it  was  pleaded,  and  that  the  replicatioa 
was  no  answer  to  it    Price  v.  MouUon,  ii.  303. 

7.  Nolle  prosequi — Nonsuit,  Where,  in  an  action  of  contract  against  two,  one  of 
the  defendants  pleaded  never  indebted  and  the  other  never  indebted  and  infancy, 
and  the  plaintiff*  joined  issue  on  all  the  pleas  except  that  of  infancy,  as  to  which  he 
entered  a  nolle  prosequi,  it  was  Ae/c/,  that  the  pUdntiff*  had  thereby  admitted  that  there 
never  was  any  joint  binding  contract,  and  that  he  ought  to  be  nonsuited.  BoyU  v. 
Webster,  x.  394. 

8.  Incomplete  issue — Notice  oftriaL  Declaration  contained  two  counts.  The  iasues 
on  the  first  count  were  complete ;  the  second  resulted  in  two  surrejoinders,  concluding 
to  the  country.  The  plaintiff*  added  similiters,  and  delivered  issue,  with  notice  of  trial 
for  the  7th  August  On  the  6  th,  the  defendants  returned  the  issue  and  notice  of  trial, 
having  demurred  to  one  surrejoinder,  and  delivered  a  rebutter  to  the  other.  On  the 
7th,  the  plaintiff*  redelivered  the  issue,  stating  that  he  should  rely  on  the  notice  of  trial 
and  the  issues  in  fact  The  plaintiff  then  entered  a  remittitur  as  to  the  proceedings 
demurred  to,  tried  the  cause,  and  (the  defendants  not  appearing)  obtained  a  verdict 
Held,  that  the  issue  was  incomplete  on  the  7th ;  that  the  notice  of  trial  for  that  day 
was,  therefore,  void,  and  it  could  not  be  rendered  valid  by  any  subsequent  proceed- 
ings.   Poole  V.  Pain,  viiL  814. 

9.  Plea  of  "not  guilty  by  statute,**  Under  a  plea  of  "  not  guilty  by  statute "  a 
jail-keeper,  against  whom  an  action  on  the  case  is  brought,  for  not  having  the  body 
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of  a  debtor  before  the  court  pursuant  to  a  habeas  corpus  ad  sadsfaciendum^  may  give 
m  evidence  the  itatute  and  special  matter.    Harvey  v.  Hudson^  L  428. 

10.  SembU^  that  sect  75  of  the  Common-law  Procedure  Act  applies  only  to  pleas 
that  confess  and  avoid,  and  not  to  pleas  of  dcniaL     Wilkinson  y.  Kirby,  xxvL  371. 

11*  General  issue-^Partnership — Mortgage,  Where  there  had  been  a  negotiation 
by  one  of  two  partners,  with  the  sanction  of  the  other,  for  an  advance  of  2,000^  to 
the  partnership,  of  which  500L  was,  in  consequence,  advanced,  and  afterwards  1,5002., 
on  an  agreement  in  writing  for  a  mortgage,  as  security  for  the  whole  2,000/.,  which 
wm  sabsequently  executed,  it  was  heldj  that,  in  an  action  for  the  2,000/.  on  the  common 
counts,  the  agreement  being  produced,  but  not  the  deed,  there  was  a  defence  as  to 
the  whole  amount  on  the  general  issue ;  the  question  not  being  raised  at  the  trial, 
and  left  to  the  jury,  and  found  by  them  in  favor  of  the  plaintiff,  that  the  500/.  was 
OTi^^naUy  a  separate  and  independent  advance,  not  made  in  contemplation  of  the 
deed;  in  which  case  the  defendant  might  have  applied  to  amend  his  plea  by  plead- 
ing the  meigor  of  the  simple  contract  debt  in  die  subsequent  specialty.  Holder  v. 
Monlgomery,  xxz.  516. 

IS.  Poor  rate — Costs  of  distress — Tender,  In  an  action  of  trespass  the  defendants 
pleaded  in  justification  that  the  plaintiff  was  duly  assessed  for  the  poor  rate ;  that  the 
mne  not  being  paid  on  demand,  he  was  duly  summoned  before  two  justices ;  that 
he  did  not  appear,  but  that  the  churchwardens  and  overseers  of  the  township  ap- 
peared, and  the  justices,  after  proof  of  the  rate,  &c.,  did,  pursuant  to  the  statute, 
issue  their  warrant  to  the  overseers,  to  levy  by  distress  upon  the  goods  of  the  plaintiff 
the  sud  rate,  and  a  further  sum  for  costs  incurred  by  the  churchwardens  and  over- 
seers ;  that  the  warrant  was  delivered  to  T.  as  such  overseer  to  be  executed,  and  by 
virtue  thereof  the  defendants,  as  servants  of  the  said  T.  as  such  overseer  and  at  his 
coounand,  and  for  the  purpose  of  executing  the  same,  as  such  servants,  conunitted  the 
treqwsses  complained  oL  The  plaintiff  replied  that  before  execution  or  notice  of  the 
warrant  he  tendered  to  T.  the  amount  of  the  rate.  Held,  upon  demurrer,  that  the 
replication  was  bad  for  not  averring  a  tender  of  the  costs ;  also,  that  the  plea  was 
good,  as  the  justices  had  power  to  award  costs  to  the  parties  applying  for  the  warrant, 
and  the  overseers  had  a  right  to  appoint  deputies  for  the  execution  of  the  warrant 
Waldi  V.  Southtoell,  iv.  420. 

18.  CoUition — Negligence-^Plea — Replication,  To  a  declaration  for  negligence  in 
causing  a  collision  in  the  Thames,  the  defendant  pleaded  that  the  merits  had  been 
tried  in  the  court  of  admiralty,  where  it  was  held  that  the  collision  occurred  through 
the  plaintiffs'  n^gence,  and  not  by  the  defendant's.  Held,  a  bad  plea,  for  not 
showing  that  the  collision  occurred  within  the  admiralty  jurisdiction ;  and  that  the 
allegation  ^  that  due  proceedings  were  taken,  and  in  due  form  of  law  determined," 
did  not  cure  the  defect.    Harris  v.  Willis,  xxix.  280. 

14.  The  replication  was,  that  the  plaintiffs  had  duly  appealed  to  her  Majesty  in  coun- 
cil against  the  decision,  and  that  the  appeal  was  pending.  Held,  a  bad  replication,    lb, 

19.  Informal  plea  of  fraud,  (fc.  To  a  declaration  upon  a  written  agreement  to 
pmchase  of  the  defendant  his  term  in  a  fSurm,  &c.,  alleging  that  the  defendant  had 
not  delivered  up  possession,  the  sixth  plea  stated  that  the  defendant  in  his  lease 
covenanted  with  the  lessor  not  to  assign  without  his  consent ;  and  being  desirous  of 
partii^  with  the  farm,  applied  to  the  lessor,  who  stated  that  if  he  could  find  a  suc- 
cessor eligible  as  tenant,  after  an  opportunity  of  inquiring,  there  would  be  no  obstacle ; 
that  the  agreement  was  made  for  the  purpose  of  J.  M.  becoming  occupier  of  the 
lann,  and  the  defendant  was  induced  to  enter  into  it  on  the  fidth  that  the  plaintiff 
knew;  and  the  plaintiff,  to  induce  the  defendant  to  enter  into  it,  represented,  that 
J.  M.  was  a  penon  of  respectability,  &c.,  and  could  give  references ;  whereas,  J.  M. 
was  not,  &c.,  as  the  plaintiff  well  knew.  Held,  that  the  sixth  plea  was  a  good,  thou|^ 
infonnal,  plea  of  finuid  ;  and  that  the  representation  was  material  to  the  agreennSnt,. 
and  not  coOateraL    Qmham  t.  Barry,  xxix.  290. 
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16.  Tho  seyenth  plea  alleged  that  the  agreement  in  the  declaration  was  entered 
into  "  on  the  condition  and  subject  to  the  terms "  that  the  said  J.  M.  should  give 
references,  &c.  Heldf  that  it  was  a  bad  plea,  as  endeavoring  to  vary  the  terms  of  a 
written  contract ;  dissentiente,  Maule,  J.,  who  held  that  the  plea  might  mean  that  the 
contract  in  the  declaration  contained  the  condition  and  terms,  though  they  were  not 
set  out    lb, 

1 7.  If  a  libel  plead  that  a  marriage  was  procured  by  the  parents  of  the  man,  the 
woman  being  only  fourteen  years  old,  and  under  their  custody  and  control,  the  facts 
pleaded  raise  a  sufficient  case  of  fraud  to  make  the  libel  admissible.  Hull  y.  Hull^  r. 
589. 

18.  Consideration  of  promissory  notes — Composition — Preference.  To  counts  upon 
three  several  promissory  notes,  the  defendants  pleaded  that  they  were  indebted  to  the 
plaintiff*  in  a  certain  sum  and  had  accepted  four  bills  of  exchange  for  the  amount, 
drawn  by  the  plaintiff*,  and  payable  to  his  order;  that  the  defendants  compounded  iirith 
their  creditors,  to  which  composition  the  plsdntiff'  agreed,  receiving  a  preference  over 
the  other  creditors,  and  giving  a  release  of  the  debt ;  that  it  was  his  duty  to  take  up 
the  bills  of  exchange,  which  he  did  not  do  till  he  was  induced  to  do  so  by  the  defend- 
ants giving  him  the  promissory  notes  mentioned,  and  that  there  was  no  other  con- 
sideration for  the  notes.  The  plidntiff*  replied  de  injuria  absque  tali  causd.  Held, 
that  the  plea  was  proved ;  and  that,  as  the  fraudulent  preference  of  the  plaintiff*  did 
not  make  the  composition  void  against  him,  there 'was  no  sufficient  consideration  for 
the  notes.    McUlalieu  v.  Hodgson,  ▼.  279. 

19.  As  to  pleadings  in  an  action  for  freight,  see,  Tindall  v.  Taylor,  xxviii.  210; 
Place  V.  Potts,  xx.  505.  • 

20.  As  to  pleadings  in  an  action  for  breach  of  the  covenants  in  a  lease  to  repair 
and  cultivate,  see  Martyn  v.  Clue,  xvi.  262. 

21.  As  to  pleadings  in  an  action  upon  a  policy  (^  marine  insurance,  see  Hall  v. 
Janson,  xxix.  111. 

See  Pakties. 


XV.  Plectdings  in  Equity, 

1.  Bill  against  representatives  of  deceased  trustees — Cestuis  que  tnj^tT AhlW  again 
the  representatives  of  deceased  trustees  by  co-plaintiffs  claiming  a  beneficial  interc 
as  cestuis  que  trust  in  the  subject-matter  of  the  suit,  one  of  them  at  the  same  tii 
representing  the  estate  of  one  of  the  several  trustees  who  was  either  primarily  lia^ 
or  jointly  liable  with  his  co-trustees  for  a  breach  of  trust,  cannot  be  sustained,  ^ 
must  be  dismissed,  and  with  costs  as  against  those  defendants  who  have  taken 
objection  by  tJieir  answer.     Griffith  ▼.  Vankeyihuysan,  iv.  25. 

2.  Erroneous  aUegatian — Specific  performance.    A  tenant  for  life  filed  a  bill  p 
erly  setting  forth  his  title,  but  by  mistake  alleging  that  he  was  tenant  in  tail, 
prayer  of  the  bill  was  to  restrain  certain  persons  from  trespasang  upon  his  mine 
to  obtain  an  account  and  payment  for  their  past  alleged  workings.    The  suit  was 
promised  under  an  agreement,  whereby  the  defendants  were  to  pay  a  certain 
with' costs  subsequently  to  be  taxed.     Held,  that  the  erroneous  allegation  in  tJ 
could  not  have  led  to  a  misapprehennon  of  it,  so  as  to  prevent  a  court  of  equit: 
enforcing  the  agreement  for  compromise,  and  that  the  defendants  were  not  enti 
have  the  plain tifi*'s  tide  deduced  and  verified.    Richardson  v.  Eyton,  xv.  51. 

8.  Revoking  charter — Allegation  of  fraud  on  shareholders.    General  allegati 
one  shareholder,  of  fraud  on  all  the  shareholders  and  on  the  crown,  may  be 
ground  for  revoking  the  charter  of  a  company,  taking  away  its  grant    M* 
Lindsay,  xL  249. 

4.  Sale  by  prior  mortgagee — Notice  to  puisne  incumbrancer — Purchase  fr 
incumbrancer.   An  annuitant  having  power  of  entry  and  distress,  to  secure  hi 
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charged  upon  certain  leasehold  houses,  yraa  served  with  notice  by  a  railway  company 
of  their  intention  to  buy.  The  company  subsequently  purchased  the  property  from  a 
prior  mortgagee,  who  had  a  power  of  sale.  The  annuitant  filed  a  bill,  not  containing 
any  allegations  of  fraud,  or  other  improper  conduct  on  the  part  of  ^e  company  in 
their  purchase  from  the  first  incumbrancer,  praying  payment  of  the  annuity  and  all 
arrears,  or  of  the  amount  proper  for  the  redemption  of  the  annuity.  Heldf  that  the 
plaintiff  was  not  entitled,  on  such  a  bill,  to  the  relief  he  asked,  and  it  was  dismissed. 
SiU  Y.  The  Great  Northern  IlaUway  Co.  zxvii.  198. 

5.  Answer,  The  defendants  to  a  bill  (against  brdkers)  were  interrogated  as  to 
which  of  them  received  the  several  sums  of  money,  and  whether  the  same  were  paid 
in  cash  or  checks.  They  set  forth  an  account  of  their  receipts  as  joint,  and  only 
^ledfied  the  sums  received,  which  was  held  sufiicient  The  answer  stated,  that  an 
account  of  all  dealings  was  set  forth  in  the  schedules,  and  stated  that  the  defendants 
have  set  forth,  to  the  best  of  their  belief  or  otherwise,  a  full  account  Held,  sufiUcient 
Bobituon  V.  Lomond,  ii.  144. 

6.  When  aniwer  must  support  plea.  Where  a  bill  alleges  facts  which,  if  true, 
would  contradict  the  plea  or  be  evidence  to  discredit  it,  the  plea  must  be  supported  by 
an  answer,  if  not  denying,  at  least  giving  the  plaintiffs  discovery  as  to  those  facts. 
Hunt  T.  Penrice,  xxiii.  326. 

7.  As  to  sufficiency  of  answer,  see  also  White  v.  Barker,  xv.  825 ;  Chadwick  v. 
Ckadwick,  ziii.  525 ;  WiUiams  v.  Trye,  xziii.  501 ;  Owen  v.  Homan,  iii.  112. 

8.  Plea — False  description  of  plaintiff,  A  plea  that  the  description  given  of  the 
phdntiff  in  his  bill  is  false,  will  lie,  but  the  plea  must  sufficiently  aver  that  the  descrip- 
tion was  false  at  the  time  of  filing  the  bilL    Smith  v.  Smith,  zxiii.  265. 

9.  Demttrrer — Amendment — Heriots  and  reliefs — Confusion  of  boundaries.  The 
plaintiffs,  who  were  lords  of  a  manor,  alleged  by  their  bill  that  thirty-eight  estates  held 
by  the  defendant  within  the  manor,  had  been  subject,  from  time  immemorial,  to  the 
payment  of  certain  sums  in  lieu  of  heriots  and  reliefs ;  that  by  reason  of  the  confusion 
of  boundaries,  the  plaintiffs  could  not  ascertain  in  respect  of  what  particular  estates 
the  payments  were  respectively  due,  and  were  therefore  unable  to  recover  the  amount 
by  distress.  The  bill  prayed  that  the  plaintiffs  might  be  declared  entitled  to  the 
several  sums  claimed,  and  that  the  precise  boundaries  of  the  estates  might  be  ascer- 
tained. The  bill  alleged  the  heriots  and  reliefs  to  be  payable  by  custom,  but  there  was 
no  allegation  of  a  custom  of  distress.  A  demurrer  was  allowed,  without  costs,  and 
leave  given  to  amend.     The  Mayor,  Sfc.  of  Basingstoke  v.  Lord  Bolton,  xv.  539. 

10.  A  filed  a  bill  to  make  shares  which  B  held  in  a  bank  available  to  the  payment  of  a 
debt  due  him  from  B,  alleging  that  though  the  company  had  a  prior  charge  on  the 
shares  for  a  debt  due  them  from  B,  for  this  debt  they  had  other  securities.  A 
demurrer  was  allowed  because  the  persons  who  had  given  these  securities  were  not 
made  parties ;  and  this,  although  the  bill  contuned  a  chaige  to  discover  who  persons 
interested  in  the  relief  were,  since  it  did  not  allege  that  the  plaintiffs  did  not  know  • 
who  they  were.  Costs  taxed ;  leave  to  amend  given,  &c.  Macintyre  v.  Connell,  iiL 
249. 

11.  BUI  for  collection  of  note  alleged  to  he  lost — Amendment — Answer,  Where 
executors  file  a  bill  stating  that  the  defendant  is  indebted  to  them  on  a  promissory  note 
which  has  been  lost,  praying  an  account,  &c.,  offering  to  indemnify  the  defendant,  &C., 
and  the  defendant  answers  that  he  has  the  note  and  nothing  is  due  thereon,  the  bill 
must  be  amended,  as  the  plaintiffs  can  have  no  tide  to  relief  in  equity  on  this  frame 
of  the  bill.     Cooke  v.  Darwin,  xxiii.  625. 

12.  Demurrer — Injunction,  The  fact  that  the  plaintiff  has  not  obtained  a  verdict 
at  law  is  no  ground  for  a  demurrer  to  a  bill  for  injunction.  Soltau  v.  De  Held^  ix. 
104. 

13.  Bill  for  discovery  in  aid  of  a  plea,  A  biU  for  discovexy  in  aid  of  a  plea,  pleaded 
by  th^  plaintiff  in  equity  to  an  action  by  a  trustee  upon  a  covenant  entered  into  by 
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tiie  plaintiff  in  equity  for  tJie  payment  of  an  annuity  to  the  plaintiff  at  law,  upon  trail 
fbr  one  C  N.,  stated  that  the  deed  of  covenant  was  valid  on  the  &ce  of  it,  but  that  the 
consideration  for  it  was  a  prospective  illicit  cohabitation  subsequently  had  between  the 
plaintiff  and  the  said  C.  N.,  which  had  been  since  discontinued,  and  that  discovery  of 
the  true  consideration  was  necessary  for  his  defence  at  law.  Demurrer  for  want  of 
equity  by  the  plaintiff  at  law  overruled,  no  discovery  being  sought  which  could  by 
po8»bility  subject  him  to  pains  and  penalties.  Although,  where  a  bill  is  for  discovery 
and  relief,  it  may  be  demurrable,  yet  where  it  is  for  discovery  only,  in  aid  of  a  defence 
at  law,  it  will  not  be  demurrable,  unless  the  discovexy  would  infringe  upon  some  known 
rule.    Benyon  v.  Nettle/old^  ii.  118. 

14.  Remote  pouiMity  of  party*8  interest.  Where  a  party,  having  only  a  remote 
possibility  of  interest  in  an  estate,  filed  a  bill  for  relief,  claiming  to  be  equitable  tenant 
in  tail,  it  was  held^  that,  though  he  had  no  title  to  the  relief  prayed  for,  yet  the  remote 
possibility  of  his  becoming  interested  prevented  the  bill  from  being  demuirable. 
Egerton  v.  Broumlow,  vii.  170. 

15.  Death  of  party  may  change  effect  of  demurrer — Practice,  A  change  in  title,  as 
by  the  death  of  a  party,  may  destroy  the  force  of  a  demurrer ;  in  such  case  the  original 
bill  should  be  left  to  take  its  course,  and  a  new  Inll  filed  stating  real  title.  Wright  t. 
Vernon,  xv.  261. 

16.  Insurance,  The  A.  Company,  in  1847,  granted  an  insurance  for  8,000/.  on  the 
life  of  C.  D.,  and  afterwards,  as  a  cross  insurance,  insured  the  life  of  C.  D.  for  1,000/. 
in  the  I.  and  L.  Company.  In  1848,  the  8,000/.  policy  was  bought  by  the  A.  Company 
from  the  grantee,  in  consideration  of  an  annuity.  In  1860,  C.  D.  died,  and  the  A» 
Company  brought  an  action  to  recover  the  1,000/.  The  L  and  L.  Company  filed  a  bill 
to  restrain  tiie  action,  and  to  have  the  1,000/.  policy  delivered  up,  it  being  alleged  that, 
in  consequence  of  the  purchase  of  the  8,000/.  policy,  the  1,000/.  policy  became  invalid. 
A  demurrer  to  this  bill  was  held  not  to  be  sus^nable.  The  India,  ffc,  life  Assurance 
Co,  V.  Dalby,  vii.  260. 

1 7.  Speaking  demurrer.  The  demurrer  to  a  bill  for  specific  performance,  stating 
'*  that  it  appears  by  the  bill  that  neither  the  agreement  which  is  alleged  by  the  bill  and 
of  which  the  bill  prays  the  specific  performance^  nor  any  memorandum  or  note  thereof, 
was  ever  signed  by  this  defendant,  nor  any  other  person  lawfully  authorized  within 
the  meaning  of  the  statute,"  is  not  a  speaking  demurrer.  Wood  v.  Midgley,  xxvu. 
206. 

18.  Impertinence — Allegation  of  solvency — Anstoer  setting  up  concealment  of  the  fad 
of  insolvency.  Bill  by  the  cestui  que  trust  under  a  marriage  settiement  to  compel  the 
trustee  to  pay  money,  which  the  husband  had  covenanted  to  settie,  but  which  covenant 
the  trustee  had  neglected  to  enforce  previously  to  the  bankruptcy  of  the  husband,  some 
years  after  his  marriage.  The  bill  alleged  that  for  many  years  the  husband  was  in 
prosperous  circumstances,  and  the  covenant  ought  then  to  have  been  enforced.  The 
trustee,  by  his  answer,  stated  that  the  husband,  at  the  time  of  his  marriage,  was  in  very 
needy  and  embarrassed  circumstances,  and  continued  so  until  his  bankruptcy,  and  aet 
forth  several  transactions,  alleged  to  have  been  fraudulentiy  contrived  by  the  husband, 
and  that  he  had,  both  previously  and  subsequentiy  to  his  marriage,  resorted  to  fraud- 
ulent means  to  supply  his  wants  and  avert  discovery  of  his  true  position.  Held,  that 
where  the  bill  alleged  solvency,  it  was  not  irrelevant  for  the  defendant  to  introduce  a 
statement  of  fraudulent  practices  committed  from  time  to  time  to  conceal  the  fi^t  of 
insolvency.    Balguy  v.  Broadhurst,  i.  166. 

19.  Matter  ought  not,  at  the  commencement  of  a  suit,  to  be  treated  as  impertinent, 
which  may,  at  the  hearing,  be  found  relevant    Reeves  v.  Baker,  xvii.  509. 

20.  Scandal  The  answer  of  a  defendant  contained  these  passages :  ^*  The  plaintiff 
is  desirous  of  annoying  and  harassing  the  defendant  to  extort  money  from  him.**  "  The 
plaintiff  is  acting  under  the  advice  of  ignorant  but  cunning  persona^  who  are  in  ex- 
[lectation  of  extorting  money  from  the  defbndant,  in  order  to  be  relieved  finom.being 
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liarassed  by  the  yexatioos  and  illegal  conduct  of  the  plaintiff."  The  plaintiff  took 
exceptions  to  these  passages  for  scandal.  The  exceptions  were  overruled.  Stanton  t. 
Holmes f  iii.  171. 

21.  A  trustee  called  on  the  defendant  to  set  forth  whether,  for  the  reasons  in  the  bill 
stated,  or  some  other  and  what  reasons,  he  was  not  unable  to  execute  the  trusts,  '^  or 
how  otherwise."  The  defendant,  in  his  answer,  imputed  to  the  plaintiff's  solicitor 
needless  delay  in  effecting  a  proposed  compromise,  his  inducement  being  to  favor 
another  solicitor,  his  personal  friend.  Held,  that  the  statement  was  not  scandalous. 
Reeves  v.  Baker,  xvii.  509. 

PLEDGE. 

1.  Sale  of  pledge  alleged  to  be  fraudulent — Claim  of  pledgor  not  prejudiced  by  pay^ 
merU  in/uU  to  pledgee,  A  defendant  in  an  action  on  bills  of  exchange,  to  secure  which 
he  had  made  a  deposit  of  nine  warrants,  with  power  to  the  plaintiff  to  sell  the  nine 
and  apply  the  proceeds  towards  the  payment  of  the  bills,  claimed  that  the  pisuntiff  had 
made  a  fraudulent  sale,  and  applied  for  a  stay  of  proceedings  on  payment  of  the  whole 
debt  and  costs,  but  it  was  held,  that  the  defendant  would  not  be  prejudiced,  in  any 
cross  claim  which  he  might  have,  by  paying  the  less  sum  demanded  in  tiie  declaration, 
and  that  the  plaintiffs  were  not  bound  to  accept  more  than  was  actually  du«.  Arnold 
T.  Goodered,  viii.  832. 

2.  0/ property  not  belonging  to  pledgor,  Semble,  that  where  property  is  pledged  to 
which  the  pledgor  has  no  title,  and  which  he  has  no  right  to  pledge,  the  pledgee  la 
bound  to  return  it  to  the  true  owner;  his  undertaking,  in  the  absence  of  a  special  con- 
tract to  the  contrary,  being  that  he  will  return  it  to  the  pledgor,  provided  it  turns  out 
not  to  be  the  property  of  another.     Cheesman  v.  Excell,  iv.  488. 

8.  Right  of  factor  to  pledge  goods  intrusted  to  him  for  sale.  Notice  to  a  pledgee  of 
the  &ct  that  the  goods  pledged  were  consigned  to  the  pledgor  with  directions  to  sell 
nmply,  will  not  vitiate  the  pledge ;  otherwise,  if  the  pledgee  had  notice  that  the  con* 
ngnee  was  prohibited  from  pledging.    Navulshaw  v.  Brownrigg,  xiiL  261. 

POOR  AND  POOR  LAWS. 
See  Paupers. 

POWER.. 

I.  CREATION   OF   POWERS  ;  EXTIN6UISHJCENT. 
n.  REVOCATION   OF   POWERS;  NEW   APPOINTMENT,  &C 
m.  EXECUTION   OF  POWERS. 
IT.  MISCELLANEOUS    CASES. 

L  Creation  of  Powers ;  Extinguishment, 

1.  Creation  of  power.  The  rule  has  been  long  established,  that  the  donee  of  a 
power  must  cither  expressly  refer  to  the  power,  or  to  the  subject-matter  of  it.  Cooke 
T.  Cunliffe,  vii.  415. 

2.  A  condition  annexed  to  an  appointment,  and  inconsistent  with  the  power,  is  void. 
Blacket  v.  Lamb,  x.  5. 

8.  Extinguishment  by  deed.  By  a  marriage  settlement  property  was  conveyed  to 
trustees  for  the  benefit  of  the  wife  for  life,  then  for  the  husband  for  life,  giving  hiiii 
the  power  of  appointment  by  will ;  and,  in  default  of  such  appointment,  for  the  benefit 
of  the  children  of  the  marriage,  with  remainder  over.  By  a  subsequent  deed,  which 
xecited  that  there  were  no  children,  the  husband  and  wife  conveyed  to  trustees  for  sale, 
coYenanting  to  levy  a  fine  for  the  purpose  of  extinguishing  the  interests  of  the  wife^ 

48* 
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wliicli  fine  and  release  were  to  exlanguish  the  husband's  power  of  appointment,  except 
to  confirm  the  deed.  The  fine  was  levied,  but  subsequently,  contrary  to  expectation, 
a  child  of  the  marriage  was  bom.  The  husband  confirmed  the  deed  by  will.  The 
child  refused  to  join  in  the  sale  of  the  estate.  Held^  that  the  power  of  appointment 
was  extinguished  by  the  deed,  except  to  confirm  the  same,  and  specific  performance 
of  the  contract  for  sale  was  decreed.     Walmsley  v.  Jowett,  xxiii.  853. 

II.  Revocation  of  Powers ;  New  Appolntm^nty  ^c. 

1.  Power  not  exhausted  by  a  revocable  act.  By  law,  a  power  which,  in  any  mode 
and  to  any  extent  whatever,  has  been  exercised  revocably,  and  the  revocable  appoint- 
ment made  under  which  has  been  revoked,  without  being  operated  upon,  is  generally, 
if  not  universally,  of  the  same  force,  and  exercisable  in  the  same  manner,  as  if  the 
revoked  appointment  had  not  existed ;  and  a  power  cannot  be  necessarily  exhausted 
by  a  revocable  act,  although  exercising  otherwise  the  power  to  the  utmost,  more  than 
by  a  conditional  act,  or  by  an  act  of  merely  partial  execution — t.  e.  of  execution  in  no 
sense  and  in  no  possibility  full  and  complete.  Evans  v.  Saunders^  xxxL  S66 ;  Montagu 
T.  Katevj  XX.  887. 

2.  Power  to  appoint  by  deed  or  will — Distinct  powers — Revocation — New  appoint" 
ment.  A  power  to  appoint  by  deed  or  will  does  not  constitute  two  separate  and  distinct 
powers,  but  is  a  single  power,  with  a  restriction  on  its  exercise,  requiring  it  to  be  exer- 
cised by  one  or  other  of  those  two  instruments,  but  leaving  to  the  donee  the  option, 
within  the  limits  of  that  restriction,  to  choose  which  instrument  he  will  use  in  exercising 
the  power.    Evans  v.  Saunders,  xxxi.  866. 

3.  Where,  by  the  terms  of  the  reservation  of  powers  of  revocation  and  new  appoint- 
ment, the  donee  is  authorized  to  exercise  them,  at  his  option,  either  by  the  same  or  by 
different  deeds,  if  he  first  exercises  by  deed  the  power  of  revocation,  the  power  of 
new  appointment  continues  to  subsist  as  a  valid  operative  power,  capable  of  being  ex- 
ercised by  a  subsequent  deed ;  and  admitting  that  it  is  as  competent  to  the  donee  of 
such  powers,  exercising  only  the  power  of  revocation,  to  release,  extinguish,  or  destroy 
the  power  of  appointment  which  was  reserved  to  him,  yet  the  mere  exercise  of  the 
power  of  revocation  as  above  will  not  per  se  have  any  such  effect.    lb, 

4.  Revocation  by  will.  Personal  estate  (a  first  fund)  was  settled  upon  trust  for  such 
children  and  in  such  shares  as  A  B  should  appoint  by  deed  or  will.  Personal  estate 
(a  second  fund)  was  bequeathed  upon  trust  for  such  children  and  issue  of  children, 
and  in  such  shares  as  A  B  should  appoint  by  deed  or  will.  By  a  deed-poll,  executed 
with  the  formalities  required  by  the  wiU,  A  B  apptnnted  one  fifth  of  the  second  fund 
to  one  of  her  children,  and  declared  that,  in  case  she  should  not  otherwise  direct,  the 
remainder  of  that  fund  should  belong  to  her  other  three  children  and  the  childrca  of  a 
deceased  child,  and  then  she  reserved  to  herself  a  power  of  revocation  and  new  appoint- 
ment. A  B  made  her  will,  by  which  she  gave,  devised,  and  bequeathed,  and  by  virtue 
of  the  power  given  by  the  settlement,  "  or  otherwise  howsoever  enabling  her,"  ap- 
pointed all  the  first  fund  or  funds  she  **  otherwise  had  power  to  appoint "  in  a  particular 
manner.  Held,  that  the  will  did  not  operate  as  a  revocation  and  new  appointment  of 
what  had  been  previously  appmnted  by  deed.    Pomfret  v.  Perring,  xxxi.  289. 

5.  Revocation — New  appointment.  A,  tenant  for  life,  and  B,  tenant  in  tail,  of  estates^ 
subject  to  prior  charges,  suffered  a  recovery,  and  by  a  deed  of  1 798,  resettled  the 
estates  in  strict  settlement,  and  power  was  given  to  A  to  charge  the  estates  with  3,0002., 
and  to  B  to  charge  the  estates  vrith  6,000/.  respectively,  for  their  own  benefit*  The 
deed  contained  a  joint  power  to  A  and  B,  of  revocation  and  new  appointment  A  and 
B  by  deed  revoked  ^  all  the  uses,  trusts,  limitations,  intents,  and  purposes  "  by  the  deed 
df  1793  limited;  and  declared  that  the  estates,  ^^ subject  to  the  several  charges  and 
incumbrances  created,"  should  enure  to  the  new  uses.  Held,  that  the  power  to  chaige 
the  8,000/.  and  6,0002.  was  not  thereby  revoked.    Evans  ▼.  Evans^  xix.  533. 
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6«  Lessee  not  liable  to  contribute  to  charges  on  estate,  A.  and  B^  under  tlie  power 
of  leasing,  demised  part  of  the  settled  estates  to  S.,  the  wife  of  B.,  bj  way  of  jointure. 
Bdd^  that  S.,  in  respect  to  her  life  interest,  was  not  liable  to  contribute  to  the  charges 
on  the  estates.    lb, 

7.  New  power^  reservation  ofy  by  deed  of  appointee.  Where  a  person  has  a  general 
power  of  appointment  by  deed,  whether  it  is  a  primary  power,  (t.  e,  a  power  preceding 
the  uses  declared  in  default  of  appointment,)  or  be  a  power  of  appointment  connected 
with  a  power  of  revocation,  and  fc^owing  the  uses  declared  by  the  instrument  creating 
the  power,  and  exercises  that  power  of  appointment,  and  by  the  deed  exerciang  that 
power  reserves  to  himself  a  new  power  of  appointment,  whether  such  new  power  be 
reserved  as  a  primary  power  or  as  connected  with  a  power  of  revocation,  such  power 
io  reserved  is  to  all  intents  and  purposes  a  new  power,  newly  created  by  him,  and  is 
not  the  old  power,  which  he  has  exercised ;  and  it  is  equally  a  new  power,  whatever 
the  kind  or  degree  of  restriction  which  he  has  thought  fit  to  impose  on  its  exercise — 
i.  e.  whether  such  restriction  be  precisely  the  same  in  idnd  and  degree  as  that  imposed 
on  the  old  power  or  be  greater  or  less  in  kind  or  degree.  Evans  v.  Saunders,  xxxi. 
S66. 

8.  General  power  of  appointment,  A  general  power  of  appointment  over  the  fee 
will  not  be  exhausted  by  an  appointment  to  uses  exhausting  the  fee,  but  reserving  a 
power  or  revocation.  Where  a  general  power  of  appointment  by  deed  or  will  has 
been  exercised  by  an  appointment  by  deed,  reserving  a  power  of  revocation  and 
app<Hntment  to  new  uses  to  be  exercised  by  deed  only,  the  creaticm  of  this  last  power 
to  appoint  by  deed  only  cannot,  without  clear  evidence  of  intention,  be  taken  as  oper- 
ating to  destroy  the  original  power  to  appoint  by  deed  or  will ;  and,  semUe,  that  if  it 
is  to  be  taken  as  at  all  affecting  such  original  power,  it  is  to  be  considered  merely  as 
in  substitution  of  that  branch  of  the  original  power  which  it  purports  to  replace, 
namely,  the  power  to  appoint  by  deed.  Semblcy  that  two  general  powers  of  appoint- 
ment in  fee  can  exist  in  the  same  person  at  the  same  time.    lb. 

m.  Execution  of  Powers. 

1.  Execution  by  will.  The  testator,  a  tenant  for  life  of  real  estate,  with  remainder 
to  such  of  his  children  as  he  might  by  deed  or  will  appoint,  made  an  a{^)ointment  to 
trusffees  upon  trust  for  A,  his  son,  his  heirs,  &c.,  and*to  be  conveyed  to  him  when  he 
should  attun  the  age  of  twenty-three ;  and  in  case  of  the  death  of  A  before  he  should 
attain  the  age  of  twent}'-one,  then  to  the  use  of  the  testator's  other  sons  in  tail,  with 
remainder  over.  The  testator  then  ordered  that  the  rents  and  profits  of  the  residue 
of  the  estate  should  accumulate  for  the  aforesaid  purposes.  Held,  that  the  power  of 
appointment  was  duly  exercised.    Peard  v.  Kekewich,  xL  120. 

2.  A  testatrix,  having  a  life  estate  in  sums  of  stock,  with  a  power  of  appointment 
by  deed  or  will,  if  by  will,  to  be  by  her  signed  and  published  in  the  presence  of  two 
or  more  witnesses,  by  her  will,  which  was  unattested,  and  did  not  refer  to  the  po^er, 
gave  several  sums  to  charities,  &c.  She  had  neither  at  the  date  of  her  will  nor  at  her 
death  any  sums  of  stock  of  her  own  upon  which  the  will  could  operate.  Held,  affirm- 
ing the  decision  of  Wigram,  V.  C,  first,  that  the  testatrix  intended  by  this  will  to 
execute  her  powers  of  appointment ;  and  that,  these  being  specific  gifts,  the  state  of 
the  testatrix's  property  at  the  date  of  the  will  and  at  her  death  might  be  looked  at. 
Secondly,  that,  notwithstanding  that  the  power  required  the  will  to  be  signed  and 
published  in  the  presence  of  two  or  more  witnesses,  the  will  was  a  good  execution  of 
the  power  in  favor  of  charities.    Innes  v.  Sayer,  viiL  157. 

S.  TFtW— Power— 27A  section  of  the  Wills  AcL  A  testator  bequeathed  certain 
property  to  A,  for  life,  with  remainder  to  such  persons  as  A  should,  by  any  deed  or 
deeds,  instrument  or  instruments  in  writing,  to  be  by  her  signed,  sealed  and  delivered 
hi  the  presence  of,  and  attested  by  two  or  more  witnesses,  appoint    A  made  a  will. 
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dated  after  the  operation  of  the  Wills  Act    Held,  that  the  will  was  an  execution  of 
the  power  independently  of  the  Wills  Act     Turner  y.  Turner,  ziiL  204. 

4.  Appointment  first  by  deed  afterwards  revoked,  and  secondly  by  wUL  A  having, 
under  a  settlement,  a  general  power  of  appointment  either  by  deed  or  will,  appointed 
by  several  successive  deeds,  in  each  deed  revoking  former  appointments,  and  reserving 
powers  of  revocation  and  new  appointment  by  deed  only.  By  a  deed  poll  she  aflei^ 
wards  revoked  the  last  deed  of  appointment  By  her  will  she  made  a  devise,  pur- 
porting to  be  in  exercise  of  her  original  power  of  appointment  Held,  that  after  the 
execution  of  the  first  deed  of  appointment  the  original  power  was  gone,  and  therefore 
that  the  will  of  A  was  inoperative.    Evans  v.  Saunders,  xvii.  314. 

5.  Dealing  with  specific  property  by  wilL  When  it  is  clear  that  a  testator  is  dealing 
with  any  specific  property  in  his  will,  whether  the  property  over  which  he  has  a  power 
be  real  or  personal,  the  will  must  be  taken  as  a  valid  execution  of  the  power.  Lake 
V.  Currie,  xiii.  485. 

6.  Residue  of  funds.  By  a  marriage  settlement  power  was  given  to  the  wife  to  dis- 
pose by  will  immediately  of  a  part  of  certain  funds ;  and,  after  the  death  of  her  hus- 
band, of  the  residue  of  the  funds.  By  her  will  she  disposed  of  certain  sums  and  then 
gave  and  bequeathed  all  the  rest,  residue,  &c.,  of  her  personal  estate  to  certain  per- 
sons. She  died  in  the  lifetime  of  her  husband.  HM,  that  the  will  operated  as  an 
execution  of  her  power  as  to  the  residue  of  the  funds.    Harvey  v.  Stracey,  xiii.  13. 

7.  Estates  were  settlied  to  such  uses  as  S.  S.  should  appoint  by  deed  sealed  and  de- 
livered, or  by  will  signed  and  published,  &c.  S.  S.  exercised  the  power  by  her  will, 
of  which  the  attestation  clause  was :  **  Signed  and  sealed  in  the  presence  of,"  &c.  No 
attestadon  was  contained  of  the  publication.  Held,  that  the  power  was  well  exer- 
cised.    Vincent  v.  The  Bishop  of  Sodor  and  Man,  iiL  198. 

8.  By  settletnent  of  part  of  the  property  by  a  widow  on  one  of  her  own  issue,  A.  E., 
by  will,  gave  all  his  realty  and  personalty  to  his  wife  O.,  to  bring  up  his  children,  and 
when  they  came  of  age,  "  to  settle  **  on  them  what  she  should  deem  **  prudence,"  re- 
serving to  herself  maintenance.  If  she  married  again,  T.  P.  was  to  become  trustee 
for  the  children  of  the  testator.  At  his  wife's  death  what  property  remained  was  to 
be  equally  divided  among  the  children  of  the  testator  then  living.  The  wife  and  five 
children  survived  the  testator ;  two  cliildren  afterwards  died  nnder  twenty-one.  The 
widow  settled  part  of  the  property  on  one  of  the  children  and  her  issue.  Held,  that 
this  was  a  bad  execution  of  the  power,  so  far  as  it  gave  any  interest  to  grandchildren. 
Kennerley  v.  Kennerley,  xii.  343. 

9.  Defective  execution  of,  which  will  not  be  aided  in  e^ity.  Lands  were  settled  to 
such  uses  as  A  and  B  should,  by  a  joint  deed,  executed  in  the  presence  of  witnesses, 
appoint ;  and,  in  default  of  appointment,  to  use  in  strict  settlement,  A  and  B  being 
the  first  tenants  for  life  in  succession.  In  1845,  the  S.  W.  Railway  Company,  con- 
tracted with  A  and  B  for  the  sale  of  land,  but  the  price  was  not  fixed.  In  1846,  the 
company  advanced  part  of  the  conaderation  money  to  them  on  their  joint  receipt,  in 
which  it  was  stated  that  the  money  was  '*  in  respect  of  the  lands,  part  of  our  estates, 
required  for  the  purposes  of  the  S.  W.  Railway  Company."  Before  any  formal  ex- 
ercise of  their  joint  power  by  A  and  B,  A  died.  Afterwsurds,  other  parts  of  the  settled 
lands  were  contracted  to  be  sold  to  the  company.  Held,  that  this  was  not  such  a  con- 
tract as  could  be  enforced  against  B ;  and  that  the  receipt  was  not  such  a  defective 
execution  of  the  power  as  would  be  aided  in  equity.    Morgan  v.  Milman,  xiii.  312. 

10.  B.,  the  obligee  of  a  bond  for  the  payment  of  a  sum  of  money,  assigned  the 
same,  on  her  marriage,  to  C,  by  way  of  settlement,  for  her  own  separate  use  for  life, 
then  for  her  children,  &c.  Yean  after,  B.'s  husband,  being  indebted  to  his  bankers, 
induced  her  to  sign  an  unsealed  and  unattested  paper,  of  whose  contents  she  was 
ignorant,  guaranteeing  the  repayment  of  advances  made  to  him  and  promising  to  de- 
podt  the  bond  as  security,  which  was  afterwards  done.  By  the  deed  of  settlement  to 
C.  it  was  provided  that  the  bond  was  to  be  held  in  trust  for  B.,  &c.,  and  for  any  peraoa 
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to  whom  sbe  xniglit  assign  it,  or  appoint  hy  a  sealed  instrument,  attested  hj  two  wit- 
nesses, Heidf  that  the  paper  signed  hy  her  in  favor  of  the  bankers  was  not  such  a 
defective  execution  of  her  power  as  equity  would  aid,  but  that  her  life  estate  was 
bound.     Thackwell  v.  Gardiner^  xii.  285. 

11.  Fraudulent  exercise  of  power.  Where  a  father,  having  the  power  of  appoint- 
ment to  several  children,  makes  a  corrupt  bargain  in  &vor  of  one  of  them,  and  then 
appoints  the  remaiilder  to  the  others,  the  last  appointment  is  valid,  even  if  it  were 
somewhat  influenced  by  the  corrupt  bargain  first  made.    Rowley  v.  Rowleyj  xxiii.  302. 

12.  Married  woman's  power  to  dispose  of  settled  property.  A  power  enabling  a 
married  woman  to  dispose  of  settled  property  in  the  event  of  her  dying  in  the  life- 
time of  her  husband,  is  satisfied  by  her  surviving  him,  and  becoming  absolutely  en- 
titled to  the  property ;  and  a  will  executed  by  her  during  their  joint  lives  was  held  to 
be  inoperative  as  an  appointment     Trimmell  v.  Fell,  xix.  606. 

lY.  MisceUaneovs  Case»* 

1.  Power  of  Sale — Settlement.  A,  the  protector  of  a  settlement  containing  a  power 
of  sale  by  the  trustees  with  her  consent,  does  not,  by  becoming  an  executing  party  to 
a  disentadling  deed,  in  which  her  life-interest  is  expressly  reserved,  deprive  herself  of 
her  right  to  consent  to  a  sale  of  the  estates  comprised  in  such  settlement.  Hill  v. 
Pritchardy  xxiii.  M9. 

I.  Perpetual  power.  A  power  to  be  exercised  solely  by  virtue  of  a  Contract  be- 
tween the  parties  to  a  settlement,  and  which  provides  that  a  debt  upon  an  estate  shall 
be  liquidated  in  a  particular  manner,  is  not  within  the  doctrine  of  perpetuity',  to 
whatever  extent  of  time  the  operation  of  that  contract  extends.  In  this  case  the 
power  could  have  been  barred  by  the  tenant  in  tail  on  his  attaining  the  age  of  twenty- 
one.    Briggs  v.  The  Earl  of  Oxford^  xL  265. 

See  Appointmext.    Wills. 

PRACTICE. 

I.   IN   HOUSE    OP   LORDS   AND   PRIVY   COUNCIL, 
n.   IN   ADMIRALTY. 

ni-   IN   CONSISTORY   COURT   AND   PREROGATIVE    COURT. 
IV.    IN   queen's  BENCH  BAIL  COURT. 
V.   IN    COUNTY    COURT. 
VI.   IN    CRIMINAL    CASES. 
VIL   BANKRUPTCY. 
VIIL   ADMINISTRATION,  &C. 
IX.   APPEARANCE,  ATTACHMENT    FOR   WANT   OP;  DISTRINGAS    TO   COM- 
PEL, &C. 
X.   ABSENT  PARTY. 
XI.   NOTICE    OF   ACTION;   OP  TRIAL,   &C. 
Xn.   RIGHT   TO   BEGIN. 
XHL   POSTPONEMENT    OF  TRIAL. 

XIV.  JUSTICES'   AND   JUDGES'   ORDERS;   ORDERS   OF   COURSE. 
XV.  JUDGMENTS. 
XVI.   STAY   OF   PROCEEDINGS. 
XVII.   APPEALS. 
XVIIL   WAIVER. 
XIX.  PEREMPTORY  UNDERTAKING. 
XX.  AFFIDAVITS. 


514  PBAcncE. 

XXI.   EVIDENCE. 
XXn.   UNDER   COHMON-LAW  PROCEDUBE  ACT  AND   OTHER  STATUTES. 
XXin.  MOTIONS. 

xxrv.  creditors'  suits. 

XXY.   claims. 

xxn.  under   chancery   procedure  amendment    act,    and    other 

statutes. 
xxvn.  under  winding  up  acts. 

XXYin.   ATTACHMENT  FOR   WANT   OF  ANSWER,  &C. 
XXIX.   REHEARING   IN   CHANCERY. 
XXX.   DISMISSAL    OF  BILL. 
XXXI.   SENDING    CASE   TO    COURT   OF  LAW. 
XXXII.   MISCELLANEOUS   CASES   AT   COMMON  LAW. 
XXXIII.   MISCELLANEOUS    CASES   IN  EQVITY. 

I.  In  House  of  Lords  and  Privy  Council, 

1.  The  lords  allowed  the  opinion  of  a  learned  judge  who  had  been  present  at  the 
hearing  of  the  cause,  but  who  was  unable  to  attend  when  the  judge's  opinions  were 
delivered,  tor  be  read  by  one  of  his  brethren,  but  it  was  expr^sly  declared  that  this 
could  not  be  done  as  a  matter  of  course.    Stephenson  t.  Higginson,  XTiii.  50. 

2.  The  House  of  Lords,  in  disposing  of  a  case  where  there  were  to  be  calculations 
of  payments  on  one  side  and  of  interest  on  the  other,  laid  down  certain  principles, 
and  desired  the  parties  on  both  sides  to  furnish  an  agreed  statement  of  facts  as  to  the 
sums  to  which  these  principles  were  to  be  applied.  The  House  required  this  state- 
ment of  sums  to  be  delivered  in  before  the  minutes  of  the  order  of  the  House  were 
given  to  the  parties,  and  refused  to  hear  counsel  on  the  subject  of  this  statement  and 
of  the  minutes.    Birch  v.  Joy,  xviii.  16. 

8.  An  application  to  advance  an  appeal  for  hearing  must  be  made  to  the  appeal 
committee,  and  not  to  the  House.    lb, 

4.  When  the  question  is  one  of  &ct  only,  and  has  been  tried  by  a  jury  in  the  court 
below,  the  Privy  Council  will  not  reverse  a  judgment  upon  such  finding,  unless  they 
are  satisfied  that  the  judgment  is  clearly  wrong.    Moore  v.  Clucas,  xxiv.  70. 

n.  £i  Admiraky, 

1.  Examination  of  witnesses  in  court.  Where  it  is  intended  to  examine  witnesses 
in  court,  application  for  a  summons  for  all  the  witnesses  ought  to  be  made  before  any 
one  of  them  is  produced  and  examined.     The  ResuUatet^  xxii.  620. 

2.  Caxise  of  datnage — Act  on  petition — Libel  refused.  An  action' in  a  cause  of  damage 
was  entered  on  behalf  of  the  owners  of  one  ship  against  another ;  an  appearance  was 
given  for  the  latter,  and  other  steps  taken  as  if  the  suit  were  to  be  by  act  on  petition. 
Defendant's  proctor  accordingly  prepared  his  act  from  statements  of  the  crew,  who 
then  lefl  the  country.  Defendant's  proctor  then  prayed  a  libel,  which  was  refused. 
The  Baldur,  xx.  627. 

5.  Objections  to  report  of  registrar  and  merchants.  In  considering  objections  to 
the  report  of  the  registrar  and  merchants,  in  a  cause  of  damage,  the  court  forms  its 
opinion  upon  the  whole  of  the  evidence,  whether  laid  before  the  registrar  and  mer- 
chants, or  brought  in  subsequently ;  and  will,  although  inclined  to  confirm  the  report, 
especially  in  matters  within  the  practical  knowledge  of  the  merchants,  direct  the 
report  to  be  reformed.     The  Alfred^  ii.  541. 

4.  The  evidence  on  objections  to  the  report  of  the  r^;istrar  and  merchants  being 
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tmsatisfactorj,  the  court  offered  to  the  objecting  party  to  refer  the  accounts  back  to 
the  registrar,  and  a  merchant  and  suryejor  of  shipping  to  be  chosen  by  the  court ; 
expressing  its  intention  to  overrule  the  objections  If  this  course  was  not  assented  to. 
The  Sir  George  Seymour,  xjui.  618. 

5.  Attendance  of  Trinity  masters.  Application  was  made  fo  the  court  for  the 
attendance  of  Trinity  masters  upon  the  admissibility  of  a  plea,  the  allegations  therein 
being  charged  to  be,  as  matter  of  fact  and  of  nautical  experience,  impossible.  Appli- 
cation refused.     The  Vargas,  iy.  599. 

III.  In  Consistory  Court  and  Prerogative  Court. 

1.  Where  parishioners  are  cited  to  show  cause  agiunst  the  &culty,  the  proper  mode 
of  proceeding  in  their  behalf  is  by  act  on  petition.  Knapp  v.  The  Parishioners  of  St. 
Mary,  v.  562. 

2.  Faculty  to  exhume  a  corpse,  with  a  view  to  its  identity,  decreed.  In  re  Pope,  v. 
585. 

8.  Where  the  crown  has  an  interest,  and  the  queen's  proctor,  on  notice  being  given 
to  him,  neither  consents  to  nor  opposes  the  grant  prayed,  he  must  be  served  with  a 
decree.    In  the  goods  of  Hamilton,  v.  561. 

4.  A  testamentary  suit  was  compromised,  and  a  private  act  of  parliament,  settling  the 
rights  of  the  several  persons  interested,  obtuned ;  the  several  testamentary  papers  had, 
in  the  course  of  the  proceedings  in  the  cause,  been  brought  into  the  registry.  The 
court  refused  to  order  them  to  be  delivered  out  for  the  purpose  of  being  examined. 
Eyres  v.  Brodrick,  v.  599. 

IV.  ^  Qtteen's  Bench  Bail  Court. 

1.  It  is  not  absolutely  necessary  that  the  plaintiff's  affidavit,  in  support  of  the  appli- 
cation to  the  judge  to  hold  the  defendant  to  bail  in  an  action  for  criminal  conversation, 
should  have  averred  that  the  plaintiff  had  sustained  damages  to  the  amount  of  20/., 
if  the  court,  on  the  motion  to  rescind  the  order,  can  see  that  the  judge  was  justified 
in  holding  that  the  affidavit  showed  sufficiently  that  the  plaintiff  had  sustained  damage 
to  that  amount  The  affidavit  need  not  state  that  the  writ  of  sununons  has  been  sued 
out  It  is  enough  if  the  judge,  at  the  time  of  the  application  for  the  order,  was 
satisfied  that  it  had  issued.  It  is  competent  for  the  defendant  to  apply  to  the  court  to 
be  discharged  out  of  custody,  although  he  has  already  applied  for  that  purpose,  but  in 
vun,  to  the  same  judge  who  made  the  order  warranting  his  arrest  On  such  amotion 
to  the  court,  the  defendant  may  use  additional  affidavits  to  those  used  before  the  judge, 
and  may  show  as  grounds  of  discharge  that  the  plaintiff  has  no  cause  of  action,  and 
also  that  he,  the  defendant,  has  no  intention  of  leaving  the  country.  BulUnik  v.  Jenhins^ 
ii.  195. 

2.  On  a  motion  to  rescind  a  judge's  order  to  hold  a  defendant  to  bail  in  an  action, 
the  court  will  not  receive  affidavits  of  collateral  &cts  not  submitted  to  the  notice  of 
the  judge.    lb. 

V.  In  County  Court. 

1.  Notice  of  appeal — Bond  to  pay  costs.  The  defendant,  agiunst  whom  judgment 
had  been  recovered  in  a  county  court,  gave  the  plaintiff  notice  of  appeal,  and  entered 
mto  a  bond  with  a  surety  conditioned  to  pay  the  costs  of  the  appeal,  whatever  the 
event  might  be,  and  the  amount  of  the  ju^ment  in  case  the  appeal  were  dismissed. 
Afterwards  the  defendant  withdrew  the  notice  of  appeal,  and  gave  the  plaintiff  another 
notice  of  appeal,  which  included  additional  grounds.  The  court  held,  that  they  had 
jtirisdiction  to  hear  the  appeal,  and  after  argument  directed  judgment  to  be  entered 
fiur  the  appellant  with  costi,  notwithstanding  the  teims  of  the  bond.  Daniels  v.  CharS" 
ky^  YiL  524. 
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2.  Removal  of  plaint  in  replevin— Bond — Costs.  The  statute  provides  that  tlie 
bond  for  the  removal  of  a  plaint  in  replevin  from  a  countj  court  to  a  superior  court 
shall  be  given  to  parties  in  the  suft,  but  if  the  judge  takes  the  bond  himself  as  obligee, 
the  bond  is,  nevertheless,  good.  Secondly,  though  the  suit  is  improperly  removed  into 
the  superior  court,  tAe  proceedings  after  removal  are  valid,  and  the  full  amount  of 
costs  may  be  recovered  by  the  judge  as  plaintiff  on  the  bond.  Stansfeld  v.  Hellawell^ 
xi.  559. 

3.  Address  of  claimant.  A  claimant  in  the  particulars  delivered,  in  pursuance  of 
the  145th  rule,  was  .described  as  of  24  Elizabeth  Street,  Islington,  whereas  his  true 
address  was  20  Elizabeth  Terrace,  Mington.  Held,  that  the  address  was  sufficiently 
set  forth ;  and  that  the  county  court  judge  was  not  justified  in  dismissing  the  summons. 
Hardy  v.  Walker^  xxiv.  448. 

4.  Particulars  of  claim — Prohibition — County  court.  Where  a  county  court  judge 
decides  that  the  particulars  of  a  claim  in  an  interpleader  sunm[ions  are  not  sufficient 
according  to  the  rules  made  under  the  County  Courts  Act,  and  refuses  on  that  account 
to  hear  the  claimant,  a  prohibition  lies  to  stay  the  further  proceedings  under  the 
execution,  if  the  particulars  ought  to  have  been  held  sufficient.    lb. 

5.  Reduction  of  claim  to  give  jurisdiction — Costs.  The  abandonment  of  the  excess 
above  50/.  of  a  claim  in  a  county  courts  in  order  to  give  the  court  jurisdiction,  must 
be  the  act  of  the  plaintiff  himself,  or  of  some  person  authorized  by  him,  and  not  the 
act  of  the  judge.    HiU  v.  Swi/i^  xxix.  482. 

6.  Per  Alderson,  B.  When  a  cause  is  brought  before  a  county  court  over  which 
it  has  no  jurisdiction,  the  court  should  not  allow  jurisdiction  to  be  given  it  by  an  act 
of  the  plaintiff,  without  compelling  him  to  pay  the  costs  of  the  opposite  party  up  to 
that  time.     lb. 

7.  Notice  of  appeal.  The  judge  of  a  county  court  thinking  a  notice  of  appeal 
good,  is  sufficient  to  give  the  court  of  appeal  jurisdiction,  by  rule  151  of  county 
court  rules,  without  statement  of  grounds  of  dissatisfaction.  Cannon  v.  Johnson^  x. 
823. 

8.  Removal  of  judye.  An  instrument  removing  a  county  court  judge  from  office 
need  not  set  out  all  the  proceedings  instituted  in  order  to  the  removal,  with  the 
specific  chai^ges  or  the  evidence  adduced.  If  it  be  drawn  up  in  the  words  of  the  act 
of  parliament  it  irill  be  presumed,  until  the  contrary  is  proved,  that  the  chancellor 
has  duly  exercised  his  jurisdiction.    Ex  parte  Ramsltay,  x.  445. 

9.  Removal  of  judgment  The  judgment  of  a  county  court  may  be  removed  intt> 
a  superior  court,  under  the  1  &  2  Vict  c.  110,  s.  22,  although  the  party  against  whom 
it  has  been  obtained  has  already  been  examined  by  the  judge  of  the  county  court, 
and  committed  to  jail,  under  the  9  &  10  Yict  c.  95,  s.  99.  Copeman  v.  Gladden^ 
I  528. 

10.  Suggestion  to  deprive  plaintiff  of  costs — Affidavits.  Where  the  defendant's  afll- 
davits,  on  a  motion  for  a  suggestion  under  the  County  Courts  Act  to  deprive  the 
phuntiff  of  costs,  stated  that  the  residence  of  the  plaintiff  was  within  twenty  nules 
of  that  of  the  defendant,  and  that  llie  cause  of  action  arose  wholly  within  the  juris- 
diction of  the  county  court  of  B.,  which  facts  were  denied  by  the  affidavit  c^  the 
plaintiff,  the  court  refused  to  determine  those  questions  on  affidavits,  and  directed  the 
suggestion  to  be  entered,  leaving  it  to  the  plaintiff  to  traverse  its  allegations.  Lewis 
T.  Forsyth,  L  464.    See  also  Hush  v.  Xon^,.iv.  199. 

11.  Order  for  payment  or  committaL  An  order  on  a  judgment  smnmoas,  under  the 
98th  and  99th  sections  of  the  9  &  10  Yict  c.  95,  by  which  the  judge  df  a  coon^ 
court  ordered  a  party  to  pay  a  debt  (previously  recovered)  by  instalments,  or  on 
defiuilt  to  be  eommitted  to  prison,  is  bad ;  the  party  being  entitled  to  a  snrnmoaa 
to  show  cause  against  the  committaL    Abley  t.  DaUf  L  859. 

12.  Notice  ofckdnu  Under  the  BOik  rule  of  practice  for  the  county  courts,  a  notice 
of  claim  to  cortain  goods,  stating  tliat  they  had  beea  assigned  to  thedaimaat  by  daed^ 
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held  to  be  rafficient,  althougb  it  did  not  appear  that  the  deed  was  good  as 
agiinst  creditors.    Retina  y.  Richards,  liL  410. 

15.  Judge  re/using  to  adjudicate.  If  a  judge  of  a  county  court  refuse  to  adjudi- 
cate upon  a  claim,  under  sect.  118  of  stat  9  &  10  Vict  c.  95,  in  consequence  of  a 
mistake  as  to  the  sufficiency  of  a  notice  or  other  preliminary  matter,  a  mandamus 
trill  be  granted  to  compel  him  to  hear  and  determine  the  claim.    lb. 

14.  Writ  of  trial  A  writ  of  trial,  under  the  8  &  4  Will  IV.  C.-42,  cannot  be 
directed  to  a  judge  of  a  county  court  established  under  the  9  &  10  Yict  c.  95* 
Owens  y.  Breese,  iy.  586. 

15.  Warrant  of  commitment,  how  long  in  force.  The  181st  rule  made  by  the  county 
court  judges,  under  the  12  &  18  Vict  c.  101,  s.  12,  directs  that  warrants  of  commit- 
ment shall  bear  date  on  the  day  in  which  the  order  for  commitment  was  made,  and 
shall  continue  in  force  for  three  calendar  months  and  no  longer.  Held,  that  a  person 
arrested  under  a  warrant,  within  three  calendar  months  after  its  date,  might  be 
detttned  in  custody  after  the  expiration  of  the  three  months.  Hayes  y.  Kcene,  xiL 
526. 

16.  Plaint  for  recovery  of  possession — Freehold  and  leasehold.  The  proviso  in  sect 
58  of  stat  9  &  10  Vict  c.  95,  excluding  the  county  court  from  cognizance  of  any 
action  in  which  the  title  to  co^>orcal  hereditaments  is  in  question,  applies  to  the 
plaint  for  recovery  of  possesion  under  sect  122.  Therefore,  where  defendant  occu- 
pied freehold  and  leasehold  premises  under  A  B  in  his  lifetime,  and  after  his  death 
plaintiff',  who  claimed  under  the  will  of  A  B,  gave  defendant  notice  to  quit,  and  took 
out  proceedings  against  him,  under  sect  122  of  stat  9  &  10  Vict  c.  95,  and  produced 
probate  of  the  will,  a  prohibition  was  issued  as  to  the  freehold  premises,  but  was 
refused  as  to  the  leasehold  premises,  the  probate  being  conclusive.  Kerkin  v.  Kerkin, 
xxviii.  114. 

17.  A  judgment  of  the  county  court  cannot  be  removed  into  the  superior  courts 
for  the  purpose  of  issuing  execution  thereon.    Moreton  v.  Holt,  xxix.  418. 

18.  Mandamus — Nonsuit,  Sec  Regina  v.  Stapylton,  vii.  890 ;  Regina  v.  The  Clerk 
of  County  Court  of  Surrey,  xii.  428 ;  Outhwaite  v.  Hudson,  xi.  568. 

VI.  In  Criminal  Cases. 

1.  Prisoners  in  custody  and  on  hail — Certiorari  to  remove  indictment.  Sevenl 
of  the  defendants  were  indicted  for  a  misdemeanor.  One  was  in  custody  on  the 
charge,  the  others  were  out  on  ball.  The  court  of  queen's  bench,  on  the  applica- 
tion of  one  of  the  defendants  who  was  out  on  bail,  granted  a  certiorari  to  remove 
the  indictment  into  that  court,  on  the  terms  that  if  the  defendant  in  prison  did  not 
consent,  the  applicant  was  to  find  bail  for  him.    Regina  v.  Drake,  xviii.  410. 

3.  Application  to  Judge  at  chambers — Habeas  corpus  ad  respondendum.  An  appli- 
cation for  a  habeas  corpus  ad  respondendum  to  take  a  prisoner,  in  custody  on  a  charge 
of  felony,  before  justices  to  answer  to  another  charge  of  felony,  must  be  made  to  a 
judge  at  chambers,  and  not  to  the  court    Regina  y.  Isaacs,  vi.  185. 

8.  Joint  and  separate  convictions.  The  stat  11  &  12  Vict  c.  44,  s.  5,  which  pr^ 
scribes  that  if  a  justice  shall  refuse  to  do  any  act  relating  to  his  office,  he  may  be 
directed  by  rule  of  court  to  do  it,  does  not  authorize  the  court  to  order  justices  to 
draw  up  one  joint  conviction  instead  of  two  separate  convictions  against  each  of  two 
persons  against  whom  a  joint  information  has  been  laid,  and  heard  and  determined 
before  the  justices.    In  re  Clee  and  Osborne,  x.  865. 

4*  Joint  plea  and  appearance.  Where  prisoners  had  joined  in  tJieir  plea  at  the 
trial,  and  were  represented  by  counsel  appearing  for  them  jointly,  and  not  separately, 
il  was  held,  that  according  to  the  practice  of  the  court  of  criminal  appeal,  they  are 
not  entitled  to  appear  by  separate  counsel  at  the  hearing  of  the  appeal  Regina  "¥, 
Bird,  ii.  448. 
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5.  Recognizance f  enlargement  of— Compelling  short-hand  writer  to  furnish  copy 
of  notes  of  evidence,  A  judge  of  the  court  of  exchequer,  sitting  at  Nisi  Priw, 
acting  under  the  provisions  of  the  14  &  15  Vict  c.  100,  s.  19,  compelled  the  defend- 
ant in  a  cause  to  enter  into  recognizances  to  appear  and  take  his  trial  for  peijury  at 
the  next  session  of  the  central  crinunal  court,  and  bound  the  plaintiff  in  recogni- 
zances to  prosecute.  Held,  that  the  court  of  exchequer  had  no  power  either  to 
enlarge  those  recognizances  to  a  subsequent  session  of  the  central  criminal  court,  or 
to  compel  a  short-hand  writer,  who  was  neither  an  officer  nor  attorney  of  the  court, 
to  furnish  the  plaintiff  with  a  copy  of  his  notes  of  the  evidence  given  by  the  defend- 
ant   Horridge  t.  Hatokins,  vii.  582. 

6.  Recognizance.  Defendant,  being  convicted  at  sessions  and  imprisoned,  brought 
error  in  the  queen's  bench  and  afterwards  in  the  exchequer.  In  the  latter,  he  recog- 
nized to  surrender  himself  personally,  to  be  dealt  with  ^  as  our  court  of  exchequer 
chamber  may  order."  This  recognizance  was  filed  in  the  queen's  bench,  and  de- 
fendant dischai^d  by  a  judge  at  chambers.  On  motion,  in  the  queen's  bench,  to 
apprehend  and  recommit  him,  it  was  held,  that  the  recognizance  was  before  the  court, 
though  not  appearing  in  the  affidavits.  The  statute  requires  it  should  run  ^*  according 
to  the  said  judgment,"  and  not  as  above.  Therefore,  rule  absolute.  Dugdale  t. 
Regina,  xx.  86.  *  *• 

7.  As  no  certiorari  issues  out  of  the  court  of  exchequer,  a  conviction  is  properly 
brought  before  it,  if  verified  by  affidavit    In  re  Allison,  xxix.  406. 

8.  The  judge  before  whom  a  crown  case  reserved  was  tried  at  the  assizes,  died 
liefore  signing  it,  under  sect.  11  &  12  "Vict  c.  78,  s.  2.  The  court  directed  the  other 
judge  in  the  commission  to  sign  it    Regina  y.  Featherstone,  xxvi.  570. 

9.  Leave  to  demur.  An  indictment  against  the  inhabitants  of  a  township  for  non- 
repair of  a  highway  contained  no  allegation  that  the  defendants  had  ever  repured 
the  road.  The  court  granted  leave  to  the  defendants  to  demur,  with  liberty  to  plead 
over  in  case  judgment  were  given  i^sunst  them  on  the  demurrer.  Regina  v.  Tryddyn, 
X.  402. 

VlL  Bcmhruptcy, 

1.  Bankruptcy  of  defendant.  If  a  defendant  becomes  bankrupt  before  answer  and 
before  decree,  the  pkdntiff  can  obtun  an  order  to  prosecute  the  suit  against  the 
assignees  without  filing  a  bill  of  revivor  or  supplemental  bill.  Lash  v.  Miller,  xxxL 
S87. 

2.  Affidavit  of  debt.  Where  a  creditor  files  an  affidavit  of  debt,  under  the  Bank- 
ruptcy Consolidation  Act,  12  &  18  Yict  c.  106,  s.  78,  he  is  bound  to  notice  and  deduct 
any  sum  due  to  the  debtor  arising  out  of  the  same  transaction  as  that  out  of  which 
his  own  debt  arises,  and  to  claim  for  the  difference  only ;  and  if  he  omits  to  do  so, 
he  will  be  held  not  to  have  had  reasonable  or  probable  cause  for  making  the  affidavit 
in  the  amount  at  which  it  was  made.    Marshall  v.  Sharland,  L  281. 

8.  Refusal  of  certificate — Fraud—Rehearing.  Where,  under  the  5  &  6  Vict  c.  122, 
8.  89,  the  bankruptcy  conmussioner  refused  the  bankrupt  his  certificate,  the  commis- 
sioner has  no  jurisdiction  to  rehear  the  application  for  the  certificate,  except  upon 
the  grounds  stated  in  the  Bankrupt  Law  Consolidation  Act,  1849,  12  &  18  Yict 
c.  106,  s.  100,  namely,  fidse  evidence,  improper  suppression  of  evidence,  or  other  fraud. 
Ex  parte  Higginson,  x.  150. 

4.  Bankrupt-law  Consolidation  Act — Inspection  of  documents,  Sfc.  Permission  to 
inspect  the  documents,  instruments,  and  orders  mentioned  in  the  282d  section  of  the 
Bankrupt-law  Consolidation  Act,  1849,  applied  for  under  that  section  by  a  creditor 
who  has  proved  his  debt,  or  his  attorney,  may  be  refiised,  until  the  applicant  discloses 
the  use  he  intends  to  make  of  the  evidence  to  be  obtained  by  such  inspection.  And 
whore  the  object  is  to  dispute  the  abjudication,  the  application  may  be  refused 
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altogether,  as  not  being  a  reasonable  request  within  the  meaning  of  the  statute.    Ex 
parte  Rimellj  X.  12S, 

5.  Whether  the  affidavit  of  the  petitioning  creditor,  the  proofi  of  the  act  of  bank- 
ruptcy, and  the  other  proofi  filed  in  court  as  the  foundation  of  an  adjudication  in 
bankruptcy,  are  within  the  language  of  the  23 2d  section  of  the  statute,  qucere.    lb. 

6.  Verdicts  against  assignees.  A  party  having  got  verdicts  against  the  assignees  in 
respect  of  some  property  in  the  possession  of  the  bankrupt  at  the  time  of  his  bank- 
roptcy,  was  about  to  issue  execution  against  the  official  assignee,  in  respect  of  the 
costs  of  the  actions.  The  court  declined  to  interfere,  considering  the  ingredient  of 
bankruptcy  utterly  immaterial  in  the  result  of  the  actions.  Johnson^  ex  parte^  vii. 
814. 

7.  Repeal  of  Bankrupt  Acts.  The  Vice-chancellor  declined  to  interfere  in  a  case 
involving  the  construction  of  the  repeal  by  the  last  Bankrupt  Act  of  the  acts  men- 
tioned in  the  schedule  thereto  annexed.    Higginson,  ex  parte,  vii.  SO 7. 

8.  Entering  appearance  for  assignees.  Leave  given  to  enter  an  appearance  for  the 
asngnees  of  a  defendant  who  had  become  bankrupt,  the  assignees  having  been  served 
with  an  order,  under  the  52d  section  of  the  15  &  16  Yict  c.  86,  and  not  having  ap- 
peared thereto.     Cross  v.  Thomas,  xvii.  308. 

9.  Holding  hill  till  cosUt  in  bankruptcy  obtained.  The  holder  of  a  dishonored  bill  of 
exchange  brought  an  action  against  the  acceptor,  and  simultaneously  with  it  instituted 
proceedings  against  him  in  bankruptcy.  The  action  having  been  stayed  on  payment 
of  the  debt  and  costs,  the  plaintiff  claimed  to  hold  the  bill  until  he  should  have  ob- 
tained the  amount  of  his  costs  in  bankruptcy.  Held,  that  he  was  not  so  entitled, 
and  that  the  bill  should  be  delivered  up  to  the  defendant  Cows  v.  Taylor,  xxviiL 
552. 

10.  Order  for  sale  of  goods.  An  order  for  the  sale  of  goods  in  the  reputed  owner- 
ship of  the  bankrupt  af\er  an  actual  sale  by  a  mortgagee,  should  be  made  ex  parte, 
so  as  to  save  the  mortgagee's  rights  at  law.  Ex  parte  Barlow,  In  re  Marygold,  xix. 
464. 

11.  In  proceeding  ex  parte  for  protection  under  the  Trader-Debtor  Arrangement 
sections  of  the  Bankrupt-law  Consolidation  Act,  1849,  the  trader  is  bound  to  take  an 
order  strictly  correct  and  strictly  regular.    Ex  parte  Bowers,  x.  1. 

12.  A  commissioner  may  attend  to  circumstances  of  equitable  invalidity  upon  an 
application  to  retain  or  not  retain  an  adjudication.    Ex  parte  Johnstone,  v.  234. 

VIII.  Administration,  S^c.  , 

1.  Inquiries  as  to  secret  trtists  connected  with  Roman  Catholic  religion.  Inquiries 
whether  legacies  given  by  a  will  were  held  upon  any  secret  trusts  connected  with  the 
Roman  Catholic  religion,  cannot  be  directed  upon  a  claim  filed  for  administration.  If 
more  than  the  common  administration  decree  is  wanted,  a  bill  must  be  filed  for  the 
purpose.     Gilpin  v.  Magee,  vii.  153. 

2.  Two  suits — Stay  of  proceedings.  Where  there  are  two  suits  for  the  administra- 
tion of  the  same  estate  filed  in  dificrcnt  branches  of  the  court,  and  a  decree  has  been 
obtained  in  one  suit,  in  order  to  stay  proceedings  in  the  other  suit,  application  should 
be  made  in  the  suit  in  which  the  decree  has  been  obtained.  Ladbroke  v.  Bleaden,  xiii. 
371. 

8.  Proceeding  in  absence  of  representative  of  deceased  defendant.  After  order  in 
an  administration  claim,  dated  April,  1852,  one  of  the  executors,  defendants,  who 
was  also  residuary  legatee,  died  insolvent,  never  having  proved  nor  possessed  assets. 
ESs  widow  refused  to  take  out  administration,  and  his  children  could  not  be  fonnd. 
An  order  was  made,  under  section  44,  on  application  ex  parte,  that  the  suit  should 
proceed  without  making  the  representative  of  the  deceased  executor  a  party,  abd  that 
the  inquiries  before  the  Master  should  proceed  as  though  such  representative  had  been 
•erved  with  a  writ  of  snmmons.    Rogers  v.  Jones,  xiii.  437. 
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4.  Supplemental  bill  to  bring  in  absent  party.  After  decree  for  the  common  ad- 
ministration accounts,  the  conduct  of  the  suit  was  taken  from  the  plaintiff  and  given 
to  a  defendant ;  and  the  Master  afterwards  declared  that  the  accounts  could  not  be 
usefully  prosecuted,  the  record  having  been  defective  from  the  beginning,  hy  reason 
of  the  absence  of  a  party  materially  interested  in  the  result  of  the  accounts.  To 
remedy  this  defect,  the  defendant  to  whom  the  conduct  of  the  decree  was  intrusted, 
without  notice  to  the  plaintiff,  filed  a  bill  in  the  nature  of  a  supplemental  bill,  bringing 
the  absent  party  before  the  court  The  court  disused,  with  costs,  a  motion  by  the 
plaintiff  in  the  original  suit  to  remove  the  supplemental  bill  from  the  file,  for  irregu- 
larity.   Lee  V.  Lee,  xix.  244. 

5.  Where  an  illegitimate  person  interested  in  the  subject  of  the  suit  dies  intestate, 
it  is  not  sufficient  that  the  attorney-general  is  made  a  party  to  the  suit  in  respect  of 
his  interest,  but  administration  must  be  taken  out.    Lewis  v.  Lewis,  x.  156. 

6.  An  executor  may  be  charged,  on  further  directions,  with. interest  on  his  balances, 
though  it  be  not  prayed  by  the  bill.    HoUingsworth  v.  Shakeshaft,  xi.  808. 

7.  Semble,  a  bill  ffled  by  one  executor  in  his  own  name,  and  that  of  an  in&nt  cestui 
qtie  trust,  against  another  executor,  praying  accounts  against  the  defendant,  but  noi 
against  himself,  nor  offering  to  pay  into  court  what  he  held  of  the  testator's  assets,  is 
not  a  proper  form  of  suit    Ashley  v.  AUden,  x.  814. 

8.  A  bill  filed  against  persons  entitled  to  take  out  letters  of  administrati<»i  who 
then  proceed  to  take  them,  is  well  filed.    Homer  v.  Homer,  xxiii.  607. 

9.  Leave  given  that  a  creditor,  so  found  by  the  Master,  not  a  party  to  the  suit  for 
administration,  might  serve  notice  of  motion  for  an  order  to  revive,  under  sect  52. 
Lowes  V.  Lowes,  xiii.  488. 

10.  Administration  claim  by  an  executor  who  had  not  possessed  any  assets.  Order 
made  in  prescribed  form,  without  variation  on  that  account  Holme  v.  Hobne,  vii. 
261. 

11.  In  an  administration  suit,  an  inquiry  as  to  the  propriety  of  maintenance  to  an 
infant  may  be  directed  by  the  decree  at  the  hearing.     Cross  v.  Beavan,  v.  129. 

IX.  Appearance,  Attachment  for  Want  of;  Distringas  to  compel,   S^c. 

1.  Non-appearance  of  defendant — Final  judgment  signed — Leave  to  come  in  and 
defend  on  terms.  The  pliuntiff  sued  the  defendant  upon  a  judgment  recovered 
agunst  him  in  a  county  court  The  writ  was  specially  indorsed.  A  capias  was  ob- 
tained under  1  &  2  Vict  c.  110,  s.  8,  and  the  defendant  arrested ;  but  he  did  not  ap- 
pear to  the  action,  an^  final  judgment  was  signed.  Subsequently,  the  court  of  queen's 
bench  decided  that  no  action  would  lie  upon  a  county  court  judgment,  and  thereupon 
a  motion  was  made  for  the  defendant  to  be  allowed  to  come  in  and  defend  the  action, 
and  that  he  might  be  discharged  from  custody.  The  court  refused  the  application, 
except  upon  the  terms  of  the  debt  and  costs  being  paid  into  court  Austin  t.  MiUs, 
XX.  496. 

2.  Appearance  for  infant  defendant,  setting  aside.  Where  an  appearance  see,  stat. 
was  entered  for  an  infant  defendant,  the  court,  on  application  made  more  than  four 
days  afler  service  of  the  notice  of  declaration,  set  aside  the  appearance  and  all  tab* 
sequent  proceedings  without  costs,  the  defendant  undertaking  to  appear  regularly  by 
guardian  within  four  days.    Leech  v.  Clabbum,  vi.  581. 

8.  Appearance  for  absconding  defendant  A  motion  to  enter  an  appearance  for 
an  absconding  defendant  is  within  Uie  terms  of  the  81st  order  of  May,  1845,  and  will 
be  granted  although  the  defendant  is  absconding  on  account  of  a  criminal  proceeding 
against  himu    Allen  v.  Loder,  iv.  24. 

4.  No  calls  or  appointments.  The  defendant  had  no  known  residence,  and  could 
not  be  found,  but  he  called  occasionally  at  his  soliciton'  for  letters  and  answered  foch 
letters,  posting  them  in  London.    The  plaintiff's  solicitor  wrote  to  the  defendant,  en- 
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closing  a  copy  of  the  writ  of  summons,  directed  to  the  defendant  at  his  solicitors',  and 
a  correspondence  afterwards  passed  between  the  plaintiff's  attorney  and  the  defendant 
respecting  a  compromise  of  the  plaintiff's  claim.  The  court  granted  a  distringas  to 
compel  an  appearance,  though  there  had  not  been  the  usual  calls  and  appointments. 
Gorringe  v.  Terrewest,  iv.  187. 

6.  Non-appearance  of  executor  plaintiff— Bankruptcy,  Plaintiff,  an  executor,  did 
not  appear  at  the  hearing;  and  upon  proof  of  service  of  the  subpcena  to  hear  judg- 
ment, the  bill  was  dismissed  with  costs.  An  application  to  restore  the  cause  to  the 
paper,  on  the  ground  that  the  plaintiff  had,  seven  months  previously,  become  bankrupt, 
and  believed  that  his  rights  passed  to  the  assignees,  which  was  not  the  &ct,  refused 
with  costs.    Frost  v.  Hilton,  xxi.  541. 

6.  Leave  given  to  enter  an  appearance  for  the  assignees  of  a  defendant  who  had 
become  bankrupt,  the  ^issignees  having. been  served  with  an  order,  under  the  52d 
section  of  the  15  &  16  Vict  c.  86,  and  not  having  appeared  thereto.  Cross  v.  Thomas^ 
xvii.  308. 

7.  Entering  an  appearance  for  a  defendant  out  of  the  jurisdiction,  against  whom 
an  order  had  been  made  for  substituted  service  of  an  order  to  revive.  Foster  v. 
Memies,  xix.  653. 

8.  A  warrant  of  commitment,  under  the  9  &  10  Vict  c.  95,  s.  105,  for  non-appear- 
ance on  a  judgment  sununons,  issued  six  months  afler  the  order  of  conunitment,  is 
regular.     0*iVei//,  ex  parte^  ii.  330. 

9.  The  court  refused  to  set  aside  a  distringas  on  afEda\'it8  contradicting  the  original 
affidavit,  which  was  sufficient,  if  true,  on  which  the  distringas  was  obtained.  Whitaker 
V.  Crocker,  iii.  507. 

10.  Where  a  defendant,  who  was  in  the  habit  of  frequently  coming  to  England, 
had  been  duly  served  with  the  bill  out  pf  tlie  jurisdiction,  the  court  refused  to  issue 
an  attachment  for  want  of  appearance.    Hackwood  v.  Lockerhy,  xxxi.  531. 

11.  On  a  motion  to  compel  the  appearance  of  the  defendant  upon  an  affidavit 
sworn  to  four  days  previous,  the  court  adjudged  the  affidavit  too  old,  and  refused  to 
grant  a  distringas.    Drinkwater  v.  Mills,  xxii.  452. 

12.  Revivor,  The  order  to  revive  being  obtained  under  the  Chancery  Improve- 
ment Act,  and  served  upon  the  defendant,  the  suit  stands  revived  without  any  ap- 
pearance by  the  defendant.     Ward  v.  Cartwright,  xxi.  109. 

13.  Under  an  order  an  appearance  was  allowed  to  be  entered  for  a  defendant  to  a 
bill  of  revivor,  long  afler  service  of  the  subpoena,    Norton  v.  Fisk^  viL  292. 

X.  Absent  Party. 

• 

1.  Defendant  out  of  jurisdiction — Judge*s  order  allowing  plaintiff  to  proceed — Ap- 
plication to  set  aside,  A  writ  of  summons  was  issued  in  the  common  form  for  a 
defendant  resident  or  supposed  to  reside  within  the  jurisdiction,  and  a  judge's  order 
was  obtained  under  the  17th  section  of  the  Common-law  Procedure  Act,  1852,  to 
enable  the  plaintiff  to  proceed  as  if  personal  service  had  been  effected.  On  applica- 
tion to  set  aside  the  judge's  order,  upon  an  affidavit  that  the  defendant  was  residing 
out  of  the  jurisdiction  at  the  time  the  writ  issued,  and  down  to  the  time  of  swearing 
the  affidavit,  it  was  held,  that  the  application  was  rightly  made  to  set  aside  the  order,  and 
not  the  writ  itself;  and  as  the  fact  was  that  the  defendant  was  not  within  the  jurisdic- 
tion, the  proceedings  subsequent  to  the  writ  must  be  set  aside.  Hesketh  v.  Flem," 
fningjxxx,  259. 

2.  Infant  defendant  out  of  jurisdiction.  An  Infant  defendant  was  out  of  the  jurisdio* 
lion  until  afler  a  decree  in  the  cause,  directing  a  reference  to  the  Master  to  take  ao- 
connts,  which  was  proceeding  when  he  came  within  the  jurisdiction.  The  proper 
coarse  is  for  the  infant,  on  motion,  to  obtain  an  order  appointing  a  guardian ;  and  by 
a  separate  order,  to  obtain  a  reference  to  the  Master  to  inquire  whether  it  is  for  the 

44* 
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in&nt's  benefit  to  adopt  the  proceedings ;  and,  if  so,  then  that  the  infant  adopt  them, 
and  attend  the  future  proceedings.     Copley  v.  Smithson,  xix.  30€. 

8.  Bill  for  foreclosure.  A  bill  of  foreclosure  was  filed  by  a  sab-mortgagee ;  the 
mortgagee  had  died  and  his  representative  was  not  known.  Held,  that  the  court  could 
not,  under  the  44th  section  of  the  Chancery  Amendment  Act,  direct  the  suit  to  pro- 
ceed in  the  absence  of  a  representative  of  the  mortgagee,  against  whose  estate  a 
decree  was  asked.    Bruiion  v.  Birch,  zix.  583. 

4.  The  44th  section  of  the  Chancery  Amendment  Act  gives  the  court  a  discretion- 
ary power  of  proceeding  with  a  suil  in  the  absence  of  the  personal  rq>resentative  of 
a  deceased  defendant,  whose  interests  were  identical  with  those  of  the  plaintiff.  Cox 
v.  Taylor,  xix.  682. 

5.  Where  an  order  has  been  made  on  motion  and  affidavit  of  service  in  the  absence 
of  parties,  the  court  will,  on  proper  application,  give  the  absent  party  leave  to  move 
to  discharge  the  order.    Mapp  v.  Elcock,  xix.  505. 

6.  Plaintiff  allowed  to  enter  an  appearance  for  a  defendant  out  of  the  jurisdictbn 
against  whom  an  order  had  been  made  for  substituted  service  of  an  order  to  revive. 
Foster  v.  Menzies,  xix.  658. 

XI.  Notice  of  AcHorif  of  Trials  S^c, 

1.  Notice  of  action,  when  not  necessary — County  court  plaint — Particulars  of  de^ 
nuind.  The  plaintiff's  particulars  of  demand  in  a  plaint  in  a  county  court  were :  first, 
for  unlawfully  entering  the  phuntiff's  premises,  and  seizing  cattle  under  color  of  a 
distress ;  second,  for  unlawfully  selling  three  other  cattle  not  distrained ;  third,  for  sot 
having  the  cattle  so  sold,  appraised  before  selling  them ;  fourtib,  for  continuing  on  the 
plaintiff's  premises,  and  proceeding  to  sell  the  plaintiff's  eattle,  after  an  abandonment 
of  the  distress.  The  notice  of  action  stated  that  the  plaintiff  would  bring  his  plaint 
against  the  defendant  for  having,  on  the  11th  of  March,  entered  his  premises,  and 
seized  three  heifers  there,  and  for  having  continued  there  several  days,  and  also  for 
that  defendants,  against  the  plaintiff's  will,  on  the  17th  of  March,  did  seize,  sell,  and 
remove  from  the  plaintiff's  premises,  three  heifers  belonging  to  him.  Held,  that  the 
plaintiff  was  entided  to  go  into  evidence  in  support  of  the  fourth  item  in  the  particu- 
lars, as  it  was  one  for  which  no  notice  of  action  was  necessary,  or,  if  necessary,  the 
notice  given  was  lax^  enough  to  apply  to  it    Howard  v.  Remer,  xxiL  812. 

2.  Suit  for  having  given  plmntiff  into  custody.  The  defendant  was  sued  (in  the 
third  count)  for  having  given  the  plaintiff  into  custody  on  a  chai^  of  doing  wilful 
damage  to  the  defendant's  property,  and  (in  the  fourth  count)  for  having  given  him 
into  custody  on  a  charge  of  larceny.  The  jury  found  that  the  plaintiff  had  not,  on 
either  occasion,  committed  the  offence  with  which  he  was  chained,  but  that  the  defend- 
ant, on  both,  bond  fide  believed  that  he  had.  Held,  as  to  each  count,  that  the  de- 
fendant was  entitled  to  notice  of  action ;  and  that  it  was  not  necessary  for  him  to  show 
that  he  knew  of  the  statutes.    Read  v.  Coker,  xxiv.  218. 

8.  Notice  of  bill  for  removal  of  trustee.  Notice  of  a  bill  for  the  removal  of  a  trustee, 
&c.,  must  be  served  upon  the  parties  beneficially  interested  before  the  court  can  grant 
the  prayer  of  the  bilL    Lewellin  v.  Cobbold,  xxiii.  48. 

4.  Notice  x>f  passing  and  entering  decree.  Enrolment  of  a  decree  by  the  plaintiff 
vacated,  on  the  ground  that  it  being  the  settled  practice  of  the  court  that  notice  is  to 
be  given  of  passing  and  entering  a  decree,  the  omission  to  give  this  notice  had  under 
the  circumstances  of  the  case  been  a  surprise  on  the  defendant  Hargrove  v.  Har- 
grave,  vii.  14. 

5.  Notice  of  declaration.  A  plaintiff  who  files  a  declaration  within  one  year  afte 
ihe  process  is  returnable,  is  to  be  deemed  out  of  court,  within  the  Beg.  Gen.  Hil.  term, 
pL  85,  unless  he  also  serves  notice  of  declaratioh  within  the  same  period.  Eadan  t. 
Roberts,  xxiv.  418. 
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6.  Service  of  order  a  sufficient  notice.  A  decree  had  been  taken  pro  con/esso 
against  a  defendant,  and  an  order  obtained,  limiting  the  time  within  yrhich  he  might 
apply  to  have  it  set  aside.  The  order  was  served  on  him  with  a  copy  of  the  decree. 
Heldj  that  the  service  of  the  order  limiting  the  time  was  sufficient  notice,  and  ordered 
that  the  decree  be  made  absolute.     TriUey  v.  Keefe^  x.  298. 

7.  Notice  of  intention  to  produce  record.  Two  days'  notice  to  a  defendant  of  the 
plaintiff's  intention  to  produce  the  record  in  court,  on  a  plea  of  nul  tiel  record^  is 
sufficient ;  where  the  plaintiff  gives  a  defendant  notice  to  produce  it,  four  days  should 
be  given.    Ilopkins  v.  Doggettj  iv.  322.     See  also  Maguire  v.  Kincaird,  xiv.  857. 

8.  Affidavit  on  motion  to  set  aside  a  step  in  a  cause.  Upon  a  motion  to  set  aside  a  step 
in  a  cause,  on  the  ground  that  a  term's  notice  of  proceeding  was  necessary,  the  affi- 
davit must  distinctly  allege  that  a  term's  notice  has  not  been  given ;  it  is  not  enough 
to  state  **  that  no  step  or  proceeding  in  the  cause  "  has  been  taken.  Minchiner  v. 
Martin,  xxiL  450. 

9.  Where  the  plaintiff's  proceedings  have  been  suspended  by  an  order  for  security 
for  costs,  semhUy  that  no  notice  would  be  necessary  if  security  were  given.    Ih, 

10.  Twenty  days*  notice  under  Common-law  Procedure  Act — Application  to  extend 
time  for  proceeding.  Where  a  defendant  has  given  twenty  days'  notice  to  proceed  to 
trial,  under  sect.  101  of  the  15  &  16  Vict.  c.  76,  the  pliuntiff  may  come  into  court, 
and,  on  satisfactorily  explaining  the  delay  in  not  going  to  trial,  obtain  an  extension  of 
time.  It  is  not  necessary  that  the  rule  should  specify  the  particular  period  for  which 
an  extension  of  the  time  is  required.  The  plaintiff  need  not  wait  until  the  expiration 
of  the  twenty  days,  or  until  the  defendant  has  entered  a  suggestion,  before  applying 
to  the  court  or  a  judge,  under  the  101st  section.  The  defendant's  attorney  may  give 
the  twenty  days'  notice  to  proceed  to  trial,  although  it  is  only  for  the  purpose  of 
obtaining  his  own  costs.  Knight  v.  Gaunt,  xvi.  98.  Bee  also  Farthing  v.  Castles,  xvL 
280. 

11.  Month's  notice.  Senible,  where  notice,  under  the  101st  section,  was  given  on 
the  10th  of  January,  (the  new  rules  coming  into  operation  on  the  11th,)  the  176th 
rule,  which  requires  a  month's  notice  of  an  intention  to  proceed  "  in  all  causes  in 
which  there  have  been  no  proceedings  for  one  year  fixxn  the  last  proceeding  had," 
does  not  apply,  as  the  statutory  twenty  days'  notice  is  a  proceeding  in  the  cause.    Ih. 

12.  Death  of  attorney.  Defendant's  attorney  died  after  notice  of  trial  had  been 
given  him.  Subsequent  proceedings  terminated  in  judgment  against  defendant  He 
obtained  a  rule  to  set  diem  aside,  swearing  that  he  had  had  no  notice  of  them,  but  not 
swearing  that  he  was  not  aware  of  his  attorney's  death  immediately  aflcr  it  occurred. 
Rule  discharged.    Ashly  v.  Brown,  iii.  489. 

18.  Stay  hy  injunction — Fresh  notice  of  tried,  A  town  cause  having  been  made  a 
rtmanet,  and  then  postponed  by  consent  to  the  sittings  after  Hilary  term,  1849,  further 
proceedings  were  stayed  by  an  injunction  obtained  by  the  defendant  on  the  11th  of 
January,  1849.  The  injunction  was  dissolved  on  the  7th  of  August,  1850.  Held,  th&t 
tiie  plaintiff  was  not  bound  to  give  a  fresh  notice  of  trial  for  the  sittings  after  Michael- 
mas term.     The  Stockton,  Sfc,  Railway  Co,  v.  Fox,  ii.  878. 

14.  Short  notice  of  trial— Writ  of 'tri(d.  The  defendant,  having  obtained  time  to 
plead,  taking  short  notice  of  trial,  if  necessary,  before  the  sheriff,  delivered  two  pleas 
on  the  5th  of  August,  whereupon  the  defendant  on  the  10th,  delivered  a  replication 
joining  issue  on  the  pleas,  and  on  the  following  day  delivered  the  issue  with  notice 
of  trial  indorsed  to  try  the  issue  before  the  sheriff  on  the  18th.  The  defendant  having 
rethmed  the  issue  and  notice  of  trial,  and  the  cause  having  been  had  in  his  absence, 
it  was  objected  that  the  plaintiff  was  not  entitled  to  give  short  notice  of  trial ;  and 
that  the  word  "  issue  "  had  been  improperly  used  for  "  issues."  Held,  that  the  writ  of 
trial  was  good.    Flowers  v.  Welch,  xxiv.  409. 
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Xn.  Right  to  begin, 

1.  In  cases  of  appeal  the  counsel  for  the  appellant  are  entitled  to  begin,  and  the 
rown  has  a  general  right  of  reply  in  all  cases  where  the  crown  has  an  interest 
Jhandos  v.  The  Commissioners  of  Inland  Revenue^  v.  449. 

2.  Where  defendant  appeals  against  the  whole  decree,  except  as  to  costs,  the 
plaintiff  begins.     Senhouse  t.  Hall,  xxvii.  350. 

3.  Upon  an  appeal  from  the  whole  order  made  on  a  **  claim,"  the  plaintiff  begins. 
Neathvoay  v.  Reed,  xvii.  150.     See  also  Sims  v.  Helling,  xi.  42. 

4.  The  test  to  determine  the  order  of  beginning  at  a  trial  is  to  consider  which  party 
would  be  entitled  to  the  verdict  supposing  no  evidence  given  on  either  side ;  as  the 
burden  of  proof  must  lie  on  his  adversary.  Leete  v.  The  Gresham  Life  Ins,  Society^ 
vii.  578. 

5.  Where  a  petition  to  dismiss  an  appeal  for  incompetency  has  been  directed  by  the 
appeal  committee  to  be  argued  at  the  bar  of  the  House  of  Lords,  the  counsel  for  the 
petitioner  is  entitled  to  begin.     Geils  v.  GeiU,  xiv.  1. 

Xm.  Postponement  of  Trial, 

1.  Absence  of  material  witness.  Where  a  rule  was  moved  on  behalf  of  the  defend- 
ant, for  the  postponement  of  the  trial,  on  the  ground  of  the  absence  of  a  material 
witness,  who  was  on  his  voyage  to  Australia,  the  court,  in  making  absolute  the  rule, 
imposed  terms,  that  the  plaintiff,  if  he  should  recover,  should  have  interest  on  the  sum 
recovered,  from  the  day  when  the  cause  would  have  been  tried,  had  the  defendant 
been  ready.     Thompson  v.  Lewis,  xxii.  464. 

2.  Second  postponement  The  court  will  renew  the  postponement  of  trial  of  a  cause 
on  account  of  the  absence  of  a  material  witness  beyond  se.as,  if  satisfied  that  there  is  a 
reasonable  expectation  of  his  return  to  this  country,  even  although  the  trial  has  already 
been  postponed  for  a  year,  and  it  is  not  certain  when  he  will  return.  Thompson  y 
Lewis,  XXV.  405. 

8.  Issues  of  fact  and  in  law.  Where  the  defendant  had  pleaded  and  demurred  to 
the  declaration,  and  the  demurrer  had  been  decided  in  this  court,  an  order  to  postpone 
the  trial  of  the  issues  of  fact  until  after  the  issues  in  law  had  been  finally  disposed  of  in 
the  court  of  error,  was  refused ;  sect  80  of  the  Common-law  Procedure  Act  applying 
only  to  the  disposing  of  the  issue  by  the  court  in  which  it  is  first  raised.  Lumley  r 
Gye,  XX.  168. 

4.  Admission  of  liability  in  action  for  debt — Postponement  on  terms.  Where  a  de- 
fendant, who  has  clearly  admitted  a  liability  to  a  certain  amount  in  an  action  for  a 
debt,  obtains,  by  promise  of  payment,  some  advantage  from  the  plaintiff,  as,  allowing 
a  lai^er  credit,  or  doing  further  work,  the  postponement  of  the  trial  at  his  instance^ 
even  on  the  ground  of  the  absence  of  material  and  necessary  witnesses,  will  not  be 
allowed,  except  on  the  terms  of  paying  such  admitted  sum  into  court,  or  at  least  finding 
security  for  its  payment     Gilbert  v.  Michael,  xxx.  515. 

XIV.  Jtulicti  and  Judges*  Orders  ;  Orders  of  Course. 

1.  Judge* s  order  and  not  an  award — Conditional  order.    An  action  having  be 
referred  to  one  of  the  judges,  he  decided  that  the  costs  should  be  paid  by  a  parish 
which  some  of  the  parties  were  officers.    The  court  adopted  the  order,  and  the  c 
Btruction  of  the  order  was  then  referred  to  another  judge,  who  made  an  order  that 
defendant  should  pay  the  plaintiffs  their  costs  on  a  given  day,  unless  they  should  1 
been  previously  paid  by  the  parish.    This  order  was  made  a  rule  of  court,  and  ex 
tion  was  aflerwu^  taken  out  against  the  defendants  for  the  costs.    Held,  tha^ 
fecond  order  was  a  judge's  order,  and  not  an  award,  and  that  the  judge  had  a  rif 
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make  it.  Secondly,  that  the  order  being  conditional,  was  not  an  "  order  to  pay  money," 
within  the  meaning  of  the  1  &  2  Viet  c.  110,  upon  which  execution  could  issue.  Gitbt 
T.  Flight,  xxiv.  285. 

S.  Application  to  set  aside.  The  rule,  that  an  application  to  set  aside  a  judge's  order 
cannot  be  made  after  the  end  of  the  term  next  following  the  making  of  the  order,  ap« 
plies  to  a  judge's  order  to  prohibit  further  proceedings  in  a  coi^nty  court,  for  want  of 
jurisdiction,  made  under  the  9  &  10  Vict  c.  95,  s.  58,  and  18  &  14  Vict.  c.  61,  s.  22. 
Jordan  y,  Wilcoxon,  zxr.  246. 

8.  Upon  a  motion  to  set  aside  a  judge's  order,  the  affidavits  on  which  the  order  was 
obtained  should  be  brought  before  the  court  But,  a  rule  to  set  aside  a  judge's  order 
having  been  discharged  on  that  ground,  the  court  allowed  a  second  application  to  be 
made.    Pocock  v.  Pickering,  xi.  461. 

4.  Bad  part  of  Justice^  order  severed  from  good.  Where  the  court,  exercising  its 
appellate  jurisdiction,  can  clearly  sever  the  bad  part  of  an  order,  made  by  justices  of 
the  peace,  from  the  good,  they  will  quash  the  order  as  to  the  bad  part  and  leave  it  to 
stand  as  to  the  residue.    Regina  v.  Green,  iv«  197. 

5.  Validity  of  justices*  order — Distress  warrant.  This  court  will  inquire  into  the 
validity  of  an  order  of  justices  before  compelling  them,  under  11  &  12  Vict  c.  44,  s.  5, 
to  issue  a  distress  warrant  to  enforce  such  order,  and  will  refuse  a  rule  for  that  purpose 
where  the  order  appears  to  be  invalid.    Regina  v.  Collins,  ix.  288. 

6.  A  party,  upon  appearing  before  two  justices  upon  a  summons  for  non-payment 
of  a  church  rate,  under  the  53  Geo.  III.  c.  127,  s.  7,  stated  to  the  justices  that  he  dis- 
puted the  validity^f  the  rate,  and  specified  several  objections.  Whereupon  the  justices 
adjourned  the  hearing,  to  admit  of  the  party  in  the  mean  time  taking  steps  to  dispute 
the  rate.  On  the  day  of  adjournment,  no  such  steps  having  been  taken,  the  justices 
made  an  order  for  the  payment  of  the  amount  claimed ;  but  afterwards  declined  to 
issue  a  dbtress  warrant  to  enforce  that  order.  Held,  that  the  order  was  made  without 
jurisdiction,  and  therefore  that  a  rule,  under  the  11  &  12  Vict.  c.  44,  s.  5,  to  compel 
the  issuing  of  a  distress  warrant  to  enforce  it,  could  not  be  granted.    lb. 

7.  Justices'  order  directing  railway  company  to  repair  highway.  An  order  of  justices 
under  sect  58  of  stat  8  &  9  Vict  c.  20,  directing  a  railway  company  to  repair  damage 
done  by  them  to  a  road  in  the  course  of  making  the  railway,  need  not  specify  the  par- 
ticulars of  the  damage,  nor  what  repairs  were  to  be  done ;  it  is  sufficient  if  it  states  the 
length  of  the  damaged  part  of  the  road,  and  orders  the  company. to  make  good  all 
damage  done.     The  London  and  N.  W.  Railway  Co.  v.  WetheraU,  ii.  265. 

8.  In  a  justices'  order  under  5  ISc  6  Vict.  c.  54,  s.  16,  the  facts  of  the  complaint  must 
clearly  appear.    Regina  v.  Williams,  xi.  354. 

9.  Title  of  order.  By  an  order  entitled  in  a  cause  and  in  the  matter  of  the  Trustee 
Act,  A  was  ordered  to  transfer  a  sum  of  money  into  court  The  affidavit  of  service 
of  this  order  on  A,  was  entitled  in  the  cause  only.  A  was  committed  for  contempt  for 
refusing  to  obey  the  order.  The  writ  of  attachment  was  discharged  for  irregularity, 
on  the  ground  of  the  diffisrence  between  the  title  of  the  order  and  the  title  of  the 
affidavit    Mackenzie  v.  Mackenzie,  xi.  41. 

10.  Certiorari — Proceedings  for  the  assessment  of  railway  damages.  An  adjudica- 
tion by  two  justices,  tmder  the  Lands  Clauses  Consolidation  Act,  1845,  and  Railways 
Clauses  Consolidation  Act,  1845,  of  the  sum  (below  50/.)  to  be  paid  by  a  railway 
company  as  compensation  to  a  party  whose  lands  have  been  ii\juriously  aficcted 
by  the  exercise  of  their  statutory  powers,  is  an  order  within  stat  11  &  12  Vict 
c.  43,  s.  1,  and  is  bad,  under  sect  11,  if  the  complaint  on  which  the  order  is  founded 
be  made  more  than  six  calendar  months  after  the  cause  of  complaint  arose.  Such 
order  may  be  brought  up  by  certiorari,  to  be  quashed.  In  re  Edmundson,  xxiv. 
169. 

11.  Order  of  course  to  change 'agent  Where  a  London  agent  was  employed  by  a 
oofmtry  solicitor  under  a  special  agreement,  an  order  of  course,  obtuned  by  the  c<Mm« 
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try  solicitor  to  cliange  the  agent  without  disclodng  the  agreement,  was  dischai^ed, 
"mth  costs,  for  irregularity.    Richards  v.  The  Scarborough  Market  Co.  xvii.  269. 

12.  Order  of  course.  It  is  an  order  of  course  to  revive  a  suit  against  an  official 
assignee,  whose  predecessor,  a  defendant,  had  died  without  putting  in  his  answer. 
Gordon  v.  Jesson,  xv.  671. 

13.  Applications  to<discharge  orders  obtained  as  of  course  at  the  Rolls,  should  be 
made  to  the  court  to  which  the  cause  is  attached.     Cooper  v.  Knox,  xi.  39. 

14.  An  order  of  course,  in  a  suit  attached  to  one  of  the  courts,  may  be  obtained  in 
any  other  court    Magan  v.  Magan^  xiL  283. 

15.  Where  the  time  limited  by  an  order  of  course  was  seven  days,  which,  according 
to  the  practice,  would  have  been  eight  days,  it  was  held^  under  the  circumstances,  that 
the  irregularity  was  not  sufficient  to  discharge  the  order.    76. 

16.  On  application  for  orders  of  course,  all  material  &cts  must  be  stated.  Re  Win- 
terhottomf  xv.  94. 

XY.  Judgments. 

1.  Judgment  as  in  case  of  nonsuit.  The  15  &  16  Vict  c.  76,  s.  100,  by  which  judg- 
ment, as  in  case  of  a  nonsuit,  is  abolished,  applies  to  actions,  including  actions  of 
ejectment,  commenced  before  the  pasang  of  the  act ;  but  pending  proceedings  towards 
obtiuning  that  judgment,  in  such  actions,  may  be  carried  on  to  completion.  Morgan 
y.  Jones,  xvi.  506. 

2.  Sect  101  of  the  15  &  16  Vict  c.  76,  (substituting  proceedings  for  judgment  as  in 
case  of  a  nonsuit,)  is  applicable  to  actions  commenced  before  the  24th  of  October, 
1852.     Dunn  v.  Coutts,  xvi.  137. 

8.  Sufficiency  of  affidavit.  An  affidavit,  stating  that  the  plaintiff  has  given  notice 
of  trial,  and  has  not  proceeded  to  trial  pursuant  to  the  sud  notice,  is  sufficient  to  call 
upon  a  plaintiff*  to  show  cause  why  there  should  not  be  a  judgment  as  in  case  of 
nonsuit  against  him.    DriscoU  v.  Whatley,  x.  436. 

4.  Notice  of  trial  given  and  countermanded.  The  defendant  induced  the  plaintiff 
to  discount  his  acceptance  upon  his  representation  that  he  was  of  age,  and  when  it  was 
presented  for  payment  raised  no  objection  on  the  ground  of  infancy,  but  being  sued 
upon  it  pleaded  infancy.  The  plaintiff  satisfying  himself  on  inquiry  that  the  plea  was 
untrue,  joined  issue  and  gave  notice  of  trial ;  but  subsequentiy  ascertaining  that  the 
plea  was  true,  countermanded  the  notice,  and  took  no  further  proceedings.  Held,  that 
the  defendant  was  not  entitled  to  judgment  as  in  case  of  nonsuit  Newton  v.  Farrallj 
iv.  430. 

5.  Upon  a  motion  for  judgment  as  in  case  of  a  nonsuit,  it  is  enough  if  the  affidavit 
shows  a  default,  without  going  on  to  negative  that  the  plaintiff  has  since  proceeded  to 
trial ;  that  fact  should  come  from  the  otiier  side.    Blackman  t.  Asplin,  xxii.  465. 

6.  Issue  was  joined  in  1844  ;  the  court,  in  1851,  discharged,  with  costs,  a  rule  for 
judgment  as  in  case  of  It  nonsuit    Dixon  y.  Roper,  xii.  520. 

7.  On  an  appeal  from  a  county  court,  where  judgment  below  has  been  given  for  the 
plaintiff,  the  court  of  common  pleas,  under  the  13  &  14  Vict  c.  61,  s.  14,  has  power  to 
order  a  nonsuit  to  be  entered.    Fuller  y.  Cleveley,  xx.  276. 

8.  Entry  of  judgment — Charging  defendants  land  and  taking  him  in  execution. 
The  plaintiff,  after  making  an  entry  of  a  judgment  obtsdned  against  the  defendant  in 
the  book  of  the  senior  master  of  the  common  pleas,  pursuant  to  1  &  2  Yict  c.  110,  s. 
19,  with  a  view  of  charging  the  defendant's  real  estate,  took  him  in  execution  under 
the  same  judgment  The  defendant  became  insolvent,  and  his  assignee  contracted  to 
sell  his  real  estate.  The  purchaser  refused  to  complete  the  purchase  in  consequence 
of  the  entry  of  the  judgment  which  charged  the  property.  The  plaintiff  having 
refused  to  consent  to  an  entry  of  satisfaction  being  made  in  the  book,  the  court,  on  the 
application  of  the  assignee,  granted  a  rule  ordering  the  plaintiff's  attorney  to  attend 
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before  the  senior  master  of  the  common  pleas,  and  consent  to  an  entry  being  made 
that  the  plaintiff  had  taken  the  defendant  in  execution  under  the  judgment  after  having 
made  the  entry.    Lewis  v.  Dyson,  x.  385. 

9.  Entering  up  judgment  on  warrant  of  attorney — Affidavit.  Upon  a  motion  to 
enter  up  judgment  on  an  old  warrant  of  attorney,  the  affidavit  is  properly  intituled  in 
the  cause  in  which  the  judgment  is  to  be  entered.  Where  a  warrant  of  attorney  is 
given  to  three  trustees  of  a  joint-stock  bank,  to  secure  a  debt  due  to  the  copartnership, 
the  judgment  thereon  is  properly  entered  up  in  the  name  of  the  public  officer  for  the 
time  being.    Bell  v.  Fiskf  xxii.  408. 

10.  Application  for  leave  to  enter  up  judgment,  upon  a  warrant  of  attorney,  must 
be  made  to  a  judge  at  chambers,  and  not  to  the  court.  Handley  v.  Roberts,  xvL 
108. 

11.  Signing  Jinal  judgment — Interlocutory  judgment — Rule  to  pay  money.  After 
an  interlocutory  judgment  had  been  entered  for  25/.  for  default,  the  rest  of  the  action 
was  referred,  and  an  award  made.  There  was  na  power  of  entering  up  judgment  on 
the  issues  referred.  After  the  lapse  of  a  year,  the  plaintiff  gave  the  defendant  notice 
that  the  court  would  be  moved  in  a  week.  Within  a  month  from  the  date  of  the  notice, 
in  Hilary  term  last,  the  plaintiff  applied  for  a  rule  calling  on  the  defendant  to  pay  the 
25/.,  or  why  the  plaintiff  should  not  be  allowed  to  sign  final  judgment  There  was  a 
proper  demand  of  the  money.  The  rule  was  discharged,  on  the  ground  that  there  had 
not  been  a  month's  notice  of  proceeding.  A  subsequent  notice  was  given  by  the 
plaintiff  that  he  would  after  a  month  proceed  in  the  action  by  applying  to  sign  final 
judgment  After  the  month  had  expired,  the  plaintiff  applied  for  a  rule  similar  to  the 
previous  one  of  Hilary  tcnn.  There  had  been  no  fresh  personal  demand  of  the  money 
since  the  discharge  of  the  last  rule.  The  court  made  the  rule  absolute.  Burlington  v. 
Richardson,  xxiL  119. 

12.  Signing  judgment  as  for  want  of  plea — Setting  aside.  The  L.  &  E.  R.  Co., 
having  given  a  bond,  were  aJfterwards  by  act  of  parliament  amalgamated  with  certain 
other  lines,  under  the  name  of  the  E.  A.  R.  Co.,  to  which  all  the  liabilities  of  the  L. 
&:  E.  R.  Ca  were  transferred.  To  an  action  against  the  E.  A.  R.  Co.  upon  the 
bond,  the  defendants,  after  setting  out  the  deed  on  oyer,  pleaded  as  follows :  "  which 
being  read  and  heard,  the  defendants  say  that  the  said  writing  obligatory  is  not  their 
deed."  The  plaintiff  having  signed  judgment  as  for  want  of  a  plea,  the  court  refused 
a  rule  to  set  aside  the  judgment,  there  being  no  affidavit  of  merits.  Selby  t.  Tht  East 
Anglian  Railway  Co.  vii.  568. 

18.  Signing  final  judgment  for  want  of  appearance  to  writ  specially  indorsed.  A 
plaintiff  cannot  sign  final  judgment  under  the  25th  section  of  the  Common-law  Pro- 
cedure Act,  1852,  for  want  of  appearance  to  a  writ  specially  indorsed,  the  indorsement 
specifying  as  part  of  his  claim,  {inter  alia,)  the  expense  of  noting  and  commission  on 
a  bill  of  exchange ;  the  same  being  unliquidated  damages.  Rogers  v.  Hunt,  xxviiL 
469. 

14.  Signing  judgment — Verdict  for  defendant  on  one  count  and  for  plaintiff  on  the 
other.  A  verdict  was  returned  for  defendant  on  one  count  of  a  declaration,  and  on 
the  other  for  plaintiff,  who  did  not  sign  judgment  On  application  by  defendant,  both 
parties  attending,  the  postea  was  delivered  to  him  and  he  signed  judgment  for  plaintiff 
on  the  first  count,  and  for  himself  on  the  second.  Upon  application  to  set  aside 
the  judgment  so  signed,  it  was  held,  that  if  plaintiff  intended  to  enter  a  nolle  prosequi 
or  retraxit  upon  the  first  count,  he  should  have  declared  that  intention  upon  the  heaiv 
ing  of  the  summons ;  and  that  the  judgment  was  properly  signed  by  defendant  Tay- 
hr  T.  Nesfidd,  xxx^  112. 

15.  Rule  to  plead — Time  to  plead.  An  order  to  plead  several  matters  was  obtained 
after  the  rule  office  was  closed,  upon  the  day  that  the  time  for  pleading  expired.  The 
pleaa  were  delivered  the  same  evening,  with  a  copy  of  the  order  and  a  notice  that  the 
nle  would  be  drawn  up  and  served  as  aooii  as  it  could  be  obtained  finxn  the  office. 
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At  ten  o'clock  the  following  day,  the  plaintiff  agned  judgment    Held,  that  the  judg- 
ment was  regular.     Glen  v.  Lewis,  xiv.  461. 

16.  Judgment  against  casual  ejector — Lapse  of  two  terms.  The  court  refused  a  rule 
nisi  for  judgment  against  the  casual  ejector  in  a  country  cause,  where  two  terms  had 
been  allowed  to  elapse  since  service  of  the  declaration,  by  reason  of  negotiations 
pending  between  the  parties  as  to  the  settlement  of  the  action ;  it  not  being  shown 
that  the  tenant  had  taken  advantage  of  the  delay  to  avoid  fresh  service.  Panton  t. 
Roe,  X.  509. 

17.  Nunc  pro  tunc.  The  court  gives  a  party  leave  to  enter  judgment  nunc  pro 
tunc  after  the  expiration  of  two  terms,  only  when  the  delay  has  been  the  act  of  the 
court  itself.    Freeman  v.  Tranch,  xiv.  224. 

XVI.  Statf  of  Proceedings. 

1.  To  enforce  further  answer.  Order  made  by  the  Lord  Chancellor  staying  pro- 
ceedings to  enforce  further  answer,  pending  an  appeal  fhim  the  order  by  which  iho 
defendant's  answer  was  declared  insufficient    Stainton  v.  Chadwick,  vii.  18. 

2.  By  reason  of  pendency  of  foreign  suit.  Before  this  court  interposes,  upon  an 
interlocutory  application  to  stay  proceedings,  in  a  suit  by  reason  of  a  decree  or  judg- 
ment in  a  foreign  country,  it  must  be  satisfied  that  the  foreign  decree  or  judgment 
does  justice  and  covers  the  whcde  subject  of  the  suit     OsteU  v.  Le  Page,  xxi.  640. 

3.  Further  time  to  answer  applied  for — Stay  of  execution.  In  a  suit  to  stay  proceed- 
ings  at  law,  a  defendant  obtuned  time  to  answer,  and  then  pressed  on  the  action,  and 
obtained  judgment  After  a  very  considerable  delay,  he  again  applied  for  further 
lime  to  answer ;  but  it  was  held,  that  as  he  came  for  an  indulgence,  it  could  only  be 
granted  upon  the  terms  of  staying  execution  in  the  action.  Zulueta  v.  Vinent,  xxL 
681. 

4.  Service  of  writ  beyond  jurisdiction  «^  eourt'^Voluntary  appearance.  A  writ  of 
smnmons  having  been  served  upon  the  defendant,  in  France,  he  appeared  by  attorney, 
and  the  declaration  having  been  delivered,  he  obtained  an  order  to  inspect,  and  in- 
spected, the  promissory  notes  on  which  the  action  was  brought ;  he  then  applied  to  the 
Court  to  set  aside  the  writ  and  all  subsequent  proceedings,  on  the  ground  of  the  writ 
bavins  been  served  beyond  the  jurisdiction  of  the  court,  and  of  the  acdon  having 
been  Drought  for  a  breach  of  a  contract  made  beyond  the  jurisdiction  of  the  court 
Held,  that  the  writ  being  regular,  and  the  appearance  voluntary,  the  defendant  was 
not  entitled  to  set  aside  the  writ  and  all  subsequent  proceedings.  Forbes  r.  Smith, 
Xxix.  415. 

5.  Separate  actions  by  passengers  in  ship.  Where  eight  passengers  in  a  ship  agned 
a  round  robin,  and  employed  the  same  attorney  to  bring  separate  actions  agadnst  the 
owners,  for  damages  arising  out  of  a  breach  of  contract  for  the  passage,  whereby  the 
plaintiffs  suffered  in  their  health,  the  court  refused  a  rule  to  stay  proceedings  in  seven 
of  the  actions  till  one  should  be  tried,  although  the  defendants  offered  to  undertake 
not  to  defend  the  others,  if  there  should  be  a  verdict  found  against  them  on  such  trial 
Westbrook  v.  The  Australian  Royal  Mail  Steam,  ffc.  Co.  xxiv.  S27. 

6.  Sitnilar  suits  between  same  parties  in  India  and  England.  Where  there  has  been 
a  final  decree  in  a  suit  in  India,  upon  motion  by  the  defendant  in  a  similar  suit  in 
England,  between  the  same  parties  and  for  the  same  purpose,  the  court  in  England  will 
make  an  order  staying  all  proceedings  in  the  English  suit,  without  prejudice  to  any 
proceedings  which  the  pluntiff  may  be  advised  to  adopt  with  reference  to  the  decree 
and  proceedings  in  India.     OsteU  y.  Lepage,  xvii.  57. 

7.  One  decree  in  two  suits.  Where  there  are  two  scuts,  one  by  the  executor  and  the 
Otiier  by  the  residuary  legatee,  and  one  decree  is  made  in  both,  the  fbraier  is  stayed. 
Kelk  V.  Archer,  xii.  298. 

8.  AdministraHon  order — Costs.    When  an  order,  under  a  somnKms  to 
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an  estate,  will  effect  all  that  can  be  directed  by  a  decree  in  a  prior  suit  instituted  by 
lull  or  claim  for  the  administration  of  the  same  estate,  the  court  will,  on  motion,  stay 
the  proceedings  in  the  second  suit  on  payment  of  the  plaintiff's  costs.  Ritchie  t. 
Humberstone,  xxi.  456. 

9.  Payment  into  court — Bill  and  cross  hUl,    A  suit  will  not  be  stayed  upon  an  in- 
*  terlocutory  application  by  a  defendant  paying  into  court  all  that  a  plaintiff  claims  by 

his  bill,  and  leaving  a  portion  of  the  claim  to  be  abjudicated  upon  in  a  cross  suit 
The  defendant  in  the  first  suit  must  wholly  satisfy  the  claims  of  the  pliuntiff.  Orton 
T.  Bainhriggey  xxi,  444. 

10.  Interpleader  biil.  In  a  case  of  interpleader,  where  the  claim  of  the  principal 
defendant  was  legal,  and  the  claims  of  the  other  defendants  were  derived  from  him, 
and  equitable  only,  and  did  not  extend  to  the  whole  amount  recovered  at  law,  it  was 
held,  that  an  application  restnuning  legal  proceedings,  obtained  on  an  interpleader 
bill,  could  be  sustained.    Hamilton  v.  Marks,  xix.  321. 

11.  One  vice-chancellor  cannot  stay  proceedings  in  the  court  of  another  vice- 
chancellor  after  decree.    Scotto  v.  Stone,  xix.  616. 

12.  Frivolous  action — Tender,  An  action  of  debt  having  been  brought  in  the  supe- 
rior court  to  recover  9/.  10s,,  the  defendants  pleaded,  except  as  to  SL  14s.,  never  in- 
debted, and  as  to  8/.  145.,  a  tender  and  payment  of  that  sum  into  court  The  jury 
Ibund  a  verdict  for  the  plaintiff  on  the  first  issue,  damages  16^.,  and  for  the  defend- 
ants on  the  plea  of  tender.  A  motion  having  been  made  to  stay  the  proceedings  on 
payment  of  the  debt,  without  costs,  on  the  ground  of  the  action  being  frivolous,  the 
court  refused  the  rule.    Nurden  v.  Fairbanks,  i.  471.  • 

13.  Action  hy  provisional  assignee  against  debtor  of  insolvent.  The  court  will  not 
•tay  an  action  by  the  provisional  assignees  of  an  insolvent  debtor  against  an  alleged 
debtor  of  the  insolvent,  on  the  ground  that  by  an  order  of  nisi  prius,  made  in  an 
action  between  the  insolvent  himself  and  the  same  debtor  for  the  same  cause  of  action, 
all  matters  in  difference  in  the  cause  were  referred  to  an  arbitrator,  before  whom  the 
matters  so  referred  are  still  pending.    Sturgis  v.  Curzon,  vii.  599. 

XVII.  Appeals. 

1,  Where  the  case  transmitted  to  the  court  of  common  pleas  contains  no  signature 
of  the  revising  barrister  at  the  end  of  it,  the  court  of  common  pleas  cannot  entertain 
the  appeal.  But  the  court  allowed  an  appeal  to  be  argued,  the  respondent  consent- 
ing to  have  the  signature  inserted.     Burton  v.  Brooks,  vii.  483. 

2.  Where  no  counsel  appears  for  the  .respondent,  the  counsel  for  the  appellant 
irill  be  heard,  upon  proving  service  of  the  notice  of  appcaL  Poumall  v.  Hood,  vii. 
489. 

8.  It  is  not  an  essential  preliminary  to  the  hearing  of  an  appeal  against  an  order 
of  removal  that  the  original  order  should  be  in  court  Semble,  it  is  sufficient  for  the 
appellants  to  file  a  copy  of  the  original  order  with  the  clerk  of  the  peace  at  the  time 
of  entering  the  appeal,  and  to  give  notice  to  the  respondents  to  produce  the  original 
order;  and  this  appears  to  be  the  practice.  Regina  v.  The  Recorder  of  Manchester,  t. 
352. 

XVIII.  Waiver. 

1.  When  a  plaintiff's  case  wholly  fails,  it  cannot  be  aided  by  the  gift  or  waiver  of 
one  defendant,  as  against  his  co-defendant    Hollingsworth  v.  Shakeshaft,  xi.  308. 

2.  A  delay  for  three  years  to  seek  the  discharge  of  an  order  allowing  a  party  to  sne 
in  formd  pauperis  amounts  to  a  waiver  of  all  right  to  object  to  such  order.  Parkinson 
V.  Hanbury,  xxi.  445. 

8.  After  service  of  a  writ  an  order  was  obtained  irregularly,  without  an  affidavit  as 
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to  the  existence  of  a  good  cause  of  action.  Held,  that  the  irregularity  was  widved  by 
the  defendant's  attending  before  the  Master,  and  entering  npon  the  inquiry  before 
him.    Harrison  y.  Williams,  xxix.  192. 

XIX.  Peremptory  Undertaking. 

1.  A  peremptory  undertaking  will  not  be  discharged  or  enlarged  on  the  ground 
that  it  has  been  discovered^  mnce  it  was  given,  that  the  defendant  is  insolvent.  Emden 
V.  Dewey,  iil  409; 

2.  On  a  peremptory  undertaking  to  try  at  the  first  sitdngs,  the  plaintiff  cannot 
throw  the  trial  over  the  sittings  by  getting  a  rule  for  a  special  jury.  Levy  v.  Moylan, 
iv.  S46. 

S.  An  affidavit  in  support  of  a  rule  to  enlai^  a  peremptory  undertaking,  on  the 
ground  of  the  absence  of  a  witness,  is  not  sufficient  if  it  does  not  state  the  name  of 
such  witness,  nor  allege  him  to  be  a  necessary  as  well  as  a  material  witness.  Leden 
V.  Heathwaite,  v.  420. 

XX.  Affidavits, 

1.  Used  at  a  subsequent  hearing.  Affidavits  filed  in  a  suit,  will  be  allowed  to  be 
made  use  of  on  the  hearing  of  a  petition  subsequently  presented,  and  on  a  differ- 
ent part  of  the  case.    Jones  v.  7\umbidl;  In  re  Tumbull,  xxi.  79. 

2.  Objection  to  form  of.  Upon  a  motion  to  dissolve  an  injunction,  it  is  not  the 
proper  time  to  object  to  the  form  of  the  plaintiff's  affidavit  denying  collusion ;  but 
any  such  objection  should  be  taken  on  demurrer,  when  the  court  might  grant  leave 
to  amend  the  affidavit    Hamilton  v.  Marks,  zix.  821. 

3.  FYesh  affidavits.  Where  a  judge  declined  to  make  an  order  to  give  the  plain- 
tiff his  costs  under  the  County  Courts  Act,  IS  &  14  Vict  c.  61,  s.  18,  and  an  applica- 
tion is  made  to  the  court,  fresh  affidavits  may  be  used  in  addition  to  those  made  use  of 
before  the  judge.    Sanderson  v.  Procter,  xxvi.  564. 

4.  Misnomer.  The  defendant  was  sued  as  "  H.  W.  B."  He  appeared  as  "  Henry 
William  B."  The  declaration  described  him  as  ^  Henry  William  B.,  sued  as  H.  W. 
B."  The  affidavits  were  entitled  ^  Hilary  Johxr  B.,  sued  as  Honry  William  B."  The 
court  admitted  the  affidavits.    Baldwin  v.  Bauerman,  x.  510. 

5.  Conclusive  title  to  dividends.  It  is  not  imperative  on  the  court  to  require  from 
a  tenant  for  life  an  affidavit  of  conclusive  title  to  the  dividends  of  a  fund  paid  into 
court  under  the  Lands  Clauses  Consolidation  Act    In  re  Braye^  xv.  515. 

6.  Motion  for  rule  nisi,  on  ground  of  surprise.  An  affidavit  on  which  to  found  a 
motion  for  a  rule  nisi,  on  the  ground  of  surprise,  should  state,  not  only  that  the  evi- 
dence adduced  at  the  trial  was  ilbexpected,  but  that  the  party  on  whose  behalf  the 
application  is  made,  would  have  been  prepared,  had  it  not  been  for  the  surprise,  with 
evidence  to  contradict  the  evidence  adduced.     Walter  v.  Brandeis,  xxiv.  245. 

7.  Rtde  nisi  for  attachment.  The  affidavit  upon  which  a  rule  nisi  for  an  attachment 
ibr  not  paying  a  sum  awarded  by  an  arbitrator  is  moved  for,  must  directly  negative 
the  payment  of  the  money  at  the  particular  time  and  place  mentioned  in  the  award. 
CHdacre  v.  Smith,  xxiv.  242. 

8.  Distress  warrant  A  rule  calling  up<ui  justices  to  show  cause  why  they  should 
not  issue  a  distress  warrant,  was  founded  upon  an  affidavit,  showing  the  refusal  only, 
bnt  not  stating  the  proceedings  which  took  plaoe  before  the  justices,  or  the  reason 
why  they  refused.  The  parties  showing  cause  against  the  rule  made  no  affidavit 
Held,  that  the  afiidavit  must  be  construed  in  &vor  of  the  party  making  it ;  and  that 
tihe  rule  should  be  absolute.    Regina  v.  Deverell,  xxv.  160. 

9.  Application  for  leave  to  plead  by  way  of  traverse  and  demur  to  same  pleading. 
Where  a  party  appEea  for  leave  to  plead  by  way  of  traverse,  and. demur  to  the 
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nine  pleading*  under  the  15  &  16  Vict  c  76,  a.  80,  he  ought  to  swear  that  the  allega- 
tions propoeed  to  be  traversed  are  untrue.  Semble^  that,  in  such  cases,  if  the  facts 
are  within  his  own  personal  knowledge,  he  must  swear  positively  to  that  effect ;  if 
not,  then  that  he  is  so  informed  and  believes ;  and  if  a  third  person  is  vouched  he 
should  show  either  that  he  has  made  inquiry  of  that  person,  or  that  it  would  be  im- 
possible or  inoonvenient  to  do  so.    Lumley  v.  Ope^  xiv.  442. 

10.  Application  to  reply  by  traverse  and  special  replication.  On  an  application  to 
reply  double  by  a  traverse  and  special  repUcation,  it  was  held^  that  it  is  sufficient  to 
make  an  affidavit  in  general  terms,  that  there  is  reasonable  ground  to  traverse  the 
plea,  and  that  the  matters  proposed  to  be  replied  are  true,  and  the  facts  need  not  be 
set  forth  so  as  to  enable  the  court,  or  a  judge,  to  determine  upon  the  necessity  for  the 
application,  unless  the  court  or  judge  require  it    Pennall  v.  Clarke^  zxii.  494. 

11.  Application  to  rescind  judge's  order.  An  application  to  rescind  a  judge*s  order 
may  be  made  on  affidavits  contradicting  those  upon  which  the  order  was  obtained, 
without  disclosing  a  defence  upon  the  merits.  Queerer  whether,  if  the  order  stands,  the 
judgment  signed  in  pursuance  of  it  can  be  set  aside  without  such  affidavits  as  are  men- 
tioned in  the  statute.  Queers,  also  whether  the  words  of  the  27th  section  of  the  15  & 
16  Vict  c.  76,  being  affirmative,  take  away  the  general  power  of  the  court  over  its 
judgments,  or  are  merely  cumulative.    HaU  v.  Scotson,  xxiv.  478. 

12.  An  affidavit  to  found  a  motion  under  the  8  &  4  Will  lY.  c.  74,  s.  91,  must 
describe  the  deponent  as  '*  wife  of,"  &c.,  even  though  it  discloses  circumstances  show- 
ing a  well-grounded  belief  that  the  husband  is  dead.    Ex  parte  Sparrow,  xjui.  435. 

See  Affidavit. 

XXI.  Evidence. 

1.  Reading  of  affidavit  after  closing  of  evidence.  An  affidavit  in  answer  to  affidavits 
of  the  other  party  may,  under  special  circumstances,  be  read  after  the  time  for  closing 
the  evidence.    Hope  v.  ThrelfaU,  xxiiL  198. 

2.  Where  the  validity  of  a  deed  was  impeached  by  the  answer,  although  no  cross 
bill  had  been  filed  to  set  it  aside,  the  court  refused  to  allow  the  plaintiff  to  prove 
the  deed  by  affida^dt  at  the  hearing,  the  defendant  having  elected  that  the  evidence 
should  be  taken  orally.    Hitchcock  v.  Carew,  xxiii.  237. 

3.  Chancery  Amendment  Act — T'7wJ  voce  examination  of  witnesses — Evidence  of  a 
party  to  the  cause  on  appeal  not  before  the  court  below.  The  court  of  appeal  has  juris- 
diction, under  the  39th  section  of  the  statute  15  &  16  Vict  c.  86,  to  require  the 
production  and  examination  before  itself  of  a  party  to  a  cause,  although  he  may  not 
have  been  orally  examined  in  the  court  below.    Hope  v.  Threlfall,  xxvii.  241. 

4.  Viva  voce  evidence.  Where  it  is  the  practice  of  the  court  below  to  admit  vivd 
voce  evidence,  the  court  of  appeal  will  proceed  upon  that  evidence  as  contained  in 
the  judge's  notes,  and  not  direct  the  proceedings  to  commence  de  novo.  Williams  v. 
WUliams,  xxiv.  607. 

5.  Orders  of  January,  1855.  Where,  before  the  month  of  Januar}',  1855,  issue  was 
joined  in  a  cause  in  which  the  plaintiff  elected  to  take  evidence  orally  and  had  exam- 
ined his  witnesses,  a  defendant  applied,  under  the  7th  order  of  January  18,  1855,  for 
leave  to  prove  his  case  by  affida^dt  Turner,  L.  J.,  agreeing  with  the  Master  of  the 
Rolls  in  the  particular  case  before  the  court,  refused  the  application.  Musgrove  v. 
Smith,  xxxi.  341. 

6.  Since  the  14  &  15  Vict  c.  99,  a  plaintiff  may  examine  a  defendant  as  a  witnesi 
as  to  matters  in  which  he  is  interested  and  yet  obtain  a  decree  agunst  him.  Hobin^ 
90n  y.  Briggs,  xix.  611. 

7.  In  a  cause  at  issue,  before  the  orders  of  7th  August,  1852,  the  parties,  in  July, 
1852,  agreed  to  postpone  publication  till  the  2d  November,  on  the  ground  that  the 
new  practice  woidd  then  come  into  operation.    The  case  was  one  in  which  it  was  nol 
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clear,  but  probable,  that  oral  examination  nugbt  be  the  most  effective.  Heldj  that  the 
postponement  of  publication  was  not  an  agreement  to  adopt  the  new  practice ;  but,  in 
the  absence  of  special  reasons  to  the  contrary,  there  being  a  probability  of  adyantage 
in  applying  the  new  practice,  it  ought,  according  to  the  intention  of  the  act,  to  be 
applied.    Howard  v.  Howard^  xix.  124. 

8.  Ex  parte  applications.  In  ex  parte  applications,  seeking  to  affect  the  ownership 
of  property,  the  strictest  proof  of  title  will  be  required;  and  the  bar  are  expected  to 
assist  the  court  with  any  authorities  that  may  exist  upon  the  point  In  re  Chorley,  iz. 
214. 

9.  Foreign  law.  Although  a  point  of  foreign  law  has  been  proved  in  this  country 
and  acted  upon  in  reported  cases,  the  courts  will  not  act  upon  such  decisions  without 
the  law  being  proved  in  each  case  as  it  arises.    ATCormick  v.  Gametty  xxvii.  339. 

10.  Witness — Order  for  examination  of— Time  of  making — 1  Will,  IV,  c,  22,5.  4. 
The  general  rule  is,  that  an  order  for  the  examination  of  a  witness  under  1  Will.  lY. 
c.  22,  s.  4,  will  not  be  made  until  afler  issue  joined  in  the  cause,  but  the  practice  in 
that  respect  is  not  imperative,  and  the  rule  may  be  relaxed  where  a  case  of  urgent 
necessity  is  made  out.    Fynney  v.  Beasleyy  vi.  186. 

11.  A  instructed  B,  his  broker,  to  purchase  good^  for  him,  which  B  did,  and  deliv- 
ered to  A  a  bought  note.  A  paid  the  purchase-money,  and  received  from  B  a  delivery 
order  for  the  goods  indorsed  to  him  by  B.  This  turning  out  to  be  void,  A  brought  an 
action  against  B.  The  court  gave  the  plaindff  leave  to  deliver  interrogatories  to  B 
under  the  17  &  18  Vict  c.  125,  s.  51,  to  ascertain  whether  B  entered  into  the  contract 
as  agent  or  principal,  and  if  as  agent,  for  whom,  and  by  what  authority ;  the  applica- 
tion being  founded  on  the  required  affidavit ;  the  plaintiff  further  deposing  that  he 
believed  there  was  no  other  principal,  and  setting  out  letters  to  justify  this  belief. 
Thol  V.  Leask^  xxix.  485. 

12.  The  rule  for  leave  to  deliver  interrogatories  under  the  17  &  18  Vict  c.  125, 
8.  51,  is  only  a  rule  to  show  cause.     Thcl  v.  Leask,  xxlx.  481. 

13.  Parties  as  witnesses  and  advocates.  The  2d  section  of  the  act  to  amend  the  law 
of  evidence,  14  &  15  Yict  c.  99,  does  not  abridge  the  former  right  of  a  party  to  a 
suit  to  act  as  his  own  advocate ;  and  a  judge  at  Nisi  Prius  has  no  authority  to  prevent 
a  party  to  a  suit  addressing  the  jury  as  his  own  advocate,  and  afterwards  giving  evi- 
dence as  a  witness  in  support  of  his  own  case,  but  such  a  course  of  proceeding  is  most 
objectionable.     Cobbett  v.  Hudson^  xvi.  138. 

14.  The  court  in  banc  will  not  interfere  on  the  suggestion  that  the  judge  at  Nisi 
Prius  has  admitted  evidence  at  an  improper  stage  of  the  cause,  if  the  evidence  is  not 
in  itself  inadmissible;  unless  it  appears  that  an  irregularity  has  occurred  causing 
actual  injustice.  So  held,  although  the  judge  had  reserved  leave  to  move  for  a  non- 
suit on  the  question  whether  he  ought  to  have  allowed  the  evidence.  Doe  d.  NicoU  v. 
Bower^  xx.  200. 

XXII.  Under  Common-law  Procedure  Amendment  Act  and  other  StattUes, 

1.  Interrogatories  to  parties.  Assuming  that  the  court  has  power  under  the  17  &  18 
Vict  c.  125,  s.  51,  to  allow  a  party  to  a  suit  to  deliver  written  interrogatories  to  his 
adversary  at  other  stages  of  the  cause  than  with  the  declaration  or  plea,  they  will  not 
exercise  this  power  unless  a  case  of  urgency  is  made  out,  and  in  this  case  the  affidavits 
of  the  interrogating  party  were  held  to  be  insufficient  QiuBrCf  whether  the  right  to 
deliver  interrogatories  under  thb  section  is  limited  to  cases  whero  a  discovery  can  be 
obtained  in  a  court  of  equity  ?   'Martin  v.  Hemming^  xxviiL  544. 

2.  Small  Debts  Act^Certificate  of  judge.  Under  the  City  of  London  Small  Debts 
Act,  15  Vict.  c.  77,  ss.  119, 120,  and  121,  in  actions  on  contract,  where  less  than  20/. 
is  recovered,  the  certificate  of  the  judge  must  be  granted  at  the  trial ;  but  where  the 
recovery  is  of  a  sum  between  20L  and  50/.  the  certificate  may  be  granted  at  any  time. 
Chaplin  v.  Levy,  zxv.  500.  * 
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3.  Orders,  Orders  under  the  17th  section  of  the  Common-law  Procedure  Act  will 
in  general  be  granted  absolute  in  the  first  instance,  and  need  not  be  served.  Barrtn* 
ger  v.  Ilantlley^  xiv.  254. 

4.  Particulars  of  demand.  Where  a  writ  is  specially  indorsed  under  the  Common- 
law  Procedure  Act,  semhle^  that  it  is  irregular  for  the  plaintiff  to  deliver  any  other 
particulars  of  demand  besides  those  indorsed  on  the  writ,  without  leave  of  the  court 
or  a  judge.  But  where  the  plaintiff  delivered  with  his  declaration  other  particulars, 
without  leave,  and  the  defendant,  instead  of  objecting,  pleaded  and  went  to  trial,  he 
was  held  to  have  waived  the  irregularity,  and  the  plaintiff  was  allowed  to  avail  himself 
of  the  second  particulars.     Fromant  v.  Ashley y  xviii.  217. 

5.  Rule  for  a  suggestion.  To  entiUe  a  defendant  to  a  rule  for  a  suggestion  under 
the  143d  section  of  the  Common-law  Procedure  Act,  it  must  be  clearly  and  satisfac- 
torily shown  by  affidavit,  that  the  facts  sought  to  be  added  by  the  suggestion  will  make 
the  pleading  good.    Manley  v.  Boycott  xviii.  351,  and  Fisher  v.  Bridges^  xviii.  358. 

6.  Pleoflings  in  superior  courts — Judgment  set  aside.  The  Coounon-law  Procedure 
Act  applies  to  all  pleadings  in  the  superior  courts,  whether  the  action  was  originally 
commenced  there  or  not  The  declaration  stated  that  the  defendant  agreed  to  serve 
the  pkuntiff,  and  not  to  leave  his  service  without  notice.  Breach,  that  he  left  without 
notice.  Plea,  that  the  plaintiff  insulted  the  defendant,  and  therefore  the  defendant 
gave  notice  that  he  should  leave  forthwith,  and  that  he  did  leave.  The  plaintiff, 
without  leave  of  the  court  or  a  judge,  replied,  taking  issue  on  the  plea,  and  further 
said  that  the  notice  in  the  declaration  was  a  reasonable  notice,  and  that  the  notice  in 
the  plea  was  not.  The  defendant  thereupon  signed  judgment  under  section  86.  The 
court,  without  deciding  that  the  judgment  was  regular,  made  absolute  a  rule  for 
setting  it  aside  on  terms.    Messiter  v.  Rose,  xvi.  422. 

7.  Motion  for  judgment — Affidavit.  On  a  motion  for  judgment  under  section  210 
of  the  Common-law  Procedure  Act,  it  is  no  objection  to  an  affidavit  that  it  alleges 
that  more  than  half  a  year's  rent  is  due,  and  that  no  sufficient  distress  is  to  be  found 
on  the  premises  countervailing  the  arrears  then  due.     Cross  v.  Jordan^  xvi.  522. 

8.  Affidavits  in  answer  to  affidavits — New  matter.  The  court  of  common  pleaa 
differing  from  the  court  of  queen's  bench,  it  was  held,  that  leave  should  not  be  granted, 
under  the  45th  section  of  the  Common-law  Procedure  Act,  1854,  to  make  affidavits 
in  answer  to  affidavits  alleged  to  contain  new  matter,  until  the  case  comes  on  to  be 
heard,  and  the  court  has  so  far  heard  it  as  to  be  able  to  see  that  there  is  new  matter 
to  be  answered.  Hayne  v.  Robertson,  Wood  v.  Coz,  xxx.  442.  See  also  Simpson  t. 
Saddj  xxx.  528. 

9.  Appeal  from  judge's  order  allowing  several  pleas.  Parties  may  appeal  to  the 
court  against  a  judge's  order  allowing  several  pleas  on  the  ground  that  they  are 
founded  on  the  same  ground  of  defence,  although  the  Common-law  Procedure  Act 
enacts  that  all  objections  to  pleadings  on  that  ground  shall  be  heard  on  the  summons 
to  plead  several  matters.     Griffith  v.  Selby,  xxv.  549. 

10.  Defendant  in  prison — Notice  of  trial.  Where  a  defendant,  who  was  in  prison, 
had  stated  that  he  intended  to  go  through  the  insolvent  court,  and  that  he  had  made 
up  his  mind  not  to  pay  anybody,  and  af^rwards,  pursuant  to  the  Common-law 
Procedure  Act,  15  &  16  Vict.  c.  76,  s.  101,  served  the  plaintiff  with  a  twenty  days' 
notice  to  bring  the  cause  on  for  trial,  the  court  set  aside  the  notice.  Truscoti  v.  Lau- 
tour,  xxiv.  487. 

11.  Bail  in  error.  A  plaintiff  in  error  who  is  also  plaintiff  below  is  not  bound, 
under  the  151st  section  of  the  Common-law  Procedure  Act,  to  give  bail  in  error,  the 
law  as  to  that  point  established  by  preceding  statutes  not  having  been  altered  by  that 
section.    James  v.  Cochrane,  xxiv.  531. 

12.  Leave  to  traverse  and  demur.  Where  a  party  has  obtained  a  judge's  order  for 
Mve  to  traverse  and  demur  to  a  pleading  under  the  80th  section  of  the  Common-law 
Procedure  Act,  1852,  and  judgment  has  been  given  against  him  on  the  demurrer,  th« 

45* 
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court  will  not  rescind  the  order  as  to  the  traverse  and  strike  it  out     Sheehy  v.  The 
Professional  Life  Assurance  Co.  xxiv.  274. 

13.  Suggestion — Judgment  for  costs — Notice  of  trial  Under  the  101st  section  of 
the  Common-law  Procedure  Act,  the  defendant  is  entitled  to  enter  a  suggestion  on 
the  record,  and  sign  judgment  for  his  costs,  when  the  plaintiff  neglects  to  trj'  a  cause 
at  the  times  mentioned  in  the  section,  or  to  proceed  to  trial  at  the  assizes  or  sittings 
immediately  after  the  expiration  of  the  twenty  days*  notice  to  try  which  the  defend- 
ant may  give  under  that  section.    Judkins  y.  Atherton,  xxvi.  104. 

14.  Renewal  of  torit  of  summons.  Qucere,  whether  the  six  months  for  which  a  writ 
of  summons  renewed  under  sect  11  of  the  Conmion-law  Procedure  Act,  1852,  is  to 
be  available,  are  to  be  calculated  exclusive  or  inclusive  of  the  day  of  renewal 
Anonymous,  xxviii.  337.     See  also  Black  v.  Green^  xxix.  260. 

15.  Where  a  writ  had  been  renewed  on  the  1st  of  May,  and,  on  the  1st  of  Novem- 
ber, an  application  to  renew  it  again  was  made  to  the  officer,  and  he  had  refused,  the 
court,  on  the  2d  of  November,  ordered  the  renewal  seal  to  be  affixed  nunc  pro  tune, 
without  expressing  any  opinion  whether  the  renewal  was  in  time  or  not.    1  b. 

IG.  Ejectment.  An  action  of  ejectment,  in  which  the  declaration  has  been  served 
previous  to  the  passing  of  the  Conunon-law  Procedure  Act,  15  &  16  Vict  c.  76,  may 
be  proceeded  with  notwithstanding  that  statute.    Doe  d.  Smith  v.  Roe,  zvi.  504. 

1 7.  Ejectment,  affidavit  of  service  of—  Waiver  by  attornment.  Qucere,  whether  the 
affidavit  (required  by  the  112th  rule  of  Hilary  term,  1853,)  of  service  of  the  writ  of 
ejectment  under  the  170th  section  of  the  Common-law  Procedure  Act,  15  &  16  Vict, 
c.  76,  should  show  (as  under  the  old  practice)  that  the  nature  and  object  of  the  service 
were  explained  to  tlie  party  served.  At  all  events,  an  irregularity  in  that  reject  is 
waived  by  a  subsequent  attornment     Edwards  v.  Griffith,  xxix.  321. 

18.  Special  case — Judge's  order — Error.  On  the  day  before  the  Common-law  Pro- 
cedure Act,  1854,  came  into  operation,  the  attorneys  on  either  side  signed  a  consent 
to  a  judge's  order  for  stating  a  special  case,  under  the  act  of  the  same  name  of  1852. 
The  following  day,  the  plaintiff's  attorney  obtained  the  order.  The  case  did  not  con- 
tain any  clause  prohibiting  the  parties  fi*om  bringing  error  upon  it  Held,  that  as  the 
judge's  sanction  was  not  given  until  after  the  act  of  1854  had  come  into  force,  though 
die  parties  had  consented  to  state  the  case  before,  error  might  be  brought  upon  ^e 
special  case  under  the  last-mentioned  act.    Elliott  v.  Bishop,  xxix.  402. 

19.  Special  indorsement  of  writ — Interest,  Where  judgment  was  signed  under  the 
Common-law  Procedure  Act,  1852,  on  a  writ  specially  indorsed,  claiming  interest  on 
an  I  O  U,  the  court  refused  to  set  aside  the  judgment  on  the  ground  that  the  defend- 
ant, by  not  appearing,  had  admitted  a  contract,  express  or  implied,  to  pay  interest 
Rodway  v.  Lucas,  xxix.  398. 

20.  Although  the  Common-law  Procedure  Act,  1852,  s.  25,  does  not  limit  the  right 
of  specially  indorsing  a  writ  with  interest  to  cases  where  there  has  been  either  an 
express  or  implied  contract  to  pay  interest,  yet  in  all  cases,  except  bills  of  exchange 
and  promissory  notes,  if  any  party  not  entided  to  interest  makes  a  claim  for  it  by 
special  indorsement  to  gain  an  improper  advantage,  the  court  will  set  aside  the  judg- 
ment and  compel  the  attorney  making  such  indorsement  to  pay  the  costs.     lb, 

21.  Public  Health  Act — "  Party  grieved" — ^^  Person  disabled."*  A  rate-payer  is  not 
a  "  party  grieved  '*  within  the  meaning  of  the  Public  Health  Act,  and  cannot,  without 
the  consent  of  the  attorney-general,  sue  for  a  penalty  under  the  act  Quosre,  who  is 
a  **  person  disabled  "  within  the  meaning  of  the  act  ?    Boyce  v.  Htggins,  xxiv.  355. 

22.  Plaintiff  bound  to  declare  within  a  year — Security  for  costs.  The  Reg.  Gen., 
H.  T.,  2  Will.  IV.  r.  35,  which  provided  that  a  plaintiff  should  be  deemed  out  of  court 
unless  he  declared  within  a  year  after  the  process  was  returnable,  did  not  apply  to  a 
ease  where  the  plaindff  was  tied  up  from  declaring  by  an  order  obtdned  by  the  de- 
fendant to  stay  the  proceedings  until  security  were  given  for  his  costs.  Ross  v.  Green^ 
xxix.  491. 
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23.  Semhle^  the  like  practice  would  now  be  followed  under  the  15  &  16  Vict  c.  76, 
B.  58,  which  has  repealed  and  rcenactcd  the  provisions  of  the  Reg.  Gren.    Ih, 

24.  An  undertaking  to  appear  is  to  be  taken  as  an  appearance  for  the  purpose  of 
computing  the  year  within  which  a  plaintiff  is  bouiid  to  declare.    Ih, 

25.  When  security  for  costs  has  been  required  and  given  in  the  course  of  a  year 
which  has  already  begun  to  run,  the  plaintiff  will  be  out  of  court  at  the  end  of  the 
year.    Ih, 

26.  A  plaintiff,  out  of  the  jurisdiction,  having  ^led  to  comply  with  an  order  for 
security  for  costs,  obtained  an  order  to  discharge  it,  on  his  return,  some  years  after,  and 
delivered  a  declaration.  Held,  he  was  not  out  of  court  by  the  operation  of  the  rule.  Ih, 

27.  Attorney's  hUl,  The  defendant,  who  was  an  attorney,  wrote  to  the  plaintiff,  also 
an  attorney,  a  letter  enclosing  a  writ  of  sununons  in  a  cause  of  P,  v.  B.,  requesting 
the  plaintiff  to  serve  it,  and  to  send  the  defendant  an  account  of  his  charges.  The 
plaintiff,  in  answer,  sent  a  letter,  headed  "  P.  v.  B.,"  informing  the  defendant  of  the 
service  of  the  writ,  pursuant  to  his  instructions,  and  that  his  charges,  enumerating  the 
items,  were  \L  0«.  6(/.  Held,  that  the  plaintiff's  letter  was  a  compliance  with  the  6  &  7 
Vict  c.  78,  8.  37,  and  gave  the  defendant  sufficient  information,  by  reference  to  the 
writ,  of  the  court  in  which  the  business  was  done.     Cozens  v.  Graham,  zii.  527. 

28.  Commissioners  o/sewet^,  suits  by  and  against.  By  statute,  the  commissioners  of 
sewers  may  sue  and  be  sued  in  the  name  of  their  clerk ;  and  this  shall  include  their 
chief  clerk,  whose  title  is  secretary.  Held,  that  their  district  clerk,  acting  for  the 
district  where  a  cause  of  action  arose  against  them,  was  not  the  proper  officer  to  be 
sued  as  representing  the  commissioners.     Clements  v.  Pollard,  xxx.  551. 

29.  Suit  by  company  against  member — Nominal  plaintiff.  The  3  &  4  Vict.  c.  95, 
afler  reciting,  that  several  persons  had  formed  themselves  into  a  company,  or  partner- 
ship for  effecting  assurances  on  lives,  and  that  difficulties  might  arise  in  recovering 
debts  due  to  the  company  since,  by  law,  all  members  of  the  company  must  be  named 
in  every  action  or  suit  for  such  purpose,  enacted  that  all  actions  and  suits  against  any 
person  indebted  to  the  company,  or  upon  any  bonds,  covenants,  bills  of  exchange, 
promissory  notes,  contracts,  or  agreements,  and,  generally,  all  other  proceedings  what^ 
soever  at  law,  or  in  equity,  by  or  on  behalf  of  the  company,  against  any  person  or 
persons,  whether  such  person  or  persons  be  a  proprietor  or  proprietors  of  the  company 
or  not,  shall  be  commenced  in  the  name  of  the  chairman,  or  of  a  director,  or  the 
secretary  of  the  company  as  the  nominal  plaintiff.  Held,  that  the  company  might 
sue,  in  the  name  of  the  nominal  plaintiff,  one  of  its  own  members  for  a  debt  due  to 
the  company.    Reddish  v.  Pinnock,  xxviii.  574. 

80.  Production  of  copy  on  appeal.  The  rule,  that  upon  all  motions  respecting 
causes  tried  before  sheriffs,  &c.,  under  stat  3  &  4  Will.  IV.  c.  42,  ss.  17  and  18,  the 
party  making  the  application  must  produce  an  examined  copy  of  the  sheriffs'  notes, 
&c.,  b  imperative.     Watkins  v.  Packman,  xxvi.  291. 

31.  Warrant  of  attorney — Attestation,  Attestation  to  the  execution  of  a  warrant 
of  attorney  as  follows :  ^  Signed,  scaled,  and  delivered  in  the  presence  of  me,  H.  C>, 
who,  at  the  request  and  in  the  presence  of  the  said  J.  H.  B.,  J.  C,  and  J.  H.  P.,  have 
set  and  subscribed  my  name  as  the  attorney  on  their  behalf  attesting  the  execution 
hereof,  having  first  read  over  and  explained  to  them,  and  each  of  them,  the  nature 
and  contents  thereof."  Held,  insufficient,  inasmuch  as  it  did  not  by  necessary  implica- 
tion declare  the  witness  to  be  attorney  for  the  parties  executing  the  warrant  of 
attorney,  in  pursuance  of  sect  9  of  stat  1  &  2  Vict  c.  110.  Erie,  J.,  dissenting. 
Pocock  V.  Pickering^  xi.  461. 

32.  The  court  allowed  a  commission  for  taking  the  acknowledgment  of  a  married 
woman  in  Australia,  under  the  3  &  4  Will.  IV.  c.  74,  s.  88,  to  go  out  with  a  blank  for 
&e  Christian  name  of  the  husband,  which  (the  marriage  having  taken  place  there) 
was  unknown  here.    In  re  Legge,  xxix.  821. 

83.  The  court  dbpenscd  with  the  notarial  certificate  in  the  case  of  an  acknowledg- 
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ment  taken  at  Corfu,  under  the  3  &  4  Will.  lY.  c.  74, — ^it  being  sworn  that  there  was 
no  English  notary  in  the  island.    In  re  Hurst,  xxiz.  840. 
84.  See  Regina  t.  The  SadUrs^  Co.  xx.  152. 

XXin.  Motions, 

1.  Notice  of.  Party  required  to  give  notice  of  motion  for  an  order  under  the  12th 
rule  of  Stat  11  Greo.  lY.  and  1  WilL  lY.  c.  86,  for  the  defendant  to  remain  in  custody, 
until  an  answer  or  further  order  should  be  served  upon  the  defendant  Aveling  v. 
Martin,  xvii.  261.  9 

2.  Saving,  till  next  seal,  A  party  moving,  may,  on  the  day  for  which  notice  is  given 
save  the  naotion  till  the  next  seal  if  he  chooses.    In  re  The  Banwen  Iron  Co,  xvii.  91. 

3f  Precedence  of.  Where  several  counsel  state  that  they  have  respectively  press- 
ing motions  to  make,  the  court  calls  on  the  senior  counsel  Soltau  v.  De  Held,  viiL 
182. 

4.  Where  notice  of  motion  has  been  given  for  a  certain  day,  that  motion  does  not 
thereby  obtain  precedence  on  that  day.    lb, 

5.  Semble,  on  the  last  day  of  term,  only  unopposed  motions  by  the  outer  bar  take 
precedence,  and  they  yield  to  presang  motions.    lb,  ' 

6.  Abandoned,  A  motion  not  made  when  called  on  is  to  be  treated  as  an  abandoned 
motion ;  the  modem  practice  of  setting  motions  down  in  a  paper  makes  no  difference. 
Turner  v.  Turner,  viii.  137. 

7.  Days  for  hearing — Notice  for  taking  bill  pro  confesso.  Although  it  is  not  the 
course  of  the  court  to  hear  special  motions  on  otJier  days  than  those  appointed,  yet,  as 
every  day  in  term  b  a  motion  day,  a  notice  inserted  in  the  Gazette,  under  the  79th 
order  of  May,  1845,  for  taking  a  bill  pro  confesso  on  a  day  in  term,  is  a  good  notice, 
notwithstanding  that  the  day  for  which  notice  is  given  is  not  a  day  regularly  appointed 
for  motions.     Chaffers  t.  Baker,  xxviL  552. 

8.  To  appoint  special  examiner.  A  motion  that  a  person  should  be  specially 
appointed  by  the  court  to  examine  witnesses  is  not  a  motion  of  course,  but  ought  to 
be  made  in  court    MNeUl  v.  Acton,  xix.  418. 

9.  By  consent,  to  enlarge  publication.  A  motion  by  consent,  in  a  cause  commenced 
under  the  old  practice,  to  enlarge  publication,  to  take  the  evidence  orally  under  the 
new  practice,  and  to  suppress  depositions  taken  under  the  old  practice,  is  properly 
made  in  court  instead  of  by  application  at  .chambers.  Atkinson  v.  The  Oxford,  War- 
cester,,Scc,  Railway  Co.  xv.  825. 

10.  What  counts  as.  An  appUcation  by  counsel  on  the  part  of  the  crown,  to  set 
down  a  cause  for  argument,  does  not  count  as  a  motion  so  as  to  prevent  his  moving 
another  case  on  that  day.    Lewin  v.  Rogers,  xvi.  509. 

11.  Jn  arrest  of  judgment.  Some  issues  of  fact  had  been  found  for  the  plaintiff, 
and  some  for  the  defendant  in  vacation.  Issues  in  law  still  remained  undetermined 
at  the  commencement  of  the  next  tenn.  It  being  admitted  that  no  motion  in  arrest 
of  judgment,  or  for  judgment  non  obstante  veredicto,  could  be  made  until  the  demurs 
rers  were  determined,  semble,  that  no  such  motion  could  be  made,  under  the  circum- 
stances, after  the  first  four  days  of  term,  except  by  consent  Harris  v.  The  Great 
Northern  Railway  Co.  viL  495. 

12.  For  reference  to  Master.  A  motion  under  the  19th  section  of  the  13  &  14  Yict 
c.  85,  for  a  reference  to  the  Master  to  take  an  account  of  the  debts  of  a  deceased 
person,  must  be  made  in  court    In  re  Harrold,  iii.  144. 

18.  Affidavit  of  plaintiff  in  reply  to  defendant's  answer,  after  motion  opened.  Afler 
a  motion  has  been  opened,  the  phiintiff  cannot  file  an  affidavit  in  reply  to  the  defend* 
ant's  answer,  unless  tiie  court  itself  required  information  as  to  particular  &ct8.  Smith 
V.  The  Swansea  Dock  Co.  xvii.  55. 

14.  Motions  for  a  decree  are  set  down  like  causes.    Ames  y.  Ames,  xxL  67. 


PRACTICE.  53T 

XXIV.  Creditors'  Suits. 

1.  Stay  of,  A  creditor's  suit  is  stayed  as  a  matter  of  course  by  a  decree  in  a  suit 
by  a  residuary  legatee  for  the  administration  of  the  same  estate,  though  the  inquiries 
may  not  be  altogether  the  same  in  the  two  suits.     Golder  v.  Colder j  xii.  211. 

2.  Small  fund — Apportionment  by  affidavit,  A  creditors'  suit  coming  on  for  further 
directions,  the  fund  applicable  to  the  payment  of  the  debts  being  small,  a  reference 
back  to  the  Master  to  apportion  it  between  the  creditors  was  dispensed  with,  and  the 
apportionment  directed  to  be  made  by  affidavit    Bear  v.  Smithf  ix.  185. 

8.  Misapplication  of  assets — Carrying  on  trade — Orcjgr  of  inquiry.  The  bill  in  a 
creditor's  suit  was  filed  by  a  creditor  entitled  to  the  payment  of  a  sum  of  money  out 
of  the  intestate's  assets,  afler  the  death  of  a  person  then  living,  and  charged  that  the 
administratnx  had  carried  on  the  intestate's  business  since  his  death  at  a  loss,  and  had 
misapplied  assets.  Another  creditor's  suit  was  instituted  in  which  a  decree  was  ob- 
tained and  an  inquiry  directed,  whether  the  carrying  on  the  trade  from  that  date  was 
beneficial.  The  first  suit  having  come  to  a  hearing,  it  was  held,  on  motion  to  stay 
proceedings,  that  relief  was  prayed  which  could  not  be  had  in  the  second,  and  an  in- 
quiry was  directed,  whether  the  carrying  on  the  trade  had  been  beneficial  from  the 
death  of  the  intestate  up  to  the  date  of  the  former  order  of  inquiry.  Underwood  v. 
Jee,  L  228. 

4.  Plaintiff's  debt  established.  In  a  creditor's  suit,  though  the  plaintiff's  debt  has 
been  disputed  by  the  defendant  and  established  by  the  court,  the  usual  decree  will 
be  made,  and  the  creditor  must  prove  hb  debt  in  the  Master's  office.  Field  v.  Titmuss^ 
ii.  89. 

5.  Writ  of  elegit.  In  suits  by  judgment  creditors,  under  1  &  2  Vict  c.  110,  the 
plaintiffs'  title  as  to  the  real  estate  of  the  debtor  is  incomplete  imtil  a  writ  of  elegit 
has  been  sued  out     Smith  v.  Hurst,  xv.  520. 

XXV.   Claims. 

1.  Parties  to,  hound  to  state  what.  Parties  resorting  to  the  summary  jurisdiction  of 
the  court  by  claim  are  bound  to  state  all  the  facts  of  the  case  which  are  within  their 
own  knowledge,  and  are  not  justified  in  merely  stating  those  facts  which  they  may 
consider  material  in  the  view  they  take  as  to  the  relief  to  which  they  may  be  entided. 
This  rule  was  applied  where  a  party  seeking  to  have  a  trust  fund  administered  by  the 
court,  suppressed  the  fact  that  part  of  the  fund  had  been  severed  and  paid  into  court 
under  the  Trustee  Indemnity  Acts.  The  jurisdiction  of  the  court  over  a  fund  paid 
into  court  under  those  acts  was  determined.     Goode  v.  West,  vii.  285. 

2.  Orders  on — Affidavits.  In  orders  made  upon  claims,  affidavits  will  be  entered 
as  read.  Plaintiffs'  affidavits  are  not  considered  as  evidence.  Defendants'  affidavits 
are  treated  as  an  answer  to  the  bill.     Cockburn  v.  Green,  iii.  191. 

3.  Before  it  will  give  relief  upon  a  claim,  the  court  must  see  its  way  to  a  decree  at 
the  hearing.  It  will  not  send  the  case  to  originate  in  the  Master's  office,  there,  by 
means  of  a  roving  inquiry,  to  obtain  materials  upon  which  to  found  a  decree  which 
shall  work  out  the  rights  of  the  parties.    Eccles  v.  Cheyne,  v.  212. 

4.  At  the  hearing  of  a  claim,  a  defendant  is  at  liberty  to  avail  himself  of  the  bene- 
fit of  the  Statute  of  Limitations  without  pleading  it.     Sneed  v.  Sneed,  vii.  141. 

5.  The  case  stated  on  a  claim  must  be  such  as  would  not  render  a  bill  demurrable 
if  stated  on  a  bilL     Groves  v.  Lane,  xiii.  376. 

6.  Amendment  of  defective  claim  allowed  on  payment  of  the  costs  of  the  day.   lb. 

7.  If  the  plaintiff  in  a  claim  make  default  at  the  hearing,  every  defendant  who  ap- 
pears is  entitled  to  have  the  claim  dismissed,  with  costs,  without  producing  any  affi- 
davit of  service  of  the  writ  of  summons.     Charlton  v.  AUen,  xv.  476. 

8.  Where  the  plaintiff  omitted  to  prosecute  an  order  upon  a  claim,  it  was  heldy  that 
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the  court  miglit  give  a  defendant  leave  to  sae  out  writs  of  summons,  to  bring  before  the 
Master  the  parties  required  by  the  terms  of  the  order.     TumbuU  v.  WamCf  xix.  155. 

9.  The  omission  to  print  counsel's  name  upon  a  claim  requiring  his  signature  will 
not  prevent  its  being  filed.     Coppeard  v.  Mayhew,  xvii.  406. 

10.  Where  errors  had  been  committed  in  carrying  out  the  proceedings  under  an 
original  clsdm,  leave  was  given  to  file  a  supplemental  claim.  Naylor  v.  Rohson^  is. 
200. 

11.  It  is  not  necessary  for  a  defendant  who  c^ladms  to  make  an  affidavit  of  that 
&ct;  if  he  appears  at  the  hearing  and  disclaims,  the  daim  will  be  dismissed  as  against 
him.    Ladbroke  v.  Bleaden^  fii.  822. 

12.  Where  a  defendant  to  a  claim  is  absconding,  and  out  of  the  jurisdiction,  the 
court  will  not  give  leave  to  proceed  to  have  the  claim  taken  pro  confessoy  or  to  enter 
an  appearance  on  behalf  of  the  defendant    Smith  v.  Corles^  i.  126. 

IS.  Where  there  is  a  conflict  of  affidavits  it  is  not  a  fit  case  for  a  clsum,  bat  the 
proper  course  is  to  file  a  bill  in  the  first  instance.    Jackson  y.  Grants  i.  145. 

14.  Claims  may  be  decided  on  affidavits  on  both  sides,  on  a  contested  matter  of  fact, 
or  the  court  may  direct  a  bill  to  be  filed,  or  proceedings  at  law.  Smith  v.  Constanty 
L  218. 

15.  When,  at  the  hearing  of  a  cladm,  a  &ct  is  alleged  by  the  pkuntifif  on  his  own 
affidavit,  (which  affidavit  the  court  will  not  receive  as  evidence,)  but  which  fact  is  not 
admitted  by  the  defendant,  the  court  will  direct  the  claim  to  stand  over,  that  the  fact 
may  be  otherwise  substantiated.    Ih, 

16.  The  affidavit  of  the  defendant  has  the  same  degree  of  weight  as  an  answer.  75. 

17.  A  motion  for  leave  to  add  parties  in  a  claim  does  not  require  notice.  Hay  ward 
V.Price,  I  120. 

18.  It  is  no  ground  for  staying  a  decree  upon  a  claim  for  the  execution  of  a  trust, 
that  a  bill  has  been  filed  for  the  execution  of  the  same  trust,  and  embracing,  in  ad- 
dition to  the  objects  covered  by  the  claim,  other  objects  not  comprised  therein.  Scott 
V.  Hastings,  v.  64. 

19.  "VVliere  a  question,  which  ought  to  have  been  made  the  subject  of  a  special 
claim,  is  brought  before  the  court  on  a  conunon  claim,  the  court  will  give  leave  to  have 
it  filed  as  a  special  claim  nunc  pro  tunc,    Matthews  v.  Pincomb,  vi.  70. 

20.  At  the  hearing  of  a  fi)reclo8ure  claim,  an  issue  was  directed  as  to  a  question  of 
notice,  which  issue  was  afterwards  abandoned  by  the  defendant  Held,  that  before 
the  claim  could  come  on  again  for  hearing,  an  order  must  be  made  on  motion,  that 
the  issue  should  be  taken  pro  confesso,    Hartland  v.  Dancox,  xL  112. 

21.  Where  a  claim  is  called  on  and  the  plaintiff  does  not  appear,  the  defendant 
will  not  be  entitled  to  a  decree  for  the  dismissal  of  the  claim  with  costs,  unless  he  pro- 
duces, before  the  rising  of  the  court,  an  affidavit  of  service  of  the  writ  of  summons. 
Rackham  v.  Cooper,  vi.  68. 

22.  Orders  of  April,  1850.  The  orders  of  April,  1850,  authorizing  proceedings  by 
claim,  were  intended  to  apply  to  simple  cases ;  and  in  determining  what  is  a  ample 
case,  the  test  is  to  see  whether  a  decree  would  have  been  of  course  if  the  case  made 
by  the  cljum  had  been  raised  by  bill,  bringing  all  proper  parties  before  the  court 
Eccles  V.  Cheyne,  v.  212.  ^ 

XXVI.   Under  Chancery  Procedure  Amendment  Act  and  other  Statutes. 

1.  Suit  against  trustees  and  their  solicitor — Dismissal  as  against  solicitor.  If,  in  a 
salt  by  the  cestuis  que  trust  against  the  trustees  and  their  solicitor  who  has  misapplied 
the  naoney  intrusted  to  him  by  the  trustees,  the  solicitor  be  examined  as  a  witness  and 
the  bill  be  dismissed  aa  against  him,  a  decree  may  be  still  had  against  the  trustees,  (on 
the  ground  that  the  solicitor  is  not  a  necessary  party  to  the  suit)  Qucsre,  whether  the 
effect  of  the  statute  6  &  7  Vict  e.  85,  is  to  enable  the  court  to  make  a  decree  agaiiisi 
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D  equity  vho  bai  been  ezauuDed  u  a  iritnea  in  die  CBDse.    Eoteland  r. 
FiOerrfen,  xi.  131. 

S.  Sapprttsion  of  depotidons.  Applicatioiu  by  consent  for  roppreMun  <^  depoo- 
tionB,  ought  in  general  to  b«  made  at  cbamben,  but  vhen  the  application  is  bendea 
to  take  the  evidence  orallj  under  the  new  practice,  it  ii  proper  to  make  the  applica- 
tion in  court.    T. ,  xriL  46. 

3.  Petition  and  bSt—Pttilion  to  ^qy  moneg  out  of  eourl.  Under  the  act  10  &  11 
Tict.  c.  9S,  it  ia  entirely  a  matter  fiir  the  diacretioa  of  the  conrt  to  direct  a  tnll  to  be 
filed,  if  such  a  mode  of  proceeding  dull  appear  to  be  neeeanrj ;  bat  the  Lord  Chan- 
cellor has  the  lame  juris^ction  upon  petition  as  npoa  a  InlL  Ob  a  pctititw  presented 
under  tbat  act,  praying  for  tbe  payment  oat  of  court  of  money  then  in  court,  and  on 
CTon  petition  in  oppoaitioa  thereto,  the  court  liai  AUl  power  to  declare  the  validitr 
or  invalidity  of  any  deed  on  which  the  claim  to  that  money  is  Totted.  Quart,  whether 
this  may  not  properly  be  done  npon  petition  alone,  without  any  necessity  for  filing  a 
cross  petitioD  ?  Such  neccenty,  if  it  exists,  may  be  di^tensed  with  by  CMtsent.  Lewit 
T.  HiUnum,  xviii.  34. 

4.  ScitnHfic  ividtnce — Praetict  mider  15  fr  16  Vict.  e.  80,  ».  18.  This  section  ex- 
plwncd.    Mildmay  t.  MeAuen,  xiiL  430. 

5.  Dtcrts  for  foreclosure  changed  to  decree  for  lale.  If  a  sale  imder  sect  4S  of 
the  Eqni^  Improvement  Jurisprudence  Act  be  deaired,  it  must  be  asked  at  the  hear- 
ing ;  if  a  decree  at  the  hearing  be  made  for  the  forecloiure,  it  CHinot  anerw&rds,  on 
motion,  be  changed  to  a  decree  for  sale.     Girdletlone  v.  Lawendtr,  xt.  9. 

6.  Evidence  closed — Enlargement  of  Timt — Affidamt*.  A&eft  the  time  for  doeing 
the  evidence  in  a  cause  has  cx^red,  the  court  will  not  extend  the  time  to  enable 
either  party  to  answer  it,  the  special  leave  mentioned  in  the  38th  section  at  the  statute 
IS  and  16  Vict.  c.  86,  b^g  only  to  be  obtmucd  upon  special  application,  and  under 
special  circumstances.  Consistently  with  the  terms  of  the  38th  section  a[  the  statute, 
and  of  the  32d  order  of  August,  1832,  made  thereon,  the  parties  to  a  suit  may  abslmn 
from  GUng  their  afCdavits,  till  the  last  hour  of  Uio  day  fixed  for  closing  the  evidence 
in  the  cause.    TAompson  v.  Partridge,  xxiiL  S27. 

7.  Married  taoman't  life  intereU — Cutting  timber.  Where  a  married  wcman,  having 
a  life  interest  to  her  separate  use  in  real  estate,  with  her  husband  cot  timber,  and  a 
suit  was  instituted  in  one  branch  of  the  court  to  carry  into  effect  the  trruts  of  the 
settlement,  and  in  another  branch  there  was  a  sut  in  which  a  claim  was  made  on  the 
wiKnan's  separate  estate  in  respect  of  tbe  timber  cut,  it  was  held,  that  in  the  first  suit 
the  court  could  not  decide  on  the  right  to  cut  the  timber,  but  the  woman,  on  ^ving 
security  for  tbe  timber,  was  allowed  her  income  during  the  suit  Staceg  v.  Soulheg, 
xxi.257. 

8.  Abstract  of  title.  Where  the  court  orders  a  sale,  and  before  the  property  is  scJd, 
an  offer  is  made  by  private  contract,  the  court  has  a  discretion  under  the  deth  section 
<rf'thest^  15  &  16  Vict  C.  86,  to  dispense  with  the  rule  that  the  .abstract  of  title  riiall 
be  laid  beforo  the  convcyancii^  counsel.     GUtion  v.  Wooilard,  xxxi.  322. 

9.  Absence  of  claimanti.  An  act  for  the  improvement  of  equity  jurisdiction  doea 
not  enable  the  court  to  proceed  in  the  absence  t^  all  claimants  on  one  side,  but  only 
at  the  discrctioD  of  the  court  in  tbe  absence  of  same  of  the  claimanta  on  one  vde. 
SaaUoto  T.  Sinne,  xvii.  270. 

10.  Interrogatories.  Where  a  written  bill  is  filed  under  the  Chancery  Frocednre 
Amendment  Act,  interrogatoriee  may  be  filed  before  the  printed  copy  of  tbe  Ull  is 
fied.     Lamierl  y.  Lomae,  xv.  333.  . 

11.  Admittion  of  boob  of  oeeouaL  Where,  under  a  decree  directing  acconnls  to 
be  taken,  no  order  was  obtained  under  the  Mth  section  cf  stab  IS  &  16  Tick  c.  86, 
Aat  die  books  of  account  sho«dd  be  taken  as  priniA  fade  evidence,  but  tlie  judge's 
chief  deik  so  admitted  them  and  granted  hit  certificate,  the  court  of  appeal,  upon  a 
Ua&m  to  disclwrge  the  certificate,  refused  the  tame,  but  without  costs.  NvAerrg  t. 
A«usn,  xxvii.  401. 
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12.  Orders  to  amend.  Where  a  Tolantary  answer  has  been  put  in  under  the  18th 
section  of  15  &  16  Vict  c.  8*6,  the  plaintiff  cannot  obtain  an  order  to  amend  as  of  course, 
alter  four  weeks  from  the  time  when  under  the  old  practice  the  answer  would  have 
been  deemed  sufficient.    Rogers  y.  Fryer ^  xxiii.  568. 

18.  When  an  order  is  discharged  for  irr^ularity,  it  will  be  discharged  with  costs, 
even  although  a  special  application,  if  made,  would  have  been  granted,    lb. 

14.  Filing  traversing  note.  The  26th  section  of  the  15  &  16  Vict  c.  86,  cannot  be 
read  disjunctively ;  and  therefore  where  a  defendant  has  been  required  to  answer,  and 
has  not  answered,  the  pkuntiff 's  bill,  and  the  time  for  putting  in  such  answer  has 
expired,  the  old  practice  of  filing  a  traverang  note  must  be  adopted.  Heath  v.  LewiSf 
xsiu.  S3. 

15.  Traversing  note.  Where  a  plaintiff  has  filed  a  travennng  note  against  one  de- 
fendant under  the  57th  order  of  May,  1845,  he  may  move  for  a  decree  under  the  15th 
section  of  the  Procedure  Amendment  Act,  15  &  16  Vict  c.  86,  and  the  clerk  of 
records  and  writs  is  to  issue  his  certificate  in  order  to  enable  the  plaintiff  to  enter  the 
cause  for  hearing  with  the  registcar.    Maniere  v.  Leicester,  xxiii.  286. 

16.  Subpasna  ad  testificandum,  A  subpoena  ad  testificandum  issues  ex  debiio  jusHticB 
without  the  order  of  the  court,  and  it  is  not  necessary  to  obtain  such  an  order  befi)re- 
hand,  where  there  is  a  probability  that  the  vivd  voce  evidence  of  a  party  may  be 
required  at  the  hearing  in  the  case,  contemplated  by  the  8 9th  section  of  15  &  16  Yict 
c.  86.    May  v.  Biggenden^  xvii.  225. 

17.  Construction  of  16  S;  17  Vict,  c,  78,  s,  2.  The  words  "  at  their  respective  places 
of  business,"  do  not  relate  to  the  place  where  the  oath  is  to  be  administered,  but  the 
area  within  which  the  solicitors  are  to  be  considered  as  practising.  In  re  Clerk  of 
Records  and  Writs,  xxvii.  399. 

18.  Application  for  the  assistance  in  equity  of  a  common-law  judge  under  the  14  & 
10  Vict  c.  88,  is  to  be  made  through  the  Lord  Chancellor.  Hay  v.  Willoughby,  xv. 
274. 

19.  A  cause  at  issue  under  the  old  practice,  but  under  which  no  evidence  had  been 
taken,  may  be  completed  according  to  the  rules  of  new  practice.  Macintosh  t.  The 
Great  Western  Railway  Co,  xv.  347. 

20.  Cause  ordered  to  stand  over  till  a  day  named,  to  enable  the  plaintiff  to  prove 
that  a  defendant  was  out  of  the  jurisdiction,  which  the  other  defendants  objected  was 
not  sufficiently  proved  by  the  plaintiff's  affidavit    Smith  y.  Edwards,  xiii.  519. 

21.  The  52d  of  15  &  16  Vict  c.  86,  applies  to  the  supplemental  decree,  and  not  to  the 
case  of  a  creditor,  not  a  party  to  the  suit,  appl3ring  on  notice  served  with  leave  upon 
all  parties,  for  an  order  that  Ihe  suit  might  be  revived,  and  the  proceedings  carried  on 
by  the  creditor.  Leave  to  file  a  supplemental  bill  refused  on  this  motion.  Lowes  v. 
Lowes,  xiii.  458. 

22.  Where  a  written  copy  of  a  bill  has  been  duly  stamped  and  filed  under  the  6th 
section  of  the  Chancery  Practice  Amendment  Act,  15  &  16  Yict  c.  86,  the  printed 
copy,  if  brought  into  the  office  within  the  fourteen  days  prescribed  by  that  section,  may 
be  filed  without  having  a  stamp  affixed.    Jones  v.  Batten,  xiii.  520. 

23.  The  indorsement  on  bill  of  complaint  or  claim  may  be  altered  at  the  discretion 
of  the  court,  from  the  form  prescribed  by  the  schedule  to  the  Chancery  Procedure 
Amendment  Act,  15  &  16  Yict  c.  86,  and  such  indorsement  is  not  required  by  the  act 
to  be  printed — semble.    Baines  y.  Ridge,  xv.  887. 

24.  An  order  and  decree  of  revivor  and  supplement  by  a  plaintiff  against  a  co< 
plaintiff  in  ^uit  commenced  by  claim,  is  not  within  the  Chancery  Procedure  Amend- 
ment Act,  15  &  16  Vict  c.  86,  s.  52.  A  printed  special  claim  of  revivor  and  supplemoit 
must  be  filed.     Yate  v.  Lighthead,  xv.  821. 

25.  An  order  and  decree  of  revivor  and  supplement  in  a  suit,  instituted  by  claimi  tf 
wkhin  the  15  &  16  Vict  c.  86,  s.  52.    Martin  v.  Hadlow,  xv.  819. 

26.  The  burth  of  one  of  a  dass,  entitled  as  sach,  after  the  institation  of  a  foit,  b 
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within  the  52d  section  of  the  Chancery  Improyemcnt  Act,  and  justifies  an  order  for 
the  usual  supplemental  decree.    FuUerton  y.  Martin^  xix.  121. 

27.  Sembte,  that  the  court  will  not,  under  the  15  &  16  Vict  c.  86,  determine  a  mero 
question  of  law  unnecessary  to  be  decided  previously  to  the  question  of  equity,  for  the 
mere  purpose  of  making  a  declaratory  decree.  The  Trtutees  of  the  Birkenhead  Docks 
Y.  The  Birkenhead  Dock  Co.  xxiii.  S89. 

28.  Where  further  evidence  is  necessary  after  a  decree,  a  special  order  of  the  court 
is  not  necessary  for  the  oral  examination  of  witnesses  before  the  examiner.  Sects.  40 
and  41  of  the  stat  15  &  16  Vict  c.  86.    Anonipnous,  xxiiL  181. 

29.  An  application  for  the  albndance  of  a  common-law  judge  to  hear  a  case  under 
the  14  &  15  Vict  c.  83,  must  be  made  by  the  Lord  Chancellor.  Deerhurst  v.  Jones, 
xiii.  455. 

80.  In  a  "special  case"  under  the  18  &  14  Vict  c.  85,  various  questions  were  pro- 
pounded for  the  opinion  of  the  court ;  but  the  Lord  Chancellor  refused  to  decide  any, 
except  the  great  question  in  the  case.    Barrington  y.  Liddellf  xviL  188. 

81.  Applications  under  the  10  &  11  Vict  c  96,  and  the  12  &  18  Yict  c.  74,  must  be 
by  petition,  and  not  by  motion.    Harrison  v.  Masselin,  viii.  64. 

82.  In  directing  accounts  to  be  taken  under  the  Masters  in  Chancery  Abolition  Act, 
the  accounts  are  to  be  directed  to  be  taken  in  a  general  form.    In  re  Catling ^  xv.  818. 

33.  Under  the  Masters  in  Chancery  Abolition  Act,  the  court  cannot  act  on  the  opin- 
ion of  the  •conveyancing  counsel,  in  the  case  of  an  exchange.  Thomhill  y.  ThomhiUy 
xviL  224. 

84.  Under  the  new  practice,  applications  for  the  production  of  documents  should 
miginate  at  chambers.     Thornton  v.  Tenlow,  xiii.  455. 

35.  Under  the  act,  applications  to  pay  money  into  court  may  be  also  made  at  cham- 
bers.   Davenport  v.  Davenport^  xiiL  455. 

86.  A  private  estate  act  enacted  that,  from  time  to  time  certain  matters  relating  to 
the  management  of  the  estate  should  be  inquired  into  before  a  Master  in  chancery,  and 
an  inquiry  was  directed  before  the  chief  clerk  in  chambers.  Thomhill  v.  Thomhill, 
zxi.  455. 

37.  The  court  will,  in  a  proper  case,  adjourn  the  proceedings  to  chambers  for  a 
limited  time,  to  examine  the  evidence  and  Master's  report,  with  the  assistance  of  the 
chief  clerk,  but  not  for  the  case  to  be  gone  into  before  the  chief  clerk  as  a  judge. 
Saunders  v.  Walter ^  xiii.  469. 

88.  When  a  petitioner  prays  for  investment  in  lands,  the  court  on  being  satisfied 
that  the  investment  is  eligible,  will  order  the  petition  to  stand  over  for  an  opinion  on 
the  title,  and  on  the  return  of  suCh  opinion  to  the  court  an  order  will  be  made  on  the 
petition.    In  re  Caddick,  xv.  319. 

39.  Persons  appointed  under  the  "  Oaths  in  Chancery  Act,  16  &  17  Yict  c.  78,  may 
administer  oaths  and  take  declarations  at  other  places  than  their  respective  places  of 
business  within  ten  miles  of  Lincoln's  Inn  HalL"  In  re  "  The  OaOis  in  Chancery 
Acty"  xxiiL  560. 

XXVn.  Under  Winding^p  Acts. 

1.  Masters  discretion — Official  manager.  The  court  will  not  interfere  with  the 
Master's  discretion  in  the  appointment  of  the  official  manager,  unless  the  party  be 
shown  to  be  unfit    In  re  The  Merchant  Trader^ ^  {fc.  Co.  vii.  247. 

2.  Official  manager  substituted  in  suiL  A  decree  was  made  declaring  that  a  com- 
pany were  bound  to  indemnify  the  retired  directors,  and  a  reference  made  to  the 
Master.  An  order  being  made  to  wind  up  the  concern,  the  official  manager  was  sub- 
8tf  tnted  in  the  suit,  and  an  order  for  indemnity  and  payment  was  made  on  him,  and-tbe 
Master  was  directed  to  make  proper  calls  on  the  contributories  for  that  pnipote. 
QUadow  V.  The  Hull  Glass  Co.  xv.  143. 
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8.  Order  going  beyond  fioHce  of  motion.  Under  the  'Winding-up  Acts,  the  circmn- 
stanco  that  an  order  goes  beyond  the  notice  of  motion  on  which  it  is  made,  how- 
ever inmiaterial  to  others,  is  not  so  to  parties  who,  being  interested  and  serred  with 
notice,  do  not  appear ;  for  they  have  the  right  to  assume  that  nothing  beyond  what  is 
contained  in  the  notice  will  be  asked  on  the  order.  In  re  The  Winding^p  Acts  ;  ex 
parte  Carew^  xxvii.  95 ;  ex  parte  Underwood^  zxyiL  891. 

4.  Enlarging  time  for  giving  notice  of  appeal.    The  8Sd  section  of  the  statute  12 
&  13  Vict  c.  108,  (the  Joint-stock  Company's  Winding-up  Amendment  Act,)  is  impera 
tive ;  and  therefore  the  court  has  no  authority  to  enlaige  the  time  for  giving  notice  of 
appeal,  after  the  three  weeks  from  the  making  of  thflftrder  complained  of  has  elapsed. 
Ex  parte  Greeny  xxzL  8(M. 

5.  In  proceedings  by  the  official  manager  of  a  joint-stock  company,  his  name  and 
address,  as  well  as  style,  should  be  given.    Ex  parte  Heritage^  zxiii.  852. 

6.  The  advertisement  of  the  order  of  reference  as  to  winding  up  a  company,  may 
be  dispensed  with.    In  re  The  Worcester  Com  Exchange,  viL  227. 

7.  The  Winding-up  Acts  do  not  limit  the  time  within  which  notice  must  be  given  of 
motion  for  a  second  rehearing  by  the  great  seaL  In  re  The  Direct  Exeter ^  ffc.  RaUway 
Co.  iv.  149. 

8.  The  order  of  reference,  whether  it  is  expedient  to  wind  up  a  company,  may  be 
dispensed  with.    In  re  The  Worcester  Com  Exchange,  viL  227. 

XX Vm.  AUachmentfor  Want  of  Answer^  ^c. 

1.  To  enforce  payment  of  money.  Where  a  party  who  was  ordered,  m  Ireland,  by 
the  commissioners  tmder  the  Incumbered  Estates  Act,  to  pay  a  certain  amount  of 
money,  and  in  default  thereof  to  be  committed,  disobeyed  and  removed  into  England, 
on  application  to  the  court  of  chancery  in  En^and  the  order  was  enrolled  in  England, 
and  that  court  made,  at  once,  an  unconditional  order  for  an  attachment.  In  reKeogVe 
Estate,  xxviL  200. 

2.  Award,  non-payment  of  An  agreement  of  reference  having  been  made  a  rule 
of  court,  the  rule  being  intituled,  ^  In  the  matter  of  the  arbitration  between  A  and  B ; 
A  V.  B^  and  522. 18«.  and  taxed  costs  of  the  action  of  il  v.  JB,  the  amounts  awarded 
to  A,  having  been  duly  demanded  of  B,  the  court  granted  an  attachment  against  him  for 
non-payment  of  those  two  sums.    In  re  Pike  v.  Neuiman,  xxvi.  296. 

8.  A  rule  absolute' will  be  granted  for  an  attachment  without  a  direct  affidavit  of 
personal  service  of  the  rule  nisi,  if  the  affidavits  disclose  circumstances  to  satisfy  the 
court  that  the  rule  nisi  has  reached  the  hands  of  the  party,  though  they  show  that  he 
is  keeping  out  of  the  way  to  avoid  service.    In  re  Morris,  xxiL  150. 

4.  An  attachment  for  want  of  an  answer,  returnable  immediately,  agunst  a  defendant 
resident  out  of  the  jurisdiction,  is  irregular.    ZuLueta  v.  Vinent,  xL  72. 

5.  An  attachment  for  want  of  answer  will  issue  against  a  married  woman  who^  having 
appeared  separately,  and  obtained  an  order  to  answer  separately,  neverthelew  allows 
the  time  for  answering  to  expire.     Thicknesse  v.  Acton,  viii.  47. 

XXTX.  Sehearing  in  Chancery. 

1.  Decree  for  foreclosure  against  vtfant  defendants.  Where  a  decree  for  fere- 
closure  has  been  made  against  the  defendants,  subsequently  discovered  to  be  infimti, 
the  court  will  not  rehear  the  cause,  nor  expedite  the  foreclosure  of  their  equity  of 
redemption,  but  a  supplemental  claim  most  be  filed,  or  another  suit  instituted*  iS^aiwii 
V.  Nicholson,  xix.  436. 

t.  As  to  validity  of  wHir—Lttpse  of  time.  A  petition  for  a  rehearing  aa  to  Ite 
validity  of  a  will,  afler  an  acquiescence  in  the  probate  of  the  same  for  the  space  ef 
twenty  years,  was  ordered  to  be  taken  off  the  file,  where  it  had  been  plaoed  hj  tiie 
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order  Of  k  judge,  it  being  tli«  opinioD  of  the  cooit  that  there  onght  to  be  no  rehearing 
Turner  t.  Tvmer,  v.  167, 

8.  Time.  The  time  within  which  *■  decree  or  order  of  chancerf  may  be  varied  on 
rehearing  has  never  been  defined.  The  practice  has  been  to  allow  a  partj  to  take  hii 
chance  of  auocen  under  a  decree  before  the  Macter,  and,  if  imnicce^tal,  to  obtun  a 
rehearing  of  the  decree.  A  decree  wai  allowed  to  be  reheard  twelve  and  a  half  jears 
sfter  it  had  been  pronounced,  «nd  notwithotauding  it  had  been  acted  upon  during  that 
period  by  aales,  be.     Morgan  t.  Mprgan,  tu.  21  B, 

4.  A  petiliou,  presented  in  1S91,  to  rehear  a  cause  disposed  of  m  1B34,  was  dismissed 
with  costs.     Townlig  v.  BtdieeU,  zv.  92. 

&.  Where  a  court  is  asked  to  make  an  order  which  aroonnti,  in  fkct,  to  the  wiation 
of  an  order  made  by  a  former  Ticft-Chancellor,  it  innst  be  b^  waj  o£  rehearing.  The 
Attomtf-General  v.  Crojl,  viL  292. 

6.  A  decree  was  made  establishing  a  will  against  a  married  woman  as  die  heirea»«t> 
law  of  the  testator;  she  and  her  husband  were  defendants  to  the  iiut,  and  appeared 
hj  counsel,  and  consented.  Upon  a  motion,  by  her  next  friend,  she  was  allowed  to 
preeent  a  petition  of  rehearing.     Turnsr  t.  Turner,  iL  99. 

7.  Leave  to  move  for  a  second  rehearing  hf  the  Lord  Chancellor  may  be  applied  Gjr 
ecjKirtc,  and  without  notice.    Ex  parlt  Betly,  ir.  IM. 

8.  The  Winding-up  Acts  do  not  limit  the  time  within  which  notice  must  be  given  of 
motion  for  a  second  rehearing  hy  the  Lord  Chancellor.    lb. 

9.  When  an  order  of  reversal  upon  appeal  rested  in  minutes,  and  the  counsel  for 
the  respondents  stated  that  material  condderations  had  not  been  brought  before  the 
court,  the  court  ocu^ed  to  a  motion  for  rehearing,  although  twentf-one  days  had 
etapeed.  Qwcre,  whether  such  rehearing  was  a  nutter  of  right  Ex  parte  Turner, 
zxi.  649. 

10.  Tlie  fact  that  judges  of  the  court  of  chancery  differ  on  a  question,  is  no  ground 
for  a  rehearing  before  the  fuU  court    Blann  t.  Bell,  xr,  448. 

1 1.  Bill  by  a  lady,  who  was  tenant  for  Ufc  of  a  trust  fund  settled  on  marriage  upon 
herself  and  her  children,  against  trustees,  to  moke  them  liable  for  a  breach  of  trust, 
asKciated  with  her  u  co-plaintiffs  her  children.  There  was  no  evidence  in  the  cause 
that  these  co-plaintiffs  were  her  children,  but  the  answer  did  not  deny  it,  or  raise  the 
issue.  Held,  that  it  was  too  late,  at  the  rehearing,  to  raise  the  objection ;  and  that  even 
if  it  had  been  open,  an  affidavit  would  have  been  received  to  repel  it  Fooler  v. 
Xt!rnai,yv.  270. 

XXX.  Diimisatd  of  Bitt. 

I.  Parting  with  interul  to  co-defendants  and  dieelaiming.  In  a  case  in  which, 
after  the  bill  was  filed,  two  of  the  defendants,  having  parted  with  their  interest  in  the 
Holiject-matter  of  the  suit  to  two  co-defendanis,  without  acquainting  the  plwntiffs 
therewith,  Joined  in  an  answer  disclaiming  and  claiming  to  be  dismissed  with  costs,  and 
the  plaintiffs  thf^n  amended  their  Inll,  mnitdng  the  names  of  the  two  disclaiming 
defendants,  and  afterwards  served  them  with  a  notice  of  motion  to  dismiss  the  bill 
without  costs,  an  order  was  mode  pursuant  to  the  notice  of  motion.  Hatckiiu  v. 
Gardiner,  xvii.  S4. 

3.  For  mant  of  prosecMion.  A  tnll  was  filed  in  March,  184B,  and  the  answer  filed  on 
the  following  20tfa  July,  in  which  it  was  stated  that  the  defendant  hod  become  bank- 
nipt  in  April,  1846,  and  received  her  certificate  on  the  7th  July  fallowing.  The  btll 
VM  amended  in  September,  1S46,  and  the  answer  filed  on  the  7th  November.  No 
pncoedingi  had  unce  been  taken.  On  motion  to  dismiss  for  want  of  prosecution, 
'wMi  costa,  the  court  granted  the  appUcatioD,  but  irithont  costi.  KembaU  i.  WaMmdi, 
XKM.9T. 
■  %,  Pot  ■■  Instance  af^cdilcirCDmBtaiiceiwbiiBh  take  the  cue  out  of  thegmend 
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rule  on  a  motioii  to  dismiss  for  want  of  prosecution,  see  Pinfold  r.  Pinfold,  xr. 
10. 

4.  Death  of  defendant.  After  a  report  in  £blyot  of  the  title  in  a  specific  performance 
suit,  the  defendant  died.  Upon  a  motion  by  his  executors  and  devisees  in  trust,  the 
court  ordered  that  if  the  plaintiff  did  not  leTive  within  six  weeks,  the  bill  should 
stand  dismissed.    Norton  y.  WhitCf  xix.  208. 

5.  Decision  ovemUed,  If  a  decision,  on  the  authority  of  which  a  suit  has  been 
commenced,  be  overruled,  the  plaintiff  must  nevertheless  proceed,  or  have  his  bill 
dismissed  on  the  usual  terms.  The  Lancashire  and  Yorkshire  RaUway  Co,  v.  Evans, 
xi.  312. 

6.  Though  exceptions  for  impertinence  had  been  filed  after  the  answer  had  become 
sufficient,  the  defendant  had  a  right  to  move  to  dismiss.    Stuart  v.  IJoyd,  i.  100. 

7.  Plaintiff  having  delayed  proceedings,  bill  dismissed  for  want  of  prosecution. 
Drioli  V.  Sedgwick,  iii.  77. 

8.  Vacations  are  not  excepted  in  the  computation  of  the  three  months  within 
which,  under  the  29th  order  of  August,  1842,  a  plaintiff  must  set  down  the  cause  fixr 
hearing  or  move  for  a  decree ;  but  the  court  has  a  discretion  to  dismiss  the  biU  or 
give  the  plaintiff  further  time.    Bottomley  v.  Squire,  xxxi.  839. 

9.  In  the  case  of  a  bill  against  several  defendants,  one  only  of  whom  had  appeared, 
and  which  one  was  not  required  to  answer,  the  court  permitted  that  defendant  to 
move  to  dismiss  at  the  end  of  three  months,  although  Easter  vacation  was  included  in 
the  computation  of  that  period,  but  gave  the  plaintiff  further  time.    lb, 

10.  Where  a  plaintiff  has  failed  at  the  hearing  to  prove  his  title  to  a  decree  for  a 
specific  performance  on  a  point  not  raised  by  the  pleadings,  the^urt  dismisses  the 
'bill,  without  prejudice  to  any  other  bill  that  the  plaintiff  may  be  advised  to  file.  Clay 
V.  Rufford,  xix.  360. 

11.  The  dismissal  of  a  bill  does  not  prejudice  the  right  to  file  another  for  the  same 
purpose  under  a  different  state  of  circumstances.  The  Mayor,  {fc,  of  Liverpool  v. 
The  Ckorley  Water-Works  Co,  xxi.  620. 

12.  A  pauper  plaintiff  cannot  dismiss  his  bill  ex  parte  without  costs.  Parkinson  y. 
Uanhury,  xxi.  445. 

XXXL  Sending  Case  to  Court  of  Laiw, 

1.  A  question  of  general  law,  arising  out  of  circumstances  which  are  likely  to  occur 
ii^  other  cases,  and  the  decision  of  which  might  affect  the  rights  of  other  persons,  is  a 
case  in  which  this  court  may  properly  seek  the  opinion  of  a  court  of  law.  The  3/aii- 
chester  Railway  Co,  v.  The  Great  Northern  Railway  Co,  xii.  216.  See  also  Falkner  t. 
Grace,  xii.  213 ;  Malcolm  v.  Scott,  i,  72. 

2.  The  61st  section  of  the  Chancery  Procedure  Amendment  Act,  15  &  16  Vict  c 
86,  which  came  into  operation  on  the  1st  November,  1852,  and  deprives  the  court  of 
chancery  of  the  power  of  sending  cases  for  the  opinion  of  courts  of  law,  has  not  a 
retrospective  effect  so  as  to  prevent  the  alignment  in  a  court  of  law  of  a  case  sent 
from  chancery  before  that  day.    Hobson  v.  Neale,  xvi.  509. 

yyxIT.  Miscellaneous  Cases  at  Common  Law, 

1,  Rule  for  new  trial — Striking  out  one  defendant,  A  verdict  having  been  found 
for  both  defendants,  a  rule  for  a  new  trial  was  moved  for  on  the  ground  of  misdireo- 
tion ;  but  it  being  admitted  that  there  was  no  evidence  against  one  of  the  defendants, 
the  court,  in  granting  the  rule  nisi,  imposed  as  a  term  that  his  name  should  be  struck 
out  of  the  declaration,  and  the  plaintiff  should  pay  his  costs.  De  Bemardy  t.  Har- 
ding, XX.  545. 

2.  Fines,    The  court  will  not  direct  the  officer  of  the  court  to  complete  a  fioei 
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unless  the  state  of  the  property  and  the  consent  of  parties  be  shown.    In  re  Scales^ 
zziL  438. 

8.  No  appearance  for  plaintiff  in  error.  In  a  writ  of  error  where  no  one  appeared 
for  the  pUintifi*  in  error,  the  counsel  for  the  defendant  in  error  was  required  to  state 
the  nature  of  the  case,  and  the  judgment  of  the  court  below  was  then  affirmed  with 
costs.    Jones  v.  Cannock^  zviii.  81. 

4.  Application  for  ov^er  to  parly  to  perform  award.  An  application  for  an  order 
directing  a  party  to  comply  with  the  terms  of  an  award  may  be  made  even  before  the 
time  for  moving  that  the  award  be  set  aside,  is  expired.  The  court  of  conmM>n  pleas 
will  follow  the  established  practice  of  granting  rules  to  pay  pursuant  to  the  award,  in 
cases  in  which  the  court  would  grant  an  attachment,  notwithstanding  the  doubt  ex- 
pressed in  Creswick  v.  Harrison^  i.  384.    Hare  t.  Fleatfy  vi.  433. 

5.  Procedendo — Judge  at  chambers,  A  judge  at  chambers  has  jurisdiction  to  make 
an  order  for  the  issuing  of  a  writ  a£ procedendo  to  send  back  proceedings  removed  by 
certiorari  from  an  inferior  court,  and  it  is  a  matter  for  the  discretion  of  the  judge 
whether  or  not  a  summons  to  show  cause  should  not  in  the  first  instance  be  granted* 
Regina  v.  Scaife,  xiv.  147. 

6.  Wife  of  plaintiff  managing  catisefor  him.  The  wife  of  a  plaintiff  cannot  clum 
to  manage  the  cause  for  him  at  nisi  prius,  he  being  absent  and  in  custody.  And 
where  the  judge  refused,  in  such  a  case,  to  hear  the  wife  as  advocate,  and  the  hus- 
band not  appearing  in  person  or  by  attorney,  a  nonsuit  was  directed,  the  court  refused 
to  set  the  nonsuit  aside.  But,  per  Lord  Campbell,  C.  J.,  in  an  application  directly 
concerning  liberty,  as  a  motion  for  a  habeas  corpus^  the  wife  may  be  heard  on  behalf  of 
her  husband.     Cobbett  v.  Hudson^  x.  818. 

7.  Plea  traversing  allegation  in  declaration — Demurrer  to  plea.  It  is  not  a  general 
role  of  practice  that  where  the  plea  traverses  an  allegation  in  the  declaration,  and  the 
plaintiff  demurs  to  the  ^ea,  he  will  be  put  to  his  election  whether  the  demuiTcr  shall 
be  set  aside  as  frivolous  or  the  allegation  be  struck  out,  though  this  will  be  done  if  the 
plaintiff's  pleading  appear  to  be  so  framed  as  to  entrap  or  unfairly  perplex  the  de- 
fendant    So  held,  before  stat  15  &  16  Vict  c.  76.     Tallis  v.  Tallis,  xviii.  154. 

8.  Arrest — Affidavits,  Where  a  plaintiff  has  arrested  the  defendant  on  an  capias 
obtained  on  an  afHdavit  that  he  has  sustained  damages  from  the  defendant  to  the 
amount  of  20/.,  and  that  he  has  probable  cause  for  believing  that  the  defendant  is 
about  to  quit  England,  the  court  will  not  allow  the  defendant,  on  hb  application  to  be 
dischai^ged  from  custody,  to  read  affidavits  denying  the  existence  of  a  cause  of  action, 
as  that  is  a  matter  to  be  tried  by  the  jury.     Copdand  v.  ChUd,  xviii.  375. 

9.  Removed  of  action  to  superior  court — Wife  a  witness.  An  application  by  a  de- 
fendant to  remove  a  cause  from  a  county  court  was  resisted,  on  the  ground  that  the 
plaintiff's  principal  witness  being  his  wifb,  he  would  be  deprived  of  her  testimony  if 
the  cause  were  removed  into  a  superior  court  The  court  granted  the  application,  on 
the  defendant's  consenting  th^  the  wife  should  be  exanuned  as  a  witness.  Hodges  t. 
Lawrence,  xvL  600. 

10.  Change  of  attorney's  name.  On  the  application  of  an  attorney  the  court  directed 
that  the  Master  enter  on  the  roll  opposite  the  attorney's  name  a  change  in  the  name, 
the  attorney  giving  an  affidavit  that  the  change  was  from  no  improper  motive.  In  re 
Deardtn,  il  855. 

11.  Rule  to  reverse  outlawry,  A  rule  to  reverse  an  outlawry  for  error  in  fact 
where  the  defendant  in  error  has  not  pleaded  to  the  assignment  of  error  within  the 
time  allowed,  is  a  rule  to  show  cause  only,  but  on  its  being  made  absolute  no  terms  will 
be  imposed.    Howard  v.  Kershaw,  iv.  465. 

12.  The  court  will,  on  motion,  reverse  an  outlawry  on  mesne  process  for  error  in 
fact,  on  payment  of  costs  and  entering  a  common  appearance,  if  the  case  is  one  in 
which  the  defendant  could  not  have  been  held  to  bail  under  the  1  &  2  Vict  c.  110. 
Boddington  v.  De  Melfont,  xx.  342. 

46* 
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13.  Where  two  issues  are  joined  in  an  action,  ihe  nse  ci  the  word  **  issue/'  instead 
of  "  issues/'  is  not  such  an  irregularity  as  will  set  aside  the  writ  of  trial,  or  arrest  judg- 
ment    Watson  V.  Humphries,  xii.  455. 

14.  Writ  of  summons  specially  indorsed — Execution,  A  plaintiff  issued  a  writ  of 
summons  specially  indorsed,  which  was  served  on  the  11th  of  February.  The  18th 
was  the  last  day  for  appearance  by  the  defendant,  and  in  default  of  appearance  judg- 
ment was  signed.  Held,  that  execution  might  issue  on  the  27th  (^  February,  although 
the  26th  was  a  Sunday,  the  174th  rule  of  the  Rules  of  Hilary  .term,  1853,  not  being 
applicable  to  such  a  case.    Rowherry  v.  Morgan,  zxv.  488. 

15.  Setting  aside  order.  The  plaintiff's  attorney  took  out  a  summons  to  attend 
chambers  at  half-past  three.  He  attended  with  counsel  at  the  time  specified  and 
for  half  an  hour,  in  the  last  five  minutes  ci  which  attendance  (the  defendant  not 
appearing)  tfie  pkdntiff's  counsel,  knowing  that  the  defendant  intended  to  appear  and 
oppose  his  motion,  applied  for  and  obtained  an  order  from  the  judge,  and  went  away. 
T^thin  a  few  minutes  afler  four,  the  defendant's  attorney  came  with  his  counsel  to 
oppose  the  sununons.  The  court  set  aside  the  order,  and  heard  the  case  on  the 
merits.    Moyse  ▼.  Dingle,  xxviii.  191. 

16.  Amendment  of  special  case.  The  court  will  not  allow  a  special  case  to  be 
amended  by  raising  a  point  which  the  parties  have  not  raised  for  their  consideration. 
HiUs  V.  Hunt,  xxviii.  381. 

17.  Order  for  leave  to  plead  several  matters,  abandonment  of  It  is  competent  to  a 
party  who  has  obtained  an  order  for  leave  to  plead  several  matters,  to  abandon  it 
before  service ;  and  it  is  also  competent  to  him  to  abandon  the  summons,  pending  an 
adjournment  indorsed  thereon,  without  notice  of  abandonment ;  and  even  although 
the  indorsement  adds  that  ^*  the  defendant  is  to  take  such  notice  of  trial  as  the  plaintiff 
may  be  able  to  give,"  and  the  adjournment  is  to  a  day  on  which  it  will  be  too  late  for 
regular  notice  to  be  given,  yet  he  may  deliver  a  plea  for  which  an  order  is  not  neces- 
sary on  the  adjournment  day,  without  being  bound  by  the  condition  expressed  in  the 
indorsement  In  such  a  case,  or  in  any  case  in  which  an  order  obtained  by  one  party 
has  any  term  or  condition  in  favor  of  the  other,  the  latter  should,  if  he  desire  to 
secure  the  advantage  of  that  condition,  apply  for  leave  to  draw  up  the  order,  or 
obtain  a  new  substantive  order.    HoU  v.  Forshall,  xxx.  494. 

18.  Reversal  of  judgment,  A  verdict  was  found  for  the  plaintiff  in  error,  on  error 
in  fact  coram  nobis,  that  he^  being  an  infant,  had  appeared  in  this  suit  by  attorney. 
With  a  view  to  obtain  reversal  of  the  judgment,  llie  plaintiff  moved  to  have  the 
cause  put  down  in  the  paper  for  ailment  Held,  that  this  was  a  proper  course 
according  to  practice.    Jackson  v.  Marshall,  xxx.  174. 

19.  Carrying  in  roll.  If  an  action  has  been  commenced  against  good  faith,  and 
the  defendant  pleads  judgment  recovered  against  a  co-contractor,  the  court  will  comp^ 
the  plaintiff,  liter  he  has  signed  judgment  in  the  former  action,  to  carry  in  the  roil, 
in  order  that  the  record  may  be  completed,  and  the  dc^dant  be  provided  with  evi- 
dence in  support  of  his  plea.     Chubb  v.  Burrell,  xxx.  392. 

20.  Demurrer  books.  Where  the  plaintiff  has,  upon  the  defendant's  default,  in  due 
time  delivered  the  demurrer  books  for  him  to  the  two  junior  judges,  the  defendant 
cannot  bo  heard,  but  the  pliuntiff  will  have  judgment,  unless  the  defendant  appears 
and  pays  for  the  books  so  delivered  for  him.  In  the  court  of  common  pleas  a 
previous  notice  of  the  plaintiff's  intention  to  take  ihe  objection,  is  not  required. 
Dorsett  v.  Aspdin,  xx.  288. 

21.  Rule  nisi  to  pay  money.  According  to  the  practice  of  the  court  of  queen's 
bench  a  rule  nisi  to  pay  money  pursuant  to  an  award,  may  be  issued  to  show  cause  al 
dhambers.    lb, 

22.  Applications  to  review  the  decision  of  a  judge  at  chambers  should  be  made  in 
the  course  of  the  next  term  after  the  decision  has  been  made.  Meredith  r,  OittenSf 
zi.  395. 
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23.  Rule  nisi  returnable  at  chambers.  On  the  last  day  of  term,  the  court  will  make 
a  rule  nisi  conceming  a  matter  of  a  pressing  nature  returnable  at  chambers ;  but  if 
is  not  the  practice  to  enlarge  rules  to  be  returnable  at  chambers,  without  the  consent 
of  the  parties.     Casse  v.  Wight^  xxv.  340. 

24.  Nonsuit,  A  nonsuit  was  entered  in  a  suit  in  which,  if  the  plaintiff's  counsel 
had  insisted  on  the  case  going  to  the  jury,  the  judge  ought  as  a  matter  of  law  to  have 
directed  a  verdict  for*  the  defendant.  The  counsel  did  not  so  insist,  but  afterwards 
moved  to  set  aside  the  nonsuit  Held,  that  the  court  would  not  disturb  the  nonsuit. 
Hughes  v.  The  Great  Western  RaUway  Co,  xxv.  347. 

25.  Where  a  verdict  is  for  a  sum  between  20/.  and  50/.,  an  attorney  is  not  deprived, 
by  the  15  &  16  Vict  c.  77,  of  hb  privilege  of  suing  in  the  superior  courts  Borro^ 
daile  v.  Nelson^  xxv.  360. 

26.  If  ^n  action  be  brought  on  a  solicitor's  bill  of  costs  for  business  done  in  the 
court  of  chancery,  and  the  defendant  has  liberty  under  a  judge's  order  to  have  the 
bill  taxed,  which  is  done  by  an  officer  of  the  court  of  chiuicery,  this  court  will  not 
review  the  taxation.    lb, 

27.  The  court  refused  to  rescind  part  of  a  judge's  order,  right  when  it  was  made, 
alUiough  the  death  of  the  judge  who  tried  the  cause  had  put  the  plaintiff  in  a  dif- 
ferent position.    lb, 

28.  Afler  issue  joined  on  error  in  law,  either  party  may  set  down  the  case  for 
argument  four  days  before  the  day  of  hearing.  The  Southeastern  RaUway  Co,  v. 
The  Southwestern  RaUway  Co,  xvi.  525. 

29.  As  to  signature  of  counsel  to  special  cases  and  setting  down  of  special  cases  for 
hearing,  see  Craig  ex  parte f  iii.  85 ;  Hills  v.  Treacher,  iii.  75. 

30.  Short-hand  writer's  notes  of  a  trial  not  allowed  to  be  read.  Stocks  v.  The 
Mayor,  Sfc,  of  Halifax,  v,  491. 

81.  The  court  will  act  upon  the  notes  of  counsel,  if  they  agree,  although  no  entry 
or  corresponding  minute  appears  in  the  registrar's  book.    Anderton  v.  Yates,  vi.  45. 

32.  The  presiding  judge  at  Nisi  Prius  has  the  entire  conduct  of  the  cause  list,  and 
may  appoint  any  cause  therein  to  be  taken  at  his  discretion.  Dunn  v.  Coutts,  xvi. 
137. 

33.  The  ^gnature  of  an  attorney  shall  not  be  required  to  any  pleading,  and  hence 
the  signature  of  a  party  himself  may  be  sufficient.  Udney  v.  The  East  India  Co, 
xxiv.  227. 

34.  A  rule  nisi  to  strike  an  attorney  off  the  roll,  afler  he  has  been  struck  off  the 
rolls  of  the  other  courts,  must  be  served  personally.    In  re  —  xxiv.  399. 

35.  An  illegal  entry  and  seizure  of  goods  on  a  Sunday  does  not  render  a  subsequent 
entry  and  seizure  of  the  same  goods,  on  the  same  writ,  illegal.  Percival  v.  Stamp, 
xxiv.  899. 

86.  Motion  for  appointing  guardian  ad  litem  to  infants  without  a  commission,  and 
without  their  appearance  in  court,  refused.     Carwardine  v.  Wishlade,  x.  316. 

37.  WrU  of  error— Delivery  of  paper  books.  On  the  24th  May,  the  28th  of  the 
same  month  was  appointed  for  hearing  the  argument  upon  a  writ  of  error,  so 
that  it  was  impossible  for  the  defendant  in  error  to  deliver  the  paper  books  four  clear 
days  before  the  day  of  hearing,  in  pursuance  of  rule  68  of  Reg.  €ren.,  H.  T.,  1853. 
Hetd,  that  the  plaintiff  in  error,  having  delivered  the  paper  books  on  behalf  of  the 
defendant,  could  not  object  to  the  defendant  in  error  being  heard  until  he  had 
paid  for  them.    Kernot  v.  Pittis,  xx.  67. 

38.  Affidavit  for  discharge  of  poor  debtor — Service  of  notice.  An  affidavit  for  the 
discharge  of  a  prisoner  who  had  been  taken  in  execution  upon  a  judgment  for  less 
than  20/.,  and  had  lain  more  than  twelve  months  in  prison  upon  it,  need  not  state  the 
cause  of  action  for  which  the  judgment  was  obtained.  NoUce  of  the  application 
having  been  served  upon  the  pltuntiff 's  wife  at  his  re«dence,  the  rule  may  be  absolute 
in  the  first  instance.    Passingham  v.  Witherden,  xxviii.  163. 
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89.  Bill  o/excepHoM,  A  bill  of  ezceptioni  should  state  what  directions  the  judge 
gave  on  the  particular  issue  raised,  as  it  is  misdirectioii,  not  non-^recUon,  which  is 
the  proper  subject  of  a  bill  of  exceptions*    Per  the  judgeSi    Anderson  v.  Fitzgeraldf 

XXIV.  1. 

40.  Scire  facias — Recognizance — Fiai  of  attmney'generaL  Writs  of  execution 
having  been  sued  out  without  effect  on  a  judgment  agunst  the  publisher  of  a  new»» 
paper  for  libel^  the  court  ^allowed  a  sctr^  facias  to  issue  on  the  recognizance  of  the 
sureties  taken  under  the  60  €reo.  IIL  c.  9,  and  1  Will.  IV.  c.  78,  the  attomej-^neral'a 
fiat  having  been  first  obtained.    Ex  parte  Brunsuddc  and  Luneburgh^  vL  579. 

41.  Rule  for  special  Jury^  Where,  after  notice  of  trial,  the  defendant  had  obtained 
a  rule  lor  a  special  jury  for  the  purpose  of  delay,  and  had  nominated  but  not  reduced 
the  special  jury,  the  court  refused  a  rule  nisi  to  discharge  the  rule  for  a  special  jury. 
White  V.  The  Eastern  Union  Railway  Co.  ix.  481. 

42.  Irregularity  cured  by  consent — Commissary  court  of  Surrey.  In  a  suit  instituted 
in  the  commissary  court  of  Surrey,  the  witnesses  were  produced,  sworn,  examined, 
and  repeated  in  London,  all  parties  consenting  to  time  and  place;  the  case  waa 
determined  upon  the  evidence  of  these  witnesses.  Heldf  on  appeal,  that  the  course 
taken  was  an  irregularity,  and  not  a  nullity,  and  therefore  cnied  by  consent.  Parkes 
v.  ParkeSf  xxv.  610. 

48.  Time  of  taking  objection.  An  oljectiott  on  the  ground  of  irregularity,  must 
be  taken  when  the  fiMsts  are  first  learned,  and  not  when  their  irregularity  is  di^ 
covered.    lb. 

XXXin.  MisceUaneous  Cases  in  Equity. 

1.  Replication — Subsequent  answers — Chancery  Procedure  Amendment  Act — Evi' 
dence^  oral  and  by  affidavit.  Some  of  the  defendants  having  put  in  their  answers  after 
replication,  leave  was  given  to  file  a  further  replication  as  to  tiie  subsequent  defend- 
ants, and  the  time  for  taking  evidence  was  enlarged  so  as  to  include  all  the  defendants. 
The  plaintiff,  having  elected  to  take  evidence  orally,  moved  for  leave  to  read  affidavits 
already  filed  and  to  be  filed,  on  account  of  the  age  and  infirmity  of  the  witnesses,  and 
their  residence  in  the  country,  the  defendants  to  have  liberty  to  cross-examine  orally. 
HMf  that  there  were  no  oircamstanoes  to  induce  the  court,  under  the  15  &  1$  Yict 
c  86,  s.  86,  to  allow  affidavits  to  be  read,  as  a  special  examiner  could  be  sent  down, 
who  might  take  the  examination  in  chief  orally,  as  well  as  the  eross-examination ;  and 
that  a  question  relating  to  an  intricate  pedigree,  where  the  witnesses  were  in  humble 
life,  was  one  in  which  oral  testimony  was  particularly  desirable.  Rogers  t.  Hooper^ 
xxiiL  878. 

2.  Incumbrancers  may  appear  in  the  Master's  office,  under  the  18th  order  of  Api3| 
1850,  and  the  Master  nay  sununon  witnesses  in  the  usual  way.  Brook  v.  BidaaS^ 
V.  228. 

8.  Under  an  order  giving  liberty  to  add  parties  by  amendment  or  supplemental  bill, 
a  plaintiff  may  do  both.    Minn  v.  Shml,  xv.  116. 

4.  Claim  for  renewal  of  lease^  one  party  being  an  infant — 7W  orders  necessary.  On 
a  claim  for  specific  performance  of  a  covenant  for  the  renewal  of  a  lease,  rendered 
necessary  by  the  inability  of  one  of  the  parties,  through  his  infency,  to  grant  a  new 
lease,  two  orders  are  necessary— one  at  the  hearing  for  the  payment  of  the  conudera- 
tion  money  into  court,  and  a  second  for  the  execution  of  the  conveyance  recidng  die 
fonner  order.    Harvey  v.  Brooke,  xviL  64.  , 

5.  Reference  to  conveyancing  counseL  No  special  or  substantive  order  will  be  made 
in  ordinary  cases  for  a  reference  to  conveyancing  counsel  under  the  40th  section  of  the 
15  k  16  Vict,  c  80,  but  the  court  will  adjourn  the  case,  in  order  that  the  opinion  of 
connsd  may  be  taken  in  the  mean  time.    Form  of  order  imder  such  a  reference.    il> 

6.  On  motion,  the  cross-examination  of  the  party  in  the  canse  may  be  deferred  ualil 
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all  the  witnesses  upon  the  particular  pleading  have  been  dismissed.  Parlby  v.  Parity^ 
ix.572. 

7.  Service,  A  was  entitled  to  a  sum  of  stock  carried  over  to  his  account  in  a  suit 
B,  a  judgment  creditor  of  A,  obtidned  a  judge's  order  under  the  1  &  2  Vict  c.  110, 
charging  the  stock,  and  then  filed  a  claim  against  A,  and  served  him  with  it.  The 
claim  was  brought  on,  and  A  did  not  appear.  Held,  that  B  could  not  obtain  the  stock 
without  a  petition  to  be  presented  in  the  suit,  but  that  it  was  not  necessary  to  serve 
A  with  the  petition.    Reece  v.  Taylor,  xi.  127. 

8.  Where  there  are  two  petitions  appealing  from  an  order,  one  to  the  effect  that  no 
relief  ought  to  have  been  granted,  and  the  other  that  a  greater  measure  of  relief  ought 
to  have  been  granted,  it  is  more  convenient  that  the  petition  asking  the  relief  should 
be  opened  first    Neate  v.  Pink,  viii.  205. 

9.  The  court  of  chancery  will  give  no  encouragement  to  any  attempt  to  obtain  its 
decision  on  important  questions  of  law  before  the  hearing.   Bates  v.  Brothers,  xxiiL  581. 

10.  An  irregular  application  to  court,  lit  form  of  a  petition  by  the  party,  will  be 
given  to  an  attorney  in  the  case,  for  further  proceedings  upon  it.  In  re  HodsovCs  WiH^ 
xxi.  115. 

11.  The  court  will  hear  a  petition  which  belongs  to  another  judge's  court  which  has 
risen  for  the  vacation.    HoUoway  v.  Phillips,  xxi.  121. 

12.  The  court  will  in  its  discretion  dispense  with  the  usual  certificate  of  counsel, 
that  a  cause  is  proper  to  be  heard  as  a  short  cause.    Hargraves  v.  While,  xix.  438. 

18.  Where  an  amendment  made  in  a  bill  exceeds  two  folios,  the  bill  must  be  re- 
printed.    Stone  V.  Davies,  xix.  600. 

14.  Under  the  22d  of  the  General  Orders  of  the  7th  of  August,  1852,  where  the 
plaintiff  serves  notice  of  the  motion  for  a  decree,  he  ought  to  enter  it  concurrently 
with  the  registrar,  and  no  further  notice  of  setting  down  the  cause  will  be  necessary. 
An  ex  parte  application  to  set  down  a  cause  at  the  expiration  of  a  month  from  service 
of  the  motion,  refused.    Boyd  v.  Jaggar,  xix.  568. 

15.  An  answer  was  filed  by  a  defendant  while  in  contempt,  and  an  order  was  made 
to  clear  the  contempt  on  pa3rment  of  the  costs ;  but  as  they  were  not  paid  after  taxa- 
tion, it  was  held,  that  the  pluntiff  was  entitied  to  have  the  answer  taken  off  the  file. 
Coyle  V.  AUeyne,  xix.  602. 

16.  Observations  of  the  Lord  Chancellor  in  condemnation  of  the  modem  practice 
of  solicitors  in  paying  the  writing  clerks  of  the  registrars'  offices  for  drawing  up  the 
enrolment,  instead  of  doing  it  themselves.     Wickenden  v.  Rayson,  xxxi.  551. 

17.  **  Upon  the  hearing,"  means  "  whenever  or  wherever  a  cause  is  heard."  Hope 
V.  ThrelfaU,  xxvii.  241. 

18.  Where  a  question  has  been  decided  in  one  suit,  and  the  same  point  was  raised 
on  the  same  subject-matter  by  other  parties  to  another  suit,  the  court,  upon  appeal, 
declined  to  decide  the  case  upon  demurrer.    Evans  v.  Evans,  xxvii.  343. 

19.  The  forms  of  decrees  of  the  coi^  (which  are  the  best  exponents  of  the  law, 
have  long  existed,  and  have  worked  through  all  difficulties  and  proved  effectual  for 
the  purposes  of  justice,)  ought  not  to  be  departed  fi*om,  or  added  to,  or  altered,  unless 
in  cases  of  special  necessity.    Sherwin  v.  Shakspeare,  xxvii.  358. 

20.  The  clerk  of  the  Petty  Bag  should  draw  up  the  order  on  a  petition  presented 
in  the  Petty  Bag.    Regina  v.  Hie  Eastern  Archipelago  Co.  xxvii.  548. 

21.  The  court  may  permit  but  will  not  compel  the  removal  of  a  ward  out  of  the 
jurisdiction.    Dawson  v.  Jay,  xxvii.  451. 

22.  By  the  act  1  &  2  Vict  c.  110,  it  was  the  intention  of  the  legislature  to  make 
property  of  a  judgment  debtor,  which  is  in  such  a  position  that  the  creditor  cannot 
lay  hold  of  it,  liable  to  the  judgment     Watts  v.  Jefferyes,  iv.  29. 

23.  Where  there  is  in  the  possession  of  any  officer  of  the  court  property  winch 
proves  to  be  liable  to  a  creditor,  or  to  be  held  for  the  sole  benefit  of  any  person,  it  is 
improper  to  seize  it  without  an  order  of  the  court    /ft. 
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24.  Investment  of  fUnds  in  conrt  generally  must  be  in  consols.  Darwin  y.  Darwin^ 
zzL  110. 

25.  In  the  absence  of  directions  made  at  the  hearing  of  a  cause,  the  court  will  not, 
upon  an  interlocutory  application,  make  any  order  to  restrain  the  defendants,  though 
very  numerous,  from  attending  th^  subsequent  proceedings  in  the  cause,  though  the 
result  would  be  a  very  large  saving  to  the  estate  of  the  testator.    Day  v.  Croft,  vL  62. 

26.  A  plea  was  put  in  to  a  bill,  by  which  plea  the  illegitimacy  of  the  plaindff  was 
averred.  The  same,  having  been  put  in  without  oath,  was  overruled.  Sewible,  that  it 
is  necessary  to  move  to  take  such  a  plea  off  the  file.     WUd  v.  Gladstone^  v.  164. 

27.  Motion  to  dismiss.  The  four  weeks  fh>m  the  sufficiency  of  the  answer  allowed 
for  the  amendment  of  the  bill,  do  not  expire  until  twelve  o'clock  at  night  of  the  last 
day ;  notice  of  motion  to  disnuss  served  on  the  evening  ci  the  last  day  previous  to 
that  hour  is  premature.    Preston  v.  CoUetif  iv.  70. 

28.  Setting  down  exceptions.  Where  eiueptions  for  scandal  and  impertinence  had 
been  taken  by  the  defendant  to  a  bill  filed  for  an  injunction,  but  he  neglected  to  set 
them  down  for  hearing,  the  plaintiff  was  allowed  to  set  them  down.  CoyU  v.  AUe}fn€^ 
vi.  64. 

29.  Where,  previous  to  November,  1850,  exceptions  had  been  allowed  by  the 
Master,  and  a  further  answer  was  put  in,  the  cause  can  be  set  down  on  the  old  excep- 
tions before  the  yice-Chancellor.    RoUnson  v.  Lomond^  iL  144. 

30.  The  notice  of  setting  down  exceptions  to  a  further  answer  in  chancery  must 
state  the  exceptions  to  which  the  plaintiff  requires  a  third  answer.  Tanner  v.  iS^ti^- 
ton,  iv.  61. 

81.  Administration  suit — Interrogatories,  A,  B,  &  C  carried  on  business  in  part- 
nership as  bankers.  A  died,  having  made  B  &  D  his  executors  and  S  a  redduary 
legatee.  D  was,  afler  the  death  of  A,  admitted  a  partner  in  the  bunness.  A  bill  was 
filed  by  S  against  B  and  D  for  the  administration  of  the  estate  of  A.  It  stated  that  the 
executors  had  rendered  imperfect  accounts,  that  A's  capital  had  been  employed  in  the 
business,  since  his  death,  &c.,  and  contained  interrogatories  as  to  these  facts.  C,  the 
other  partner,  was  not  a  party  to  the  bill  Heldy  that  in  a  suit  so  constituted,  B  and 
D  were  not  bound  to  answer  the  above-mentioned  interrogatories.  Simpson  v.  C^p- 
man^  iL  30. 

32.  Interpleader,  In  an  interpleader  suit,  to  determine  the  right  of  conflicting 
claimants  to  portions  of  an  aggregate  fund,  the  court  directed  inquiries  as  to  the 
claims  of  the  several  defendants,  and  reserved  further  directions  and  costs.  One  de- 
fendant obtained  a  separate  report,  fiAding  his  title  to  a  portion  of  the  fund ;  and 
being  unable  to  set  down  the  cause  on  further  directions,  in  consequence  of  the 
claimants  of  the  other  portions  of  the  fund  not  having  proceeded  to  establish  their 
title,  presented  his  petition  for  payment  of  the  sum  found  due  to  him ;  but  the  court 
refused  to  order  such  payment  upon  petition,  or  until  the  cause  was  heard  on  further 
directions,  and  the  costs  of  the  suit  could  1^'  disposed  of.  Bruce  v.  Elunn^  xiL 
222. 

33.  Form  of  order,  by  consent,  for  hearing  a  cause  upon  affidavits.  Sparrow  t. 
The  Oxford,  i  c.  Railway  Co,  xii.  249. 

84.  Afler  the  appointment  of  a  receiver  of  the  tithes  and  profits  of  a  vicarage,  a 
creditor  of  the  vicar,  having  obtained  judgment,  caused  a  sequestration  to  be  issnedi 
directed  to  the  same  person  who  was  receiver.  A  motion  having  been  made  to  com- 
mit the  creditor,  no  order  was  made  on  the  motion,  the  creditor  paying  the  costs,  and 
undertaking  to  deal  with  the  tithes  as  the  court  should  direct  Hawkins  v.  GathercoU^ 
xiL  347. 

35.  A  party  to  a  matter  may  be  exanuned  mod  woee  by  the  Master  on  an  inquiry 
directed  to  him.    In  re  Kirby*s  Trust,  xL  128. 

86.  Order  for  the  examination  of  a  witness  who  had  been  examined  in  the  cause. 
Interrogatories  for  the  examination  of  the  witness  settled  by  the  Master,  who  ii 


PRAoncB.  651 

certificate.  Objectioni  to  the  interrogatories  ought  to  be  made  upon  the  depositioni 
being  taken,  and  not  by  exceptions  to  the  Master's  report  Barker  y.  Birehf  tiL 
46. 

87.  Where  errors  in  a  decree  are  obvious,  the  court  will  rectify  them,  even  after  it 
is  enrolled.    Fearon  v.  Duhrisay,  xL  165. 

S8.  A  party  in  contempt  in  a  suit  in  another  branch  of  the  court  will  be  ordered 
to  be  brought  up  if  wanted  for  ezaminatifm.    Hill  y.  Tramsy  xL  197. 

89.  The  court  will  not,  by  one  order,  direct  a  reference  as  to  the  propriety  of  a 
proposed  reinvestment,  and  as  to  title,  and  for  the  completion  of  the  purchase  by 
payment  to  the  vendors,  and  for  taxation  and  payment  of  costs.  Ex  parte  DuckU^ 
XL  238. 

40.  The  court  will  order  a  reference  to  the  Master  to  inquire  whether  it  is  for  the 
interest  of  an  infant  petitioner  to  expend  money  in  repairs  of  real  estate  of  which  he 
is  tenant  in  tail  in  expectancy.    Hood  v.  Bridportf  xi.  271. 

41.  Purchase  under  decree  of  court.  If  a  purchaser  buys  property  under  a  decree 
of  court,  he  will  not  be  allowed  to  pay  his  purchase-money,  nor  enter  into  possesson 
without  a  full  acceptance  of  title ;  but  if  he  wishes  only  to  reeerve  a  claim  for  cmn- 
pensation,  in  case  of  defect  of  title,  that  may  be  allowed.    Man  v.  RickeUSf  xi.  299. 

42.  When  a  suit  abates,  the  plaintiff's  solicitor  should  certify  this  fact  to  the  regis- 
tnr,  in  order  to  prevent  its  coming  into  the  papers  In  cases  of  default  the  defend- 
ants are  entitled  to  the  costs  of  the  day.    Saner  v.  Deavin,  xi.  888. 

48.  A  supplemental  answer  may  by  consent  be  filed  after  replication,  without  with- 
drawing the  replication  already  filed.    PanonM  v.  Hardy^  xL  57. 

44.  A  foreclosure  bill  was  filed  by  the  testator,  in  which  two  successive  motions  fixr 
a  receiver  were  reftised,  one  of  them  with  costs.  The  testator  died.  EBs  executors 
did  not  revive,  but  filed  a  new  foreclosure  bill,  without  having  paid  the  costs  of  the 
refused  motion.  Held,  that  they  were  at  liberty  to  do  so,  but  it  is  not  a  course  to  be 
encouraged.    Long  v.  Storie^  x.  182. 

45.  Whether  an  abated  suit  can  be  pleaded  in  bar  to  another  suit  by  the  personal 
representatives  of  the  plaintiff  in  the  first  suit,  qwere  9    Ih, 

46.  Administration  suit — Revivor,  Where  an  inquiry  was  directed  in  an  adminis- 
tration suit,  as  to  the  class  of  children,  parties  to  the  suit,  who  were  tenants  in  common 
of  an  interest  under  the  will,  and  before  the  Master's  report  was  brought  in,  one  of 
the  children  died  intestate,  it  was  Ae/</,  that  an  order  for  revivor  was  sufficient  to 
enable  the  Master  to  go  on.    King  v.  Kendall,  x.  145. 

47.  After  decree  an  administration  suit  abated  by  the  marriage  of  a  female  plain- 
tiff. Previously  to  such  abatement  the  Master  had  committed  the  prosecution  of  the 
suit  to  a  pecuniary  legatee,  who  was  not  a  party  thereta  Heldj  that  such  legatee 
could  not  revive  the  suit  without  the  adjudication  of  the  court ;  that  the  Master's  au- 
thority was  confined  to  proceedings  in  his  own  office ;  and  that  an  order  to  revive  made 
in  the  case  would  be  abortive.     Williams  v.  Chard,  viL  289. 

48.  The  court  (Turner,  Y.  C.)  will  not  make  an  order,  asked  to  save  expense,  on 
matters  which  should  go  to  the  Master  in  the  first  instance,  without  the  ftiU  materials 
that  would  be  required  by  the  Master.    Ex  parte ,  x.  275. 

49.  When  the  plaintiff  duly  gives  notice  of  motion  for  a  decree  or  decretal  order, 
k  is  not  proper  to  file  a  replication.    Duffidd  v.  Sturges,  xv.  519. 

50.  An  answer  may  be  filed,  notwithstanding  the  heading  does  not  contain  all  usual 
words.    Babbeth  v.  Squire,  xvii.  86. 

51.  Motions  for  decree  are  in  effect  causes,  and  must  be  set  down  in  the  cause  list 
In  re  The  Banwen  Iron  Co,  xvii.  91. 

52.  Where  parties  differ  whether  the  case  is  fit  for  a  short  cause,  tiie  court  will  not 
hear  an  argument.    The  cause  must  keep  its  place  on  the  list    lb, 

58.  Jurat,  Where  the  jurat  of  one  defendant  to  a  joint  and  several  answer  has  been 
accidentally  cancelled,  the  answer  mast  be  resworn  by  soch  defendant ;  but  the  jurat 
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IB  to  be  in  the  old  fonn,  namely,  as  to  the  truth  of  the  matters  stated  which  are  within 
the  knowledge  of  the  defendant,  and  as  to  his  belief  of  the  truth  of  the  other  matters 
not  within  his  own  knowledge.     The  Attorney-General  v.  Henderson^  xvii.  157. 

54.  Supplemental  hill.  After  decree  in  the  original  cause,  upon  a  defect  of  parties, 
an  accounting  defendant  filed  a  supplemental  bill  to  bring  necessary  (new)  parties 
before  the  court  On  a  motion  by  l^e  original  plaintiff  to  take  this  supplemental  bill 
off  the  file  for  irregularity,  it  was  held^  that  after  a  decree  any  accounting  defendant  has 
a  right  to  file  such  a  bill,  to  enable  the  decree  to  be  duly  carried  out  Lee  v.  Lee^  xviL 
265. 

55.  A  class  of  children  being  interested,  the  court,  instead  ci  directing  the  prelimi- 
nary class  inquiry,  received  the  affidawt  of  the  parents  proving  the  class,  and  then 
allowed  the  cause  to  be  heard.    Btuik  v.  WatkinSi  vii.  215. 

56.  An  order  was  made,  on  petition  and  by  consent  Held^  that  it  could  only  be 
varied  by  a  proceeding  in  the  nature  of  one  to  cancel  an  agreement,  -on  the  ground 
of  fraud  or  suppression  of  fiicts.     Oreentoood  v.  ChurchUly  vii.  296. 

57.  A  sum  being,  on  taxation,  found  due  from  a  solicitor  to  his  client,  the  order 
fixing  a  day  for  payment  must  be  obtained  on  notice.    In  re  Stevenson,  viL  214. 

58.  Where  a  matter  is  pressing,  the  accountant-general  will  grant  his  direction  to 
pay  money  into  the  bank  instanter,    Foley  v.  Smithy  vii.  168. 

59.  The  court,  on  motion  by  consent,  ordered  the  plaintiff  in  one  suit  to  serve  the 
plaintiff  in  another  with  warrants  to  attend  before  the  Master  in  proceedings  in  the 
first  suit    HiUs  v.  MacEax,  vii.  48. 

60.  In  a  case  of  emergency,  several  adhesive  stamps,  to  the  amount  required  to  be 
paid  on  filing  a  bill  or  claim,  may  be  affixed  in  lieu  of  one  stamp  denoting  the 
amount    Brain  v.  Brain,  xv.  519. 

61.  Order  to  pay  arrears  of  maintenance  out  of  fund  in  courL  By  the  decree, 
arrears  of  maintenance  were  ordered  to  be  paid  out  of  a  fund  in  court,  consisting  both 
of  corpus  and  rents  of  real  estate,  and  it  was  referred  to  the  Master  to  calculate 
interest  on  the  arrears.  Held,  that  the  order  was  tantamoont  to  a  decision, 
not  only  that  such  fund  is  liable  to  make  such  payment,  but  also  the  interest  directed 
to  be  computed  thereon,  and  that  the  parties  could  not  afterwards  contend  that 
the  arrears  and  interest  were  not  payable  out  of  the  corpus,  Davis  v.  Browne,  viL 
278. 

62.  Application  for  appointment  of  receiver  by  consent,  should  be  by  summons  at 
chambers.    Blachborough  v.  Ravenhill,  xv.  16. 

68.  A  plaintiff  undertook  to  file  a  replication  by  a  given  time  and  fiuled  to  do  so. 
Held,  that  the  plaintiff  must  be  held  to  the  undertaking ;  and  that,  if  he  had  a  case 
entitling  him  to  be  relieved  from  that  undertaking,  he  ought  to  have  made  a  special 
application  to  be  dischaxged  from  it    La  Mert  v.  Stanhope,  xv.  156. 

64.  A  supplemental  decree  may  be  granted  in  case  of  a  change  or  transmission  of 
interest    Atkinson  v.  Parker,  xv.  886. 

65.  A  mere  change,  with  ink,  of  Christian  names  on  a  printed  bill,  is  no  reason 
why  the  bill  should  not  still  be  called  a  "printed  bill."  Yeatman  v.  MousUy,  xv. 
887. 

66.  If  defendant  makes  de&ult  at  the  hearing,  the  plaintiff  will  be  only  entitled 
to  such  decree  as  the  court  considers  him  entitled  to  on  hearing  the  pleadings  and 
evidence.    Hakeioell  v.  Webber,  xv.  879. 

67.  It  is  sufficient  to  leave  a  copy  of  interrogatories  at  the  office  of  the  solicitor. 
Bowen  v.  Price,  xv.  419. 

68.  The  court  will  not,  on  petition  of  a  defendant,  direct  the  plaintiff  to  ei^ter  upoii 
record  a  statement  of  supplemental  matters,  under  the  above  section.  Longdate  t. 
GiU,  xiu.  520. 

69.  A  suit  may  be  revived  after  the  death  of  one  of  the  parties,  by  amply  bntw^wg 
tiie  brief  to  the  r^istrar.    BonJU  t.  Purchas,  ziiL  429. 
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70.  Thongb  an  iMoe  maj  MmetimeB  be  taken  pro  eotifeuo,  it  ii  Dot  tbe  practice  to 
order  that  an  action  directed  by  the  coart  to  be  brongbt  and  tried  ftt  the  next  aaricei, 
and  not  so  toied,  tlioiild  be  taken  a«  tried.  Bradbury  v.  Tht  Manclaler,  Sheffield,  j-r. 
Saitwag  Co.  i.aH7 7. 

71.  Where  it  ma  by  the  fault  <£  both  plaintiff  and  defendwiti  that  the  trial  did 
not  take  place,  a  motion  bj  the  defendant!,  that  an  action  ordered  (o  be  brought  and 
tried  bj  the  plMotiff  should  be  taken  u  tried,  and  a  verdict  fbnnd  for  the  defend- 
anta,  and  that  the  defeodanla  ahonld  be  diKba^ed  from  their  ctaiditional  undei^ 
taking,  wu  refuaed,  and  the  plwntiff  ww  pereinptoriljr  ordered  to  trj'  the  action  at 
tke  next  asaiies.     lb. 

71.  A  defendant  cannot  have  active  relief  ^unit  a  pluntiff  unleH  he  hinuelf  file 
ft  bill  for  that  puipoM.     Touhtin  r.  Bad,  xL  4t. 

7S.  A  claim  to  participate  in  charitj'  fiindi,  which  had  been  appropriated  for  !<0 
yean  to  certain  psriihes,  ought  to  be  brought  before  the  court  by  infonnation  and  not 
bj  petition,  under  Sir  Samuel  Bomilly'i  Act,  S2  Geo.  IIL  c.  101.  In  re  Magdaiat 
Land  Charity,  xiii.  335. 

74.  The  Miction  of  the  court  to  die  sale  of  charity  ertatei,  &c.,  can  beat  be 
obluned  by  pelitioa,  nnder  BtMnilly's  Act  T)it  AUamei/- General  t.  Biddalph,  sxiiL 
6i0. 

75.  Change  of  lolieitor.  Upon  the  decease  of  the  wlicltar  employed  by  a  party  to 
a  nit,  proccedingi  taken  -by  a  new  solicitor  employed  by  him  are  regular,  althou^ 
the  change  of  solicitor  is  not  authorized  by  any  fpecial  oider  of  the  court  Whallty 
».  WAo&s,  iviL  280.  , 

76.  Bill  of  discovery.  Where  a  bill  of  discovery  concluded  with  a  prayer  that  such 
other  orden  might  be  made  upon  the  said  defcndantt,  as  the  nature  of  the  case  ought 
require,  it  was  held,  that,  notwithstanding  this  unusual  prayer,  the  bill  was  a  simple 
bill  for  discovery,  and  a  motion  to  dismiss  was  reRued,  without  coats.  Tke  Soutk- 
tailtm  Railway  Co.  v.  71U  Submarine  Tdegrapk  Co.  zxiiL  li. 

7  7.  Where  a  sum  of  money  ia  invested,  under  the  Lauds  Clanses  Consolidation  Act, 
the  accountant-general  deducts  the  brtdeenge  from  the  sum,  and  the  company  pays 
the  amount  of  brokerage  to  the  petitioner.    Ex  parte  Harborough,  xxiii.  17. 

78.  Where  a  matter  deserves  the  argument  of  counsel,  it  is  to  be  argued  in  court 
In  re  BenneU'i  Eitate,  xxiii.  69. 

79.  Where  a  deed  is  to  be  settled  by  the  court,  It  is  sent  to  the  judge's  chambers, 
and  from  the  judge's  chambers  it  is  sent  to  the  conveyancing  counsel    lb. 

50.  A  supplemental  statement  cannot  be  filed  after  decree.  Conwureti  v.  JBeO, 
uiiL  119. 

51.  If  an  order  to  revive  is  obtained  and  served  on  the  defendant,  who  appears, 
the  order  becomes  absolute,  if  no  cause  is  shown  against  it,  even  if  the  defendant's 
appearance  is  not  recorded.     Ilanhury  v.  Ward,  xxiii.  1!3. 

82.  Where  an  estate  was  held  pur  autre  vie,  and  it  was  donbdhl  whether  the  CMtui 
f  u«  vie  were  living  or  dead,  the  court  ordered,  nnder  the  6  Ann.  o.  18,  s.  1,  the  pro- 
duction by  the  lessee  of  the  cmIui  tpie  pie  at  a  time  and  place  and  to  parties  mentioned 
in  the  order.    In  re  Closiey,  xxiii  124. 

88.  A  motion  fw  a  decree  "according  to  the  prayer  of  the  bill,"  will  entitle  the 
plaintiff  to  all  the  relief  he  could  haiTe  at  the  hearing  of  the  cause.  Norton  v.  Stein- 
top/,  xxiii.  242. 

84.  Special  case.  A  special  case  ii  only  proper  for  the  purpoae  of  obtaining  the 
opinion  of  the  conrt  in  cases  of  B  doubtful  conitmction.  It  is  not  lunilar  to  a  suit  or 
dibi,  as  the  court  ha*  no  power  to  Innd  the  rights  of  parties ;  and  upon  this  case 
As  court  declined  to  {pve  any  opinion  npon  two  points'which  involved  disputed 
if^tt.     Bailey  v.  CoOett,  xxiii.  SS3. 

W.  Where  a  plaintiff,  niMiwing  u  mtvtgagee,  frames  his  bill  also  as  a  general 
oraditor's  suit,  the  conne  is,  thM  ho  sfaovld  go  in  nadar  the  ganeral  deoiee  ftraa 
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account ;  and  if  not  satbfied  nnder  that,  then  go  for  the  unsatisfied  balance  against 
his  particular  secniity.    Stone  v.  Van  Heifthuysen,  xxiii.  491. 

86.  The  question,  who  is  to  have  the  conduct  of  the  proceedings,  will  be  decided 
in  chambers,  as  well  where  the  proceedings  are  in  two  causes,  as  where  they  are 
in  one  cause.    lb. 

87.  A  person,  not  a  party  to  the  suit,  and  aggrieved  by  a  decree  made  in  his 
absence,  and  afterwards  served  upon  him,  so  as  to  attempt  to  bind  him  in  subsequent 
proceedings,  must  move,  on  notice,  for  leave  to  file  a  bill  in  the  nature  of  a  bill 
of  review.    Kidd  v.  Cheyne^  xxiiL  501. 

88.  On  a  motion  for  an  injunction  to  restrain  the  violation  of  a  patent,  the  plaintifi*s 
were  directed  to  establish  their  rights  at  law.  After  they  had  issued  their  writ,  the 
defendants  pleaded  to  the  bill  in  equity  that  the  plaintifi*s  were  not  the  first  inventors. 
The  court  gave  the  plaintiffs  leave  to  apply  to  have  the  order  for  trial  amended,  so 
that  the  action  at  law  might  be  confined  to  the  same  issue  as  that  raised  by  the  plea 
in  equity.     Young  v.  White,  xxiiL  517. 

89.  This  court  has  jurisdiction,  under  the  2d  of  the  Greneral  Orders  of  August  7, 
1852,  to  enlarge  the  time  for  enrolment  of  a  decree,  and  may  requu^  the  costs  of  the 
application  to  be  paid  before  the  enrohnent  wiU  be  allowed ;  but  it  cannot  put  the 
party  upon  terms  to  pay  the  costs  of  a  ibrmer  appeal    Butchart  v.  Dresser ,  xxiii.  562. 

90.  The  court  directed  a  reference  to  appoint  a  guardian  to  an  infimt,  and  approve 
of  proper  maintenance,  to  be  inserted  in  the  decree,  upon  the  hearing  of  a  suit,  with- 
out any  petition.     Cross  v.  Brown,  vii.  58. 

91.  The  court  will  not,  on  pef^tion  or  motion,  without  suit,  declare  the  heir  of  a 
deceased  partner,  whose  interest  has  been  purchased  according  to  the  partnership 
articles  by  the  surviving  partner,  a  trustee  for  the  survivor.    In  re  Burt,  xii.  219. 

92.  As  to  infant  under  13  &  14  Vict  c.  85,  see  Ex  parte  Craig,  iii.  85. 

98.  Sick  witness.  Where  a  witness  is  too  ill  to  attend  at  the  examiner^s  office,  the 
court  will  appoint  a  private  examiner  to  attend  at  the  house  of  the  sick  witness ;  and 
permission  will  not  be  given  to  make  a  necessary  change  in  an  appointment  for  such 
examination  on  giving  short  notice  to  the  other  ride,  without  applying  again  to  the 
court.    Pillan  v.  Thompson,  xxi.  110. 

94.  Vesting  order.  Where  estates  are  .sold  under  an  order  of  court  directing  ail 
proper  parties  to  join  in  surrendering  the  property,  the  refusal  of  the  person  entitled 
to  the  legal  .estate  will  enable  the  court  to  make  an  absolute  order  that  such  person 
execute  the  deed,  or  may  make  an  order  vesting  the  estate  in  the  purdiasers.  But  in 
case  of  no  absolute  refusal,  the  court  will  not  make  the  order  without  due  notice  to 
such  holder  of  the  legal  estate.    Rowley  v.  Adams,  vi.  124. 

95.  Opening  account  Held,  that  the  persons  entitled  in  remainder  under  the  setde- 
ments  of  certain  estates  could  not  open  an  account  taken  in  1830,  on  the  ground  that 
they  were  not  permitted  to  be  present  at  the  taking  of  it,  for  they  ought  to  have 
appealed  against  the  refusal  of  leave  to  attend.    Morison  t.  Morison,  xxxi.  440. 

96.  Repudiation  of  suit  by  infant  plaintiff.  Where  a  suit,  instituted  on  behalf  of  an 
in&nt  by  his  next  friend,  is  repudiated  before  the  hearing,  by  the  infant,  on  his  attun- 
ing his  majority,  the  repudiation  has  relation  to  the  commencement  of  the  suit,  and 
deeds  deposited  in  court  for  inspection,  by  an  order  in  the  suit,  will  be  ordered  to  be 
returned  to  the  party  by  whom  they  were  deposited,  notwithstanding  the  existence  of 
a  claim  of  lien  for  costs  incurred  finr  the  in&nt  plaintiff  in  the  suit,  put  in  by  the  next 
friend  and  his  solicitor.    Dunn  v.  Dunn,  xxxi.  212. 

97.  An  objection  as  to  the  validity  of  certain  leases  was  overruled,  on  the  ground 
that  tiiere  was  no  one  who,  under  the  circumstances  of  the  case,  could  challenge  their 
validity.    Dixon  v.  Wilkinson,  xxi.  450. 

98.  Pauper  plaintiff.  A  pauper  pluntiff,  after  answer  put  in  and  proceedings  in 
the  suit,  cannot  dismiss  the  bill  ez  parte  without  costs ;  nor  can  a  pauper  plaintiff,  to 
whom  counsel  has  been  assigned,  appear  in  person  to  support  a  motion.  Parkinson  t. 
Hahbury,  xxi.  445. 
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99.  The  clerk  of  records  ani  writs  u  boand  to  fhmigh  certified  coinea  of  chaacerjr 
pleadings  on  application,  under  the  11th  sectioii  of  the  U  &  15  Vict  c.  S9.  Reeve  v. 
Sodton,  xxi.  336. 

100.  Appeal,  A  party  dismtiafied  with  the  decision  of  the  chief  clerk,  hta  the  option 
of  appealing  to  the  judge  in  chambers  or  in  open  court,  but  having  taken  theopinioa  of 
the  judge  in  chamberi,  he  cannot  afterwards  bring  the  eame  qneation  before  the  jndge 
in  court.  If  the  party  be  dearons  of  appealing  to  the  lorda  justicea  against  tlie 
order  made  in  chambers,  an  application  to  the  jndge  in  court  to  set  aaide  or  raiy,  is 
necessary,  on  which  an  order  pro  formS,  and  simply  in  conformity  with  the  older  iu 
chambers,  will  be  made  for  the  pnrpoee  of  enabling  the  party  to  appeal  Tkt  York 
and  North  Midland  Eailaay  Co  t.  HadMon,  xxiiL  069. 

101.  B'dl  taken  pro  confesto.  If  a  defendant  has  never  been  in  the  country,and  it 
is  not  certain  that  he  has  had  proper  information  in  regard  to  the  case,  a  Ull  cannot 
be  taken  against  him  pro  con/esso,  as  if  he  had  absconded.    Ziduela  v.  VinenI,  xi.  7S. 

102.  Neio  pelilion.     See  Maude  v.  Sfaude,  xlii,  402. 

103.  Fraud — Setting  aiide  conveyance.  SenMe,  when  a  bill  Mta  np  a  case  of  actual 
fVand,  and  makes  that  the  ground  of  the  prayer  for  relief,  the  plaintiff  is  not  entitled 
to  a  decree,  by  establiahicg  sonie  one  or  more  of  the  facts  quite  independent  of  frand, 
but  which  might  of  themselvce  create  a  case  under  a  distinct  head  of  equi^.  The 
court  refused  to  set  aside  a  conveyance,  twenty-seven  years  after  the  transaction, 
where  the  plaintiff  failed  to  prove  fraud  which  be  alleged,  though  ho  established  the 
lunacy  of  the  Tcndor.    Price  v.  Berrington,  viL  254. 

104.  Subilituled  service — Succetiive  orders.  To  obtain  the  succenive  orders  (in  a 
matter,  and  not  in  a  cause)  upon  a  person  to  pay  a  sum  of  money  to  a  party,  personal 
service  of  the  preceding  order,  and  a  demand  and  refusal  must  be  proved ;  but  where 
the  party  avoids  service,  the  court  will  direct  substituted  service,  and  dispense  with  the 
necessiQr  of  a  demand  and  refusal.     In  Tt  Mourilgan,  viL  IGS. 

See  Equitable  Mobtgagr,  Cobtb,  I:<jubction,  Ikfant,  Rkceivek,  Pakties, 
Payment  into  asd  out  of  Coubt,  Pboductiom  or  Documents,  Sekyicx, 
Vbkue. 

PRECEDENTS. 

1.  The  House  of  Lords,  being  a  court  of  justice,  is  bound  by  its  own  decision  in  any 
particular  case,  yet  it  b  not  bound,  any  more  than  other  courts,  by  any  general  rule  of 
law  which  it  may  have  laid  down,  if,  upon  a  subsequent  occanon,  it  should  differ  tron 
that  rule.  Per  the  Lord  Chancellor,  Lord  Campbell  i/uAifanfe.  Bright  v.  Button,  xii.  1. 

%  Although  an  old  decision,  which  has  long  been  followed  as  having  settled  the  law, 
may  be  shown  to  have  proceeded  upon  a  wrong  view  of  what  the  case  was,  it  cannot 
be  disregarded.     Bater  v.  Tucker,  ii.  1. 

PRESCBIPnON. 

1.  Twenty  years  user  will  not  establish  a  right  by  prescription,  unless  the  owner  of 
the  tenement  is  capable  of  giving  by  express  grant  such  a  right  as  is  claimed  by  pre- 
scription.    The  Proprietort  of  Rochdale  Canai  v.  RadcUffe,  xii.  409. 

2.  Right  of  common  of  turbary — Evidence.  Trespass  for  breaking  and  entering  a 
close  of  the  plaintiff,  and  breaking  down  a  walL  Pleas,  justifying  under  a  right  of 
common  of  turbary  throughout  Gidley  Common,  whereof  tfae  sud  close  was  parcel, 
and  from  which  it  had  been  wrongfully  enclosed.  Keplications  traverdng  the  "said 
GCHnmon  of  turbary  in  the  said  close  in  which,  &c.,  modo  el  form&."  Common  of  tur- 
bary had  existed  and  had  been  exercised  over  Gidley  Common  generally )  but  wiUt 
reqwct  to  the  spot  in  question,  before  it  was  enclosed,  the  jury  found  that  within  living 
memory  it  had  not  been  capable  of  groiriug  tnr£  Held,  that  under  the  issaes  raised, 
the  exercise  of  the  right  over  the  common  generally  was  admiswhle  eridence,  from 
irbich  it  n^t  hftve  beea  inferred  that  the  ori^nal  presumed  grant  extended  to  the 
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locus  in  guOj  but  that  such  inference  could  not  be  made,  when  it  appeared  in  effect 
that  from  time  immemorial  it  had  been  impossible  to  exercise  the  right  over  the  loctti 
in  quo,    Peardon  y,  UnderhiU,  ii.  228. 

8.  Non-user  of  right  of  entry.  Where  the  owner  of  the  fee  of  a  close  with  a 
stratum  of  coal  under  it,  conveyed  the  surface  to  A,  reserving  the  coal  and  a  right  of 
entry  to  get  it  to  B,  that  right  of  entry  is  not  barred  by  simple  non-user  for  more  than 
forty  years,  no  other  person  having  worked  or  been  in  possession  of  the  mines.  Smith 
y.  Lloydj  xxv.  492. 

4.  An  interruption  of  a  right  acquired  by  user  within  the  meaning  of  2  &  8  WilL  lY. 
c.  71,  s.  4,  may  be  caused  by  the  act  of  a  stranger,  and  not  the  owner  of  the  servient 
tenement    Davies  v.  Williams^  v.  269. 

5.  See  also  Bunhury  v.  Fuller ,  zxiv.  425. 

PRIZE. 

1.  What  a  claim  should  state,  A  claim  in  admiralty  prize  court  should  merely  state 
the  grounds  on  which  it  is  founded.     The  Aina^  xxviiL  600. 

2.  Bills  of  lading — Lien — Colorable  papers,  H.,  of  Rio,  indorsed  bills  of  lading,  and 
drew  bills  on  B.,  of  Hamburg,  on  account  of  goods  shipped  on  board  a  Russian  ship 
going  to  a  Russian  port,  the  goods  being  ordered  by  and  insured  in  the  names  of  Rus- 
sian subjects. '  The  correspondence  disclosed  the  &ct  of  two  sets  of  papers,  bills  of 
lading  and  charter-party  having  been  made  out  Heldf  that  B.  had  merely  a  lien  on 
the  property,  which  affords  no  sufficient  ground  for  restitution,  and  that  the  fact  of 
there  being  simulated  papers  shut  out  further  proof.  Property  condemned.  The  /da, 
xxix.  574. 

3.  Residence  in  enemy's  country — Neutral  mortgagee  of  enemy's  ship — Private  ad- 
venture.  Residence  in  enemy's  country  for  purposes  of  trade,  disqualifies  from  claim- 
ing as  a  neutral.  A  neutral  cannot  claim  as  mortgagee  of  an  enemy's  ship.  The 
private  adventure  of  an  enemy  master  is  restored  only  on  the  consent  of  the  captors. 
The  Aina^  xxviii.  600. 

4.  NeuiraCs  share  in  belligerent  ship,  A  neutral's  share  in  a  belligerent  ship  is 
subject  to  condemnation.     The  Primus^  xxix.  589. 

5.  Costs.  Where  neutral  property  is  on  board  a  belligerent  ship,  which  is  seized 
.and  condemned,  the  neutral  is  not  entitled  to  costs  on  the  restoration  of  his  property. 
lb, 

6.  Neutral  property — Bill  of  lading.  Where  neutral  property  is  shipped  before  the 
declaration  of  war  on  board  a  belligerent's  ship,  the  bill  of  lading  need  not  describe 
such  property  as  shipped  on  account  or  at  the  risk  of  the  neutral.  Secus^  if  the  neutral 
property  is  shipped  flagrante  bello.     The  AhOf  xxix.  591. 

7.  The  court  of  prize  looks  to  the  equitable  title  as  well  as  the  legal  title  to  property. 
lb, 

8.  The  unavoidable  absence  of  the  master^s  evidence  opens  the  door  to  further 
proof.    lb, 

9.  The  claim  and  affidavit  are  all  the  court  of  prize  looks  to  in  the  first  instance. 
lb. 

10.  Enemas  property.  It  is  competent  for  any  person  to  take  possession  of  enemy's 
property,  coming  to  or  found  in  any  part  of  the  kingdom.  The  Johanna  EmiJ&e^ 
xxix.  562. 

11.  Transfer — Change  of  colors — Sea-pass — Spoliation  of  papers,  A  vessel,  built 
in  Hanover,  and  officered  and  manned  by  Hanoverians,  sailed  under  Russian  colon, 
and  was  owned  by  the  Hanoverian  consul  at  Riga,  a  Russian  port,  who,  from  his  kng 
domicil  there,  must  be  taken  to  be  a  Russian.  She  sailed  from  Portugal  to  En^^andy 
on  her  last  voyage,  under  Hanoverian  colors,  and  was  there  seized,  war  having  been 
declared  between  Russia  and  En^nd,  as  a  Russian  price.    She  waf  claimed  fitan  ih» 
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captors  on  the  ground  of  a  sale  to  the  claimant,  a  neutral,  under  the  following  circum- 
stances. The  master  received  a  power  of  attorney  to  sell  the  vessel,  and  did  sell  her 
to  the  present  claimant  The  bill  of  sale  spoke  of  the  vessel  as  voyaging  under  Rus- 
sian colors,  and  the  purchase-money  is  therein  stated  to  *^  have  been  carried  into 
account  between  the  contracting  parties."  The  vessel  continued  under  Russian  colon 
for  some  tame  after  the  sale,  for  which  no  reason  is  given.  The  sea-pass  bears  date 
November  29, 1853,  and  is  not  to  come  into  force  till  February  4,  1854.  No  explana- 
tion of  this  is  given.  The  power  of  attorney  is  dated  December  14.  The  transfer 
takes  place  January  23.  A  spoliation  of  papers  on  the  voyage  from  Lisbon  was 
proved,  but  denied  by  the  captain  to  have  been  of  papers  relating  to  the  vessel  or 
cargo.  Dr.  Lushington  was  of  opinion  that  her  change  from  Russian  to  Hanoverian 
colors  might  have  been  owing  to  the  master's  then  first  having  the  sea-pass ;  that  the 
mere  destruction  of  papers  is  not,  under  all  circumstances,  a  spoliation ;  that  there 
was  a  want  of  satisfactory  evidence  as  to  the  payment  for  the  vessel  and  the  manner 
in  which  the  sea-pass  was  obtained,  but  that  there  were  no  such  circumstances  of  grave 
suspicion  as  would  justify  condemnation.  The  court  was  ready  to  open  the  case  of  the 
claimant,  but  not  of  the  captors ;  but  before  restoring  the  ship,  it  would  require  proof 
that  the  price  of  the  vessel  was  adequate,  and  that  it  was  bond  fide  paid — the  produc- 
tion of  the  correspondence  between  the  master  and  the  former  owner  at  Riga,  and 
evidence  from  the  claimant  of  all  the  facts  within  his  knowledge.    Ih. 


PROCESS. 
See  Sebvice,  Practice. 

PRODUCTION  OF  DOCUMENTS. 

L  APPLICATION  FOR  PRODUCTION ;  NOTICE  TO   PRODUCE. 

II.   WHAT  DOCUMENTS  MAT  BE  INSPECTED  ;   PRIVILEGED  COMMUNICATIONS, 
m.   MISCELLANEOUS    CASES ;  REFUSAL   TO   PRODUCE  ;   COSTS. 

I.  AppliccUton  for  Production  ;  Notice  to  produce. 

1.  Document  must  he  shQwn  in  possession  of  party  called  on,  A  party  cannot  be 
called  on  to  produce  a  document  for  the  purpose  of  evidence  unless  it  is  shown  that  he 
is  bound  to  do  so ;  that  is,  that  it  is  in  his  possession.    Lazton  v.  Reynolds,  xxviii.  558. 

2.  Motion  to  produce  against  surviving  joint  defendant.  Two  defendants  admitted 
the  possession  of  documents.  One  died.  Held,  that  a  motion  for  production  against 
the  survivor,  in  the  absence  of  the  representatives  of  the  deceased  defendant,  could 
not  be  maintained.    Robertson  v.  Shewell,  xix.  295. 

3.  Affidavit  in  support  of  application.  No  affidavit  is  necessary  to  support  an  appli- 
cation for  production  on  oath  of  documents  under  the  15  &  16  Yict.  c.  86,  s.  20.  A 
party  is  entitled  of  right  to  an  order  for  production,  when  the  other  party  does  not 
object  by  his  affidavit  to  produce  them,  and  then  the  court  will  decide  upon  the  validity 
of  the  objection ;  a  delay  in  making  the  application  does  not  deprive  a  party  of  the 
right  to  it     The  Rochdale  Canal  Co.  v.  King,  xv.  61. 

4.  Reading  affidavit  to  show  possession  of  documents.  The  18th  section  of  the  Chan- 
cery Amendment  Act  docs  not  entitle  a  plaintiff  to  read  an  affidavit  on  a  motion  to 
produce  documents,  to  establish  the  possession  of  documents  not  specifically  admitted 
by  the  answer  to  be  in  the  defendant's  possession.    Lamb  y.  Orton,  xzL  259. 

5.  Sufficiency  of  affidavit  to  obtain  inspection  of  joint-stock  company's  books.  In  an 
action  against  a  director  of  a  joint-stock  company,  for  money  due  for  services  to  the 
company,  plaintiff  made  affidavit  that  there  was,  as  he  believed,  in  the  possession  of  the 
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company  a  book  containing  minutes  of  the  proceedings,  &c.,  of  the  directors  and  com* 
mittees  of  the  company,  and  that  he  was  advised  that  it  might  be  necessary  that  the  said 
minutes  or  some  pkrts  thereof  should  be  adduced  on  the  trial  of  the  cause,  as  evidence 
on  his  part ;  that  without  an  inspection  and  copy  thereof  he  could  no!t  safely  proceed  to  ' 
trial ;  and  that  he  had  no  copy  thereof  in  his  poflseasion  or  control,  or  any  certain 
information  as  to  the  contents.  Held,  that  this  affidavit  was  insufficient  to  obtain  an 
inspection  of  those  documents  under  the  14  &  15  Vict  c.  99,  s.  6.  Q^oire^  whether 
inspection  under  the  14  &  15  Vict  c.  99,  s.  6,  will  only  be  granted  of  do(nimentB 
tending  to  cstablbh  the  applicant's  original  case.    Pepper  v.  Chambers^  viL  589. 

6.  Suit  by  claim — Affidavit  The  plaintiff,  in  a  suit  by  claim,  moved  for  the  pro- 
duction of  certain  documents  described  in  the  summons  against  the  defendant,  upon 
an  affidavit  by  the  plaintiff's  solicitor,  that  he  believed  that  the  documents  were  in 
the  defendant's  possession.  The  defendant's  affidavits  not  containing  a  very  distinct 
admission  of  the  possession  of  the  required  documents,  the  order  for  production  was 
refused.  Semhle^  that  in  a  suit  by  claim,  the  plaintiff  ought  to  file  an  affidavit,  with 
interrogatories,  to  obtain  the  necessary  admissions  on  which  to  move  for  production. 
Wing  V.  Harvey^  xix.  62. 

7.  A  party  calling  for  the  production  of  documents  must  give  evidence  that  the 
other  party  has  some,  and  specify  them.    FioU  y.  MuUinSy  xv.  850. 

8.  Production  of  case  and  opinion  of  counsel,  A  party  is  not  entitled  to  have  a 
case  and  the  opinion  of  counsel  thereon,  in  the  possession  ci  the  other  party,  produced 
on  motion.    Enthoven  v.  Cobb,  xv.  277. 

9.  Notice  to  produce.  A  notice  to  produce  documents  need  not  be  re-served  for  a 
new  trial.     Hope  v.  Beadon,  viii.  826. 

10.  Such  a  notice  gives  the  party  notified  the  option  of  producing  the  documents, 
or  being  bound  by  such  satisfactory  evidence  thereof  as  may  be  offered.    lb. 

11.  Application  to  he  made  at  chambers.  Application  for  production  of  documents 
is  to  be  made,  in  the  first  instance,  by  summons  at  the  chambers  of  the  judge.  Ques- 
tions of'  difficulty  as  to  the  production  are  to  be  adjourned  to  and  argued  in  court, 
(Masters  in  Chancery  Abolition  Act,  15  &  16  Victc.  80,  s.  26.)  Thompson  v.  Teulon, 
XV.  320 ;  Thornton  v.  TenloWf  xiii.  455. 

12.  An  unopposed  motion  by«the  defendant  for  the  production  of  documents  under 
the  15  &  16  Vict.  c.  86,  s.  70,  should  be  made  in  chambers  according  to  the  mode  pre- 
scribed by  the  15  &  16  Vict  c.  80,  s.  26.  So  of  a  motion  to  enlarge  the  publication. 
Sergison  v.  Livingstone,  xvii.  58. 

18.  Notice  to  produce  immediately  sufficient  if  document  is  in  court  at  time  of  triaL 
The  object  of  a  notice  to  produce  a  document  is  merely  to  give  the  opposite  por^ 
sufficient  opportunity  to  produce  it,  if  he  pleases,  and  not  that  he  may  be  enabled  to 
prepare  evidence  to  explain,  modify,  or  confirm  it ;  and  therefore  when  the  document 
is  in  court  at  the  time  of  the  trial,  a  notice  to  produce  immediately  is  suffident 
Dwyer  v.  Collins,  xii.  582. 

14.  Under  Common-iaw  Procedure  Act,  1854.  Where  upon  an  examination  on 
interrogatories  under  sect  51  of  the  Common^aw  Procedure  Act,  1854,  a  party  ad- 
mits that  documents  material  to  the  issues,  are  in  his  possession,  but  declines  to  set 
.forth  copies  or  the  contents  of  them,  the  opposite  party  cannot  compel  an  inspection 
and  delivery  of  copies  of  such  documents  under  the  same  section,  but  must  for  this 
rpnrpose  apply  to  the  court  or  a  judge  under  the  50th  section.  Scott  v.  Zygomxdai^ 
:kxx.  155. 

i5.  Application  under  Bankrupt  Law,  1849.  An  application  for  the  inspection  of 
IkK^vments,  under  the  Bankrupt-law  Ck>nsolidation  Act,  1849,  must  disclose  die  pe 
intended  to  be  made  of  the  evidence  obtained  by  sach  inspection.  Ex  parte  Bxmdl^ 
X.  128. 

Id.  Before  plea.  An  application  for  an  order  for  the  discovery  of  docmnents, 
nnder  17  &  18  Vict  c.  125,  s.  50,  may  be  made  by  a  defendant  before  filing  his  ple& 
Forshaw  v.  LeufiSf  xxix.  488. 
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1 7.  In  order  to  support  an  application  to  inspect,  it  is  sufficient  if  the  party  apply- 
ing ^hows  that  the  documents  sought  to  be  inspected  are  in  the  possession,  custody, 
or  control  of  the  other  party,  and  are  material  to  substantiate  his  own  case ;  the  effect 
of  the  evidence  to  prove  that  case  being  a  matter  to  be  decided  upon  the  trial,  and 
forming  no  ground  for  determining  whether  the  inspection  should  or  should  not  be 
ordered.    Riccard  y.  The  Inclosure  Commissioners y  {fc.  xxviii.  260. 

18.  Where  an  application  is  made  for  inspection  of  documents  under  the  14  &  15 
Tict  c.  99,  s.  6,  issue  need  not  be  joined  before  the  order  is  applied  for.  On  applicar 
tion  to  make  absolute  a  rule  nisi  for  such  inspection,  no  one  appeared  to  show  cause. 
Ck>unsel  asked  the  eourt  to  make  it  pail  of  the  rule  that  a  place  should  be  named  for 
the  inspection.  Held^  that  the  rule  could  only  be  made  absolute  in  the  terms  prayed. 
Rogers  v.  Turner^  vii.  545. 

19.  For  a  case  where  an  order  to  produce  was  varied  so  as  to  require  the  plaintiff 
to  make  affidavit  of  all  documents  in  his  possession,  see  Macintosh  v.  The  Great 
Western  Railway  Co,  xv.  428. 

II.   What  Documents  may  he  inspected;  Primleged  Communications. 

1.  Inspection  of  documents — Right  of  reversioner  to  inspect  lease — In  action  to 
recover  leaseholds.  In  an  action  to  recover  leasehold  premises,  the  reversioner  is 
entitled  to  inspect  the  lease  in  the  hands  of  the  defendant,  assignee  thereof,  if  he  has 
no  counterpart,  and  also  the  assignment,  but  not  the  conveyance  to  defendant  of  the 
fVeehold  adjoining,  (on  an  allegation  that  the  defendant  has  obliterated  the  boundaries) 
as  that  deed  does  not  prove  any  part  of  the  plaintiff's  title  to  the  land  he  seeks  to 
recover.    Doe  d.  Avery  v.  Langford^  x.  406. 

2.  Where  it  reasonably  appears  upon  affidavit  that  a  document  in  the  possession  of 
one  party,  is  material  in  support  of  the  case  of  the  other  party,  or  to  contradict  iJie 
case  set  up  in  answer,  an  inspection  of  such  documents  will  be  granted.  Scott  y. 
WaJUcer,  xxii.  134. 

8.  Where  it  was  to  be  assumed  that  there  were  entries  in  books  from  which  the  bill 
of  particulars  had  been  made  out,  which  might  be  good  evidence  for  the  plaintiff  to 
rebut  the  defendant's  case,  it  was  heldy  that  the  plaintiff  was  entitled,  under  the  14  & 
15  Ylct  c.  99,  to  an  inspection  of  the  entries  in  the  defendant's  books  relating  to  the 
bill  of  particulars.    lb, 

4.  Land-agenVs  documents.  Documents  made  by  a  land-agent  in  the  course  of  his 
employment,  being  demanded  by  the  owner  of  the  estate,  were  ordered  to  be  pro- 
duced for  inspection,  though  it  was  claimed  that  they  were  made  for  private  use,  and 
were  not  paid  for  by  the  principal.    Beresford  v.  Driver^  vii.  25. 

5.  Production  of  mortgage  deeds  in  administration  suit.  The  fact  that  by  the  pro- 
duction of  mortgage  deeds  in  an  administration  suit  the  mortgagors  would  be  injured, 
is  no  valid  objection  to  their  production  when  properly  called  for.  Gough  v.  Offley, 
XV.  276. 

6.  Where  plaintiffs,  suing  as  assignees  of  a  bankrupt  firm,  demand  documents  of  the 
defendants,  the  insolvents,  relating  to  the  matters  in  dispute,  they  are  entitied  to  see 
them.     Goodall  v.  Little^  iiL  79. 

7.  Lien  of  solicitors  on  documents.  Where  documents  belonging  to  a  trust  are  in 
the  hands  of  the  solicitor  to  the  trust,  who  claims  a  lien  upon  them,  a  trustee  defendant 
cannot  by  answer  refuse  to  disclose  the  deeds  on  the  ground  that  the  solicitor  claims 
his  lien,  and  will  not  produce  them.  The  course  is  for  the  trustee  to  obtain  an  ex- 
tension of  time  to  put  in  his  answer,  which  extension  of  time  will  be  from  time  to 
time  prolonged,  until  the  trustee  can  pay  off,  or  procure  a  waiver  of  the  Hen.  Good' 
thap  V.  Weaving,  xiL  280. 

8.  Production  of  documents  which  might  subject  party  to  penalty  in  foreign  country, 
A  foreign  king  filed  a  bill  claiming  a  ship  purchased  out  of  the  royal  revenues  by  tho 
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defendants  as  agents  for  an  insurgent  government,  which  phdntiff  had  since  put  down ; 
and  moved  for  a  discovery.  Two  of  the  defendants,  foreigners,  by  their  answer, 
defended  the  acts  of  the  insurgent  government,  and  alleged  that  in  this  matter  they 
were  the  agents  of  many  thousand  persons,  and  that  the  production  of  documents 
might  subject  these  persons  and  themselves  to  penalties  in  a  foreign  country.  Heldy 
that  these  persons  could  not  be  represented  in  this  court,  nor  were  represented  by  the 
plaintiff;  and  that  the  liability  of  either  of  them  or  of  defendants  to  penalties  in  a 
foreign  country  was  no  defence  agsdnst  production ;  which  was  accordingly  ordered. 
Qucere,  whether  the  admission  of  rebellion  in  defendants'  answer  would  deprive  them 
of  their  right  to  decline  production.    The  King  of  The  Two  Sicilies  v.  Willcox,  ii.  122. 

9.  Pledged  documents,  AVhere  a  party  has  pledged  documents  relating  to  matters 
in  question  in  a  suit  previous  to  the  institution  of  the  suit,  he  cannot  be  compelled  to 
redeem  them  for  the  purpose  of  production.    Liddell  v.  Norton,  xxiii.  241. 

10.  Privilege  of  client.  If  a  client  forbid  his  attorney  to  produce  a  deed  which  is 
called  for,  it  is  no  violation  of  the  privilege  of  the  client  if  the  court  orders  the  at- 
torney to  show  the  endorsement  on  the  deed.    Phelps  v.  Prew,  xxiv.  96. 

11.  Letters  between  one  party  and  solicitor  of  both,  H.  advanced  money  to  G.  on 
the  security  of  certain  property  recently  purchased  by  6.,  D.  being  solicitor  to  both 
parties.  H.  afterwards  filed  his  bill,  alleging  that  the  property  was  insufficient,  and 
that  there  had  been  fraud  and  collusion  between  6.  and  D.  Held,  that  letters  which 
had  passed  between  6.  and  D.  with  reference  to  the  purchase  and  to  the  mortgage 
were  not  privileged.    Hawkins  v.  Gathercole,  ii.  109. 

12.  Title  deeds — Privilege — Exceptions,  There  is  an  exception  to  the  rule  by  which 
the  plaintiffs  title  deeds  are  privileged  from  production,  and  this  is  in  a  case  where 
the  party  applying  for  their  inspection  has  himself  an  interest  in  them.  Per  Wight- 
man,  J.    Riccard  v.  The  Inclosure  Commissioners,  Sfc,  xxviii.  260. 

13.  Privileged  documents — Affidavit,  It  is  no  answer  to  an  application  for  an  order 
for  a  discovery  of  documents  under  the  17  and  18  Vict  c.  125,  s.  50,  that  they  are 
privileged  from  production ;  that  must  be  shown  in  the  affidavit  made  in  obedience 
to  the  order.    Forshaw  v.  Lewis,  xxix.  488. 

14.  Part  privileged.  Per  Parke,  B.  Under  such  an  order  for  discovery,  if  a  por- 
tion of  a  document  is  privileged  and  the  rest  not,  it  can  be  produced  with  the  priv- 
ileged portion  covered  up.    lb, 

15.  Retainer  of  counsel.  Per  Parke,  B.  The  &ct  of  the  retainer  of  counsel  or  at- 
torney is  not  a  privileged  communication.    lb, 

16.  Attorney  bound  to  disclose  as  to  possession  of  document  The  attorney  of  a 
party  to  a  suit  may  be  asked,  and  is  bound  to  answer,  whether  a  document  which  he 
has  received  from  his  client  in  the  course  of  his  professional  employment,  is  in  his  pos- 
session or  else¥[here  in  court    Dwyer  v.  Collins,  xii.  532. 

lU.  MisceUaneous  Cases;  Refusal  to  produce;    Costs, 

1.  A  party  declining  to  produce  a  document,  ought  simply  to  answer  that  he  does 
not  produce  it,  and  should  not  enter  into  a  statement  of  the  reasons  why  he  does  not 
produce  it    Laxton  v.  Reynolds,  xxviii.  553. 

2.  Insppction  of  documents  at  chambers — Solicitor  of  both  parties  may  inspect. 
Documents  produced  at  chambers  in  an  administration  suit,  by  a  claimant,  in  support 
of  his  claim  as  a  creditor  of  the  testator,  ordered  to  be  produced  before  the  chief  clerk 
for  the  inspection  of  witnesses  on  the  part  of  the  plaintiff,  in  order  to  test  their 
authenticity,  solicitors  for  both  parties  being  permitted  to  be  present  at  the  production 
and  inspection.     Groves  v.  Groves,  xxiii.  350. 

3.  Who  may  inspect,  A  plaintiff,  under  an  or^er  for  himself,  his  solicitors  and 
agents,  will  not  be  allowed  to  take  with  him  a  relation  to  assist  in  the  inspection  <^ 
documents  admitted  by  the  defendants  to  be  in  their  custody.  Summerjield  T. 
Prichard,  xviL  492. 
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4.  Vivd  fXKe  ezaminatum — Chancery  Procedure  Amendment  Act,  Section  31 — /n- 
tpection  of  documents.  Upon  the  examination  of  a  witness  for  one  defendant  before 
a  special  examiner,  documents  were  placed  in  his  hands  to  be  proved  as  exhibits  hj 
proof  of  handwriting,  and  no  more ;  the  plaintiff  then  required  to  inspect  the  docu- 
ments. Held,  that  the  counsel  or  solicitor  for  the  pbuntiff  in  such  a  case,  had  no  right 
to  inspect  the  documents  placed  in  the  hands  of  the  witness.  Lord  v.  Colvin,  xxiii. 
418. 

5.  Production  of  will  from  a  consistory  court.  The  court  will  order  the  registrar 
of  the  consistory  court  to  attend  with  the  will  in  court  at  the  hearing.  Wiyan  y. 
Rowland,  xxi.  50. 

6.  Contingent  estate.  Where  an  estate  has  been  given  to  a  defendant,  till  the  hap- 
pening of  a  certain  event,  he  cannot  object  to  the  production  of  certain  deeds  on  the 
ground  that  they  might  prove  the  event  to  have  happened,  and  thus  produce  what 
was  called  in  this  case  "  forfeiture."    Hambrook  v.  Smith,  ix.  226. 

7.  A  party,  upon  motion,  must  produce  the  documents  called  for,  even  if  it  cause 
much  inconvenience  and  expense.  Macintosh  v.  The  Great  Western  Railway  Co.  xv. 
851. 

8.  Refusal  to  produce  by  mortgagee.  Where  a  prior  mortgagee,  who  also  claims  a 
judgment  debt,  refuses  to  produce  a  deed  because  he  is  a  mortgagee,  and  the  mort- 
gage is  then  paid  by  a  subsequent  mortgagee,  the  prior  mortgagee  cannot  appro- 
priate the  funds  first  to  the  payment  of  the  judgment  debt,  and  then  to  the  mortgage, 
but  the  mortgage  must  be  considered  paid,  and  then  the  deed  must  be  produced, 
that  being  important  evidence  for  some  parties  in  the  cause.  Cannock  v.  Jauncey, 
xxi.  279. 

9.  Document  in  hands  of  solicitor — Admission.  A  defendant  admitted  that  certain 
documents  were  in  the  possession  of  himself  and  W.  C,  his  co-executor,  and  that 
others  were  in  the  possession  of  their  solicitor,  W.  C.  not  being  a  party  to  the  suit 
Held,  that  an  order  for  production  could  not  be  made  against  the  defendant  on  such 
an  admission.    MorreU  v.  Wooten,  ii.  28. 

10.  Production  of  concealed  passages  of  documents — Denial  of  relevancy.  Under 
an  order  for  production  of  documents,  the  denial  upon  oath  of  the  relevancy  of  con- 
cealed passages  will  not  be  sufficient;  and  upon  the  court  itself  ascertaining  that 
they  might  possibly  refer  to  the  questions  at  issue,  an  order  was  made  upon  the 
defendant  for  the  production  of  the  concealed  passages,  with  costs.  Caton  v.  Lewis^ 
xix.  603. 

11.  Counsel  will  be  heard  by  the  court  in  opposition  to  a  suounons  for  production 
of  documents.    Dipple  v.  Cortes,  xv.  324. 

12.  Reasonable  notice  to  produce  deed — Secondary  evidence.  In  case  of  the  refusal 
of  a  party  through  his  attorney  to  produce  a  deed,  the  party  calling  for  it  is  not 
obliged  to  subpoena  the  party  refusing  into  court  The  particular  circumstances 
of  each  case  must  determine  what  is  reasonable  for  the  party  calling  for  the  deed 
to  do,  and  af\er  what  is  reasonable  has  been  done,  secondary  evidence  of  the  con- 
tents of  the  deed  may  be  given.    Phelps  v.  Prew,  xxiv.  96. 

13.  Answer  not  admitting  possession  of  documents — Fraud.  Where  an  answer,  ad- 
mitted to  be  sufficient,  does  not  admit  the  possession,  &c.,  of  certain  documents,  no 
allegation  of  falsehood  or  fraud  will,  at  a  subsequent  stage  of  the  suit,  entitle  the 
plaintiflT,  on  motion,  to  obtain  the  production  of  such  documents ;  the  remedy  under 
such  circumstances  must  be  either  by  criminal  proceedings,  or  by  a  new  bill.  ReyneU 
T.  Sprye,  viii.  35. 

14.  On  a  bill  to  set  aside  a  deed  filed  by  one  plaintiff  only,  praying  that,  if  neces- 
sary, it  might  be  taken  as  on  behalf  of  creditors  generally,  it  appeared  that  A, 
claiming  under  the  deed,  had  a  power  of  i^pointment,  and  that  she  had  appointed 
imder  her  power ;  the  plaintifr  moved  for  production  of  documents  in  the  hands 
if  the  trustees  of  the  deed,  offering  to  confirm  the  appointment  of  A.    The  appointeei 
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wera  not  parties.    Heldj  that  the  production  could  not  be  enforced  in  the  absence 
of  those  persons.    Ford  y.  Dolphin,  xix.  116. 

15.  Costs  of  inspection.  Where  inspection  is  granted,  under  the  14  &  15  Vict 
c  99,  8.  6,  of  documents  in  the  custody  or  under  the  control  of  an  oppodte  party, 
the  costs  of  such  inspection  must  be  paid  bv  the  partj  seeking  it.  Hill  v.  PhUp, 
▼ii.  591. 

16.  In  an  action  against  the  licensed  keeper  of  a  private  lunatic  asylum,  under  the 
8  &  9  Vict  c.  100,  by  a  person  who  had  been  confined  in  it  as  a  lunatic,  for  improper 
treatment  of  him  while  a  patient  there ;  the  court,  on  application  by  the  plaintiff, 
under  the  14  &  15  Vict  c.  99,  s.  6,  directed  inspection  of  certain  books,  &c.,  required 
by  the  first-mentioned  statute  to  be  kept  The  inspection,  however,  was  ordered  to  be 
conducted  before  the  Master,  who  should  seal  up,  uninspected,  all  parts  of  the  books 
not  relating  to  the  plaintiff's  case.  Inspection  was  also  granted  of  certain  letters  to 
the  defendant,  which  gave  information  as  to  the  state  of  the  plaintiff,  or  suggestions 
as  to  the  mode  of  treatment ;  the  Master  to  determine  which  of  those  produced  were 
to  be  so  considered,    lb, 

17.  If  A,  suspecting  that  B  has  not  produced  all  of  the  documents  which  a  judge 
has  ordered  him  to  produce,  makes  by  an  affidavit  the  judge's  order  a  rule  of  court, 
thi}s  subjecting  B  to  costs,  if  B  can  satisfy  the  court  that  he  has  no  more  documents 
he  is  entiUed  to  have  the  order  for  the  payment  of  costs  rescinded.  In  re  Farrantj 
zL  392. 

PROHIBITION. 

1.  Against  commissioners  proceeding  to  enforce  penalty,  A  prohibition  was  refused 
against  commissioners  proceeding  to  enforce  a  penalty  incurred  under  a  local  act, 
when  it  was  doubtful  if  they  had  jurisdiction.  A  clear  case  only  will  justify  a  pro- 
hibition.   In  re  Birch,  xxx.  519. 

2.  Irregularity  of  practice.  When  a  decree  was  made  by  the  consistorial  court 
against  a  party  without  notice  to  and  without  the  knowledge  of  the  party  against 
whom  the  d^ree  was  made,  it  was  held,  no  ground  for  a  prohibition.  It  was  but  an 
irregularity  of  practice,  and  of  this  the  temporal  courts  will  not  take  notice.  Ex 
parte  Story,  xvi.  420,  462. 

8.  Action  for  freight — Fraud,  After  an  action  for  freight  bad  been  commenced,  a 
monition  issued  from  the  court  of  admiralty  requiring  the  defendant  to  bring  the 
freight  into  that  court,  in  a  suit  there.  The  defendant  pleaded  to  that  suit,  paid  in 
the  money,  and  the  cause  stood  for  hearing ;  tiie  court  of  exchequer  refused  a  prohi- 
bition ;  though  it  was  suggested  that  the  suit  in  the  admiralty  was  brought  by  collusion. 
Place,  in  re,  xviii.  525. 

4.  Plaint  against  Queen  of  Portugal  A  plaint  was  entered  in  the  lord  mayor^s 
court  against  the  Queen  of  Portugal  ^  as  reigning  sovereign  and  supreme  head  of  the 
nation  of  Portugal,"  to  recover  a  debt  alleged  to  be  due  from  the  Portuguese  govern- 
ment, and  a  foreign  attachment  had  issued.  Held,  that  as  the  court  had  no  jurisdic- 
tion over  the  person  of  the  defendant,  the  awarding  of  foreign  attachment  against  her 
property,  as  a  means  of  compelling  an  appearance,  was  an  excess  of  jurisdiction ; 
and  the  court  made  absolute  a  rule  for  a  prohibition  to  restnun  proceedings  in  the 
action,  and  in  the  attachment    De  Haber  v.  The  Queen  of  Portugal,  vii.  340. 

5.  The  same  principle  was  applied  to  a  case  where  a  plaint  was  entered  in  the  lord 
mayor's  court  against  the  Queen  of  Spain,  not  expressly  as  reigning  sovereign,  but 
where  an  affidavit  showed  that  the^  plaintiff 's  sole  cause  of  action  arose  against  her  as 
head  of  the  Spanish  nation.    lb, 

6.  The  writ  of  prohibition  may  in  such  cases  be  granted  on  the  application  of  the 
queen  (the  defendant)  before  she  has  appeared  to  the  action  in  th6  lord  mayor^fl 
court ;  or  on  the  application  of  the  garnishee,  eitiier  before  or  after  he  has  pleaded 
nil  habet,    lb. 
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7.  Where  an  inferior  court  has  no  jurisdiction  to  entertain  a  suit,  it  is  not  necessary 
to  entitle  a  party  to  a  prohibition  that  he  should  have  there  pleaded  to  the  jurisdiction, 
and  that  the  plea  should  have  been  oTcmiled.    lb. 

8.  The  court  is  bound  to  grant  a  prohibition  where  a  court  has  no  jurisdiction,  upon 
the  application  of  a  stranger  as  well  as  of  a  party  to  the  proceedings,    lb. 

9.  The  process  of  foreign  attachment  can  only  be  resorted  to  where  the  cause 
of  action  against  the  original  defendant  arises  within  the  jurisdiction  of  the  court 
from  which  the  attachment  issues.    lb. 

As  to  prohibitions  to  county  courts,  see  County  Coubt. 

QUESTIONS  OF  LAW  AND  FACT. 

See  Jury. 

QUO  WARRANTO. 

1.  AppUeation  for^  to  contest  electiork^-Continuing  contract — Stat.  7  Will.  IV.  jr. 
By  7  WilL  rV.  and  1  Vict  c.  78,  s.  23,  all  applications  for  a  quo  uxirranto  to  question 
the  elections  of  corporate  officers  are  to  be  made  before  the  end  of  twelve  calendar 
months  **  afler  the  election,  or  the  time  when  the  person  against  whom  application  is 
made  shall  have  become  disquaMed."  Held,  that  where  a  party  had  entered  into  a 
continuing  contract  with  the  council,  the  disqualification  continued  during  the  exist- 
ence of  the  contract,  and  that  a  quo  warranto  might  be  applied  for,  notwithstanding 
more  than  twelve  months  had  elapsed  from  the  time  of  the  election,  or  from  the  time 
when  the  disqualification  first  attached.    Regina  v.  Francis,  ziL  419. 

2.  Information  in  the  nature  of  a  quo  warranto.  Sec.  146  et  seq.  of  the  Common- 
law  Procedure  Act,  1852,  as  to  error  in  "any  cause,"  do  not  extend  to  informations 
in  the  nature  of  a  quo  voarranto,  in  respect  of  which  the  fiat  of  the  attorney-general 
must  still  be  obtuned  and  a  writ  of  error  sued  out,  according  to  fonner  practice. 
Regina  v.  Scale,  Regina  v.  Alford,  zxx.  350. 

3.  Office  of  clerk  to  board  of  guardians.  The  office  of  clerk  to  a  board  of  guardians, 
appointed  by  order  of  the  poor-law  board,  under  the  4  &  5  Will.  lY.  c.  76,  s.  46,  is 
an  office  for  the  usurpation  of  which  an  information  in  the  nature  of  a  quo  warranto 
will  lie.    Regina  v.  The  Guardians  of  St,  Martins^n-the-Fields,  v.  361. 

4.  Resignation  of  seat — Liability  for  costs.  The  candidate  elected  to  a  public  office 
by  an  invalid  election,  although  he  resign  his  seat,  is  liable  to  the  costs  of  an  information 
in  the  nature  of  a  quo  warranto  on  behalf  of  a  rival  candidate.  Regina  v.  Sidney, 
iv.  234. 

RAILWAYS. 

L  POWERS   OF  RAILWAY  COMPAKIES. 

n.  shareholders;  calls;  assessments. 

m.  powers,  duties,  and  liabilities  op  officers  of  railway  com- 
panies. 
IT.  taking  land  and  proceedings  therefor;  special  contracts. 

Y.   CONTRACTS    WITH    OTHER    ROADS,  &C. ;    AMALGAMATION    OF   COMPA- 
NIES. 
Tl.  LIABILITY  FOR  INJURIES  TO   LAND  AND   CATTLE;  LOSS   OF  GOODS. 
Vn.   CASES  WHEREIN  A  MANDAMUS   WILL   BE  ISSUED. 
Tin.   CONSTRUCTION   OF  PARTICULAR  STATUTES. 
IZ.  MISCELLANEOUS   CASES. 

I.  Powers  of  Raihoay  Companies. 
1.  Powers  as  to  dispd^on  of  income.    By  their  acts  of  incorporation,  a  company 
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was  empowered  to  make  a  new  railwaj,  with  branclieB,  and  to  improve  their  existing 
railways,  and  to  adapt  them  to  the  use  of  loeomotiye  engines,  which  the  company 
were  required  to  provide,  and  a  time  was  limited  for  the  completion  of  the  worio. 
The  works  were  not  completed  in  pursuance  of  the  requisitions  of  the  act  of  parlia- 
ment, in  consequence,  as  was  alleged,  of  want  of  funds.  Held,  that  the  court  had  not 
jurisdiction,  at  the  suit  of  a  shareholder,  to  restrain  the  company  from  declaring  a 
dividend  until  the  works  were  all  completed,  there  being  no  provi^on  in  the  acts  to 
that  effect,  and  the  disposition  of  the  company's  income  being  a  proper  subject  for  its 
own  internal  regulation.  The  Brown  v.  Monmouthshire  Bailtcay  and  Canal  Co,  iv. 
113. 

2.  Road  constructed  in  part — Company  cannot  he  required  to  complete.  Where  an 
act  of  parliament  authorizes  a  raulroad  company  to  construct  a  road  between  certain 
limits,  and  the  company  construct  the  road  in  part,  they  cannot  be  required  to  go  on 
and  complete  the  road.  The  Great  Western  Railway  Co.  v.  Regina,  xviiL  211 ;  The 
Yorky  ffc.  Railway  Co.  v.  Regina,  xviii.  199,  reversing  the  judgment  of  Lord  Campbell, 
C.  J.,  and  Crompton,  J.,  Coleridge,  J.,  and  Wightman,  J.,  in  the  same  cases  in  the 
queen's  bench,  xvi.  299  and  341,  and  the  judgment  of  Campbell,  C.  J.,  and  Coler- 
idge, J.,  and  Crompton,  J.,  in  Regina  v.  The  Lancashire,  Sfc.  Railway  Co.  xvi.  827, 
and  sustaining  the  judgment  of  Erie,  J.  in  those  cases. 

3.  Application  of  capital.  A  railway  company  must  not  apply  its  capital  to  any 
purpose  not  authorized  by  its  acts  of  parliament  A  railway  company  was  enjoined 
from  using  its  funds  to  get  a  bill  through  parliament  for  improving  the  navigation  of  a 
river  upon  which  it  was  merely  authorized  to  build  wharves  and  warehouses.  Munt  y. 
The  Shrewsbury,  jrc.  Railway  Co,  iii.  144. 

4.  Application  of  funds.  A  railway  company,  incorporated  by  act  qf  pariiament,  is 
bound  to  apply  all  the  funds  of  the  company  for  the  purposes  directed  and  provided 
for  by  the  act,  and  for  no  other  purpose  whatsoever.  The  East  Anglian  Railways  Co, 
v.  The  Eastern  Counties  Railway  Co.  vii.  505. 

5.  Division  of  profits — Powers  of  majority.  The  principles  which  apply  to  partner- 
ships composed  of  a  limited  number  of  persons  apply  to  railway  companies ;  and  a 
majority  of  the  partners  in  a  partnership  of  a  limited  number,  who  have  agreed  to  bring 
in  capital  by  instalments,  can  overrule  the  minority,  upon  the  question,  whether  profit! 
shall  be  divided  while  debts  are  unprovided  for.  The  manner  in  which  profits  are  to 
be  ascert^ned  and  divided  is  a  question  of  internal  management  Stevens  t.  The 
South  Devon  Railway  Co.  xii.  229. 

6.  Broad  and  narrow  gauge.  Where  a  railway  company  is  authorized  by  act  of 
parliament  to  construct  a  railway  on  the  broad  gauge,  they  are  not  prevented  from 
laying  down  rails  on  the  narrow  gauge  also.    Beman  v.  Rufford,  vi.  106. 

7.  By4aws — Liability  for  luggage.  By  sect  169,  of  5  &  6  WilL  IV.  c.  107,  every 
passenger  travelling  upon  the  Great  Western  Bailway  may  take  with  him,  without 
extra  charge,  his  articles  of  clothing,  not  exceeding  certain  weight  and  dimennons ;  and 
the  company  are  not  to  be  liable  for  the  safe  carriage  of  any  article  carried  with  a  pas- 
senger, except  his  articles  of  clothing,  not  exceeding  the  ^ven  weight  and  dimennons. 
By  sect  144,  the  company  are  authorized  to  make  by-laws  for  the  government  of  their 
affairs,  for  regulating  the  proceedings  of,  and  remunerating  the  directors,  and  for  the 
management  of  the  undertaking,  and  of  their  officers ;  provided  that  the  by-laws  are 
not  repugnant  to  the  laws  of  England  or  the  directions  in  the  act  HeU,  that  a  by-law 
made  under  sect  144,  and  declaring  that  the  company  would  not  be  responsible  finr  the 
care  of  a  passenger's  luggage,  unless  booked  and  the  carriage  paid  for,  was  bad. 
Williams  v.  The  Great  Western  Railway  Co.  xxviii.  439. 

8.  The  term,  articles  of  clothing,*ought  to  include  all  things  necessary  to  the  toOet 
Per  Pollock,  C.  B.    lb. 
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n.  Shareholders;  Calls;  Assessments. 

1.  Eastern  Union  Railway  Act,  1853 — Preference  shares,  on  what  terms  redeemable 
under — Priority  of  arrears.  Preference  shareholders,  whose  shares  are  redeemed 
tinder  the  powers  of  the  stat  16  &  17  Vict  c.  221,  intituled,  '^An  act  to  enable  the 
Eastern  Union  Railway  Company  to  redeem  their  preference  shares,  and  for  other 
purposes,^  are  entitled  to  be  paid  the  arrears  of  interest  or  dividends  upon  such  shares 
from  the  time  when  such  interest  or  dividends  ceased  to  be  paid  up  to  the  time  of 
passing  of  the  said  act,  out  of  any  money  of  or  belonging  to  the  company  applicable 
to  such  payment,  before  any  payment  is  made  by  the  company  to  the  ordinary  share- 
holders in  respect  of  dividends  or  interest  Sturge  v.  The  Eastern  Union  Railway  Co, 
xxxi.  406. 

2.  Action  for  calls j  who  liable  to — Inference  thai  defendant  was  a  shareholder  rebutted 
'^Forfeiture  of  deposit  A  railway  company  proved  due  notice  of  calls,  and  that  the 
defendant's  name  was  on  the  sealed  register  of  the  company.  The  defendant  put  in 
bis  application  for  shares  and  the  letter  of  allotment,  by  the  former  of  which  it 
appeared  that  he  applied  for  one  hundr<^d  shares  in  the  company,  undertaking  to  pay 
the  deposit  and  sign  the  necessary  deeds.  The  letter  acquainted  him  that  fifly  shares 
had  been  allotted  to  him,  and  that  they  would  be  forfeited  if  the  deposit  were  not  paid 
within  the  specified  time,  and  the  parliamentary  contract  and  subscribers'  agreement 
signed  before  a  certain  other  day.  The  defendant  had  never  done  any  other  act  with 
regard  to  the  company.  Held,  that  this  evidence  rebutted  the  primd  facie  inference 
from  the  register  that  the  defendant  was  a  shareholder  in  the  compahy.  Per  Pollock, 
C.  B.,  the  action  would  be  maintainable  if  the  defendant  had  paid  the  whole  sum 
subsciibed  for,  though  he  had  not  executed  the  parliamentary  contract  and  subscribers' 
agreement.  Semble,  that  the  defendant  was  entitled  to  abandon  his  contract  and  for- 
feit his  deposit  Semble,  also?  that  the  company  might  accept  the  subscription  of  the 
defendant  to  the  parliamentary  contract  and  subscribers'  agreement  after  the  time 
specified  in  the  letter  of  allotment  The  Waterford^  Sec.  Railway  Co.  v.  Pidcock,  xviii. 
517. 

8.  Liability  for  assessments — Change  of  terminus — Reduction  of  capital  stock — Au- 
thority of  directors.  Suit  was  brought  against  an  alleged  subscriber  to  railroad  stock 
for  part  of  his  subscription  on  the  following  state  of  facts ; — The  plaintifis  were 
an  incorporated  company  for  the  construction  of  a  road  between  two  points.  It  was 
proposed  to  build  another  road  which  should  be  a  continuation  of  the  first  from  its 
place  of  termination,  the  capital  stock  in  which  was  put  at  800,000/.  in  32,000  sliares 
of  25/.  each.  It  was  afterwards  agreed  by  the  parties  in  interest  that  the  two  roads 
should  be  consolidated  upon  certain  terms,  and  with  this  understanding  the  defendant 
became  a  subscriber  for  200  shares  of  the  consolidated  stock,  paid  the  calls  upon  him,, 
and  received  the  scrip  certificates  for  the  stock.  He  also  signed  the  parliamentary 
subscription  contract,  and  the  shareholders'  agreement.  But  when  the  bill  for  incor-^ 
poration  was  before  parliament,  they  reduced  the  length  of  the  line  of  the  proposed 
extension,  changing  one  of  the  termini  of  the  road ;  and  also  reduced  the  capital  stock 
from  800,000/.  to  400,000/.  The  directors  passed  a  vote  in  favor  of  the  consolidation 
and  assessed  the  defendant  on  the  200  shares.  Held,  that  they  had  no  authority  to  do 
this,  that  the  defendant  was  not  a  shareholder  and  not  liable  to  the  assessment  7^« 
Midland  Great  Western  Railway  Company  of  Ireland  v.  Leech,  xxviiL  1 7. 

4.  Suit  by  two  shareholders  to  restrain  application  of  funds  to  complete  branch — 
Acquiescence.  Two  shareholders  in  an  incorporated  railway  company,  suing  on 
behalf  of  themselves  and  all  others,  sought  to  restrain  the  company  from  applpng 
Uieir  funds  in  completing  a  branch  railway,  for  the  construction  of  which  their  parliar 
mentary  powers  had  expired.  An  interlocutory  application  for  an  injunction  was 
refused,  on  the  grounds  that  one  of  the  plaintiffs  named  had  acquiesced  in  the  acts 
compkdned  of,  that  the  injunction  would  cause  considerable  inconvenience ;  that  as  alt 
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the  land  had  been  purchased,  it  was  not  clear  that  it  was  illegal  to  complete  the  line, 
and  that  the  suit  was  not  properly  framed,  being  on  behalf  of  all  the  shareholders, 
which  would  include  those  who  had  sanctioned  the  acts  sought  to  be  restrained. 
Ffooks  v^  The  London  and  Southwestern  Railway  Co,  xix.  7. 

5.  Registered  holder  of  shares,  a  trustee.  The  registered  holder  of  shares  in  a  rail- 
way company,  though  a  mere  trustee,  is,  in  the  absence  of  any  special  contract  to  the 
contrary,  alone  liable  to  the  company  for  calls  on  such  shares ;  and  the  company  have 
no  remedy  in  equity  for  calls  against  the  real  or  beneficial  owner  of  such  shares. 
77ie  Newry,  Sfc,  Railway  Co,  r.  Moss,  iv.  84. 

6.  Effect  of  executing  subscribers*  agreement — Agreement  by  directors  to  return  de- 
posit  if  act  not  obtained.  An  allottee  of  shares  in  a  projected  railway  company  paid 
on  them ;  he  also  executed  the  subscribers'  agreement,  a  deed  under  seal ;  but  he  did 
so  on  the  faith  of  a  letter  written  by  the  provisional  directors  before  the  execution  of 
the  deed,  by  which  they  undertook  to  return  the  whole  deposit  if  the  act  should  not 
pass.  The  deed  was  in  the  usual  form,  between  all  the  shareholders  with  trustees,  to 
perform  the  covenants,  and  contained  a  covenant  to  indemnify  the  provisional  directors 
whether  the  act  should  or  should  not  pass.  Held,  that  the  deed,  being  a  contract  by 
each  shareholder,  with  all  the  others,  its  efiect  could  not  be  destroyed  in  favor  of  any 
shareholder,  by  a  contract  between  him  and  a  certain  number  of  shareholders ;  and 
consequently,  the  allottee  who  had  signed  it,  was  not  protected  by  the  letter  of  the 
provisional  directors,  against  a  call.    Mowatt,  ex  parte,  xix.  127. 

7.  Call  payable  by  instalments.  Held,  on  error,  that  a  call  upon  the  shareholders  in 
a  railway  compaivy,  payable  by  instalments,  is  valid.  The  London  and  Northwestern 
Railway  Co.  v.  M*Michael,  iv.  459. 

IIL  Powers^  ZhUteSf  and  LitxbUtties  of  Officers  of  Rcdlwaiy  Companies, 

1.  Shares  placed  at  discretion  of  directors — Duty  to  account — Acquiescence — Gen" 
era!  lioLbUities  of  directors.  The  shareholders  of  a  railway  company,  at  a  general  meet- 
ing passed  a  resolution,  by  which  they  placed  a  large  number  of  shares  at  the  disposal 
of  the  directors,  who,  as  a  body,  did  not  interfere  with  the  management  of  the  com- 
pany, but  allowed  6.  H.,  their  chairman,  to  exercise  a  supreme  control  over  the  com- 
pany and  its  affairs.  The  shares  were  then  placed  in  the  share  register  in  the  name 
of  G.  H.  at  the  end  of  the  names  of  the  shareholders,  and  he  caused  numbers  of  these 
shares  to  be  transferred  into  the  names  of  divers  persons,  and  through  different 
brokers  sold  them  in  the  market  at  considerable  premiums.  Upon  a  bill  filed  by  the  com- 
pany, it  was  held,  that  the  office  of  directors  is  a  place  of  trust ;  that  unambiguous  ex- 
pressions alone  could  confer  upon  them  any  special  power ;  that  a  resolution  to  place 
shares  at  the  disposal  of  the  directors,  without  more,  did  not  render  them  irresponsiUe ; 
that  they  were  bound  to  give  explanations  to  the  shareholders,  and  could  not  derive 
any  personal  or  pecuniary  advantage  from  the  mode  of  dealing  with  the  shares ;  that 
a  suggestion  of  ^e  application  of  money  for  secret  purposes  will  not  exonerate  the 
directors  from  accounting,  nor  can  any  person  in  a  fiduciary  position  retain  any  re- 
muneration for  his  services ;  that  an  acquiescence  in  the  acts  of  the  directors  cannot 
be  raised  by  a  production  of  the  share  register  books  at  the  meetings  of  the  company, 
and  consequently  that  6.  H.  must  accoimt  for  the  shares  disposed  of^  and  pay  the 
costs  up  to  the  hearing,  of  resisting  the  account  The  York  and  North  Midland 
Railway  Co,  v.  Hudson,  xix.  361. 

2.  Ax  to  raising  capital  under  subscription  contract.  An  allottee  of  shares  in  a  rail- 
way company  provisionally  registered,  signed  the  subscription  contract,  which  stated 
that  the  capital  was  to  consist  of  a  certain  sum ;  that  the  provisional  directors  should 
carry  on  the  undertaking,  apply  to  parliament  for  necessary  powers,  apply  the  moneys 
which  came  into  their  hands,  &c.  The  whole  amount  of  stock  was  not  subscribed  for 
and  the  scheme  was  ultimately  abandoned,  after  much  expense  had  been  incurred. 
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ffdd,  that  the  agreement  authorizing  the  directors  to  raise  a  capital  of  the  sum  stated 
did  not  compel  them  to  raise  all  of  such  sum  before  taking  any  steps  to  cany  the 
undertaking  into  effect     Watts  y.  Salter,  zii.  482. 

8.  Contract  by  directors  with  another  company.  The  directors  of  a  railway  com- 
pany, being  only  trustees  for  their  shareholders,  cannot  enter  into  such  a  contract 
with  another  company  as  to  vary  the  rights  of  their  shareholders,  or  diminish  the 
profits  of  the  company ;  and  such  a  contract  is  against  public  policy.  A  court  of 
equity  cannot  lend  its  assistance  to  enforce  such  a  contract,  whether  it  be  valid  or 
invalid  in  law.  The  Shretosbury,  (fc.  Railway  Co.  v.  The  London,  (fc.  Railway  Co. 
xxi.  819. 

4.  Return  of  deposits  to  allottees  by  a  part  of  directors.  If  some  of  the  directors  of 
a  company  return  to  allottees  of  shares  the  deposits  paid  by  them,  and  this  is  approved 
by  the  managing  board  and  by  a  general  assembly  of  the  shibreholders,  an  action  can- 
not be  brought  against  those  directors  for  the  repayment  of  the  returned  deposits. 
Kent  T.  Jackson,  xL  95. 

6.  Bills  introduced  into  parliament  by  directors  to  vary  rights  of  shareholders.  The 
shareholders  of  a  railway  company  consisted  of  two  classes,  viz :  the  proprietors  of 
whole  shares  and  the  proprietors  of  half  or  guaranteed  shares,  and  the  directors  intro- 
duced two  biUs  into  parliament  to  vary  the  rights  and  privileges  of  the  respective 
classes.  Held,  that  the  proposed  scheme  could  not  be  considered  as  such  a  breach  of 
trust  or  duty  to  the  company  as  would  induce  the  court  to  restrain  the  directors  from 
using  the  name  and  seal  and  credit  of  the  company  in  prosecuting  the  bill,  they  enter- 
ing into  a  similar  undertaking  to  that  i^^)08ed  on  the  defendants  in  Parker  v.  The  Dunn 
Navigation  Company.  But  an  injunction  was  granted  to  restrain  the  application  of  the 
funds  of  the  company  in  prosecuting  the  bill,  so  &r  as  it  proposed  to  affect  the  privileges 
attached  to  the  half  shares.     Stevens  v.  The  South  Devon  Railway  Co.  ii.  138. 

6.  Improper  conduct  of  directors — Undue  influence  of  another  company — Winding^ 
up — Injunction — Enforcing  calls.  It  appeared  that  the  directors  of  a  railway  com- 
pany had  acted  very  improperly,  and  that  the  directors  of  another  company  had  an 
undue  influence  in  the  management  of  affairs,  yet,  the  directors  having  resolved 
to  wind  up  the  company,  there  was  no  necessity  of  an  injunction  to  prevent  the 
directors  from  completing  a  part  of  the  road  only,  nor  was  it  proper  to  grant  an  in- 
junction to  forbid  the  directors  of  the  other  company  from  interfering  in  the  matter, 
they  having  sums  at  stake  in  the  same.  Also  the  court  held,  that  it  would  not 
restrain  the  directors  from  enforcing  calls  on  the  contributories.  Logan  v.  Courtoum, 
V.  171. 

7.  Managing  committee.  The  constitution  of  a  railway  company,  as  it  related  to 
the  powers  of  the  managing  committee,  and  the  resignation  of  a  member  of  said  com- 
mittee, commented  upon.  Re  The  Gloucester,  Aberystwith,  Sfc.  Railway  Co.  xxiiL 
157. 

8.  Misapplication  of  capital — Injunction — Acquiescence.  Though  a  shareholder  in 
a  railway  company  has  an  equity  to  have  an  injunction  to  restrain  the  directors  from 
applying  the  funds  of  the  company  in  the  completion  of  a  part  only  of  the  line  with 
a  view  to  the  abandonment  of  the  remainder,  yet  where  the  shareholder,  with  the 
knowledge  of  the  intention  to  abandon  the  greater  part  of  the  line,  remained  passive 
for  eighteen  months,  while  the  directors  were  expending  large  sums  in  the  completion 
of  the  remainder,  the  court  refused  to  interfere  by  injunction.  Graham  v.  The 
Birkenhead,  Lancashire,  ^c.  Railway  Co.  vi.  132. 

9.  Contract  of  doubtful  validity — Injunction.  Where  the  directors  of  a  company 
had  entered  into  a  contract,  the  legality  of  which  was  doubtful,  to  expend  money  in 
laying  down  rails,  they  were  restrained,  at  the  suit  of  some  of  the  shareholders,  from 
laying  down  the  rails  till  the  validity  of  the  contract  had  been  decided  upon  at  law. 
Beman  v.  Rufford,  vi.  106. 

10.  Duty  of  company  as  to  having  servants — Refusal  to  deliver  goods — Conversion* 


668  RAILWATS. 

In  an  action  of  trover  brought  for  the  recovery  of  some  qmcks  which  were  planted 
hy  the  plaintiff*,  by  the  permission  of  the  general  superintendent  of  the  railway  com- 
pany, on  the  land  of  the  company  adjoining  their  station,  for  the  purpose  of  keeping 
them  alive;  both  the  superintendent  and  the  managing  director  of  the  company 
having  refused  to  allow  him  to  remove  them,  and  the  plaintiff  offering  no  evidence  in 
regard  to  the  respective  duties  of  the  superintendent  and  director  aforesaid,  it  was 
heldj  that  it  was  the  duty  of  a  railway  company  trading  largely  as  carriers  on  their 
line,  to  have  some  servants  authorized  to  give  directions,  and  act  for  the  company  on 
all  occasions  as  the  exigency  of  the  traffic  might  require ;  that  the  jury  might  there- 
fore infer  that  the  general  superintendent  and  managing  director  had  authority  to  act 
for  die  company  in  all  matters  in  the  course  of  the  ordinary  business  of  the  company 
as  carriers.  And  also,  one  of  the  judges  dissenting,  that  the  jury  might  also  infer 
that  it  was  within  the  power  of  the  general  superintendent,  to  grant  permission  to  the 
plaintiff  to  put  the  quicks  into  the  company's  land,  and  that  his  refusal  to  deliver 
them,  was  an  act  within  his  ordinary  business^  and  bound  the  company,  and  amounted 
to  an  act  of  conversion  by  them.     The  Taff'Vale  Railway  Co.  v.  GUes^  xxii.  202. 

11.  As  to  the  authority  of  a  secretary  of  a  railway  company  to  bind  the  company 
by  an  admission,  see  Bell  v.  The  London  and  Northwestern  RaUway  Co,  xxi.  566. 

IV.  Taking  Land  and  Proceedings  therefor ;  Special  ContracU, 

1.  Purchase  of  land  hy  company — Application  of  purchase-money — Payment  inio 
court,  Tlie  Northwestern  Railway  Company  contracted  with  the  corporation  of  L., 
for  die  purchase  of  a  piece  of  the  corporation  lands,  for  the  purposes  of  their  railway, 
And  the  title  was  approved ;  but  before  a  conveyance  was  executed  and  the  purchase- 
money  paid,  disputes  arose  between  the  company  and  corporation  respecting  the  sub- 
ject of  the  purchase,  and  the  corporation  brought  an  action  of  ejectment  against  the 

•company,  and  obtained  a  verdict  In  order  to  recover  possession  of  their  works, 
which  were  seized  by  the  sheriff  on  behalf  of  the  corporation,  the  company  paid  the 
purchase-money,  and  subsequently  they  filed  their  bill,  alleging  that  the  corporation 
were  about  to  misapply  the  money,  and  praying  that  it  might  be  paid  into  the  bank, 
pursuant  to  the  provisions  of  the  Lands  Clauses  Consolidation  Act  The  corporation 
admitted  that  they  had  got  3,400/.  part  of  the  money,  in  their  hands,  and  that  1,000/., 
•other  part  thereof,  had  been  lent  to  the  Local  Board  of  Health,  on  mortgage  of  the 
rates  made  by  them.  On  motion  for  the  payment  of  these  two  sums  into  court,  the 
defendants  were  ordered  to  pay  in  the  3,400/.  but  not  the  1,000/.  The  Northwestern 
RaUway  Co,  v.  The  Corporation  of  Lancaster y  xii.  871. 

2.  Right  of  landowner  to  compel  company  to  complete  purchase.  Where  within  the 
prescribed  period  a  railway  company  gave  notice  to  a  landowner  on  the  intended 
line,  that  they  required  to  purchase  his  lands,  and  the  landowner  served  them  with  a 
notice  to  treat,  and  demanded  that  the  compensation  should  be  settied  by  a  jury,  and 
no  further  steps  were  taken  to  complete  the  purchase  until  after  the  expiration  of  the 
period  prescribed  for  the  exercise  of  the  compulsory  powers  of  the  company ;  it  was 
held,  that  the  landowner  might  compel  the  company  to  complete  the  purchase.  The 
Birmingham  and  Oxford  Junction  Railway  Co,  v.  Regina,  iv.  276. 

3.  Notice  by  company  requiring  part  of  field,  and  hy  owner  that  they  must  take  the 
whole — Question  for  jury.  A  was  the  owner  of  a  field,  contained  in  the  books  of  refer- 
ence of  a  railway  company,  but  fifteen  perches  of  it  lay  beyond  the  limits  of  deviation 
laid  down  in  the  plans.  The  company  served  a  notice  upon  A,  requiring  part  of  the 
field  for  the  purpose  of  the  railway.  A  gave  notice  to  the  company  that  if  they  took 
part  they  must  teke  the  whole,  to  which  they  agreed.  A  afterwards  receded  from  his 
notice.  The  company  then  entered  upon  the  whole  under  sect  85  of  the  Lands 
Clauses  Consolidation  Act  Held,  that  the  question,  whether  the  fifteen  perches  wera 
necessary  for  the  works,  was  for  the  jury,  and  that  A,  having  required  the  company 
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to  take  the  whole,  could  not  object  that  their  entry  on  that  portion  was  nnlawftiL 
Doe  d.  Armistead  v.  The  North  Staffordshire  Railway  Co.  iv.  216. 

4.  By  the  9 2d  section  of  the  Lands  Clauses  Consolidation  Act,  the  owners  of  a 
manufactory  have  the  option,  a  notice  being  served  upon  them  by  a  railway  company 
for  a  part  of  the  numufactory,  to  sell  the  said  part,  or  the  whole.  Sparrow  v.  The 
Oxford,  Worcester,  S^c.  Railway  Co,  xiii.  83. 

5.  Right  to  take  land  for  branch  railway,  A  railway  company  having  opened  thei^ 
main  line  for  traffic,  but  not  having  completed  the  stations  and  workti,  are  entitled 
under  the  Railways  Clauses  Act,  8  Vict  c.  20,  s.  16,  to  take  compulsorily,  within  the 
time  for  completing  the  railway  and  works,  any  lands  situate  within  the  limits  of  de- 
viation, for  the  purpose  of  making  a  branch  railway.  Sadd  v.  jTfte  Maldon,  Sfc.  Rail' 
way  Co,  tL  410. 

6.  Effect  of  counter-notice — Injunction,  A  railway  company  gave  notice  to  the 
owners  of  premises  that  they  intended  to  take  sufficient  thereof  to  widen  their  road. 
The  proprietors  then  gave  a  counter-notice  requiring  the  company  to  take  the  wholo 
premises,  and  filed  a  Hll  to  restrain  the  company  from  summoning  a  jury  to  assess  the 
value  of  the  easement,  unless  they  would  purchase  the  whole,  the  plsdntifis  undertaking 
to  sen  the  same ;  and  an  injunction  was  granted.  The  company  then  gave  notice  of 
their  intention  to  summon  a  jury  to  assess  the  value  of  the  whole.  A  second  bill 
having  beeh  filed  to  restrain  the  company  from  proceeding  on  this  notice,  it  was  held^ 
that  the  plaintiffs,  by  giving  the  counter-notice,  had  established  an  equity  against 
themselves,  disentitling  them  to  an  injunction,  and  that  the  first  injunction  was  prop- 
erly granted  upon  terms.  Pinchin  v.  The  London  and  Blaclcwall  Railway  Co.  xxxL 
249. 

7.  Right  to  enter  upon  lands  to  effect  junction,  A  railway  company  had  power  **  to 
make  and  maintain  the  railway  and  works  on  the  line,  and  upon  the  lands  delineated 
is  the  parliamentary  plan,  and  described  in  the  books  of  reference,  and  to  enter  upon, 
take,  and  use  the  said  lands  or  such  of  them  as  should  be  necessary  for  that  purpose ;  ** 
but  they  were  not  to  enter  upon,  take,  or  use  any  of  the  land  or  property  of  a  certain 
preexisting  railway  company,  or  in  any  manner  to  alter,  vary,  or  interfere  with  that 
railway  or  any  of  the  works  appertaining  thereto,  save  only  for  the  purpose  of  effect- 
ing the  junction  thereby  authorized  in  manner  in  the  said  act  authorized,  and  not 
otherwise ;  one  of  the  clauses  of  the  act,  giving  certain  powers  to  the  company  for 
effecting  a  junction  with  the  preexisting  railway.  Held,  that  there  being  nothing  to 
show  that  it  was  absolutely  necessary  for  the  company,  in  order  to  effect  the  junction, 
it  had  no  power  to  take  as  owners  certain  lands  over  which  the  line  of  the  preexisting 
railway  actually  passed ;  but  thero  was  a  right  to  enter  upon  such  lands,  by  way  of 
easement,  for  the  purpose  of  effecting  the  junction.  The  Oxford,  ffc.  Railway  Co, 
▼.  The  South  Staffordshire  Railway  Co,  xix.  181. 

8.  Powers  to  purchase  and  to  enter,  when  gone — Right  to  perfect  title.  Where  a 
railway  company  have  given  due  notice  of  their  intention  to  purchase  lands,  deposited 
the  purchase-money  and  delivered  the  bond  before  the  expiration  of  the  period  pre- 
scribed for  the  exercise  of  compulsory  powers,  neither  their  power  to  purchase  land 
nor  their  power  to  enter  is  gone  by  a  subsequent  expiration  of  that  period ;  and  when- 
ever they  are  entitled  to  retain  possession  of  lands  which  they  have  taken,  they  hare 
also  a  right  to  perfect  their  tide.  Sparrow  v.  The  Oxford,  Worcester,  (fc.  Railway  Co^ 
xiL  249. 

9.  Contract  to  take  land  before  passage  of  bill  authorizing  construction  of  line,  A 
railway  company  who  had  projected  a  line  of  railway,  being  opposed  by  a  landholder 
on  the  line,  arranged,  through  a  third  party,  who  professed  to  be  the  agent  of  the  comr 
pany,  to  purchase  his  land  at  a  certain  price.  The  landowner  withdraw  his  opposition, 
and  the  bill  passed  authorizing  the  construction  of  the  new  line.  No  steps,  however, 
were  taken  to  carry  out  the  scheme ;  the  landholder  filed  his  bill  against  the  company 
lor  specific  performance  of  the  contract  to  purohase  his  land.    Held,  that  there  was  no 

48* 
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contract  between  the  plaintiff  and  the  company,  for  before  ihey  obtained  their  new 
act  they  could  not  enter  into  a  contract  Gooday  y.  The  Colchester  and  Stour  VaUejf 
Railway  Co.  xy.  596. 

10.  A  railway  company  paid  for  and  took  a  conye^'ance  of  a  piece  of  land  from  D. 
W.  afterwards  claimed  the  land,  and  moyed  to  restrain  the  company  from  taking  it, 
their  compulsory  powers  haying  expired.  The  eyidence  of  title  was  conflicting  be- 
tween D.  and  W.  Held^  Uiat  W.  had  his  remedy  by  ejectment  ;•  and  an  injunction 
was  therefore  refused.     Webster  y.  The  Southeastern  Railway  Co,  i.  204. 

11.  Application  to  company  by  land  owners  to  complete  line — Laches.  A  railway  act 
and  an  additional  special  act  gave  a  company  fiye  years  for  the  exercise  of  the  com- 
pulsory powers  to  purchase  lands  and  to  complete  the  road ;  a  few  months  previous  to 
the  termination  of  the  fiye  years  an  application  was  made  to  the  company  to  complete 
the  line,  and  a  mandamus  directed  to  the  company  was  obtained  by  the  landowners. 
The  company  showed  no  want  of  power  to  obey  the  writ  Held,  that  the  landowners 
had  not  been  guilty  of  laches  in  making  the  application.  So  ruled  also  where,  at  a 
general  meeting  of  the  shareholders  of  the  company,  it  had  been  resolyed  that  the 
making  of  the  branch  line  should  be  abandoned,  and  it  was  not  shown  by  the  affidayits 
on  which  the  rule  was  obtained  that  the  company  had  funds  for  completing  the  line. 
Regina  v.  The  York,  Newcastle,  Sfc,  Railway  Co.,  and  Regina  v.  The  Lancashire  and 
Yorkshire  Railway  Co.  yi.  259. 

12.  Taking  land  before  compensation  made — Trespass — Ejectment.  If  a  railway 
company  take  possession  of  land  before  compensation  be  made,  with  the  consent  of  the 
owner,  a  subsequent  demand  for  possession  upon  the  company  by  the  owner  does  not 
make  the  company  trespassers,  and  ejectment  cannot  be  maintained  against  thenu 
Doe  d.  Hudson  y.  The  Leeds  and  Bradford  Railway  Co.  yi.  283. 

13.  Notice  by  landowner  for  jury  to  assess  damages.  In  1848,  a  landowner  gaye  a 
railway  company  notice  for  a  jury  to  assess  damages  which  he  alleged  he  had  suffered. 
In  1849,  he  made  a  claim  for  further  subsequent  damages;  and  in  1850,  gave  notice 
for  an  arbitrator  to  assess  the  whole  damages.  Held,  that  this  was  not  irregular,  and 
that  the  first  notice  had  not  exhausted  all  the  statutory  powers.  The  Lancashire,  jrc. 
Railway  Co.  v.  Evans,  xix.  295. 

14.  Damages  done  by  a  railway  for  which  compensation  may  be  obtained  under  the 
statutory  powers,  and  those  for  which  a  common  action  at  law  is  the  proper  remedy, 
are  distinct    lb. 

16.  Notice  to  treat  for  purchase  of  land — Particulars  of  claim — Apportionment  of 
rent — Specific  performance.  A  railway  company  served  a  landowner  with  a  notice 
to  treat  for  the  purchase  of  a  portion  of  his  land.  The  landowner,  in  the  particulars 
of  his  claim,  stated  that  he  was  seised  in  fee  simple  of  the  land  required  by  the  com- 
pany, subject  to  an  unexpired  term  therein,  and  a  reserved  rent  of  32/.  13^.,  and  that 
he  claimed  1,500/.  for  the  purchase  of  his  interest  The  company,  by  their  agent, 
agreed  to  pay  the  sum  claimed.  An  abstract  of  titie  was  then  delivered  to  the  solicitor 
of  the  company,  who  was  also  informed  that  the  rent  of  32/.  13«.  was  payable  in  respect 
of  other  land  belonging  to  the  plaintiff*,  as  well  as  of  that  required  by  the  company, 
and  that  it  must  be  apportioned.  The  company  clstimed  the  whole  rent,  32/.  13i., 
and  refused  to  complete  their  contract  on  any  other  terms.  On  a  bill  filed  by  the 
landowner  against  the  company,  the  court,  afiirming  the  decision  of  the  court  below, 
decreed  specific  performance  of  the  contract  Inge  y.  The  Birmingham,  Sfc.  Railway 
Go.  xxiii.  601. 

16. ,  Purchase-money  of  land  belongs  to  real  representatives  of  owner.  Where  a 
railway  company  agreed  to  pay  a  stipulated  price  per  acre  for  so  much  land,  within 
their  limits  of  deviation,  as  they  should  take,  and  subsequentiy  took  a  certain  number 
of  acres,  and  paid  into  court  the  purchase-money  at  the  rate  contracted  for,  the  pur- 
chase money  will  belong  to  the  real  and  not  to  the  personal  representatives  of  the 
owner.    In  re  Walker^s  Estate,  xxL  85. 
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17.  Payment  of  purchase-money  into  court  by  vendors  for  interim  protection,  A  rail- 
way company,  under  pressure,  paid  the  purchase-money  for  lands  bought  of  a  cor- 
poration to  the  vendors,  instead  of  paying  it  into  court  under  the  8  &  9  Vict.  c.  18, 
8.  69.  Upon  a  bill  filed  by  the  former,  the  latter  were,  on  motion,  ordered  to  pay  into 
court  the  purchase-money  in  their  hands  for  the  purpose  of  interim  protection.  Lon* 
don  and  Northwestern  Railway  Co.  v.  The  Corporation  of  Lancaster^  xv.  68. 

18.  As  to  compensation  for  a  reversionary  interest  in  land  taken  for  a  pMic  purpose, 
»ee  Beaufort  v.  Patrick^  xvii.  28. 

19.  Petition  by  executor  of  mortgagee  in  fee — Costs.  An  executor  of  a  mortgagee 
in  fee,  having  contracted  with  a  railway  company  for  the  sale  of  a  part  of  the  mort- 
gaged lands,  presented  a  petition  that  the  legal  estate  might  be  vested  in  him  for  tho 
purposes  of  the  sale,  and  that  the  railway  company  might  be  ordered  to  pay  the  costs 
of  the  petition.  Held^  that  the  court  could  make  no  order  for  or  against  the  company. 
In  the  matter  ofRees*s  Devisees,  xiii.  137. 

20.  Company  not  liaUe  to  pkyfor  lands  unless  they  enter.  A  railway  company  cove- 
nanted with  the  plaintiff,  *^  that  in  the  event  of  the  proposed  Inll  passing  in  the  then 
session  of  parliament,  the  company  should,  before  they  should  enter  upon  any  part  of 
the  plaintiff's  lands,  pay  to  him  4,900/.  purchase-money  for  any  portion  not  exceeding 
forty-three  acres,  which  the  company  might,  under  the  powers  of  their  act,  require 
and  take  for  the  purposes  of  their  undertaking.'*  Held,  that  the  company  were  not 
liable,  unless  they  entered  upon  some  part  of  the  plaintiff's  lands.  Gage  v.  The  Neuh 
market  Railway  Co.  xiv.  57. 

21.  Agreement  as  to  mode  of  constructing  railway — Obligation  to  perform.  Lessees 
of  premises,  occupied  by  them  as  a  ropery,  agreed  to  withdraw  their  opposition  to  a 

.  bill  in  parliament,  for  a  railway  which  would  intersect  the  ropery.  The  agreement, 
among  other  stipulations,  provided  that  the  railway  should  be  so  constructed,  as  that 
when  finished  the  level  of  the  ropery  should  not  be  altered,  nor  the  surface  of  the 
ropery  be  in  the  least  respect  diminished.  Held,  that  the  railway  company  were 
bound  to  restore  the  surface  so  as  to  be  available  for  all  purposes  to  which  it  might 
have  been  applied  before  the  construction  of  the  nulway,  and  not  for  the  purposes 
of  a  ropery  only.  Harby  v.  The  East  and  West  India  Docks,  Sfc.  Railway  Co.  xii. 
185. 

22.  Obligation  to  purchase — Expiration  of  powers.  The  expiration,  by  lapse  of  time, 
of  the  powers  given  to  a  railway  company  by  their  act  of  parliament,  does  not  affect 
their  obligation  to  take  lands,  to  the  purchase  of  which  they  have  previously  bound 
themselves  by  contract.  Webb  v.  The  Direct  London  and  Portsmouth  Railway  Co. 
Y.  151.  Decree  for  specific  performance  refused  in  this  case,  on  appeal,  ix.  249. 
That  a  company,  before  their  compulsory  powers  have  expired,  are  bound  specifically 
to  perform  a  contract  for  purchase  of  land,  although  they  have  totally  abandoned 
their  line,  see  Ilawkes  v.  The  Eastern  Counties  Railway  Co.  xv.  858.  See  also  Stuart 
V.  The  London  and  Northwestern  Railway  Co.  x.  67  ;  8.  C.  overruled,  xi^  112  ;  Gooday 
V.  The  Colchester  and  Stour  Valley  Railway  Co.  xv.  696 ;  Gage  v.  The  Newmarket 
Railway  Co.  xiv.  57  ;  Regina  v.  The  London  and  Northwestern  Railway  Co.  vi.  220. 

23.  Failure  of  funds.  An  existing  railway  corporation,  duly  authorized,  promoted 
a  bill  in  parliament  for  extending  their  line,  and  entered  into  an  onerous  contract  with 
a  landowner  in  furtherance  of  the  objects  to  be  carried  out  by  their  bill.  The  act 
passed,  but  no  money  was  raised  under  it,  and  the  scheme  utterly  failed.  Held,  that 
it  was  no  objection  to  enforcing  specific  performance  that  it  would  involve  the  payment 
of  the  purchase-money  out  of  the  general  funds  of  the  company,  and  thus  work  a 
hardship  upon  the  shareholders  who  had  no  notice  of  the  arrangement ;  for  the  court 
could  not  recognize  the  rights  of  individual  members  as  dbtinct  from  the  rights  and 
liabilities  of  the  corporation  itself.  Hawkes  v.  The  Eastern  Counties  Railway  Co.  xv. 
858. 

24.  Compensation  for  damage  done,  when  to  be  made.    The  defendants  were  pro- 
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visianal  directors  of  a  company  and  promoters  of  a  bill  for  making  a  railway.  Bj 
agreement  between  them  and  the  plaintiff,  the  pluntiff  covenanted  that  he  would 
accede  to  the  bill,  and  the  defendants  covenanted  that,  in  the  event  of  the  bill  passing 
into  a  law,  the  company  should  pay  him  for  so  much  of  his  land  as  should  be  inter- 
sected by  the  railway,  120/.  per  acre,  and  3,000/.  in  full  compensation  for  the  general 
damage  which  the  railway  might  do  to  his  manaon,  park,  and  estate,  &c.,  &c.  Aver- 
ment, that  the  plaintiff  did  assent  to  the  bill,  and  the  same  passed  into  a  law ;  that  the 
ccnnpany  entered  on  the  plaintiff's  lands  and  cut  down  trees,  &c.,  and  although  seven 
acres  were  intersected  and  severed  by  the  railway,  and  the  park  and  mansion 
deteriorated,  yet  neither  the  company  nor  the  defendants  had  paid  the  plaintiff  120/. 
per  acre,  nor  the  3,0001.  Fourth  plea,  that  the  company  did  not  enter  on  the  plaintiffs 
laad.  Fiflh,  that  the  plaintiff's  land  intersected  by  the  railway  was  not  required  for 
the  purposes  of  the  railway,  nor  severed  from  the  remainder  of  the  fields.  Held,  per 
Parke  and  Piatt,  BB.,  that  the  defendants  were  bourid  to  pay  the  plaintiff  the  3,000L 
immediately  after  the  passing  of  the  act,  although  the  railWay  had  not  been  constructed 
nor  any  damage  done  to  his  land ;  dissentiente  Pollock,  C.  B.,  who  held  that  the  plain- 
tiff was  not -entitled  to  the  3,000/.  until  his  land  should  have  been  taken  or  some  damage 
done.  Biand  v.  Crwoley,  iv.  441.  See  also  Preston  v.  The  Liverpool ^  Manchester^  j*c. 
Railway  Co.  vii.  124. 

25.  Landowner  desisting  from  opposition  to  hiU  for  ra^way — Agreement  to  purchase 
land — Effect  of  amalgamaiion  on  agreement.  H.  and  Y.,  and  several  other  persons, 
calling  themselves  the  L.  and  N.  Y.  Bailway  Company,  introduced  a  bill  into  par- 
liament for  incorporating  the  company  and  making  their  railway,  which  was  intended 
to  pass  through  the  plaintiff's  estate,  and  near  his  residence.  The  plaintiff  desisted 
from  opposition  to  the  bill,  in  consequence  of  H.  and  Y.  having  agreed  with  him,  on 
behalf  of  the  company,  that,  in  case  the  company  should  obtain  an  act  of  incorporation, 
they  would  pay  the  plaintiff  1,000/.  for  all  lands  required  by  them  for  making  the  rail- 
way, and  4,000/.  for  residential  injury,  and  25/.  for  his  personal  expenses,  and  also  that 
they  would  pay  the  expenses  of  his  solicitor  in  the  business.  Afterwards,  that  company 
agreed  to  join  with  a  rival  company,  calling  itself  the  L.  M.  &  N.  Company,  in  apply* 
ing  for  an  act  for  making  a  railway,  the  line  of  which,  so  far  as  the  plaintiff's  estate 
was  concerned,  was  the  same  as  the  line  of  the  L.  &  N.  Y.  Company,  and  the  two 
companies  agreed  to  adopt  the  agreement  with  the  plaintiff.  The  act  passed,  and  by 
it  the  two  companies  were  incorporated  by  the  name  of  the  L.  M.  &  N.  Railway  Com- 
pany. Ekld,  that  the  incorporated  company  must  be  taken  to  be  the  parties  on  whose 
behalf  H.  and  Y.  entered  into  the  agreement  with  the  plaintiff.  Preston  v.  The  Livers 
pooly  Manchester y  Sfc.  Railway  Co.  vii.  124. 

Sr6.  Agreement  to  pay  different  sums  to  landowner  on  happening  of  different  events — 
Notice  to  put  an  end  to  agreement — Amalgamiation.  A,  a  landowner,  through  whose 
estate  a  part  of  a  projected  railway  was  to  pass,  became  a  party  to  a  deed  with  the 
projectors  of  the  railway,  by  which  he  covenanted  to  withdraw  his  opposition  to  dieir 
bill,  and  to  oppose  a  rival  bill,  and  they  covenanted  to  pay  ^m  a  certain  sum  of  money 
in  case  their  bill  diould  pass  within  six  months  from  the  date  of  the  deed,  or  to  pay 
him  a  different  sum  if  the  rival  bill  should  pass  within  eighteen  months  from  the  date 
of  the  deed.  It  was  then  provided  that,  if  the  bill  of  these  projectors  should  not  be 
passed  within  six  months  from  die  date  of  the  agreement,  either  party  might  put  an 
end  to  the  agreement  by  a  notice.  The  deed  then  contained  a  covenant  on  the  part 
of  these  projectors,  by  which  they  agreed,  if  the  two  companies  should  be  amalgamated, 
to  pay  a  certain  sum  within  three  months  after  such  amalgamation.  The  deed  was 
dated  on  the  16th  of  March,  1846.  The  two  companies  were  amalgamated  in  June,  1846 ; 
but  no  bill  ever  passed  at  the  instance  of  these  projectors  alone.  In  November,  1846, 
these  projectors  gave  a  notice  to  put  an  end  to  the  agreement  A  declared  in  covenant 
against  these  projectors  on  that  clause  of  the  deed  by  which  he  was  to  receive  a  sum 
of  money  within  three  months  after  the  amalgamation  of  the  companies.   The  defend- 
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ants  pleaded  that  their  bill  had  never  passed  into  a  law ;  that  at  the  end  of  six  monthB 
the^  had  given  notice  to  put  an  end  to  the  agreement,  and  that  they  had  not  taken 
the  plaintiff's  land.  Heldf  that  this  plea  was  no  answer  to  the  action.  Capper  v.  The 
Earl  of  Lindsey,  xiv.  9. 

V.   Contracts  with  other  Jioctds,  SfC. ;  AnudyarMUion  of  Companies, 

1.  Railway  company — Agreement — Agreement  to  stop  trains — Subsequent  lease  of  line. 
In  1836,  a  company  (afterwards  called  tiie  West  London  Railway  Company)  was  incor- 
porated by  act  of  parliament,  for  the  making  of  a  railway  from  the  Kensington  Canal 
to  join  the  London  and  Birmingham  (afterwards  called  the  London  and  Northwestern) 
and  the  Great  Western  Railways,  at  a  place  called  Holsden  Green ;  and  certain  duties 
were  by  the  act  cast  upon  the  company ;  and,  amongst  other  things,  it  was  provided, 
that,  if  the  railway  should  be  abandoned,  or  should,  after  its  completion,  cease  for  the 
space  of  three  years  to  be  used  as  a  railway,  the  land  taken  by  the  company  for  the 
purposes  of  the  act,  should  revert  to  the  0¥mers  of  the  adjoining  land.    In  February, 
1837,  the  West  London  Railway  Company  entered  into  an  agreement  with  the  Great 
Western  Railway  Company,  imder  which  the  last-mentioned  company  bound  them- 
selves to  stop  certain  of  their  trains  at  a  point  where  their  railway  intersected  the 
West  London  Railway,  for  the  purpose  of  transferring  passengers  and  goods  from  one 
railway  to  the  other,  and  to  stop  their  trains  for  the  purpose  of  meeting  corresponding 
trains  of  that  company,  in  the  manner  particularly  detailed  in  the  deed.    In  1840, 
another  act,  3  &  4  Vict  c.  105,  passed,  giving  further  powers  to  the  West  London 
Railway  Company;  the  84th  section,  reciting  the  agreement  of  February,  1837, 
regulated  the  mode  of  crossing  until  the  plaintiffs'  railway  should  be  completed ;  the 
36th  section  saved  the  plain tifik'  right  under  that  agreement;  and  the  3 7th  section 
provided,  that,  if  the  plaintiffs'  line  was  abandoned,  or  ceased  to  be  used  as  a  railway 
for  three  years  after  its  completion,  then,  on  payment  or  tender  to  them  by  the  Great 
Western  Railway  Company  of  the  purchase-money  of  the  piece  of  land  where  the 
railways  crossed,  the  said  land  should  vest  in  the  Great  Western  Railway  Company. 
By  a  subsequent  act  (8  &  9  Vict  c.  156,) — ^reciting,  that  *'it  had  been  found  that  the 
said  West  London  Railway  [which  it  appeared  ia  evidence  had  been  woi^cd  with  pash 
senger  trains  as  well  as  with  goods  trains]  could  not  be  worked  as  a  separate  and 
independent  undertaking,  with  advantage  to  the  proprietors  thereof;  but  that  the  same 
might  be  advantageously  worked  and  used  in  connection  with  the  said  London  and 
Birmingham  Railway  and  the  said  Great  Western  Railway,  or  either  of  them,  by  both 
or  either  of  the  companies  to  whom  the  said  last-mentioned  railways  belonged ;  that  the 
West  London  Railway  Company  were  therefore  desirous  of  letting  the  said  railway  on 
lease  to  the  London  and  Birmingham  Railway  Company ;  and  that  the  last-mentioned 
company  were  willing  to  accept  such  lease,  subject  to  certain  terms  and  conditions 
which  had  been  mutually  agreed  on  between  the  said  two  companies," — ^the  West  Lon- 
don Railway  Company  was  authorized  to  lease  to  the  London  and  Northwestern  Rail- 
way Company  their  railway,  and  all  their  rights,  powers,  and  privileges  in  relation 
thereto, — subject  to  the  provisions  of  the  act,  and  to  the  performance  of  the  conditions 
to  be  mentioned  in  such  lease.    By  the  lease,  which  was  afterwards  executed  \j\  pur- 
suance of  this  act,  the  London  and  Northwestern  Railway  Company  covenanted, 
amongst  other  things,  that  they  would,  "  at  their  own  expense,  during  the  continuance 
of  the  lease,  efficiently  work  and  repur  the  railway  and  works  thereby  demised,  and 
indemnify  the  West  London  Railway  Company  against  all  liabilities,  loss,  charges,  and 
expenses,  claims  and  demands,  whether  incurred  or  sustained  in  consequence  of  any 
want  of  repair,  or  in  consequence  of  not  working,  or  in  any  manner  connected  with 
the  working  of  the  same  railway  or  works,  but  the  West  London  Railway  Company 
shall  have  no  control  whatever  over  the  working  or  management  by  the  London  and 
Binxungham  (Northwestern)  Railway  Company  of  the  West  London  Railway  or  works.'* 
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Bsldy  that,  in  order  to  perform  their  covenant  to  work  efficiendT',  the  defendants  were  not 
bound  under  all  circumstances  to  work  the  line  for  passenger  traffic ;  but  that,  if  as  much 
gross  proceeds  could  be  obtained  by  efficiently  working  the  nulway  for  goods  only  as  for 
passengers  only,  or  for  both  passengers  and  goods,  the  covenant  was  well  performed,— 
Flatt,  B.,  and  Martin,  B.,  not  concurring.  That  the  agreement  of  February,  1837,  with  the 
Great  Western  Railway  Company,  was,  by  virtue  of  the  provisions  in  the  leasing  act, 
and  the  lease  itself,  transferred  to  the  defendants,  the  lessees ;  and,  consequently,  that 
they  had  power  to  compel  the  Great  Western  Railway  Company  to  stop  trains  on  their 
Une  pursuant  to  the  provisions  of  that  agreement  That,  although  the  defendants  had 
power  to  stop  the  Great  Western  trains,  they  were  not  bound  to  exercise  it  necessarily 
as  a  part  of  the  efficient  working  of  the  line  demised ;  and  that  they  were  not  bound 
necessarily  to  work  the  demised  line  in  connection  with  the  trains  on  the  Great  West- 
em  Railway.  That  there  was  no  covenant  in  the  lease  to  Innd  the  defendants  to  work 
the  demised  line  in  connection  with  either  or  both  their  own  or  the  Great  Western 
Railway ;  but  that  it  would  be  for  the  jury  to  say  whether  or  not  they  could  practically 
work  the  line  efficiently,  without  some  connection  with  one  or  other  of  those  railways. 
Thati,  for  the  purpose  of  considering  the  lial^lity  of  the  defendants,  they  were  not 
to  be  treated  by  the  jury  as  if  they  were  lessees  of  a  separate  and  independent  line, 
having  no  control  over  the  other  two  railways ;  but  that  the  covenant  to  work  the 
demised  line  efficiently,  must  be  construed  with  a  reference  to  the  subject-matter,  and 
the  character  of  the  defendants.  Held,  also,  that  the  obligation  of  the  defendants  under 
their  covenant  was  not  limited — as  dedded  by  the  court  below — ^to  the  indemnification 
of  the  plaintiffs  from  the  obligations  cast  upon  them  by  their  acts  of  incorporation ; 
and  that  the  defendants  were  bound  to  work  the  railway  efficiently,  so  as  to  secure  the 
stipulated  benefits  to  the  plaintiff's  in  the  share  of  gross  proceeds ;  but  were  not  com* 
pelled  to  work  it  so  as  to  produce  the  largest  quantity  of  gross  proceeds.  The  West 
London  Railway  Co.  v.  The  London  and  Northwestern  Railway  Co.  xviii.  481. 

2.  Agreement  between  companies  and  subsequent  lease  of  one  road.  Parliament 
authorized  the  R.  company  to  build  a  road  connecting  plaintiffs'  road  with  a 
branch  of  defendants'  road,  and  thereby  with  defendants'  main  road,  and  to  lease 
their  road  to  plaintiffs.  In  1847,  defendants  agreed  that  the  R.  company  should 
use  the  required  part  of  defendants'  branch  forever,  on  certain  terms.  In  1850,  the 
R.  company  leased  their  road  to  plaintiffs,  together  with  their  privileges  under 
the  agreement,  for  1000  years.  Held,  that  by  virtue  of  the  special  acts  and  the  Rail- 
ways Clauses  Consolidation  Act,  1845,  incorporated  therewith,  and  the  lease,  the 
plaintiffs  were  entitled,  as  against  the  defendants,  to  the  benefit  of  the  agreement  of 
1847,  and  to  stand  in  respect  of  it  in  the  place  of  the  R.  company.  The  London  and 
Southwestern  Railway  Co.  v.  The  Southeastern  Railway  Co.  xx.  417. 

3.  Agreement  by  one  company  to  bear  harmless  another  against  guarantees  to  canals, 
ffc.  An  agreement  by  one  company  to  bear  harmless  another  company  ag»nst  all 
their  guarantees  to  canals,  or  otherwise,  and  to  work  their  traffic  and  pay  them  such 
tolls  as  should  make  the  stock  of  the  latter  company  pay  a  certain  percentage ;  and 
that  the  first  company  would  also  pay  necessary  expenses  in  order  to  obtain  an  act  of 
parliament  to  ratify  this  agreement,  is  not  an  arrangement  within  the  purview  of  the 
Railways  Clauses  Consolidation  Act,  1845,  s.  87 ;  and  the  payments  mentioned  in  the 
agreement  are  not  tolls  in  the  meaning  of  the  act     Simpson  v.  Denison,  xiii.  359. 

4.  Extension  of  line  of  one  company  after  agreement  made.  The  M.  &  B.  Railway 
Company  agreed  with  Uie  B.  &  R.  Railway  Company,  that  the  latter  should  have  the 
use  of  a  certain  part  of  the  former  line  for  its  traffic,  on  terms  fixed  by  the  agreement 
The  latter  line  was  afterwards  greatly  extended  at  both  ends,  so  as  to  serve  a  much 
wider  extent  of  country,  and  its  name  was  changed  accordingly.  After  this  the  M. 
&  B.  Company  confirmed  the  agreement  by  a  subsequent  deed.  Held,  that  the 
agreement  applied  not  only  to  traffic  beginning  and  ending  upon  the  original 
line,  but  embraced  traffic  over  aU  or  any  portion  of  the  extended  line.  The  East 
Lancashire  Railway  Co.  t.  The  Lancashire  and  Yorkshire  Railway  Co.  xxv.  465. 
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5.  Agreement  that  an*  compcmy  may  pass  over  road  of  another — Toils,  Two  railwajr 
oompames  entered  into  a  bond  fide  contract  b/  deed,  by  which  it  was  provided  that  tlte 
defendants  might,  for  twenty-one  yean,  pass  over  the  railways  of  the  plaintt£&,  and 
haye  free  use  of  their  works  and  conveniences  for  the  purpose  of  carrying  coal,  upon 
payment  of  certain  tolls  and  under  certain  conditions,  which  tolls  and  conditions  were 
to  be  regulated  by  the  quantity  of  the  coal  conveyed.  It  was  kdd^  in  an  action  to 
recover  the  sum  payable  under  the  oontraet,  per  Parke,  B.,  and  Flatt,  B.,  (Pollock, 
C.  B.,  dubiiante,  and  Martin,  B.,  dissentient€,y  that  this  was  a  legal  contract,  and  not 
beyond  the  powers  c^  the  respective  companies,  the  payments  to  be  made  being 
within  the  meaning  of  the  word  "  tolls,"  in  the  87th  section  cf  the  Baihrays  Clauses 
Consolidation  Act,  8  Vict  c  20.  The  South  Yorkshire  Railway  and  River  Dwi  Co.  v. 
Great  Northern  Railway  Co.  xxiL  531 ;  s.  o.  affirmed  on  error,  zzv.  482. 

6.  One  campatty  to  use  another  line  at  stated  tolls — Impounding  toUe  and  dues  for 
non-payment — Injunction — JMortgage  cf  undertaking,  A  railway  company  contracted 
with  another  that  the  first  should  have  the  use  of  the  line  of  the  latter  fbr  a  term  cer- 
tain at  stated  tolls,  acc(»ding  to  the  tonnage  carried ;  and  it  wft  agreed  that  these 
toUs  should  be  chai^d  on  the  tolls  and  dues  of  the  company  who  had  the  use  of  the 
£ne,  and  that  upon  non-payment  the  other  company  mi^t  take  and  impound  such 
toUs  and  dues,  and  deal  with  the  same  in  the  same  way  as  with  distresses  for  rent. 
On  a  bill  filed  to  restrain  the  company  who  had  the  use  of  the  line  firom  dividing  their 
fimds  among  the  shareholders,  by  way  of  dividend,  until  the  debts  alleged  to  be  due 
to  the  other  company  were  paid,  it  was  held^  that  the  court  would  not  interfere  by  way 
of  injunction,  but  left  the  plaintifis  to  proceed  by  action  or  distress  as  they  might  be 
advised,  the  remedy  of  the  plaintifi*s  being  at  law.  The  South  Yorkshire  Railway  and 
River  Dun  Co,  v.  The  Great  Northern  RaUway  Co.  six.  518. 

7.  SembUf  that  a  railway  company  cannot  legally  or  equitably  mortgage  its  under- 
taking without  the  authority  of  parliament.    lb. 

8.  SemhUf  that  such  an  agreement  is  not  a  contract  for  the  use  of  a  line,  nor  for  an 
appordonment  of  tdls  within  the  87th  section  of  the  Bailways  Clauses  Consolidation 
Act,  8  Vict  c.  20.    lb. 

9.  Rights  of  companies  determined  by  agreement  and  not  by  Railways  Clauses  Con- 
solidation  Act.  When  an  agreement  has  been  entered  into  between  railway  compa* 
nies  as  to  terms  of  passing  over  each  other's  lines,  ihear  rights  in  respect  of  such  pass- 
ing must  depend  wholly  upon  the  terms  of  the  agreement  and  not  upon  the  provisions 
of  the  Bailways  Clauses  Consolidadon  Act  The  Great  Northern  RaUway  Co.  v.  The 
Eastern  Counties  Railway  Co.  xiL  224^ 

10.  Agreement  that  one  company  shall  work  line  of  another.  An  agiQeement  that 
another  railway  company  shall  work  a  particular  line  of  railway,  and  that  the  property 
and  pbint  shall  be  handed  over  for  that  purpose,  implies  a  delegation  of  the  powers 
conferred  by  statute  on  the  particular  con^Niny,  which  cannot  be  made  by  them,  nor 
accepted  by  the  other  company,  without  the  authority  of  parliament,  and  equity  will 
grant  an  injunction  to  prevent  the  performance  of  such  an  agreement  Winch  v.  The 
Birkenhead,  Lancashire,  ffc.  Railway  Co.  xiiL  506. 

11.  Though  a  railway  company  are  not  bound  to  be  carriers  on  their  own  railway,, 
they  are  bound  to  work  the  line;  and  the  87th  section  of  the  Railways  Cltfnses  Con- 
solidation Act  does  not  authorize  one  company  to  do  more  than  carry  part  of  their 
traffic,  where  that  is  necessary,  upon  the  line  of  another  company.    lb. 

12.  Agreement  to  apply  toparliamenL  An  agreement  between  two  companies  for 
an  application  to  parliament  for  the  necessary  powers  to  enable  one  company  to  work 
the  line  of  the  other  is  innocent,  and  equity  will  not  interfere  to  prevent  a  company 
from  putting  its  seal  to  such  an  agreement    lb. 

18.  Right  of  shareholder  to  file  bill  to  restrain  illegal  agreement.  Where  there  is  an 
agreement  bc»tween  two  railway  companies,  which  is  beyond  the  powers  of  both,  and 
agpunst  the  policy  of  their  acti  of  pariiamBnt,  a  shareholder  in  one  of  die  cooopanies 
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may  file  a  bill,  on  behalf  of  himself  and  all  the  other  shareholders  therein,  against  his 
own  company  and  the  other  company,  for  an  injunction  to  restrain  the  execution  of 
the  agreement,  and  without  making  either  the  directors  of  the  former  company,  or  the 
shareholders  therein  who  promoted  the  agreement,  or  any  of  them,  defendants  to  the 
suit    lb, 

14.  Traffic  to  he  carried  on  at  expense  of  one  company — Pro  rata  proportion  ofpro- 
ceedsfor  use  of  railway.  An  agreement  was  made  between  the  M.  &  B.  Bail  way 
Company,  (A,)  and  the  B.  and  R.  Bdlway  Company,  (B,)  to  the  effect,  among  other 
things,  that  the  traffic  of  A,  t. «.,  using  both  lines,  should  be  carried  on  at  the  expense 
of  B,  who  should  pay  to  A  a  proportion  pro  ratd,  of  the  proceeds  of  such  traffic,  for 
the  use  of  their  railway.  It  was  provided,  however,  that  A  was  not  to  receive  from  B 
for  the  use  aforesaid  for  more  than  half  the  distance  between  the  junction  of  the  two 
lines  and  the  terminus  of  A,  at  Salford.  Nevertheless,  A  might  charge  for  two  miles 
at  least  A  subsequently  became  the  L.  &  Y.  Railway  Company,  and  B  was  extended, 
and  became  the  E.  L.  Railway  Company.  A  special  verdict  having  found  that  the 
length  of  A  from  th^  station  at  Salford  to  its  point  of  junction  with  B,  is  four  miles,  and 
no  more,  it  was  heldy  first,  that  on  the  true  construction  of  the  above  agreement,  the 
Lancashire  and  Yorkshire  Railway  Company  were  not  entitled  to  charge  the  East 
Lancashire  Railway  Company  that  proportion  for  the  whole  amount  received  as  tolls 
which  that  whole  distance  of  two  miles  to  be  charged  for  on  their  part  bears  to  the 
whole  distance  travelled  on  the  line  of  the  East  Lancashire  Company  alone ;  but  that 
the  rate  per  mile  for  the  charge  was  first  to  be  settled  by  the  relative  distances  actually 
travelled  on  each,  and  when  so  settled  a  distance  of  two  miles  was  to  be  paid  for  at 
that  rate.  Secondly,  that  the  agreement  itself  did  not  extend  beyond  the  traffic  along 
the  Bury  and  Rossendale  Railway  alone  to  the  traffic  along  the  whole  railway  of  the 
East  Lancashire  Railway  Company.  The  Lancashire  and  Yorkshire  Railway  Co» 
V.  The  East  Lancashire  Railway  Co.  viii.  664. 

15.  Agreement  not  void  <is  fraud  on  legislature — Monopoly — Stipulation  to  divide 
profits — Carriage  of  passengers.  By  certain  articles  of  agreement  made  between  the 
S.  and  B.  Railway  Company,  the  L.  and  N.  W.  Railway  Company,  and  the  S.  U. 
Railway  Company,  reciting,  that  the  S.  and  B.  Railway  Company  had  agreed  to 
withdraw  their  opposition  to  a  bill  before  parliament  for  authorizing  a  lease  of  the  S. 
U.  Railway  Company  to  the  L.  and  N.  W.  Railway  Company,  and  that  it  had  been 
mutually  agreed  by  the  three  companies  that  the  covenants  thereinafter  contained 
should  be  mutually  entered  into  by  them,  on  an  act  being  obtained  for  authorizing 
such  lease,  it  was  witnessed  (inter  alia)  that  during  the  continuance  of  such  lease  sep- 
arate accounts  should  be  kept  of  all  passengers,  &c,  conveyed  on  the  S.  and  B.  and 
S.  U.  Railway  lines ;  and  that  the  money  received  in  respect  of  such  traffic  should  be 
divided  between  the  three  companies  in  certain  proportions ;  and  further,  that  during 
the  continuance  of  such  lease  the  L.  and  N.  W.  and  S.  U.  Railway  Companies  would 
not  carry  any  passengers,  goods,  &c.,  or  other  matters  and  things  between  certain 
points,  nor  would  use  a  certain  portion  of  the  S.  IJ.  Railway  line,  to  compete  for  any 
traffic  which  properly  belonged  to  the  S.  and  B.  Railway.  Held,  first,  that  this  agree- 
ment was  not  void  as  a  fraud  upon  the  legislature.  Secondly,  that  it  was  not  illegal 
as  giving  a  monopoly,  and  depriving  the  public  of  the  benefit  of  competition.  Thirdly, 
that  the  stipulation  to  divide  the  profits  was  not  a  fraud  upon  the  shareholders  of  the 
respective  companies.  Fourthly,  that  the  clause  restraining  the  carriage  of  passen- 
gers, &c.,  on  the  S.  U.  Railway  line  was  not  contrary  to  the  1  &  2  Vict  c.  98,  and  the 
7  &  8  Vict  c.  85,  providing  for  the  conveyance  of  mails  and  troops  on  railways ;  and 
sembley  that  such  traffic  was  impliedly  excepted  out  of  the  restraining  clause.  The 
Shrewsbury  and  Birmingham  RaUway  Co.  v.  The  London  and  Northwestern  RaUway 
Co.  ix.  394. 

16.  A  further  clause  of  the  articles  provided,  "  that  the  agreement  thereby  come  to 
dhould  not  in  any  manner  be  evaded  or  eluded  by  either  of  the  contractiDg  paities,  nor 
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should  any  arrangement,  scheme,  device,  or  contrivance  be  resorted  to  or  attempted 
for  that  purpose."  Ileldy  that  this  clause  was  independent  of  the  existence  of  a  lease, 
and  that  a  breach  was  well  assigned  upon  it,  without  averring  the  granting  of  any 
such  lease.    lb. 

17.  An  agreement  between  two  railway  companies,  made  without  the  authority  of 
the  legislature,  whereby  one  company  delegates  to  another  all  the  powers  which  have 
been  conferred  upon  it  by  parliament,  is  an  unlawful  attempt  to  effect  that  which 
parliament  alone  can  authorize,  and  is  against  public  policy ;  and  in  such  a  case,  the 
court  will  not  interfere  to  assist  either  of  the  parties  in  obtaining  a  collateral  benefit, 
which  the  agreement  would  give,  or  aid  them  in  any  manner  which  would  promote 
the  object  of  the  agreement  The  Great  Northern  Railway  Co,  v.  The  Eastern  Coun' 
ties  Railway  Co,  xii.  224. 

18.  Grant  of  lines  and  conveniences.  One  nulway  company  having  granted  to 
another  the  use  of  their  lines,  and  of  all  conveniences  upon  the  lines,  cannot  object  to 
their  grantees  using  the  conveniences  so  granted  for  any  purposes  to  which  they  may 
be  able  to  apply  them,  even  if  the  grantors  themselves  were  not  entitled  to  use  them 
lor  such  purposes — semUe,    lb, 

19.  Each  company  to  use  part  of  the  road  of  the  other — Permanent  agreement. 
Where  there  was  a  contract  between  two  railway  companies  that  each  might  use  a 
part  of  the  road  of  the  other,  each  paying  its  share  of  the  expenses  for  that  part,  &c., 
and  disputes  arising  between  the  two  parties,  the  one  sought  to  break  the  contract,  it 
was  held,  that  the  agreement  was  permanent,  and  could  not  be  determined  without  the 
consent  of  both  parties,  and  was  not  a  mere  license  revocable  at  the  will  of  either. 
ITie  Great  Northern  Railway  Co,  v.  The  Manchester,  Sheffield,  Sfc,  Railumy  Co,  x. 
11. 

20.  A  railway  company  is  not  authorized  to  give  up  the  management  of  its  line  to 
another  company.    Beman  v.  Rufford,  vi.  106. 

21.  Agreement  with  contractors  to  work  line,  illegality  of— Mutual  rights  and  reme- 
dies, A  railway  company  agreed  with  contractors  that  the  latter  should  work  the 
line,  keep  the  engines  and  rolling  plant  in  repair,  and  do  certain  other  acts,  for  seven 
years,  at  stipulated  amounts  of  remuneration ;  if  the  contractors  did  not  repair,  within 
forty-eight  hours  afler  notice,  the  company  might  by  another  notice  determine  the 
contract,  and  resume  possession  of  the  plant,  sheds,  buildings,  &c.  The  company 
gave  a  notice  to  repair,  and  the  repairs  could  not  be  completed  within  the  forty-eight 
hours.  The  contractors  filed  a  bill,  praying  a  declaration  that  the  true  construction 
of  the  agreement  was  that  only  such  repairs  were  to  be  done  within  forty-eight 
hours  as  could  reasonably  be  completed  within  that  time,  and  for  an  injunction  against 
giving  the  second  notice  to  determine  the  contract.  Held,  that,  although  not  in  form, 
the  suit  was  in  effect  for  specific  performance,  and  must  be  so  treated ;  and,  assuming 
the  plaintiff's  case  to  be  true,  as  it  did  not  fall  within  any  of  the  classes  in  which  the 
interference  of  the  court  had  been  accustomed  to  be  exercised,  there  being  no  mutu- 
ality, for  if  the  contractors  failed  to  perform  their  duty  the  court  could  not  compel 
them,  and  as  for  any  breach  of  the  contract  by  the  company  the  contractors  had  a 
right  to  sue  at  law,  if  the  agreement  were  legal,  the  motion  must  be  refused.  Semlie, 
that  as  by  the  working  of  a  line  by  other  parties  than  a  company  itself,  the  public 
loses  the  benefit  of  the  guarantee  thereby  afforded  for  care  and  attention,  such  an 
agreement  is  illegal,  as  contrary  to  public  policy.  Johnson  v.  The  Shrewsbury,  S^c, 
Railway  Co,  xix.  584. 

22.  Agreement  to  withdraw  opposition  to  one  line  and  oppose  rival  line — Amalgama* 
don.  In  1846,  two  competing  lines  of  railway,  the  D.  N.  and  the  L.  and  Y.,  being 
before  parliament,  L.  agreed  with  eleven  persons,  (the  promoters  of  the  D.  N.  Rail- 
w&y,)  to  give  them  certain  portions  of  land,  at  different  prices,  to  withdraw  all  par- 
liamentary opposition  from  them,  and  offer  every  description  of  opposition  to  the  L. 
and  Y.  Railway ;  and  that  if  an  amalgamation  took  place  on  any  grounds,  he  would 
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not  oppose  the  amalgamated  company.  In  case  of  the  amalgamated  company  obtain- 
ing their  bill,  they  were  to  adopt  this  agreement  and  all  the  covenants,  &c.,  one  of 
which  was,  that  the  D.  N.  Railway  Company  were  to  bnild  a  station  near  T.,  at  a 
point  to  be  approved  by  L.,  at  which  station  all  trains  should  stop.  The  two 
companies  did  amalgamate  by  the  name  of  "  The  6.  N.  Railway  Company."  Lit^a- 
tion  took  place,  both  in  equity  and  at  law,  upon  the  construction  of  the  agreement, 
the  validity  of  which  was  never  impeached  in  such  litigation.  The  6.  N.  Company 
now  refused  to  stop  their  express  trains  at  the  T.  station.  Heldj  first,  that  the  agree- 
ment was  legal  in  itself  was  now  decided  by  authority ;  but,  semble,  that  if  such 
authority  had  been  wanting,  it  would  not  have  been  open  to  the  defendants  now  to  im- 
peach it,  afler  having  brought  it  forward  as  a  defence  in  former  litigation.  Secondly, 
that  the  balance  of  inconvenience  on  stopping  such  trains,  was  in  favor  of  a  specific 
performance  of  the  agreement,  and  that  the  court  would  not  hesitate  to  interfere  to 
restrain  a  breach  of  it  on  interlocutory  application.  Thirdly,  that  the  amalgamated 
company's  act  having  been  passed  without  opposition  by  L.,  which  might  reasonably 
be  supposed  to  be  in  consequence  of  the  agreement,  acts  done  by  the  company  under 
their  act  were  to  be  looked  at  as  if  done  under  the  agreement  Lindsay  v.  The  Great 
Northern  Railway  Co.  xix.  87. 

23.  What  is  amalgamation.  A  railway  company,  associating,  allying,  and  connect- 
ing itself  with  another,  does  not  thereby  become  equitably  "  amalgamated  "  with  it 
The  Shrewsbury^  Sfc,  Railway  Co.  v.  The  Stour  Valley  Railway  Co.  xxi.  628. 

24.  An  agreement  to  amalgamate  as  from  a  time  past  may  possibly,  in  equity, 
amount  to  amalgamation ;  but  an  agreement  to  do  so  at  a  future  period  will  not,  untU 
that  period  arrives.    Jb. 

25.  Joint  use  of  part  of  line  and  station,  effect  of  on  agreement  to  amalgamate. 
Pending  the  progress  of  a  bill  through  parliament,  authorizing  the  S.  Y.  Company  to 
lease  their  line  to  the  N.  W.  Company,  the  bill  was  opposed  by  the  S.  B.  Company, 
and,  upon  a  compromise,  a  clause  was  inserted,  securing  to  the  S.  B.  Company  the 
use  of  part  of  the  line  and  the  joint  use  of  a  station,  subject  to  the  cesser  of  these 
rights  in  the  event  of  the  S.  B.  Company  being  leased  to  or  amalgamated  with  a 
fourth  company,  viz  :  the  G.  W.  who  were  rivals  to  the  N.  W.  Company.  At  this 
time  the  S.  B.  Company  was  under  no  engagements  to  the  G.  W.  Company.  Subse- 
quently, however,  those  two  companies  entered  into  agreements,  giving  fiicilities  and 
preference  to  each  other's  traffic,  and  agreed  to  amalgamate  at  a  future  time,  if  the 
sanction  of  parliament  could  be  obtained.  Heldj  that  this  was  not  such  a  change  of 
circumstances,  produced  by  the  conduct  of  the  S.  B.  Company,  as  to  exclude  them 
from  equitable  relief  by  injunction,  for  the  enforcement  of  the  rights  of  user  conferred 
on  them  by  the  act    lb. 

26.  A  company  for  making  a  railway  from  Dublin  to  Mullingar  was  incorporated 
by  an  act  of  parliament  passed  in  July,  1845,  8  &  9  Vict  c.  119,  under  the  name  of 
**  The  Midland  Great  Western  Railway  Company  of  Ireland."  Some  of  its  directors 
provisionally  registered  another  company  for  making  a  railway  from  Mullingar  to 
Galway,  to  be  called  '*  The  Galway  and  Mullingar  Junction  Railway  Company." 
Three  months  afterwards  this  name  was  altered  at  the  registration  office  to  **  The 
Midland  Great  Western  Railway  Company  of  Ireland,  (extennon  from  Mullingar  to 
Galway.")  Most  of  the  directors  of  the  two  companies  were  the  same.  On  petition 
of  the  Midland  Great  Western  for  a  railway  from  Mullingar  to  Galway,  an  act  was 
passed  in  July,  1846,  giving  authority  to  make  the  road  to  Athlone,  a  part  of  the 
dbtance.  The  expression,  ^^  The  Company,"  in  the  new  act,  was  declared  to  mean 
the  Midland  Great  Western  Company.  In  September,  1846,  at  a  meeting  of  the 
directors  of  the  Midland  Great  Western  Company,  a  resolution  was  passed  stating  on 
what  terms  the  holders  of  the  extension  scrip  should  be  entitled  to  certificates  in  tbt 
joint  ccxnpany,  and  another  resolution  approving  of  and  confirming  those  terms.  At 
that  meeting,  the  seal  of  the  Midland  Great  Western  Company  was  affixed  to  the 
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sbareholders*  book,  whicb,  howeyer,  did  not  then  contain  the  names  of  the  share- 
holders in  the  extension  line.  The  latter  were  added  in  March,  1847,  when  one  of 
them,  that  of  the  defendant,  was  inserted.  Three  calls  were  made ;  the  first  was 
dated  previous  to  the  insertion  of  the  extension  subscribers  in  the  shareholders'  book, 
the  two  others  afler  that  insertion.  An  action  was  brought  for  these  calls.  Heldj  that 
the  act  did  not  amalgamate  the  two  companies ;  and  that,  even  if  the  directors  pos- 
sessed a  power  of  amalgamation,  the  resolution  of  September,  1846,  was  not  an  exer- 
cise of  that  power  so  as  to  render  the  defendant  liable  to  an  action  for  any  one  of  the 
calls,  at  the  suit  of  the  Midland  Great  Western  Company.  The  Midland  Great 
Western  Railvoay  Co.  of  Ireland  v.  Leech^  xxii.  45. 

27.  See  also  as  to  effect  of  amalgamation  or  agreements  to  purchase  land,  Preston 
▼.  The  Liverpool,  Manchester,  {fc.  Railway  Co,  vii.  124 ;  Capper  v.  The  Earl  ofLind' 
sey,  xiy.  9. 

VI.  LiahiUtyfor  Injuries  to  Land  and  Cattle;  Loss  of  Goods, 

1.  Injury  to  lands.  Where  a  railway  company  do  that  which  would  \A  an  action- 
able injury  to  land,  unless  done  under  the  powers  conferred  by  their  act,  the  owner  or 
occupier  is  entitled  to  compensation,  under  sect  68  of  stat  8  &  9  Vict.  c.  18.  Glover 
T.  The  North  Staffordshire  Railway  Co,  v.  835. 

2.  Compensation,  A  special  verdict  found  that  the  only  approach  to  the  house 
of  the  plaintiff  was  by  a  private  road ;  that  a  railway,  constructed  under  the  powers 
of  a  special  act,  crossed  the  road  on  a  level,  in  an  oblique  direction,  so  that,  at  the 
point  where  the  railway  intersected  the  road,  a  train  coming  along  the  railway  at 
ordinary  speed  could  not  be  seen  for  more  than  seventeen  seconds  before  it  reached 
that  point ;  that  there  were  gates  on  each  side  of  the  railway  across  the  road,  which 
were  kept  locked,  under  the  provisions  of  the  act,  a  key  being  kept  by  a  servant  of 
the  company,  whoso  business  it  was  to  unlock  the  gates  when  any  person  had  occasion 
to  pass  through  them,  and  the  plaintiff  also  having  a  key ;  and  that  by  reason  of  the 
above  fects,  and  of  the  execution  of  the  works  by  the  comj^any,  the  property  of  the 
plaintiff  was  depreciated  in  value.  Held,  that  the  lands  of  the  plaintiff  were  "  inju- 
riously affected,"  witliin  sect  68  of  stat  8  &  9  Vict  c.  18,  by  the  erection  of  the 
gates,  and,  per  Lord  Campbell,  C.  J.,  by  the  passage  of  trains  along  the  railway.    lb, 

8.  Injury  to  land  from  flood  waters  penned  up  by  railway.  A  railway  was  con- 
structed across  low  lands,  over  which  the  flood  waters  of  a  river  used  to  spread 
themselves.  These  low  lands  were  separated  from  the  plaintiff's  lands  by  a  bank, 
constructed  under  certain  drainage  acts,  which  protected  the  plaintiff's  lands  from 
floods.  By  the  construction  of  the  railway  without  sufficient  openings  the  flood  waters 
could  not  spread  themselves  as  formerly,  but  were  penned  up  and  flowed  over  upon 
the  plaintiff's  lands.  There  was  no  express  clause  in  their  act  obliging  the  railway 
company  to  make  openings  for  flood  waters  in  that  district,  but  there  was  a  general 
provision  that  they  should  make  openings  when  the  railway  crossed  any  public  drains, 
embankments,  or  works  in  any  drainage  district  Held,  that  although  they  might  not 
be  compellable  by  mandamus  to  make  openings  for  the  flood  waters,  an  action  would 
lie  against  the  company  for  the  injury  to  the  plaintiff's  lands.  Lawrence  t.  77ie 
Great  Northern  Railway  Co.  \v.  265. 

4.  Interference  with  private  right  of  way.  By  the  Railways  Clauses  Consolidation- 
Act,  the  remedy  by  action  for  an  interference  with  a  private  right  of  way  is  taken 
away,  except  where  special  damage  has  been  suffered.  Watkins  v.  The  Great  North' 
em  Railway  Co,  vi.  1 79. 

5.  Horses  killed  by  train — Gates  at  crossing  not  closed.  Case  for  killing  two  horses 
by  a  railway  train,  from  not  keeping  a  dosed  gate  where  the  railway  crossed  a  high- 
way on  a  level  Plea,  that  the  horses  were  not  lawfully  on  the  highway  at  the 
time  when,  &c.    It  appeared  that  the  hones,  which  were  grazing  in  plaintiff's  field. 
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had  leaped  over  the  hedge  into  a  turnpike  road,  and  had  strayed  thence  into  a  new 
road  formed  by  the  company  leading  across  the  railway  on  a  level  into  an  old'highway, 
and,  one  of  the  gates  at  the  crossing  being  open^  had  got  upon  the  railway.  Held^ 
first,  that  the  road  formed  by  the  company  was  a  highway,  though  the  parish  might 
not  be  bound  to  repair  it  Secondly,  that  defendants  being  required  by  their  railway 
act,  and  by  sect  9  of  stat.  5  &  6  Vict  c.  55,  to  keep  the  gates  at  the  crossings  con- 
stantly closed,  the  horses  were,  as  against  defendants,  lawfully  on  the  highway,  and 
therefore  plaintiff  was  entitled  to  recover.  Fawcett  v.  The  York,  Sf^e.  Railway  Co,  u, 
289. 

6.  Sheep  trespassing  on  close  and  straying  upon  railtoay.  If  the  phuntiff's  sheep, 
trespassing  on  the  close  of  A,  stray  upon  the  adjoining  nulway  of  the  defendants, 
through  a  defect  of  fences  which  the  defendants  are  bound,  as  against  A,  to  make  and 
maintain,  the  plaintiff  has  no  remedy  either  at  common  law  or  by  statute  agmnst  the 
defendants,  if  his  sheep  suffer  injury.  Ricketts  v.  The  East  and  West  India  Docks,  ffc. 
Railway  Co,  xii.  520. 

7.  Sheep  killed  by  train — Trespass — Case.  A  railway  train  driven  at  the  rate  of 
forty  miles  an  hour,  according  to  the  general  directions  of  the  railway  company  to  the 
driver,  ran  over  and  killed  some  sheep  which  had  strayed  on  the  line  in  consequence 
of  the  defective  fences  of  the  company.  Heldy  that  the  train  being  under  the  direc- 
tion and  control  of  a  rational  agent,  the  company  were  not  liable  in  trespass  for  the 
injury,  but  that'  the  proper  form  of  action  was  by  action  on  the  case,  either  for  per- 
mitting the  fences  to  be  out  of  repair,  or  for  directing  the  servant  to  drive  at  such 
a  rate  as  to  interfere  with  the  right  of  the  sheep  to  be  on  the  Kne  of  railway.  Sharrod 
V.  The  London  and  Northwestern  Railway  Co.  iv.  401. 

8.  Action  against  company  for  loss  of  bag — Delivery  by  company — Question  for  jury. 
The  plaintiff  was  a  passenger  by  railway,  bringing  a  bag.  On  the  arrival  of  the  train 
the  plaintiff  got  out  upon  the  platform,  with  the  bag  in  his  hand,  and  it  was  taken  by 
a  railway  porter  to  be  placed  in  one  of  the  cabs  in  the  station.  In  an  action  against 
the  company  for  the  loss  of  the  bag,  it  was  proved  that  the  plaintiff  never  saw  the 
bag  again,  and  that  the  porter  was  unable  to  find  it  It  was  also  proved  to  be  the 
practice  of  the  company  for  their  porters  to  assist  in  carrying  the  passengers*  luggage, 
on  the  arrival  of  a  train,  to  the  cabs  in  the  station.  Held,  that  there  was  evidence  of 
the  railway  company  having  contracted  to  deliver  the  plaintiff's  bag  to  a  cab  in  the 
station,  and  of  their  not  having  performed  such  contract  Held,  also,  that  whether 
the  plaintiff  had  accepted  a  delivery  of  the  bag  on  the  platform,  or  elsewhere,  in  lien 
of  such  delivery  to  a  cab,  was  a  question  of  fact  for  a  jury  to  determine.  Butcher  ▼. 
The  London  and  Southwestern  Railway  Co.  xxiz.  847. 

9.  Loss  of  goods  on  another  line.  Where  a  railway  company  receive  goods  at  one 
terminus  to  carry  them  to  another,  they  are  answerable  for  any  loss  that  may  occur 
between  them,  although  it  may  be  on  a  line  of  railway  that  docs  not  belong  to  such 
company ;  and  the  receipt  of  goods  se  to  be  carried  is  primd  facie  evidence  of  such 
liability.     Watson  r.  The  Ambergate,  ffc.  Railway  Co,  iii.  497. 

Vn.  Cases  wherein  a  Mandamus  wiU  be  issued. 

1.  Mandamus  to  take  up  award  of  land  damages,  return  to.  It  is  no  good  return  to 
a  mandamus  under  the  Lands  Clauses  Act,  for  talung  up  an  award  of  land  damages, 
and  furnishing  a  copy  to  the  landowner,  that  the  company  were  prevented  by  reason 
of  the  arbitrator's  refusal  to  deliver  it  up  to  them  i^thout  the  payment  of  his  fees; 
there  being  nothing  in  the  act  to  affect  the  arbitrator's  common-law  right  of  lien. 
Regina  v.  The  South  Devon  Railway  Co,  iii.  282. 

2.  To  carry  cross  road  over  railway — Railways  Clauses  Act,  Mandamus  to  a  railway 
company  to  carry  a  cross  road  over  the  railway  at  certain  rates  of  inclination,  under 
the  oblations  of  the  Railways  Clauses  Act,  and  the  company's  special  act    Hddf 
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that  the  Railwaj^  Clauses  Act  appliod  to  tbe  coDBtruction  of  the  railway,  and  not  to 
cross  roads,  and  tliat  the  section  of  the  special  act,  provi<liDg  that  it  should  be  lawfiil 
(or  the  Mitipany  to  construct  the  bridges  for  carr^'iag  the  mlways  thereby  authoriced 
aver  any  roads,  of  the  heighta  and  apans  and  in  the  manner  shown  on  the  section! 
depouled,  applied  only  to  the  heights  and  spaus,  and  not  to  the  rates  of  inclination 
delineated  in  the  sections  deposited ;  and  therelbre  that  the  mandamus  could  not  be 
supported.     Rrgina  v.  The  Caledonian  Railicay  Co.  ili,  SSS. 

3.  To  compel  company  to  purchate  tharet  in  canai — To  direct  company  to  proceed 
with  road.  By  the  act  of  parliament  cstablinhing  a  railway  company,  it  was  enacted, 
(hat  "from  and  immediately  after  the  opening  of  the  railway"  between  two  pvea 
phtces,  the  railway  company  Hhould  purchase  the  shares  in  two  canals,  with  whose 
business  they  would  compete.  Utld,  that  the  railway  coDipany  could  not  be  com- 
pelled to  purchase  the  shares  in  either  of  the  canals  before  the  completion  of  the  road 
between  the  two  places,  although  the  delay  was  the  fault  of  the  company.  But  a 
mandamus  could  be  issued  directing  the  company  to  proceed  with  the  road.  Regina 
V.  The  Ambergale,  Nottingham,  l^c.  Itailway  Co.  vi.  328. 

4.  Commaniling  company  to  proceed  teilh  purehiue  of  lands  ajier  erpiralion  of 
power).  A  writ  of  mandamva  cannot  be  issued  commanding  a  railway  company  to 
proceed  with  the  purehnsc  of  lands,  &c.,  after  the  powers  of  the  company  for  the 
compulsory  purchase  of  lands  have  expired.  Regina  v.  The  London  and  NoriK- 
wtttem  Sailirag  Co.  vi.  220. 

9.  Qucere,  whether  there  lay  upon  the  company  an  obligation  to  make  and  com- 
plete the  railway,  which  might  have  been  enforced  by  mandamus;  and  whether 
want  of  funds  for  the  purpose  would  be  ao  answer.     Jb. 

6.  Directing  company  to  build  bridge  over  railaay—Oplion  of  company.  A  writ  of 
mandamus  directing  a  railway  company  to  build  a  bridge  for  a  highway  over  their 
nulroad  was  quashed,  the  company  having,  by  statute,  the  option  to  carry  their  road 
cither  oTeri>r  under  the  highway,  and  that  option  not  being  terminated  by  the  defend- 
ants having  cut  through  the  highway  by  a  deep  trench,  as  if  intending  to  carry  their 
road  under  the  highway.     Regina  v.  The  Svutheastern  Railicay  Co.  vi.  2U. 

7.  Aliernatiix  mandamui  commanding  completion  of  line — Inability  of  company. 
Where  an  alternalive  mandamus  was  issued  commanding  a  railway  company  to  vomr 
plete  their  line,  and  they  showed  by  their  return,  that,  without  any  default  on  their 
part,  they  bad  never  been  and  were  not  in  a  situation  lawfully  to  exeroise  the  powers 
necessary  to  its  completion,  a  peremptory  mariiftiiniu  will  not  be  granted.  In  this 
case  the  inability  proceeded  from  the  fact  that  the  compaDy  had  never  been  able  to 
get  the  whole  of  their  capital  stock  subscribed  for.  Regina  t.  The  Ambergale,  ffc. 
Railicay  Co.  xviii.  222. 

8.  In/ormalion  to  compel  completion  of  road.  To  an  information  to  compel  a  railway 
company  to  complete  one  road  simultaneously  with  another,  a  general  demurrer  wa( 
allowed,  the  vice-chancellor  guarding  himself  from  expressing  any  opinion  as  to  what 
he  should  have  done  if  this  had  been  a  bill  by  a  shareholder  or  landowner,  or  an 
information  Avl  bill  instead  of  an  information  only.  If  the  public  interests  repre- 
sented by  the  attorney-general  were  entitled  to  have  the  second  line  of  railway  made, 
they  should  jiroceed  by  mandamut.  The  fact  thut  the  writ  of  mandamus  could  not 
be  obtained  till  after  the  long  vocation,  did  not  give  any  equity  that  conld  support 
the  information.  The  Attorney  General  v.  The  Birmingham,  jfc.  Rmlway  Co.  viL 
S8S. 

Vin.  Coiulniction  of  particular  StatuUt. 

1,  Right  of  company  to  construct  teoris  on  bed  of  natigaJie  river.     Case  ag^nst  a 
ntlway  company  for  constructing  a  portion  of  their  works  upon  a  part  of  the  bed  of 
the  navigable  ^ver  Ouae,  *>  as  to  prevent  its  flowing  in  its  unial  and  Mcaatumed 
49  • 
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channel,  and  to  hinder  the  plaintiffs  from  passing  and  navigating  their  barges,  as  they 
otherwise  might  and  would  have  done.  The  defendants  pleaded  that  they  had  acted 
imder  their  special  act,  the  Lands  Clauses  Consolidation  Act,  &c.  Heldj  that  the 
defendants  by  their  plea  were  not  required  to  prove  that  they  had  taken  all  the  prelim- 
inary steps  necessary  to  vest  in  them  the  ownership  in  the  bed  of  the  part  of  the  river 
in  question,  as  in  the  ordinary  case  of  lands  purchased.  Secondly,  that  the  first 
clause  in  the  16  th  section  of  the  Railways  Clauses  Consolidation  Act,  applies  to  naviga- 
ble rivers  as  well  as  rivers  not  navigable,  and  empowered  the  defendants  to  do  the 
act  complained  of.     Abraham  v.  The  Great  Northern  Railway  Co,  v.  258. 

2.  Conflicting  rights  of  companies  granted  by  acts  of  parliament.  As  to  the  effect 
of  two  acts  of  parliament,  conferring  on  different  companies  the  right  of  purchasing 
compulsorily  the  same  plot  of  land,  quasre.  In  this  case  an  injunction  was  granted  to 
restrain  the  second  company,  the  first  having  already  constructed  their  road,  from 
exercising  their  power  pending  the  trial  of  the  legal  question  of  the  effect  of  their 
conflicting  powers.  The  Manchester,  Sheffield,  Sfc,  Railway  Co,  v.  The  Great  Northern 
Railway  Co,  xii.  216. 

8.  Interference  with  county  road — Mandamtu  to  repair,  A  railway  company,  in 
pursuance  of  the  powers  of  their  act,  pulled  down  a  county  bridge  and  erected 
another,  at  the  same  time  entering  into  an  agreement  with  the  trustees  of  the  road 
to  repair  such  portions  of  the  approaches  to  the  bridge  as  had  previously  been  repaired 
by  the  county.  Held,  that  the  company  had  not  interfered  with  the  road  so  as  to 
bring  the  case  within  the  58th  section  of  the  8  &  9  Vict  c.  20,  and  consequently  a 
mandamus  to  the  company  commanding  them  to  repair  the  road,  would  not  be  granted. 
Ex  parte  The  Exeter  Road  Trustees,  zi.  441. 

4.  Interference  with  roadway — Liability  to  penalties — Person  entitled  to  proceed.  To 
entitle  a  person  to  proceed  against  a  railway  company  for  penalties  for  interfering 
with  an  existing  public  road,  under  the  8  &  9  Vict  c.  20,  s.  57,  as  "a  person  having 
the  management  of  the  road,"  he  must  be  clothed  with  some  duty  in  respect  of  the 
public,  ejusdem  generis  with  that  of  **  trustees,  commissioners,  or  surveyor."  Regina 
V.  WUson,  xi.  403. 

6.  Embankment — Opinion  of  board  of  trade,  A  railway  company  were  building  an 
embankment  more  than  five  feet  above  the  level,  according  to  the  11th  and  12th  sec- 
tions of  the  Railways  Clauses  Consolidation  Act  They  had  not  given  the  notice 
required  by  the  12th  section,  but  had  obtained  the  consent  required  by  the  11th. 
The  court  put  them  on  terms  to  take  the  opinion  of  the  Board  of  Trade,  submitting 
to  such  order  as  this  court  should  thereafter  make ;  otherwise,  an  injunction  would  go 
to  restrain  the  company  from  proceeding  with  the  embankment  *Pearce  v.  The 
Wycombe  Railway  Co,  xix.  122. 

6.  Subscription  of  certain  amount  a  condition  precedent  to  exercise  of  pouters,  A 
railway  act  enacted  that  when  1,500,000/.  should  have  been  subscribed,  it  should  be 
lawful  for  the  company  to  put  in  force  all  the  powers  of  the  act  and  c£  the  acts 
therein  recited,  as  regarded  that  portion  of  the  said  railway,  situate,  &c.  Held,  that 
the  raising  of  this  sum  was  not  a  condition  precedent  to  the  power  of  the  company  to 
make  calls,  but  only  to  their  exercising  the  compulsory  powers  of  taking  lands,  &c. 
The  Waterford,  Sfc,  Railway  Co,  v.  Dalbiac,  iv.  455. 

7.  Creation  of  new  shares — Commutation  of  guarantee,  Afler  the  creation  of  the 
original  shares  in  a  railway  company,  an  additional  number  of  shares  was  created, 
4ipon  which  a  resolution  of  the  directors  guaranteed  a  certain  interest  for  ten  years. 
A  bill  was  filed  by  an  original  shareholder  to  restrain  such  preference,  and  the  com- 
f>any  undertook  not  to  make  such  payments,  unless  under  an  act  of  parliament  or  on 
further  order  of  the  court  Subsequently,  an  act  of  parliament  authorized  the 
company  to  commute  the  guarantee  made  on  the  new  shares.  A  bill  having  been 
filed  to  restrain  the  company  from  carrying  into  effect  such  conmiutation,  it  was  kdd^ 
that  the  act  of  parliament  authorizing  the  commutation,  did  not  take  the  case  out  of 
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the  nndertakinft ;  &nd  tliat,  tberefore,  the  undcrtakiDg  was  binding  nolil  the  bearing 
of  the  cause,  or  the  further  order  of  the  court  That  the'  undertaking  wu  not  an 
agruemeot  wliioh  bound  the  defendants  to  do  nothing  in  the  matter,  the  subject  of  the 
injuaction,  except  under  the  order  of  the  court,  or  unless  the  court  sLoiild  be  of 
opinion  that  what  thej  proposed  to  do  was  proper  to  be  done ;  but  iraa  in  the  natara 
of  an  injunction  obtained  without  argument,  and  which  the  defendants  might  apply  to 
discharge.  That,  independent!}'  of  the  construction  of  the  resolution,  the  act  of 
parliament  haWng  authorized  a  commutation  of  the  guarantee,  and  the  commutation 
having  received  the  consent  required  by  the  act,  the  company  might  lawfully  carry  it 
into  effect.    Steven*  t.  The  South  Devon  Railieay  Co.  xii.  SS9. 

8.  Litn  of  bond  creditors  on  toUi,  (fe.  Sect  H  of  the  Companiet  Clauses  Cons(^- 
daUoD  Act  docs  not  create  a  specific  lien  in  favor  of  bond  creditors  upon  the  tolls  or 
other  property  or  effects  of  the  company,  and  this  construction  is  not  altered  by  the 
33d  and  33d  sections  of  the  Special  Act  Bunetl  t.  The  East  Anglian  RaUaay  Co. 
Ti.  1S7. 

9.  Tunnel— Deviation.  The  effect  of  the  ISth,  14th,  and  15th  sections  of  the  Bait 
ways  Clauses  Consolidation  Act,  1845,  S  Vict.  c.  20,  taken  together,  is,  in  the  case  of 
a  timnel,  marked  in  the  deposited  plans,  that  the  tunnel  mnst  he  made  in  the  exact 
portion  indicated,\nd  that  the  line  cannot  deviate  at  all  at  that  portion  of  it  without 
the  consent  required  by  the  13th  section,  or  special  powers  in  the  local  act.  And  a 
company  having  wrongfully  deviated  cannot  be  compelled  to  construct  the  tunnel  on 
the  deviating  line.    IMlie  v.  The  Newport,  §-c.  Railway  Co.  xiv.  309. 

10.  Act  Miffing  broad  gauge — Narrow  and  mixed  gauge-^Single  and  double  lint. 
The  O,,  W.,  and  W.  Railway  Company  were  by  their  special  act  under  an  obligation 
to  make  a  broad  gauge  railway  from  Wolvercot  to  Wolverhampton,  with  additional 
narrow  gauge  rails  from  an  intermediate  point,  namely,  Abbotswood,  where  the  line 
would  intorsect  the  Birmingham  and  Bristol  to  Wolverhampton,  at  which  pwnt  it 
would  jwn  the  London  and  Northwestern  Railway.  The  company,  commencing  at 
Wolverhampton,  proceeded  to  construct  a  single  line  of  narrow  gauge  lailwtiy,  which 
they  prepared  iu  such  a  manner  that  it  might  readily  be  converted,  by  the  addition 
of  one  rail,  into  a  mixed  gauge  single  line;  and  this  they  completed  from  Wolvci^ 
hamptOQ  to  a  point  at  some  distance  south  of  Abbotswood.  An  injunction  to  restrain 
this  mode  of  constructing  the  rdlway  being  prayed  for,  and  it  being  proved  that  the 
Ot  Wt  and  W.  Company  intended  to  make  a  single  mixed  gauge  tine  from  Wolver- 
cot to  Abbotswood,  and  a  double  mixed  gauge  line  from  that  point  to  WolvcrhamptcHi, 
and  that  they  had  power  to  raise  sufRcient  funds  for  that  purpose  j  it  was  held,  that  the 
company  were  at  liberty  to  lay  down  the  narrow  gauge  throughout;  that  they  were 
not  hound  to  lay  down  a  double  line  throughout,  and  might  lay  it  down  on  a  mixed 
gauge;  and  the  rostraint  on  the  opening  of  the  railway,  as  illegal,  was  refused.  TTie 
Great  Western  llaUicay  Co.  v.  The  Oxford,  i;c.  RaUtcay  Co.  s.  297. 

11.  Mortgage  by  cnmpany — Repayment  o/  principal — Pledge  of  tolls  and  properly — 
Receiver.  A  railway  act,  7  &  8  Vict.  c.  85,  s.  51,  enacted,  that  a  mortgagee  might 
sue  for  interest  due  on  a  mortgage  of  the  company,  or  require  the  appointment  of  a 
receiver;  section  52  gave  a  like  right  of  action  for  principal  and  intorost.  This  act 
was  repealed,  but  section  52  was  substantially  rccnaclcd,  so  far  as  regarded  interest. 
Anotlier  act,  under  which  the  money  hereinafter  mentioned  was  borrowed,  enacted  that 
certmn  recited  acts,  amongst  which  was  the  repealed  act,  should  apply  to  moneys 
"  by  this  act  authorized  to  he  borrowed."  The  Companies  Clauses  Consolidation  Act 
enacts,  in  section  50,  that  "  the  company  may  fis  a  period  for  the  repayment  of  the 
principal  money  so  borrowed,  with  the  interest  thereon,  and  in  such  ease  the  company 
iuil  cause  such  period  to  be  inserted  in  the  mortgage  deed  or  bond,  and  upon  Iho 
«zinratipn  of  such  period  the  principal  sum,  together  with  tbe  arrears  of  interest 
Ihereon,  shall,  on  demand,  be  paid  to  the  party  enbtled  to  snch  mortgage  or  bond." 
The  defendants,  a  nilway  cthnpany,  having  borrowed  l,000i.  of  the  plaintiffs,  ex»- 
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cated  to  them  a  mortgage  deed.  The  deed  contained  the  fdlowing  stipulatioo: 
^  The  principal  sum  to  be  paid  on  the  Ist  day  of  January,  1851."  An  action  having 
been  brought  by  the  plaintiffs  to  recover  the  principal  sum  lent,  it  was  held^  first,  that  the 
stipulation  in  the  mortgage  deed,  that  the  principal  sum  was  to  be  repaid  on  the  Ist  of 
January,  1851,  imported  a  covenant  by  the  defendants  for  the  repayment  of  that  som 
on  that  day ;  that  by  virtue  of  that  clause  and  of  the  Companies  Clauses  Act,  sec- 
tion 50,  if  that  sum  were  not  repaid  on  the  day  fixed,  the  plaintiffs  had  a  right  of 
action  for  the  recovery  thereof,  and  that  such  right  was  not  taken  away,  or  affected 
by  any  other  part  of  the  Companies  Clauses  Act,  or  by  the  special  acts.  Secondly, 
that  the  effect  of  the  deed  was  to  pledge  the  tolls  and  property  of  the  company  as 
proprietors,  but  not  their  stock  or  property  as  carriers.  Thirdly,  that  section  52  of 
the  7  &  8  Vict,  c  85,  did  not  give  a  right  of  action  for  the  principal  money,  bat 
recognized  it  as  already  existing,  and  in  addition  to,  or  instead  of  that  right,  gave  a 
light  of  having  a  receiver  appointed ;  that,  therefore,  the  repeal  of  that  section  would 
not  take  away  such  right  of  action.  Lastly,  that  the  existence  of  such  right  of  action 
was  also  recognized  by  the  53d  section  of  the  Companies  Clauses  Act  Hart  v.  The 
Eastern  Union  Railway  Co,  viiL  544. 

12.  Power  of  arbitrators  chosen  to  settle  differences  between  companies,  under  Compa^ 
nies  Clauses  Consolidation  Act.  Where  differences  had  arisen  bitween  two  railway 
companies  whose  roads  united  at  Colchester,  as  to  the  proper  mutual  facilities  and  ac- 
commodation for  the  interchange  and  transmission  of  traffic  from  one  road  to  the  other; 
and  according  to  statute  in  the  manner  provided  by  the  Companies  Clauses  Consolida- 
tion Act  of  1845,  these  differences  were  submitted  to  arbitration ;  it  was  held,  that  the 
arbitrators  had  power  to  order :  1.  That  the  defendants  should  run  every  day,  except 
Sundays,  an  express  tr^  from  the  Colchester  Junction  to  their  London  station, 
departing  at  10  A.  Bf.,  and  arriving  at  half-past  11a.  m.,  stopping  at  three  intenn»- 
diate  stations ;  which  was  admitted  to  be  a  speed  of  thirty-six  miles  per  hour ; — ^for 
that  the  times  of  departure  and  arrival  were  circumstances  which  propcriy  made  part 
of  the  arrangement,  and  the  court  could  not  intend  4hat  the  speed  was  improper,  in 
the  absence  of  any  allegation  to  that  effect ;  and  that  it  was  no  objection  that  the 
award  did  not  limit  the  time  during  which  the  arrangement  was  to  continue,  as  new 
regulations  might  be  made,  under  the  arbitration  clause,  from  time  to  time.  2.  That 
the  defendants  should  run  an  express  train,  with  specified  times  of  departure  and 
arrival,  from  their  London  station  to  the  Colchester  Junction.  3.  That  the  defendants 
should  convey,  from  the  U.  Bailway,  on  the  C.  Railway,  the  carriages  and  luggage, 
vans,  which  had  been  used  on  the  U.  Railway  for  the  passengers  brought  thereon  to 
Ccdchester,  to  London,  for  the  conveyance  of  such  passengers  and  their  luggage. 
The  Eastern  Union  Railway  Co.  v.  The  Eastern  Counties  Railway  Co,  xxii.  225. 

13.  Act  requiring  railway  company  to  pay  for  canal  shares.  It  being  proposed  to 
form  a  railway  from  A.  through  N.  and  G.  to  B.,  and  it  being  known  that  the  line, 
when  open  from  A.  to  K.  would  compete  with  and  injure  the  K.  canal,  and  when  open 
from  N.  to  G.  would,  in  like  manner,  compete  with  and  injure  the  G.  canal,  a  private 
act  of  parliament  (9  &  10  Vict  c.  160)  was  obtained,  which  authorized  the  formatioa 
of  the  whole  railway  from  A.  to  B.,  and  which  stated  that  it  was  intended  that  the 
canals  and  railway  should  be  worked  in  connection,  and  that  the  canal  companies 
should  be  incorporated  with  the  railway  company.  Section  73  provided  that  the  rail- 
way company  should  be  liable  to  pay  to  the  canal  companies  a  specified  price  per 
share  for  all  their  shares,  *'  from  and  immediately  after  the  opening  of  the  railway  be- 
tween A.  and  G.  for  public  use."  The  railway  was  afterwards  made  and  opened  for 
a  portion  only  of  the  space  from  A.  to  G.,  namely  from  N.  to  G.  Held,  (Williams,  J.* 
dissentiente)  that  the  opening  for  public  use  of  any  portion  of  the  line  between  A. 
and  G.  rendered  the  railway  company  liable  to  pay  for  the  canal  shares.  J%i 
Chrantham  Canal  Company  v.  The  Ambergate,  (fc.  Junction  Railway  Company^  xiL  4S9. 

14.  Buildings  to  be  u$ed  for  purposes  of  railway.    A'local  railway  act  enacted  that 


tbe  whole  of  Mrtsin  ground  in  a  M&port  torn,  coDTejed  to  die  compnnT,  should  be 
nied  solely  for  the  parposes  of  the  nil«&}'  &nd  the  buildings  connected  therewith, 
except  for  coke  ovens  or  anj  purposes  (other  than  the  necessary  purposes  of  the  ml- 
way),  which  might  cause  nuisance  or  damage  to  the  vendors'  other  property.  Held, 
not  to  restrain  the  company  from  allowing  part  of  the  building  to  be  used  as  the  cu> 
lorn  hoose,  for  passing  the  luggage  of  paweogers  and  travellers  and  other  custom- 
house dnties.  Whether  part  of  the  buildings  could  be  used  as  sleepiog-rooms  in  con- 
nection with  a  hotel  built  by  the  company  on  the  adjcnning  groand,  qwrre.  Th« 
Warden,  j-c.  of  Ilarhor  of  Dover  t.  The  Southeastern  Railteay  Co.  xiii,  240. 

15.  A  railway  ai;t  passed  in  1844,  under  which  certain  lands  were  taken.  After- 
irards,  in  1845,  the  Lands  Clauses  Act  passed  ;  and  in  1847,  a  second  rculwaj'  act  was 
passed,  extending  the  f  rsL  Held,  that  the  Lands  Clauses  Act,  applied  to  the  whole 
nndertaking,  became  coneolidated  both  with  the  acts  of  lS4i  and  1847,  and  that  the 
owner  of  lands  taken  under  the  first  act  of  1841  became  entitled  to  the  benefit  of  its 
provisiona     The  Lancathire  i'c.  RaUtcay  Co.  v.  Evana,  xix.  295. 

16.  The  68th  section  of  the  Lands  Clauses  Conscdidation  Act  incorporates  all 
previous  sections  which  are  applicable.    Richardson  v.  The  Southeastern  Railway  Co. 


IX.  MitceBaneom  Caset. 

1.  Contrael  to  furnish  sleepers,  conslruclion  of- — Implied  covenant  lo  tate — Condition 
precedent —  Varying  times  of  delivery.  An  indenture  between  the  plaintiffs  helow  and 
the  defendants  below,  (a  railway  company,)  after  reciting  that  the  defendants  wet« 
desirous  of  being  suppiicd  with  350,000  rdlway  sleepers,  and  that  the  plaintiffs  were 
willing  to  supply  them  according  lo  the  terms  of  a  specification  and  tender,  contained 
a  covenant  by  the  pl^ntiffs  that  they  would  supply  the  sleepers  within  the  time 
specified,  "  as,  when,  and  in  such  quantities,  and  in  sncb  manner"  as  the  engineer  of 
the  company,  by  order  in  writing, "  from  time  to  time,  or  at  any  time  within  the  period 
limited  by  the  specification,  should  require."  The  specificaticin  stated  that  tlie  number 
of  sleepers  required  was  350,000,  that  one  half  would  hive  to  be  delivered  in  1847, 
and  the  remainder  by  midsummer,  1848.  The  deed  also  contained  provisoes  that  the 
engineer  might  vary  the  times  of  delivery ;  that  the  company  should  retain  2,000(.  in 
their  bands  as  security  for  the  performance  of  the  contract,  and  should  pay  it  over 
within  two  months  after  all  the  sleepers  had  been  delivered ;  and  that  the  contract 
might  be  put  an  end  to  upon  default  made  by  the  plalntiiTs,  or  upon  their  bankruptcy 
or  iniolvency.  Held,  first,  that  there  nas  an  implied  covenant  on  the  part  of  the 
company  to  take  the  whole  number  of  350,000  sleepers.  Secondly,  that  an  order  by 
the  engineer  was  a  condition  precedent  to  auy  delivery  of  the  sleepers  by  the  plain- 
tiffs. Thirdly,  tiiat  the  company  were  hound  to  cause  such  order  to  be  given  within 
the  time  limited  by  the  specification.  Fourthly,  that  although  the  engineer  had  power 
to  alter  the  time  for  the  delivery  of  the  sleepers,  such  power  was  lo  bo  exercised 
within  the  period  limited  by  the  specification.  Fifthly,  that  the  engineer,  as  to  matters 
in  which  he  had  a  discretion,  «.  jr.  as  to  varying  the  time  of  delivery  of  the  sleepers, 
stood  in  the  position  of  arbitrator  between  the  parties,  but  as  to  giving  the  order  f<»- 
the  deliver}'  be  was  a  mere  agentfor  the  company.  The  Great  Northern  Raiimay  Co. 
T.  Harrison,  liv.  189. 

2.  The  only  legitimate  rule  of  construction  is,  to  ascertain  the  meaning  from  th« 
language  used  in  the  instrument,  coupled  with  such  facts  aa  are  admissible  in  evi- 
dence to  aid  its  explanation.     Per  Farke,  B.     lb. 

S.  In  an  action  upon  the  above  deed,  on  the  ground  that  the  company  had  not 
pven  any  order  for  the  delivery  of  sleepers  within  the  specifiod  period,  it  was  h^df 
that  it  was  unnecessary  to  aver  readineas  and  willingness  to  deliver  them,  as  the  plain- 
lUb  were  not  bound  to  be  reaiy  and  willing  until  the  order  wm  pven.    Ih. 
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4.  Baittcay  contractor — Penalties — Account — Engineer's  certificates — Engineer  a 
shareholder — Company  taking  possession  of  the  works  and  plant.  In  a  contract  be- 
tween R.  and  a  railway  company,  for  the  constmction  by  R.  of  a  portion  of  the  line 
of  railway,  after  reciting  that  R.  agreed  to  secure  the  dae  performance  of  his  contract 
by  his  bond  in  the  penal  sum  of  4,000/.,  conditioned  for  the  payment  to  the  company 
of  certain  fixed  sums  for  every  week  in  which  the  work  should  not  be  completed  ac- 
cording to  the  contract,  the  penalty  in  each  successive  week  to  increase  in  a'fixed 
proportion,  it  was  witnessed,  amongst  other  things,  that  in  case  R.  should  become  in- 
solvent, &c.,  or  should  from  any  cause  whatsoever  (not  the  act  of  the  company)  not 
proceed  in  the  works  to  the  satisfaction  of  the  company,  the  company  might  give  to 
R.  a  notice  in  writing  requiring  him  to  proceed  with  the  said  works,  and  in  case  R. 
dbould  for  seven  days  after  such  notice  make  default  in  conunencing  or  regularly  pro- 
ceeding with  the  said  works,  it  should  be  lawful  for  the  company  to  employ  other  per- 
sons to  complete  the  woxks,  and  pay  them  out  of  the  money  which  should  be  then 
remaining  due  to  R.  on  account  of  this  contract ;  and  that  the  moneys  previously  paid 
to  R.  on  account  of  any  works  should  be  considered  as  the  full  value,  and  be  taken  by 
him  as  in  full  payment  and  satis&ction,  for  all  works  done  by  him ;  and  that  all 
moneys  which  either  then  or  thereafter  would  have  been  payable  to  R.,  together  with 
all  the  tools  and  materials  then  being  upon  the  works,  should,  upon  such  default  as 
aforesaid,  become  and  be  in  all  respects  considered  as  the  absolute  property  of  the 
company ;  and  that  if  such  money,  tools,  and  materials  should  not  be  sufficient  to  pay 
for  the  completion  of  the  works,  then  R.  should  make  good  such  deficiency  on  demand. 
It  was  then  further  witnessed,  and  the  company  covenanted  to  pay  to  R.  for  the  cooh 
pletion  of  the  works  the  sum  of  63,028/.  16s.,  in  the  following  manner,  namely,  evexy 
fourteen  days  four  fifth  parts  of  the  whole  value  of  the  said  works  which  shall  have 
been  actually  performed  during  the  preceding  fourteen  days,  until  there  should  be  a 
reserved  fund  of  4,000/.,  and  then  every  fourteen  days  to  pay  the  full  value  of  such 
works,  such  value  to  be  estimated  by  the  principal  engineer  or  his  assistant,  having 
reference  as  well  to  the  prices  in  the  schedule  (as  to  extra  work)  as  to  the  entire  cost 
of  the  whole  works ;  and  at  the  expiration  of  one  calendar  month  after  the  completion 
of  the  entire  works,  to  pay  one  moiety  of  the  4,000/.  so  retained  in  the  hands  of  the 
company,  and  at  the  expiration  of  one  year  and  a  month  the  remaining  moiety  of  the 
4,000/.  And  it  was  lastly  agreed,  that  during  the  progress  of  the  works  the  decision 
of  the  principal  engineer  for  the  time  being  of  the  company,  with  respect  to  the 
amount,  state,  condition,  &c.,  or  any  other  matter  or  thing  whatsoever  relating  to  the 
same,  shall  be  final,  and  without  appeal ;  but  in  case  of  dispute,  after  the  completion 
of  the  contract,  as  to  any  matter  of  charge  or  account  between  the  company  and  R.| 
such  dispute  shall  be  finsdly  settled  by  the  arbitration  of  the  said  engineer  on  the  pari 
of  the  company,  and  an  engineer  appointed  by  R.  on  his  part,  or,  if  they  disagree,  by 
an  arbitrator  to  be  named  by  them.  After  R.  had  proceeded  to  a  very  considerable 
extent  towards  the  completion  of  his  contract,  the  company,  being  dissatisfied  with  the 
progress  of  the  works,  gave  the  notice  to  R.  mentioned  in  the  contract,  and  after  seven 
days  they  took  possession  of  the  works,  and  of  all  the  tools  and  materials  thereon, 
and  completed  the  works  by  other  parties.  R.  filed  his  bill,  setting  up  a  case  of  fraud 
against  the  company  in  concealing  the  nature  of  the  strata  through  which  cuttings 
and  tunnels  were  to  be  made,  and  insisting  that  he  was  entitled  to  be  paid  for  those 
works  at  fair  prices,  regardless  of  the  contract ;  that  the  fortnightly  certificates  of  the 
value  of  the  works  given  by  B.  the  engineer  of  the  company,  were  void,  and  not 
binding  upon  him,  in  consequence  of  6.  being  a  shareholder  in  the  company ;  that  he 
was  entitled  to  be  relieved  against  certain  money  penalties  which  had  been  charged 
against  him  in  the  engineer's  certificates ;  that  the  company  were  not  justified  in 
taking  possession  of  the  works,  tools,  and  materials ;  and  that  he  was  entitled  to  have 
an  account  taken  of  the  value  of  the  works  done,  on  the  footing  that  there  were  no 
eontractSi  or  that  they  were  abandoned ;  and  that  the  company  might  be  debited  irith 
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Uie  value  cf  the  eDginea,  tooli,  materials,  articles,  and  thiitga  of  which  the  canpanj 
took  po88e»ion.  Held,  fint,  that  do  case  of  fraud  had  been  made  out  But  nmble, 
that  although  a  corporatioD  cannot  be  guilty  of  fraud,  jet  if  their  agents  employed  In 
canjing  out  a  trading  ^Kculation  be  gnilty  of  ttsad,  the  corporation  will  be  liable. 
Secondly,  that  the  principle  which  proventa  a  person  being  a  judge  in  his  own  cause, 
(IKmes  V.  The  Grand  Junction  Canal  Company,  17  Jur.  73,  s.  c.  16  £ng.  Rep.  63,) 
does  not  apply  to  the  case  of  the  engineer  of  a  railway  company  holding  shares  in 
that  company,  who,  according  to  the  terms  irf  a  contract  between  the  company  and  » 
contractor,  was  diuiog  the  progress  of  the  works  to  give  periodical  certificates  of  the 
value  of  the  worka  done,  but  which  (Hi  the  comj^tion  of  the  contract  were  not  final. 
StTniilK,  it  is  not  necessary  to  institute  minute  inquiries  as  to  how  &r  the  engineer's 
calculations,  in  making  out  his  certificates  during  the  progress  c^  the  works,  wer« 
accurate;  it  is  enough  if  tbey  were  made  bona  ^de,  and  with  the  intention  of  acting 
accoidingtothe  exigency  of  the  contract.  Thirdly,  that  the  uoney  penalties  had  been 
property  charged  against  K.,  they  being,  upon  the  proper  construction  of  t^e  contract, 
not  penalties,  but  liquidated  damages.  Fourthly,  that  even  assuming  that  the  com- 
pany were  not  justlfieil  in  taking  possession  of  the  wca-ks,  tools,  and  materials  after 
the  notice  given,  K.  was  not  entitled  to  treat  the  contract  as  not  existing,  or  as  aban- 
doned. R.'s  right  would  have  been  by  action  tor  damages,  and  the  seizure  by  the 
company  formed  no  ground  for  such  equitable  relief  as  was  asked.  Fillhly,  that,  upon 
the  bue  construction  of  the  contract,  the  company  did  not,  according  to  their  con- 
tention, upon  taking  possession  of  the  works  and  plant  aAer  notice,  become  abraluto 
owners  of  the  tools  and  materials,  &c. ;  this  whole  provision  is  to  bo  regarded,  not  in 
the  nature  of  a  penalty,  but  as  mere  machinery  for  enabling  the  company  to  coui)jk'te 
the  works  at  the  cost  of  R.,  and  the  company  ara  bound  to  account  for  the  value  of 
the  tools  and  materials  in  settling  their  accounts  with  him,  which  accounts  were 
decreed  to  be  taken  on  tiie  fooling  of  the  contract  Ranger  v.  Tkt  Great  WaUem 
Railtcay  Co.  xxvii.  S5. 

i.  As  to  one  of  the  contracts,  the  company  altered  their  intentions  as  to  the 
direction  which  the  line  should  take,  and  diverged,  with  the  sanction  of  the  land' 
owners,  to  a  greater  extent  than  was  permitted  by  their  act  of  parliament;  but  the 
contractor  never  objected  to  the  deviation,  and  continued  to  receive  certificates  and 
payment,  in  precisely  the  same  mode  as  he  would  had  the  deviation  not  taken  place. 
Beld,  that  these  drcnmstanccs  did  not  vary  this  contract  from  the  preceding  con- 
.  ttacta.    lb. 

6.  Ri^t  to  ingpeet  regiiter  of  Aareholdera.  The  holder  of  a  judgment  agmnst  a 
nulway  company  for  which  its  shareholders  arc  liable,  is  entitled  to  an  inspection  of 
the  register  of  shareholders.     Regina  v.  The  Derbyshire,  ^c.  RaUicai)  Co.  xxvi.  lOt. 

T.  Right  to  lehe  engine  of  another  company  running  vAthaat  cerlijicale.  A  rwl- 
way  company  has  a  right  to  *c>^6  ''^b  engine  of  another  company  having  running 
powers  upon  their  railway,  if  the  engine  of  that  company  be  run  upon  their  nulway 
without  a  certificate  first  obtained,  because  the  penalty  inflicted  for  such  a  wrongful  act, 
by  eecL  116  of  the  Baitways  Clauses  Consolidation  Act,  8  &9Vict.c.  20,  docs  not  take 
awaythecoaimon-lawright  of  theowner^of  the  railway  trespassed  on  to  seize  the  engine 
damage  feasant.   The  Ambtrgate,  jc.  Railicay  Co.  t.  The  Midland  Railway  Co.  xxii.  289. 

8.  Deviand  for  return  ofengint.  Where  it  was  expressly  made  part  of  the  demand 
for  &e  return  of  mcb  an  en^e,  afler  it  had  been  removed  off  the  defendants'  line, 
that  it  should  be  returned  for  the  purpose  t£  being  again  used  on  the  line  without  • 
certificate,  it  was  held,  in  an  action  for  converting  the  engine  to  the  defendants'  use. 
Hat  snch  a  demand  was  illegal,  and  it  bung  so,  the  defendants  were  right  tn  not 
nce^g  to  it    lb. 

9.  Company  not  bound  to  fence.  A  railway  company  are  not  bound  to  fence  i^nst 
etftle  straying  on  a  highway  running  alongnde  of  the  railway.  If,  by  rcawm  c^  a 
Wbct  in  the  fenca,  mch  cattle  get  vptm  die  nOnaj  and  are  iiynted,  the  company 
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are  not  liable,  though  the  cattle  got  upon  the  highway  without  any  fimlt  of  their  owners. 
The  Manchester y  Sfc.  Railway  Co.  v.  WalliSj  xxv.  878. 

10.  Ratable  value  of  road.  A  sum  of  money  guaranteed  to  a  railway  company 
sufficient  to  raise  its  dividends  to  3  per  cent,  is  not  to  be  taken  into  account  in 
estimating  the  ratable  value  of  the  road.  L.  Campbell,  C.  J.,  dissent  Regina  y.  The 
Newmarket  Railway  Co.  xxv.  138. 

11.  By4aw  requiring  payment  of  fare  before  entering  carriage — Buying  ticket  for 
more  distant  station  at  lower  rate.  F.  being  at  Colchester,  and  intending  to  travel  as 
far  as  Diss,  purposely  obtained  at  the  Colchester  station,  within  the  borough  of  Col- 
chester, a  ticket  for  Norwich,  and  paid  the  fare  demanded.  The  proper  fare  to  Diss 
was  Is.,  and  the  fare  to  Norwich,  though  further,  was  58.  only.  At  Diss,  F.  got  out  of 
the  train  and  delivered  his  ticket  to  the  collector,  and  refused  to  pay  the  difference  of 
fiire  to  Diss,  though  demanded.  By  one  of  the  company's  by-laws,  it  was  provided 
that  every  passenger  should  pay  his  fare  previously  to  entering  a  carriage ;  and  that 
any  passenger  who  should  enter  a  carriage  without  having  paid  his  fare,  was  thereby 
subjected  to  a  penalty.  Under  this  by-law  F.  was  convicted,  for  having  within  the 
said  borough,  unlawfully  and  wilfully  entered  a  carriage  of  the  sud  company,  for  the 
purpose  of  travelling  upon  the  said  railway  from  Colchester  to  Diss,  not  having  pre- 
viously paid  his  fare  for  so  travelling.  Held,  that,  supposing  F.  to  have  committed  the 
alleged  offence  against  the  by-law,  it  was  committed  within  the  borough  of  Colchester; 
but  that  no  such  offence  had  been  committed  by  him,  and  that  the  conviction,  there- 
fore, was  bad.    Regina  v.  Frere,  xxix.  143. 

12.  Usage — Receipts  for  pigs  taken  for  transportation.  By  the  usual  course  of 
business  of  a  railway  company,  receipts,  &c.,  were  given  on  taking  pigs  for  transpor- 
tation. A,  being  familiar  with  this  usage,  and  having  notice  thai  the  company  held 
themselves  responsible  only  when  they  had  given  the  receipts,  &c.,  sent  pigs  without 
taking  a  receipt  Ileld^  that  he  had  no  remedy  against  the  company  for  not  delivering 
the  pigs.     Slim  v.  The  Great  Northern  Railway  Co.  xxvi.  297. 

13.  Projected  railway — Right  to  recover  back  deposits.  The  provisional  directors 
of  a  projected  railway  company,  after  the  subscribers'  agreement  had  been  prepared, 
issued  a  circular  letter,  stating  that  they  had  made  arrangements  with  the  S.  Railway 
Company,  by  which  the  proprietary  would  be  insured  against  loss,  and  that  *'  in  the 
event  of  the  act  not  being  obtained,  the  directors  undertake  to  return  the  whole  of  the 
deposits  without  deduction."  Plaintiff,  having  seen  this  circular,  applied,  in  writing, 
for  shares.  The  directors,  in  a  written  answer,  inclosing  the  circular  letter,  stated  that 
shares  were  allotted  to  him,  and  that  the  bankers'  receipt  for  the  deposits  would  be 
exchanged  for  scrip  on  his  executing  the  parliamentary  contract  and  subscribers'  agree- 
ment. He  paid  the  deposits,  obtained  the  receipt,  executed  the  contract  and  sub- 
scribers' agreement,  and  obtained  scrip  certificates.  The  subscribers'  agreement, 
which  was  a  deed  between  the  subscribing  shareholder?  of  the  first  part,  and  two 
trustees  of  the  second  part,  gave  to  the  provisional  directors  the  powers  necessary  for 
obtaining  an  act,  and  contained  a  clause  indemnifying  them  in  respect  of  all  contracts 
and  things  made  and  done  in  pursuance  of  the  powers  given  to  them,  and  authorized 
them  to  reimburse  themselves,  out  of  the  funds  of  the  company,  all  costs  and  charges 
incurred  by  them  in  the  execution  of  their  powers.  The  directors  failed  in  obtaining 
an  act ;  and  the  S.  Railway  Company  made  no  payment  Part  of  the  fund  raised  by 
the  deposits  was  spent  in  defraying  the  preliminary  and  parliamentary  expenses.  In 
an  action  for  money  had  and  received,  brought  by  plaintiff  against  a  provisional 
director  who  was  a  party  to  the  circular  and  subsequent  proceedings,  it  was  held,  by 
the  exchequer  chamber,  affirming  the  judgment  of  the  queen's  bench :  First,  that 
there  was  no  merger  of  the  contract  to  return  the  deposits  by  the  execution  of  the 
subscribers'  agreement,  which  was  between  different  parties.  Secondly,  that  the  cir- 
cular letter  accompanying  the  letter  of  allotment  amounted  to  a  promise  on  the  part 
of  defendant^to  return  the  whole  of  the  deposits  to  plaintiff  in  the  eTcnt  of  the  act 
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not  being  obtained,  uid  that  diat  ptomiae  vaa  in  no  waf  affected  bj  tbe  execution  of 
tlie  parliamentaiy  contract  and  the  subscribers'  agreement:  and,  Thitdlj,  tiiat  an 
action  for  ntoney  bad  and  received  would  lie.    Londesborough  t.  Moiattt,  xxviii.  119. 

H.  Juritdielion  of  cowl  of  chancery — Joml  ute  of  tlation — Receiter — ArbiiTOiiim. 
He  court  of  cbanceiy  may  interfere  between  two  railway  companies  entitled  to  tbe 
yaut  use  of  a  station,  by  prescriluDg  regulations  for  its  management ;  but  such  iutcr- 
ference  ought  not  to  take  place  without  grave  occasion.  The  conrt  may  also  direct 
a  puiition  of  the  station,  and  appoint  a  recturer  if  necessary.  Bat  where  provinons 
exist  for  the  settlement  of  diepales  on  the  above  subjects  by  arbitiatiui,  the  court  will 
withhold  its  interposition  until  the  remedy  thus  provided  has  been  resorted  to.  T'Ac 
ShreadHoy,  j-c.  Ilailieag  Co.  v.  The  Stour  VaUey  Railway  Co.  xzi.  628. 

15.  Btceiaer.  As  to  the  appointment  of  a  receiver  of  the  proper^  of  a  railway 
company,  who  will  be  appointed,  on  whose  application,  and  how,  see,  Fri^  r.  The 
Chard  RaUmiy  Co.  sii.  58. 

1$.  As  to  rating  of  railways,  see  RATiMa. 

RAPE. 

1.  A  medical  practitioner  had  sexual  connection  witli  a  female  patient  of  the  age 
of  fourteen  yean,  who  had  for  some  time  been  receiving  medical  treatment  from  bun 
for  illness  arising  from  suppressed  menstruation.  The  jury  found  that  she  was 
ignonknt  of  the  nature  of  the  defendant's  act,  and  made  no  resistance,  solely  from  a 
hon&fide  belief  that  he  was  (as  he  represented  to  her)  treating  her  medically,  with  B 
view  to  her  cure.  Stmble,  that  the  prisoner  might  be  indicted  for  rape.  Regitta  t. 
Caie,  i.  544. 

2.  The  prisoner  got  into  the  bed  of  a  married  woman,  intending  to  have  connecta'oo 
with  her  by  passing  for  her  husband,  but  not  by  force.  She,  supposing  him  to  be  her 
busband,  allowed  him  to  have  connection  with  her.  Held,  that  the  prisoner  was  not 
guilty  of  rape.     Regina  t.  Clark,  xxix.  642. 

RATING. 
I.  POOE  RATES. 
U.  BOROUGH  AKD  CHTIKCII  SATES, 
m.  BIOHWAT  AND  OTHER  RATES  ;   LAND-TAX  ;   UI3CEI.LAIIE0US  CASES. 

I.  Poor  Sales. 

1.  Manchetter  concert  tocUly.  The  Manchester  concert  society  being  regarded  only 
as  a  musical  club,  the  primary  object  of  which  was  tbe  gratification  and  amusement 
of  the  members  and  their  families,  it  was  held  not  entitled  to  an  exemption  from  poor 
rates,  as  a  society  instituted  for  the  purposes  of  the  fine  arts  exclusively,  within  the  6 
&  7  Vict  c.  SG.  Held,  also,  that  had  the  society  been  otherwise  entitled  to  the  exemp- 
tion, the  accidental  use  of  the  hall  for  the  benefit  of  an  Infirmary,  in  184S,  would  not 
liave  affected  the  right  of  exemption.     Regina  v.  Brandt,  iii.  S2S. 

2.  Normal  and  model  school  Cert^n  lands,  buildings,  and  premises  purchased  by 
the  lords  commissioners  of  tbe  treaaury,  on  behalf  of  the  lords  of  tbe  committee  of 
cooncU  on  education,  wore  fitted  up  and  nsed  as  a  normal  and  model  school  for  the 
faaining  of  masters  of  schools  for  pauper  and  criminal  children,  and  all  tbe  expenses 
of  tbe  institution  were  defrayed  by  tbe  said  committee  out  of  the  money  voted  by  par- 
fiament  for  the  promotion  of  public  education.  Tbe  officers  of  tbe  institution  were  a 
principal,  vice-prini^pal,  and  masters,  appmnted  and  paid  by  the  said  committee  rf 
cooncii,  and  who  held  their  offices  at  the  pleamre  of  the  crown.  These  officers  wer« 
BBtitled  to  their  meals  ftt  s  amunon  table,  and  were  provided  vritli  ntting  and  dee^og 
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apartments  in  the  institution,  and  the  principal  had  the  privilege  of  Bopplying  himself 
^th  fruit  and  vegetables  from  the  garden.  The  pasturage  o£  a  portion  of  the  land 
was  let,  and  the  proceeds  carried  towards  the  expenses  of  tiie  institution.  The  students 
were  required  to  pay  302.  per  annum,  with  the  exception  of  those  who  obtained  the 
highest  exhibitions,  and  the  money  so  received  was  applied  to  the  general  expenses  of 
the  institution.  In  one  of  the  rooms,  a  school  was  held  for  practice  in  elementary 
instruction,  which  was  attended  by  poor  children  in  the  neighborhood,  who  were 
required  to  pay  a  weekly  sum  for  their  education,  and  were  allowed  to  purchase  bo<^ 
from  the  principaL  The  funds  derived  from  the  same  were  entirely  expended  in  the 
maintenance  and  improvement  of  the  school.  Held,  that  there  was  no  substantial 
difference  between  this  institution  and  any  other  establishment  in  which  cheap  educa- 
tion was  offered  through  the  bounty  of  the  founder,  and  that  the  premises  generally 
were  ratable  to  the  relief  of  the  poor.    Regina  v.  Temple^  xvui.  S21. 

S.  Hudiersfield  watertoorks—Commissioners  and  consumers.  The  commissioners 
of  the  Huddersfield  waterworks  were  bound  to  fumidi  water  to  the  consumers  at  cer- 
tain specified  rates,  so  calculated  that  the  water  rents  were  not,  in  any  one  year,  after 
payment  of  the  expenses,  to  exceed  71. 10s.  per  cent  on  the  amount  which  should  be 
owing  by  the  commissioners  in  respect  of  tlie  loan  which  they  were  empowered  to 
raise  on  mortgage  of  the  works  and  water  rents,  and  after  the  discharge  of  the  whole 
of  the  said  loan,  the  water  rents  were  to  be  reduced  so  as  merely  to  cover  current 
expenses.  The  commissioners  were  rated  to  the  relief  of  the  poor  on  the  sum  of  490t, 
the  sessions  finding  that  sum  to  be  the  estimated  net  ratable  value  of  all  the  reservoirs, 
pipes,  and  other  apparatus  in  Longwood,  taken  in  connection  with,  and  as  part  of  the 
entire  works  in  Longwood  and  Huddersfield,  being  made  up  of  800/.  the  estimated  net 
annual  value  of  all  the  reservoirs,  and  190/.,  the  net  annual  value  of  the  pipes  and 
other  apparatus  in  Longwood.  The  sessions  also  found  that  a  tenant  of  the  entire 
waterworiu,  if  released  frx)m  the  restrictions  in  the  acts  at  parliament,  and  able  to 
exorcise  his  discretion  as  to  the  amount  of  water  rents  and  rates,  might  calculate  with 
reasonable  certainty  on  a  gross  revenue  of  2,000/.,  and  that,  after  deducting  800/.,  the 
&ir  average  of  the  current  annual  expenses,  and  the  sum  of  1,100/.,  proved  and 
admitted  to  be  a  proper  annual  deduction  for  repairs,  renovations,  and  tenant  profits, 
the  residue  of  1,100/.  represented  the  net  ratable  value  of  the  entire  works ;  but  that 
if  such  tenant  was  to  be  considered  as  subject  to  the  restrictions  in  the  acts,  he  could 
make  no  profit  at  all.  Held,  by  Coleridge,  J.,  that  substantially  the  consumers,  and 
not  the  commissioners,  as  a  separate  body,  were  the  occupiers  and  the  parties  rated, 
and  that  the  use  and  enjoyment  of  the  water,  and  not  merely  the  water  rents,  con- 
stituted the  value  of  the  occupation.  That  the  restriction  imposed  by  the  acts 
amounted  to  no  more  than  an  arrangement  between  the  commissioners  and  consumers 
as  one  body,  of  the  terms  upon  which  the  benefits  of  the  occupation  were  to  be  enjoyed, 
and  could  have  no  bearing  on  the  question  of  the  amount  of  ratable  value  as  between 
the  consumers  and  the  inhabitants  of  Longwood.  That,  therefore,  assuming  the  sum 
of  490/.  to  be  the  proper  proportion  of  the  1,100/.,  which,  according  to  the  above  find- 
ing of  the  sessions  had  been  arrived  at  on  a  right  principle,  as  the  net  ratable  value 
of  the  entire  works,  the  commissioners  were  properly  rated  on  that  amount  for  tiie 
township  of  Longwood.    Regina  v.  The  Churchwardens y  S^c.  of  Longwood j  xiv.  187. 

4.  Commissioners  under  local  act — Reservoir.  Commissioners  under  ^  local  act  of 
parliament  had  constructed  a  reservoir  in  the  township  of  K.,  for  the  purpose  of  im- 
proving a  mill  stream^  and  affording  a  more  regular  supply  of  water  to  mills  in  other 
townships  lower  down  the  stream,  upon  which  mills  tiiey  were  empowered  to  levy 
rates.  Held,  that  the  commissioners  were  liable  to  be  rated  to  the  relief  of  the  poor 
of  K.  in  respect  of  the  reservoir,  and  that  the  amount  should  be  such  a  sum  as  would 
be  a  proper  assessment  on  persons  engaged  in  a  private  undertaking  at  a  similar  na- 
ture.   Regina  v.  Kentmere^  vii.  485. 

5.  Real  properhf^  how  rated.    Real  property  ought  to  be  rated  according  to  its 
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letnal  valoe,  aa  comlnned  with  the  mAcluiierj  attached  to  it,  irithout  coondering 
whether  the  machiner)'  be  real  or  petsonal  property.  Quart,  whether  Urge  lead 
chamben  restiiig  on  the  ground  and  morable,  tucd  for  chemical  pnipotes,  irero  aa> 
nexeil  to  the  freehold.    Regina  v.  Hatiam,  yi.  S2l. 

6.  Rmltoag  company,  how  auesMd.  A  railm]'  companj,  like  axtj  other  compan;^ 
or  individual,  occupying,  in  difierent  piriihea,  land  formiog  oae  property,  is  aaaencd 
according  to  the  actual  ratable  Talue  of  tlie  land  occupied  in  each  parish,  which  ralne 
it  deduced  from  the  net  earaingB  in  that  parith.  Expensei,  wherever  arinng,  nccefl- 
■ary  for  preaerviog  tbe  property  in  the  parish  at  mch  value,  may  be  considered. 
Apart  tVom  the  woAing  expenses  a  deductioa  will  be  allowed  for  depreciation  and 
expense  of  restoration,  even  thot^h  no  annnal  charge  has  been  made  to  meet  this ; 
and,  ttmbU,  that  do  greater  dcductton  will  be  allowed  when  the  dme  for  making  the 
restoration  comes.  ^Vhere  two  companies  excliange  tcdls  over  cert^n  portions  of  their 
lines,  the  rales  on  those  portions  aro  affected  by  subjecting  the  euniugs  to  the  same 
deductions  as  if  tbey  had  been  received  in  mcaiey.  Parish  officerB  are  to  base  th«r 
laEcs  on  the  latest  reliable  information  reasonably  procnraUe.  Stgina  \.  The  Lon- 
don, Brighton,  ffe.  Railtcay  Co.;  Rtgina  v.  The  Soulheaitem  Rattvxty  Co. ;  Regina  t. 
The  MiiJland  Railwog  Co.  iii.  3S9. 

7.  Great  Weilern  Railituy.  In  order  to  ascertun  the  net  ratable  value  of  the 
Great  Western  Railway,  the  con^pany  was  allowed,  in  addition  to  annual  allowances 
for  the  repairs  of  the  road  and  movable  stock,  to  deduct  specific  sums  for  their  ulti- 
mate renewal  and  reproduction.  In  order  to  ascertain  the  net  ratable  value  of  the 
two  miles  and  a  half  of  railway  in  a  certain  parish,  the  deductions  from  the  total  gross 
revenue  ought  to  be  distributed  on  the  parochial  principle,  by  ascertaining  what  ex- 
penses are  incurred  in  earning  the  gross  receipts  on  tbe  two  nutes  and  a  half  This 
principle  does  not  preclude  a  conndcration  of  expenses  wherever  arising  locally, 
which  are  necessary  for  keeping  the  subject  of  rata  at  the  value  which  is  tbe  measure 
of  the  assessment  Wherever  such  expenses  in  fact  apply  equally  to  every  mile  of  a 
railway,  it  is  a  convenient  and  allowable  mode  to  arrive,  by  a  mileage  divinon,  at  tbe 
proportional  part  lo  be  assigned  to  the  miles  in  any  particular  parish.  Regina  v.  Tht 
Great  Wettem  Railtcay  Co.  ix.  292. 

S.  Premi»e»  not  occupied  ezcUuively  for  purpotei  of  eeienee,  literature,  or  fine  arte. 
A  society  was  established  lor  the  promotion  of  philosophy  and  natural  history,  and 
occupied  a  house  in  the  respondent  parish,  divided  into  rorans,  used  as  a  museum, 
lectute-room,  library,  and  reading-room  respiecdvely.  In  the  reading-room  were  mag- 
azines, Btnne  of  which  only  were  of  a  purely  scientific  character ;  and  also  the  news- 
papers. Every  fellow  of  the  society  paid  for  the  use  of  the  reading-room,  and  it  was 
generally  used  by  all.  Hehl,  that  tbe  society  was  not  entitied  to  be  exempted  from 
rataUlity,  under  the  S  St  I  Vict.  c.  SG,  as  the  premises  rated  were  not  occupied,  at  the 
time  when  the  rate  was  imposed,  for  the  purposes  of  science,  literature,  or  the  fine 
arts  esclusivcty.  Heid,  further,  that,  under  the  circumstances,  the  society  was  liable 
to  be  rated  in  respect  of  the  whole  building,  and  not  merely  in  respect  of  the  reading- 
mom,     Pvxchat  v.  The  Oeeraeeri  of  the  Parish  of  the  Holy  Sepulchre,  xiix.  170. 

9.  Rusielt  IniHtution.  The  "  Russell  Institution  "  held  not  to  be  "  a  society  insti- 
tuted for  tiie  purpose  of  science,  literature,  or  the  fine  arta  cxclu^vely,"  and  therefore 
liable  to  parochial  rates.     Rutieil  Institution  v.  St   Giles-in-the-Fields,  xxiv.  126. 

10.  United  Service  Institution.  If  a  society  may  use  its  buildings  for  other  purposes 
than  those  of  science,  the  exemption  given  by  6  &  7  Vict,  c,  86,  cannot  be  claimed. 
Knee  the  "  Coited  Service  Institution"  is  lialJe  to  be  rated.  Regitia  v.  The  Church' 
Vvdent,  ^c.  ofSL  Afartin-in-lhe-Fields,  ix.  278. 

11.  ZotHogieal  Society  of  London.  The  Zooli^ical  Society  of  London  is  not  ex- 
empted from  the  poor-rates  under  the  6  &  7  Vict  c.  86,  either  as  a  society  fbr  the 
parpoMS  of  science  exelnaively,  or  as  supported  by  voluntary  eontrihntions  within  the 
— lOTing  of  tbe  act    Segina  t.  7^  Ze^ogkal  Soettly  of  London,  zzriil  186. 
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12.  Society  supported  by  contributionSj  Sfc,  The  Linnean  Society,  incorporated  by 
royal  charter,  and  instituted  for  the  purpoee  of  science  exclusively,  was  supported  in 
part  by  annual  contributions  of  the  fellows,  who,  before  their  admission,  signed  an  obli- 
gation for  the  payment  of  such  contributions ;  and,  in  case  of  default  in  payment,  the 
obligation  might  be  put  in  suit  The  society  were  lessees  of  contiguous  premises,  32 
Soho-square,  and  1 7  Dean-street,  which  had  formerly  been  one  house,  and  underiet 
17  Dean-street,  and  five  rooms  in  Soho-square  to  B.  The  other  part  of  the  premises 
in  Soho-square  was  occupied  for  the  purposes  of  the  society,  the  librarian  and  house- 
keeper occupying  as  his  dwelling,  two  rooms,  and  the  porter  also  dwelling  in  the 
house,  the  permissive  use  of  their  rooms  being  taken  into  account,  in  fixing  theur 
salary.  On  appeal  against  a  poor-rate,  assessed  on  the  societ}-  in  respect  of  32  Soho- 
square,  the  rate  was  quashed,  the  court  holding,  first,  that  it  was  ^*  a  society  sup- 
ported in  part  by  annual  voluntary  contributions,"  within  statute  6  &  7  Vict  c.  36,  s.  1, 
and  therefore  exempt  Secondly,  that  the  occupation  of  rooms  by  the  keeper  and 
porter  was  subsidiary  to  the  purpose  of  the  society,  and  did  not  take  away  the  society's 
exemption.  Thirdly,  that  B  was  liabls  to  be  rated  for  the  rooms  in  32  Soho^uare 
underlet  to  him.  The  Linnean  Society  of  London  v.  The  Churchwardens^  j*c.  of  SL 
Ann,  Sfc.  xxvi.  212. 

13.  A  society  of  which  the  primary  object  was  the  information  and  convenience  of 
the  shareholders  only,  was  held  not  to  be  exempted  irom  liability  to  be  rated  under 
Stat  6  &  7  Vict.  c.  36.    Regina  v.  Gaskell,  viii.  298. 

14.  District  treated  as  a  reputed  parish.  Upon  an  appeal  from  a 
poor-rate  for  the  parish  of  M.,  a  case  was  stated  for  the  opinion  of  the  court,  setting 
forth  these  facts.  In  the  district  of  M.  St  M.  and  M.  St  P.,  there  had  always  been 
one  rate  for  maintaining  the  poor  and  repairing  the  roads,  one  set  of  overseers  and 
of  surveyors  of  the  highways,  and  one  constable ;  but  there  was  evidence  that  there 
had  formerly  been  two  churches  and  two  rectories,  and  that,  for  some  ecclesiastical  pur- 
poses, the  district  had  been  treated  as  two  parishes.  And  it  was  held  that  the  evidence 
showed  that  the  district  was  a  reputed  parish  at  the  time  of  the  passing  of  stat  48 
Eliz.  c.  2,  and  therefore  was  to  be  treated  as  one  parish,  as  respects  the  maintenance 
of  its  poor.    Regina  v.  Sharpley,  xxvi.  206. 

15.  Docks,  The  ratable  value  of  the  docks  of  the  Hull  Dock  Co.  ought  to  be  appor- 
tioned among  the  several  parishes  within  which  the  docks,  &c.,  are  situate,  in  propor- 
tion to  the  areas  of  the  docks,  &c.  Regina  v.  Tlie  Dock  Co,  at  Kingston-upon-HuU^ 
xL  357. 

16.  Docks — Steam-tug — Machinery,  The  Southampton  Dock  Company's  premises 
were  in  part  rented  by  certain  lessees.  The  company  had  in  use  a  steam-tug,  for  the 
advantage  of  the  dock  business.  Attached  to  the  freehold  was  certain  machinery, 
which  could  be  detached  with  as  little  injury  to  the  freehold  as  tenants'  trade-fixtures. 
Held,  that  13  Geo.  III.  c.  50,  s.  25,  which  makes  the  lessor  ratable  for  certEun  tene- 
ments, did  not  apply  to  the  part  of  the  company's  premises  not  occupied  by  them. 
That  the  steam-tug  was  a  part  of  the  floating  capital,  and  its  expenses  should  be  de- 
ducted in  estimating  the  company's  rate.  That  another  proper  deduction  was  an 
allowance  for  remuneration  to  one  managing  the  afi*airs  of  the  docks,  independently 
of  the  profit  on  capital  employed  by  him.  That  the  machinery  was  properly  included 
in  estimating  the  ratable  value  of  the  premises.  That  no  deduction  could  be  made 
for  income  tax^  in  respect  of  the  estimated  profit  of  a  supposed  tenant  of  the  docks. 
Regina  v.  Hie  Southampton  Dock  Co.  iii.  464. 

17.  Commimoners  of  Harrogate.  Under  4  Vict  c.  16,  commissioners  were  ap- 
pointed for  the  improvement  of  H.,  within  certain  limits ;  and  the  property  in  all  the 
public  wells  or  springs  of  mineral  waters,  within  the  said  limits,  was  vested  in  them, 
and  they  were  empowered  to  add  to  or  alter  the  existing  erections  over  the  said 
springs,  and  to  erect  a  pump-room  over  the  sulphur  water  springs.  The  act  also  gave 
them  special  powers  for  the  maintiumng  of  footways,  the  cleansing  and  lighting  the 
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streets,  (he  remoral  of  dirt  and  niblHah,  the  preventing  naisaiice*,  pronding  a  maricet, 
and  further  to  malce  annual  rates  upon  oimera  of  property  within  the  limits  of  the 
at.'t ;  all  moneys  received  under  the  act  to  be  applied  entirely  in  paying  off  moneys 
borrowed  on  the  rates,  and  the  expenses  incurred  in  carrying  ont  the  purposes  of  the 
act  A  pump-room  was  built,  under  the  power  given  by  the  act,  which  wu  open  to, 
auil  used  by,  the  public  generally,  subject  only  to  a  snail  payment  to  the  commis- 
sioners, and  certain  other  regulations  imposed  by  the  act  Htld,  that  the  commission- 
ers were  properly  rated  as  occupiers  and  owners  of  such  pump-room,  ta  the  relief  of 
the  poor  of  one  of  the  townihips  in  part  within  the  limits  of  the  act,  their  appointment 
not  being  for  the  pubhc  advantage  only.  Eegina  v.  The  Cmnmuaionert  of  Harrogate, 
i.  381. 

IB.  Truttttt  incorporated /or  puNic  pvrpont.  It  is  not  of  itself  a  ground  for  ex- 
emption from  poor-rates,  that  the  occupiers  of  land  are  trustees  incorporated  under 
acts  of  pariiament  for  public  purposes.  It  must  appear  from  the  proi'isions  of  the  acta 
to  have  been  the  intention  of  the  legislature  that  the  funds  derivable  from  their  occu- 
pation should  not  be  applied  to  the  payment  of  poor-rates.  lUgina  v.  The  jyuslee$  of 
Birkenhead  Docti,  x\v.  128. 

19.  Ferry-Banding  and  tolls.  A  ferry  company  constructed  landing-places  in  two 
townships,  on  opposite  sides  of  the  river,  with  a  toll-house  and  gate  on  each;  their 
boats  passed  from  one  to  the  other,  across  the  river,  the  bed  of  which  was  not  in 
either  township;  the  tolls  were  collected  entirely  on  the  south  aide.  Ko  tolls  could 
have  been  earned  for  the  transit  on  the  river  without  use  of  the  landing-places,  nor 
for  such  use  without  the  transit.  The  company  were  rated  to  the  poor  of  the  town- 
ship on  the  north  side,  as  occupiers  of  a  "  ferry,  landing,  and  tolls,"  in  a  sum  includ- 
ing half  the  net  value  of  the  tolls.  Held,  that  the  tolls  could  not  be  rated,  either 
directly  as  being  conncelcd  with  real  property,  occupied  in  the  township,  and  as  thus 
ceasing  to  be  incorporeal,  or  indirectly  by  talcing  them  into  account  as  profit  of  the 
lands ;  but  that  the  land  should  be  rated  on  an  estimate  of  the  rent  which  might  be 
obtainable-  for  it,  in  consideration  of  its  being  available  for  the  purpose  of  earning  the 
tolls.  Also,  that  the  ratable  value  of  the  land  in  question  could  not  be  oscertEuned  by 
dividing  the  profits  in  the  proportion  of  the  land  occupied  in  the  two  townships  and 
the  length  of  the  transit     Kegina  v.  The  North  and  South  Shields  Ferry  Co.  Kvi.  293, 

20.  Manchester  Institute.  The  Manchester  Institute  being  pn'md /ocie  a  society  ex- 
empted from  rates  within  6  &  7  Vict  c.  36,  held,  that  it  was  no  objection  to  the  exemp- 
tion that  part  of  their  building,  not  sought  to  be  exempted,  was  let,  and  the  rents  went 
into  the  general  funds,  nor  that  il.  per  cent  was  deducted  on  the  price  of  paintings 
trom  a  distance  exhibited  and  sold,  the  percentage  being  applied  to  their  carriage ; 
nor  that  strangers  admitted  to  see  the  paintings  paid  a  small  fee,  which  was  applied  to 
the  purposes  of  the  society ;  nor  thai  the  settlement  declared  that  the  building  was  to  be 
used  "  for  the  imparting  of  knowledge  conristent  with  the  general  purposes  of  the  in- 
stitution,* because  such  declaration  did  not  authorize  any  other  purposes  than  those 
of  science,  literature,  and  the  fine  arts ;  nor  that  the  set^ement  dccLtred,  that  upon  a 
dissolution  of  the  society  the  property  belonging  to  it  was  to  be*sold,and  the  proceeds, 
after  payment  of  dcbtn,  to  be  divided  among  the  members,  because  such  declaration 
only  expreawd  a  power  which  implicitly  belonged  to  the  members,  and  it  did  not  ap- 
pear to  have  been  inscrt«d  with  any  view  of  profit.  Regiaa  \.  The  Overieeri  of 
S/anehester,  Hi.  3U. 

21.  Museum  on  erofen  lands.  A  museum  was  erected  on  crown  lands,  out  of  public 
moneys,  for  the  purpose  of  the  practical  application  of  science.  The  profcaurs  were 
jaid  partly  by  government,  and  partly  by  ibes,  but  neither  they  nor  any  one  else  had 
tltj  Airther  occupation  of  the  premises  than  was  necessary  for  the  purposes  of  the  in- 
riitalton.  Held,  that  no  part  of  the  premises  was  rataUe,  on  the  ground  that  th« 
whole  were  in  the  exclusive  possession  of  the  crown  for  public  purposes.  Da  la  Btch^ 
W.  Tit  Rector,  j-e.  of  Watmiiuter,  xxix.  H9. 
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22.  Grounds  occupied  for  public  use  by  surveyors  of  highways  to  be  rated.  The  cor- 
poration of  H.  as  sorvejora  of  highways  within  a  district,  rented  and  occupied  a  yaid 
as  a  place  of  deposit  for  stones,  &c.,  for  repairing  the  highwa}rs.  This  yard  was  in 
the  parish  of  S.,  a  parish  partly  within  and  partly  without  the  district  Held,  that 
they  occupied  the  yard  as  trustees  for  the  inhabitants  of  the  district,  who  were  obliged 
by  law  to  repeur  the  highways,  and  that  they  were  ratable  in  respect  of  it  to  the  relief 
of  the  parish  of  S.    Regina  v.  Cooper j  xxvi.  181. 

23.  Aylesbury  market  and  fairs — Stallage  and  market  tolls.  Certain  persons,  under 
a.  lease  for  years  from  the  lord  of  the  manor,  were  in  the  occupation  and  receipt  of 
the  tolls  and  dudes  payable  at  the  market  and  fairs  of  Aylesbury,  in  re^>ect  of  thiiigs 
sold  at  the  said  market  and  fairs ;  and  also,  of  the  stallage,  piccage,  and  all  other 
profits  incident  to  the  said  market  and  &irs,  together  with  the  maricet^-house  and  prem- 
ises used  for  the  purpose  of  the  mari^et  and  fairs.  Tolls  were  paid  and  collected  in 
the  market-house,  and  throughout  the  market  in  respect  of  horses,  cattle,  com,  and 
other  articles  brought  into  the  market  and  fairs  and  actually  sold.  ^Over  part  of  the 
Market  Square,  and  at  the  sides  of  some  streets,  stalls  were  placed,  but  not  in  any 
way  affixed  to  the  soil,  upon  which  goods  were  exposed  for  sale ;  and  in  respect  of 
these  stallage  dues  were  paid.  The  lessees  were  rated  to  the  relief  of  the  poor  as 
occupiers  in  respect  of  the  market-house,  and  the  land  vpon  which  the  market  and 
£urs  were  held,  and  of  the  stallage  and  all  the  tolls  receired  by  them,  from  the  sale 
of  goods  at  the  market  and  fairs.  Held,  that  stallage  was  a  payment  made  in  respect 
of  the  exclusive  use  and  occupation  of  the  soil,  for  a  time,  and  was,  therefore,  properiy 
included  in  the  rate ;  but  that  the  market  tolls  on  things  sold  in  the  market  and  &irB, 
having  no  connection  with  the  exclusive  use  of  the  soil,  were  not  ratable.  Roberts  v. 
Aylesbury^  xvi.  368. 

24.  Farm  with  privilege  of  shooting.  Where  the  tenant  of  a  farm  pays  an  in- 
creased rent  for  the  privilege  of  killing  game  on  the  farm,  he  is  liable  to  be  rated  in 
respect  of  that  increased  value ;  and  where  the  tenant  originally  took  the  farm  without 
such  privilege,  but  alterwards  rented  the  privilege  of  shooting  over  a  lai^r  area, 
including  the  farm,  at  a  certidn  rent,  it  was  held,  that  he  was  in  the  same  position  as  if 
he  had  originally  taken  the  £mn  with  the  privilege ;  and  that  his  rate  was  properiy 
increased  by  the  sum  which  the  sessions  had  found  as  th6  value  of  so  much  of  the 
privilege  as  related  to  the  farm.    Regina  v.  Williams,  xxviii.  1 72. 

25.  Brewery  and  pubtic-houses,  ratable  value  of— -Good-will.  A  brewery,  &c.,  together 
with  the  good-will  and  trade  of  certain  public-houses,  subject  to  the  rents  theretofore 
received  for  said  public-houses,  were  leased  for  seventeen  years  to  A,  yielding  and 
paying  for  the  brewery  and  premises,  the  yearly  rent  of  300/.,  and  for  the  fixtures, 
implements,  and  utensils  specified  in  a  schedule,  the  further  yearly  rent  of  50/.,  and 
for  the  good-wiU  and  trade  of  all  and  every  the  public-houses,  &c.,  mentioned  in 
another  schedule,  the  further  yearly  rent  of  150/.  A  occupied  the  brewery;  and  the 
public-houses,  thirty-three  in  number,  which  were  situate  in  different  streets  and 
places,  and  quite  apart  from  the  brewery,  were  let  by  A,  to  separate  tenants,  at  rents 
about  equal  to  the  anAunt  paid  by  A  to  his  landlord.  The  tenants  of  the  public- 
houses,  as  they  were  bound  to  do  under  an  agreement,  purchased  from  A,  at  the 
brewery,  all  tlic  malt  liquors,  &c.,  consumed  in  their  houses,  and  each  tenant  was 
separately  rated  to  the  poor-rate.  Without  the  restriction  as  regards  the  purchase  of 
malt  liquors,  &c.,  a  higher  rental  would  have  been  given  for  the  public-houses.  Heldy 
'(Eric,  J.  differing  in  opinion,)  that  the  150/.  paid  for  the  good-will  of  the  puUio- 
houses,  was  to  be  taken  into  account  in  estimating  the  ratable  value  of  A's  occupation 
of  the  brewery  and  premises.  Alison  v.  The  Churchwardens,  Sfc.  of  Monkwearmouih 
Shore,  xxvi.  172. 

26.  Prison,  officers^  residences,  ffc.  A  building  leased  and  occupied  as  a  prison  is 
VDt  ratable.  The  following  premises,  held  under  the  same  lease,  held  to  be  rataUe : 
(within  the  walls,)  a  coach-house,  &c.,  occupied  by  the  governor,  and  not  necessary  for 
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hii  public  duly — (without,)  two  shops,  kept  for  supplying  tlie  officers;  afkrm,  on  which 
tho  convicts  worked,  and  tho  proceeds  of  which  served  for  the  prison ;  abo,  diueni. 
Coleridge,  J.,  the  residences  of  the  officers,  for  which  they  paid  rent,  or  received  leai 
pay  in  cousequeuce.     Ganibier  v.  The  OeeTSeert  of  Lydford,  xxr.  141. 

27.  What  property  txempi,  under  Public  Health  Act.  The  proviso  in  sect  88  of  the 
Public  Health  Act,  1S48,  (11  &  12  Vict.  c.  63,  that,  if  any  kind  of  propertj-  before 
the  passing  of  the  act  has  been  exempt  from  rating  by  any  local  act,  in  respect  of 
purposes  lor  wliich  district  rates  may  be  levied  under  the  Public  Health  Act,  1S4S, 
the  same  kind  of  property,  in  respect  of  tbo  aame  purposes,  sad  to  tho  same  extent, 
shall  be  exempt  from  district  rates  under  the  last--mentioned  act,)  applies  only  to  ex- 
emptions in  respect  of  the  nature  of  the  property:  not,  therefore,  to  property  exempt, 
under  a  local  act,  in  respect  merely  of  its  locality ;  although  the  property  eo  locally 
situate  was  exempt  from  poor  rate.  Tait  v.  The  Local  Board  of  HetUth  of^e  City 
0/ Carlule,  xsii.  !13. 

28.  Coumy  court-liouie.  The  treasurer  of  the  county  court,  under  9  &  10  Vict 
c.  95,  is  not  liable  to  be  rated  to  tho  relief  of  the  poor  in  respect  of  the  occupation  of 
a  building  used  exclusively  for  traosactiag  the  business  of  the  county  court.  Regina 
T.  The  Onerieen  of  Manchtaler,  xxv.  145. 

29.  Trustees  who  are  directed  by  statute  to  apply  their  funds  in  certain  specified 
ways,  and  to  no  other  purpose,  are  not  justilied  in  refusing  to  pay  &  poor  rate  levied 
on  them  in  respect  of  such  funds.     Regina  v.  The  Triustees  o/the  River  Lea,  xxx.  369. 

SO.  It  is  as  competent  to  vestry  men  de  facto  to  jmn  in  making  a  rate  for  tho  relief 
of  the  poor  as  vestry  men  de  jure.     Scadding  v.  Lerant,  v.  IS. 

31.  On  an  appeal  ag^nst  a  rate  under  the  Sanitary  Act  of  Liverpool,  the  poor  rate 
of  the  preceding  year  was  held  to  be  conclusive  as  to  the  value  of  the  property 
assessed.    Regina  T.  The  Recorder  of  Liverpool,  i.  291. 

n.  Borough  and  Church  RaUt. 

1.  Borough  rates.  An  estimate  for  a  borough  rate  included  an  item  as  to  vrhich 
there  was  an  undecided  appeal,  and  asum  in  respect  of  unascertained  law  costs.  The 
borough  rate  was  ordered  at  a  meeting  that  was  not  public.  The  mayor  ordered  the 
treasurer  to  demand  the  rate  within  100  days,  from  tho  overseers  of  parishes,  and  on 
the  some  day  the  treasurer  issued  his  precept  to  them,  to  pay  within  one  hundred  days 
from  the  receipt  thereof.  This  was  not  served  on  them  for  ten  days.  The  plaintiff*, 
one  of  tho  overseers,  went  out  of  office,  and  his  goods  were  afterwards  taken  on  a 
distress  for  the  rale,  the  distress  being  signed  by  both  defendants,  as  justices,  and  by 
one  as  mayor.  He  brought  replevin.  Held,  that  a  borough  rate  need  not  be  made  in 
public.    Jones  v.  Johnson,  x.  532. 

2.  Held,  also,  that  the  items  could  not  be  considered  as  bygone  expenses  so  as  to 
make  the  rate  retrospective  in  respect  of  them,  as  the  question  relating  to  the  first 
sum  was  still  under  appeal;  and  with  reganl  to  the  second,  that  the  council  were  justi' 
fied  in  treating  the  costs  of  litigation  as  expenses  not  actually  incurred  before  the 
delivery  of  the  attorney's  bill ;  and  that  at  all  events  as  the  plaintiS'  had  not  appealed 
against  the  rate,  it  must  he  taken  as  good  as  regards  the  defendants.     Ih, 

3.  Qufere,  wlicthcr  a  borough  rate,  made  for  the  payment  of  expenses  already 
incurred  under  the  stat.  6  &  6  Will.  IV.  c.  76,  would  be  bad  though  retrospective,  and 
iffaether  If  oodi  v.  ^«f d,  2  Mee.  &  W.  T  T  7,  s.  C.  6  Law  J.  Hep.  (n.  b.)  M.  C.  105,  can 
be  supported,     lb. 

4.  Held,  next,  that  the  variance  between  the  times  for  payment  was  immaterial,  and 
thA  the  plaintiff  could  not  complain  of  it,  as  the  precept  gave  him  a  longer  time  for 
payment  than  the  mayor's  warrant  directed-    lb. 

6.  Held,  further,  that  the  plaintifl'  was  liable  to  the  distress,  although  he  had  gone 
Mt  of  office  before  the  distroM  wwnuit  wm  executed,  m  he  waa  an  offender  under  tbe 
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act,  which  provides  that  the  goods  of  the  offender  should  be  seized,  and  the  existing 
OTerseers  had  power  to  make  a  rate  to  reimburse  him.    1  h, 

6.  Heldy  lastly,  that  the  signature  by  J.,  as  justice,  to  the  dbtress  warrant,  did  not 
prevent  the  warrant  from  being  his  warrant  as  mayor  also.    Ih. 

7.  A  borough  rate  need  not  be  made  in  public  If  the  rate  is  valid  upon  the  face  of 
it,  although  it  may  be  retrospective  in  fact,  no  advantage  can  be  taken  of  that  circum- 
stance as  against  the  defendants,  (the  magistrates  enforcing  the  rate  by  distress ;)  at  1 
the  warrant  is  not  bad  by  reason  of  a  certain  variance  in  the  treasurer's  precept ; 
nor  from  its  not  fixing  the  time  at  which  the  sale  of  the  plaintiff's  goods  was  to  termi- 
nate. An  action  of  replevin  may  be  maintained  against  magistrates  alone  who  issue  a 
warrant  of  distress  against  the  goods  of  a  party.    Jones  v.  Johnson^  i.  418. 

8.  Church  rates.  Where  the  churchwardens  of  a  parish  made  a  single  rate  for 
providing  necessary  additional  burial-ground  for  the  parish,  which  could  only  be  done 
(if  at  all)  under  the  powers  given  by  the  Church  Building  Acts,  and  also  for  draining 
and  spouting  a  chapel  in  the  parish,  as  at  common  law,  it  was  held,  that  the  rate  coi^ 
not  be  enforced.    Regina  v.  Ahney^  xxvi.  160. 

9.  Quasre,  whether  there  b  any  power  to  make  a  rate  for  enlarging  or  for  purcharing 
a  burial-ground.    lb, 

10.  Where  the  majority  refuse  to  make  a  rate  for  the  necessary  repairs  of  a  church, 
the  minority,  in  vestry,  may  make  that  rate,  and  the  items,  if  objected  to  at  dl,  must 
be  objected  to  in  vestry.     Cardy  v.  Bendey^  v.  590. 

III.  Highway  and  other  Rates  /  Land  Tax ;  MlsceUaneous  Cases, 

1.  Validity  of  rate,  A  majority  of  the  rate  payers  of  the  parish  of  S.  M.,  at  a 
meeting  held  for  that  purpose,  had  resolved  to  adopt  the  proviaons  of  the  3  &  4  WilL 
rV.  c.  90,  and  at  a  subsequent  meeting  a  rate  was  made  for  the  purposes  of  the  act, 
both  these  meetings  being  presided  over  by  a  chairman  who  was  not  a  rate  payer  of 
the  parish.  Held,  that  although,  by  the  5th  and  6th  sections  of  the  act,  only  rate  pay- 
ers had  a  right  to  be  present  at  the  meetings,  and  consequently,  that  the  cludrman 
should,  in  strictness,  have  been  a  rate  payer,  yet  that  the  resolutions  of  the  requisite 
majority  of  the  rate  payers  were  not  rendered  inoperative  by  reason  of  the  chairman 
of  the  meeting  not  being  a  rate  payer.  Held,  also,  that  persons  who  had  not  paid  the 
rate  of  the  previous  year  were  properly  excluded  from  voting  at  the  subsequent  meet- 
ing.   Regina  v.  The  Justices  of  Middlesex,  xvi.  118. 

2.  Highway  rates — Urban  streets  and  rural  ways.  By  the  Ashton-undcr-Lyne  Im- 
provement Act,  12  &  13  Vict  c.  35,  s.  25,  power  is  given  to  the  mayor,  aldermen,  and 
burgesses  to  make  and  levy  a  highway  rate  upon  the  occupiers  of  all  messuages,  houses, 
&c.,  within  the  borough,  for  maintaining  and  repairing  "  the  present  highways,  within 
the  borough,  when  completed  to  the  satisfaction  of  the  mayor,  &c.,  and  such  of  the 
present  and  future  streets  as  shall  from  time  to  lime  be  declared  pubUc  highways  as 
aforesaid,  and  the  main  sewers  under  the  same."  The  borough  of  Ashton-under-Lyne 
consists  of  a  part  of  one  of  the  four  divisions  of  the  parish  of  Ashton-under-Lyne,  and 
the  whole  of  another  of  such  divisions,  the  latter  being  subdivided  into  two  districts ; 
and  before  the  passing  of  the  above  act  each  of  such  districts  separately  maintained  its 
own  highways,  and  had  its  own  surveyor.  The  greater  part  of  one  district  was  a  coun- 
try district  After  the  passing  of  the  said  act,  the  mayor,  &c.,  acting  as  surveyors,  laid 
a  rate  on  the  ratable  property  within  each  of  the  said  districts,  exclusively  for  the 
repair  of  such  highways  within  them  as  had  not  been  completed  to  the  satisfaction  of 
the  mayor,  &c.  Held,  that  under  the  above  section  of  the  special  act,  taken  in  ccm- 
nection  with  sects.  48  and  49  of  the  Towns  Improvement  Clauses  Act,  10  &  11  Viet, 
c.  .84,  the  mayor,  aldermen,  and  burgesses  of  the  borough  were  empowered  to  make 
two  general  rates  within  the  borough,  one  for  the  repair  of  the  urban  streets  within 
the  25tibi  section  of  the  special  act,  and  the  other  for  the  repair  of  the  rural  ways  nol 


within  that  eectioD,  and,  therefore,  that  the  rate  in  question  waa  bad.  Regma  vt 
5to«-,  xiT.  104. 

3.  AUoicanee  of  rate.  The  signature  of  the  surveyor,  and  allowance  by  justices,  was 
by  inadvertence  inserted  in  the  middle  of  a  highway  late,  instead  of  at  the  end. 
Htld,  that  this  was  no  alloirancc  of  tlie  rate  in  respoct  of  matters  which  followed  such 
signature  and  allowance,  and  therefore  that  the  justices  had  no  juriadietion  to  enforce 
the  rate  by  issuinf;  a  distress  warrant  for  the  amount  of  an  assessment  which  appeared 
in  B  part  of  Che  rate,  subsequent  to  the  signature  and  allowance.  Ex  parU  The  Sur- 
veyor of  Skelton,  xxii.  !59. 

i.  Public  heaiih  act — Local  acii.  By  a  local  act  commisuoners  were  empowered  to 
pave,  Yifibt,  &e.,  the  itreela  in  the  parishes  within  the  city  of  N.,  and  they  had  a  general 
power  to  rate  and  asEcaa  the  several  landlordsandoccnpierB  of  houses,  &c.  Until  the  pass- 
ing of  the  Municipal  Act  the  parish  of  M.  was  not  within  the  corporate  juritdictioD  of  N., 
but  was  situate  within  the  county  of  the  said  citj-.  By  a  subsequent  local  art  so  much 
only  of  the  first  act  as  regulated  the  assessment  was  repealed,  all  the  powers  of  the  said 
first  act  being  by  the  firstsection  extended  to  the  second  act,  and  the  commisBioncrs  were 
empowered  to  raise  a  rate  to  a  eertaio  limited  amount.  By  an  order  of  the  general 
board  of  health,  confirmed  by  act  of  parliament,  the  Public  Health  Aet,  1848,  was 
applied  to  (ho  city  of  N.  and  the  county  of  the  said  city ;  and  all  the  powers  of  rating 
And  borrowing  money  at  interest,  conferred  by  the  first  local  act,  were  repealed. 
Amongst  the  clauses  of  the  same  act  left  unrepealed  by  the  said  order  were  those  vest- 
ing the  pavements  in  the  commisaionera,  and  empowering  them  to  new  pare,  purchase 
lands,  &C.  The  said  order  also  leit  unrepealed  the  first  section  of  the  second  local  act, 
and  the  section  which  gave  the  commissioners  power  to  ruse  only  a  limited  amount  of 
rate.  The  local  board  of  hcallh  was  by  the  said  aider  declared  to  be  the  commission- 
er* for  exGcudng  such  of  the  powers  of  the  local  acta  as  were  not  repealed,  and  by  it, 
also,  all  the  property  and  estate  of  the  said  commissioners  and  all  their  liabilities  wore 
tnuisferred  to  the  sud  local  board,  it  being  provided  that  such  liabilities  ahnuld  be  paid 
out  of  such  of  the  transferred  property  as  would  have  been  chargeable,  and  that,  if  suck 
properly  were  not  sufficient,  then  out  of  the  general  district  rates  levied  under  the 
Public  Health  Act  in  the  places  which  would  have  been  chargeable,  or  out  of  any  funds 
avulablefor  that  purpose  under  any  local  act  not  repealed.  The  local  board  of  health 
made  a  rate  for  the  payment  of  interest  upon  money  borrowed  by  the  late  paving  com- 
misaoners ;  for  the  purchase-money  of  ground  bought  by  the  s^d  commissioners  or  the 
said  local  board  under  the  unrepealed  clauses  of  the  local  acts;  and  for  paving,  repur- 
ing,  &c.,  the  streets,  &c.,  within  the  said  city,  and  the  streets  and  roads  in  the  hamlets 
ontdde  the  city.  Held,  first,  that  the  order  of  the  general  board  of  health  had  the 
effect  of  repealing  all  the  rating  powers  of  both  the  local  acts,  and  that,  therefore,  the 
money  Ibr  the  repairs  of  the  streets  within  the  city  parishes  was  to  be  raised  under 
the  Public  Health  Act,  and  not  under  the  said  local  acts  by  a  rate  on  those  parishes 
separate  from  the  said  parish  of  M.  Secondly,  that  the  unrepealed  clauses  of  the 
second  local  act  were  not  extended  to  any  other  parishes  than  those  to  which  the  net 
originally  applied.  Thirdly,  that  the  money  for  the  repairs  of  the  highways  in  the 
district  was  to  bo  raised  under  the  powers  given  by  the  Public  Health  Act,  and  not  by 
a  rate  made  under  the  Highway  Act.  Fourthly,  that  the  expense  of  widening  the 
streets  in  the  city  parishes  was  to  be  defrayed  by  a  general  district  rate,  subject  to  the 
power  of  making  a  special  district  rate  conferred  by  the  86th  section  of  the  Public 
Health  Act.  Elmer  v.  The  Noraick  Local  Board  of  Health,  and  Read  v.  The  Same, 
XXT.  58,  66. 

6.  District  ehureh  to  be  rated.  A  church  duly  made  a  district  church  of  St  Lnke's 
parish,  Middlesex,  under  the  6  &  T  Vict  c.  87,  is  liable  to  be  rated  in  a  paving  rate 
Bwde  according  to  the  S7  Goo.  HI.  c.  iS,  by  the  trustees  of  the  parish  under  a  local 
Mt,  (117  Geo.  HL  e.  149,)  and  the  ehnrchwardcns  are  bound  to  pay  it  itOU  t.  Sydon, 
xxn.fil7. 
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*  6.  London  Library.  The  '*  London  Library"  is  a  society  for  the  purposes  of  litem- 
tnrc,  supported  by  voluntary  contributions,  and  consequently  exempt  from  local  rates; 
but  when  it  underlets  a  portion  of  its  premises  to  scientific  societies,  it  must  pay  the 
rates  for  the  whole  premises.  Clarendon  v.  The  Rector,  {fc.  of  Sl  Jame^s,  Westrmn" 
ster,  V.  393. 

7.  Local  act  for  lighting  hamlet — ^^  Tenements  and  hereditaments**  A  local  act  for 
lighting  a  hamlet,  enacted,  that  rates  should  be  laid  upon  all  persons  who  should  inhalnt, 
use,  occupy,  or  be  in  possession  of,  or  enjoy  any  messuages,  tenements,  houses,  ware- 
houses, or  other  buildings,  tenements,  or  hereditaments,  situate  or  being  in  mch  of  the 
streets,  &c.,  or  other  public  passages  and  places  within  the  namlet  as  should,  from  time 
to  time,  be  lighted  by  virtue  of  the  act  Held,  that  the  general  words,  **  tenements 
and  hereditaments,"  included  only  things  ejusdem  generis  with  those  before  mentioned, 
and  which  were  capable  of  being  inhabited  and  benefited  by  the  act;  and  that  a  water 
company  was  not  ratable  in  respect  of  its  pipes  laid  in  the  ground  under  the  streets 
of  the  hamlet    Regina  v.  The  East  London  Waterworks  Co,  ix.  271. 

8.  Steamboat  company — Floating  pier.  Under  a  local  act  enabling  trustees  to  lay 
rates  upon  persons  holding  any  tenements,  &C.,  in  the  district,  a  steamboat  company 
were  rated  in  lespect  c^  their  floating  pier,  consisting  of  barges,  chained  to  anchon, 
and  connected  to  the  shore  by  bridges  leading  to  the  ground  floor  of  a  building  thereon. 
The  ground  floor,  as  well  as  the  said  pier  and  landing-places,  were  in  the  exclusive  occu- 
pation of  the  steamboat  company.  Held,  that  the  rate  was  laid  not  on  the  bai^ges,  Soc,  but 
upon  the  landing-place  and  premises,  together  with  the  floating  bai^ges,  &c.,  by  whidi 
the  occupation  of  the  land  was  rendered  more  profitable,  and  the  rate  was  there- 
fore valid.    Regina  v.  Leith,  x.  870. 

9.  The  ground  floor  of  the  building  was  rented  of  one  J.  S.  by  the  company,  and 
the  residue  was  occupied  by  J.  S.  In  the  rate  in  question,  J.  S.  was  assessed  for  *^  the 
premises,  exclusive  of  the  steamboat  pier."  Held,  that  this  meant  not  to  exclude  the 
floating  barges,  &c.,  but  the  ground  floor  and  landing-place  occupied  by  the  company, 
and  therefore  the  latter  were  not  twice  rated.    lb, 

10.  Local  Pamng  Act — Railway  company's  bridge  and  side  walls.  By  the  Local 
Paving  Act,  41  Gea  III.  c.  131,  s.  87,  and  by  tihie  26th  section  of  the  43  €reo.  HL 
c.  139,  and  also  by  the  80th  section  of  the  General  Metropditan  Paving  Act,  57  Geo. 
m.  c.  29,  the  commisdoners  are  to  assess  certain  buildings,  walls,  and  void  spaces  of 
ground  as  in  said  acts  more  fully  described,  for  the  paving  of  the  streets  on  which 
they  abut  The  London  and  Birmingham  Railway  Company,  by  one  of  their  acts, 
(5  &  6  Will.  lY.  c.  56,  8.  55,)  were  required  to  build,  and  keep  in  repair,  a  bridge 
over  their  nulway,  with  a  brick  wall  at  each  side,  at  a  spot  where  their  railway  inter- 
sected a  public  street  or  road  which  was  paved  and  repaired  under  the  local  actk 
The  land  upon  which  that  part  of  the  railway  was  constructed,  and  the  bridge  erected, 
was  conveyed  to  the  company  in  fee  by  the  former  owner,  with  a  reservation  of  "  the 
use  and  enjoyment  of  the  bridge."  The  surface  of  the  bridge  was  paved  by  the  local 
coQunissioners.  It  was  held,  that  the  company  were  liable  to  be  assessed  under  the 
above  acts;  for  that,  although  the  bridge  was  not  a  ** public  building,"  within  the 
meaning  of  the  57  Gea  m.  c.  29,  s.  80,  the  company  were  ratable  in  respect  of  the 
side  walls,  under  the  description  of  ^  dead  walls,"  or,  per  Jefvis,  C.  J.,  as  the  owners 
and  occupiers  of  **  void  spaces  of  ground,"  abutting  on  the  road.  And  by  Maule,  J., 
and  Talfourd,  J.,  that  the  fence  walls  came  within  the  description  of  **  public  build- ' 
ings,"  in  the  57  Gea  III.  a  29,  s.  80,  being  erected  under  the  provisions  of  an  act  of 
pariiament,  and  for  the  benefit  of  the  public.  Amell  v.  The  London  and  Northwestern 
Railway  Co,  xxii.  421. 

11.  Public  Health  Act — Land  used  as  railway.  By  the  88th  section  of  the  Public 
Health  Act,  1848,  (11  &  12  Vict  c.  63,)  rates  are  to  be  levied  on  all  property  assessable 
thereto,  upon  their  full  net  annual  value ;  provided  that  the  occupier  of  land  <'  used 
only  as  a  railway "  is  to  be  assessed  at  one  fourth  only  of  such  net  annual  valne. 
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Htld,  tliat  thii  partiBl  exemptioD  extendi  to  the  line  nS  nilm^,  and  ao  mucli  of  tuDf 
platfonn,  &c^  u  conititutea  the  tide  of  Ibo  nulway,  and  to  land  used  ai  aidingB,  turn* 
tables,  &c.  \  but  that  atatlona,  offices,  and  warehousea  which  are  ancillaij  to  tJie  rail- 
my,  onght  to  be  asecased  at  their  full  net  annual  value.  Tkt  South  Wales  Railway 
Co.  V.  The  Local  Board  of  HeaUh  of  Swantea,  sjivi.  1 25. 

12.  A  rent,  or  sum  in  nature  of  a  rent,  paid  for  the  occupation  of  a  railway,  ia  not 
neceMuily  a  criterion  of  its  ratable  value.  The  profits  and  advantagea  derived  on  a 
main  line  bj  the  occupadon  of  a  branch  ma;  be  taken  into  account  in  estimating  the 
ratable  value  of  the  branch,  and  not  the  local  pro&ta  only.  DinentienU  Erie,  J. 
Eegina  v.  The  Southeaalem  Railieay  Co.  zxt.  1 T6. 

13.  Bj  an  act  for  lighting  a  town  with  gaa,  rates  were  imposed  on  all  baildiugs, 
works,  &c. ;  but  land  was  speciaUy  exempted.  Held,  that  a  line  of  railway  within  the 
limits  of  the  act  was  liable  to  be  rated  as  a  work,  although  such  a  work  was  not 
contemplated  at  the  passing  of  the  act    Reg'ma  r.  The  Midland  Raitmiy  Co.  xxx.  399. 

14.  Jailt.  The  43  Geo.  III.  c.  128,  enacts,  that  It.  shall  be  assessed  upon  all  jails, 
chapels,  and  other  public  buildings  within  the  town,  for  every  yaid,  running  measure,  of 
the  length  in  front  of  such  halls,  jails,  &c.  The  Jail  Act,  4  Geo.IV.  c.  64,  b.  48,  enacts 
that  every  jail  for  any  county  or  town,  &c.,  which  shall  be  situate  within  the  limits 
of  any  other  county  or  town,  shall  be  taken  to  be  part  of  the  county  or  town  for 
which  it  shall  be  used  as  a  Jail,  so  long  as  it  shall  be  so  used.  The  county  jail  of 
Bedfordshire  is  utuate  within  the  town  of  Bedford,  and  the  front  and  part  of  the 
sides  and  the  back  part,  the  latter  consisting  of  a  boundary  wall,  abut  upon  public 
roads  of  the  town.  The  commis^oncrs  under  the  local  net  assessed  the  county  justices 
for  the  frontage  of  the  fore  part,  of  the  back  part,  and  cf  the  sides  of  the  jail 
measured  in  running  yards.  Held,  that  the  jail  was  not  exempt  from  rating,  under 
4  Geo.  IV.  c.  64,  s.  48,  as  that  section  relates  merely  to  jurisdicUoD.  The  Jastlcei  of 
Bedfordihire  v.  The  ISedford  Impraoement  Contmationer),  xiv.  424. 

15.  Bousti  of  governor  of  jail.  The  houses  of  the  governor  and  warders  of  • 
county  jail  were  built  outside  a  wall  inclosing  an  area,  within  which  the  gaol  stood. 
The  front  door  of  the  governor's  house  opened  into  the  public  street.  There  was  an 
outlet  through  the  back  wall  of  the  house  to  the  area.  The  houses  of  the  warden 
were  omilarly  situated,  but  did  not  communicate  by  the  back  wall  with  the  area. 
The  governor  and  warders  had  the  occupation  of  three  houses  only  in  respect  of  tlieir 
being  such  officers,  and  the  accommodation  of  their  houses  was  not  more  than  was 
proper  and  convenient  fur  persons  having  their  duties  to  perform ;  and  their  constant 
reddence  in  their  houses  was  an  important  part  of  their  duties.  Held,  that  they  were 
not  liable  to  be  rated.  The  Jiaticee  of  Bedfordshire  v.  The  Overseers  of  St.  Paul,  xiv. 
424. 

16.  Union  morlhoute.  A  union  workhouse  w^^  erected  by  an  incorporation  of 
guardians,  under  the  34  Goo.  III.  c.  98,  the  19tb  section  f>f  which  enacts  "  that  all 
buildings  to  be  orotted  by  virtue  of  tliat  act  shall  be  free  from  all  parliamentary  and 
parochial  taxes,  except  such  and  to  such  amount  as  they  were  assessed  to,  at  the  time 
they  were  fint  taken  and  applied."  It  was  aficrwaids  rente<l  by  the  guardians  of  a 
pooi^law  union,  formed  under  the  4  &  S  Will.  IV.  c.  7S.  Held,  that  the  workhouse 
wasa  "public  building"  within  the  meaning  of  the  above  local  act,  and  that  it  was 
liable  to  be  rated  under  that  act,  the  rate  in  question  not  being  "  a  parliamentary  or 
parochial  tax,"  within  the  meaning  of  the  34  Geo.  IIL  c.  98.  The  Guardians  of 
Bedford  Union  v.  The  Bedford  Improvement  Commissioners,  liv.  424. 

17.  Injirmary.  An  infirmary  is  a  "  public  building,"  within  the  meaning  of  the 
local  act.    lb. 

18.  To  render  proper^  locally  situated  within  a  parish  exempt  from  rates,  it  must 
be  shown  to  be  cxclurively  applicable  to  public  purposes.  Regina  v.  The  Mayor,  j-c. 
of  Manehester,  xi.  S67. 

19>.<lssc*iM«n(s<mIatKfimdsrIPCi)Iaet— iK»fr«M^  A  local  act  anthorized  usesoneati 
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on  certain  lands  and  their  occapants.  Interest  was  to  be  psud  from  twenty-eight  daji 
after  any  assessment  The  rate  was  to  be  paid  by  the  tenants  and  allowed  them  by 
the  landlords,  "  provided  that  no  occupier  should  be  compelled  to  pay  more  than  the 
rent  which  should  from  time  to  time  become  due  from  him  to  his  landlord."  On 
refusal  to  pay,  a  remedy  was  given  by  distress,  after  thirty  days.  In  case  any  <^  the 
lands  were  unoccupied,  then  **  all  goods  and  chattels  that  should  at  any  time  thereafter 
hQ  found  thereon  "  might  be  distrained  and  sold  until  all  the  arrears  were  fully  paid. 
HeUlf  first,  that  distress  might  be  made,  though  the  tenant  owed  no  rent,  if  the  amount 
of  the  rate  was  covered  by  the  rent  due  at  the  next  pay  day.  Second,  that  a  tenant 
who  came  in  after  the  expiration  of  the  twenty-eight  days,  was  liable  for  interest  only 
from  the  date  of  his  holding.  Third,  that  such  tenant  was  liable  to  be  distrained  on 
for  rent  not  paid  by  his  predecessor.    Maitison  v.  Hart,  xxv.  863. 

20.  A  rate  may  be  made,  under  the  provisions  of  the  58  Greo.  m.  c.  45,  as.  59,  60, 
for  the  purpose  of  paying  the  money  borrowed  in  the  manner  provided  by  that  act, 
at  a  meeting  of  which  the  notice  required  by  the  25th  section  of  the  59  Geo.  ILL 
c.  134,  has  not  been  given,  the  latter  statute  not  repealing  the  former,  but  merdy 
providing  a  further  mode  of  raising  the  necessary  funds.    Famell  v.  Smith,  xxix.  S59. 

21.  Mines,  Where  a  rate  was  declared  by  statute  to  extend  to  "  such  mines,  &&, 
as  have  heretofore  been  usually  rated,"  it  was  held,  that  the  proviso  was  not  limited  to 
the  particular  mines  before  rated,  but  extended  to  mines  of  the  same  class  and 
description  as  those  usually  rated  in  the  parish  at  the  date  of  the  act,  though  they  did 
not  then  exist    Regina  v.  Saunders,  xxx.  109. 

22.  Ship-yard — Floating  dock.  The  occupier  of  a  ship-building  yard,  on  the  shore 
of  a  tidal  and  navigable  river,  constructed  a  floating  dock  in  the  river  opposite  the 
yard,  which  was  used  in  the  following  manner.  When  a  vessel  required  repair,  the 
dock  was  hauled  into  deep  water,  where,  by  taking  out  plugs,  it  was  made  to  sink  and 
ground ;  the  gates  were  then  opened  and  the  vessel  hauled  into  the  dock,  and  allowed 
to  settle  down  in  it  as  the  tide  fell.  At  low  tide,  the  dock  gates  were  again  closed  and 
the  plugs  replaced,  and  any  water  that  remained  was  pumped  out  With  the  next 
tide,  the  dock,  with  the  vessel  in  it,  floated,  and  was  hauled  towards  the  shore,  and 
moored  by  chains  about  thirteen  feet  from  the  building  yard.  To  enable  the  work- 
men to  get  to  their  work,  a  plank  was  laid  from  the  building  yard  to  the  floating  dock. 
Two  of  the  mooring  chains  were  attached  to  anchors  in  the  bed  of  the  river,  and  two 
others  were  fastened  to  posts  standing  in  the  building  yard.  When  the  repairs  were 
finished,  the  dock  was  again  sunk  in  deep  water,  and  the  gates  being  then  opened,  the 
vessel  was  hauled  out  Held,  that  as  the  floating  dock  had  no  necessary  connection 
with  the  ship-building  yard,  it  could  not  enhance  its  ratable  value.  Regina  v.  Morri' 
son,  xvi.  351. 

23.  Bridge  company — Tolls  from  passengers.  A  bridge  company,  under  their  act 
of  incorporation,  constructed  a  bridge  and  its  approaches,  and  received  tolls  from 
passengers  thereon.  A  market  company,  under  the  same  act,  had  by  deed  granted  to 
the  bridge  company  license  to  erect  necessary  fixtures,  toll-houses,  &c.,  on  their  prem- 
ises, and  had  redeemed  the  land  tax  chargeable  on  said  premises.  There  was  another 
toll-house  on  a  pier  in  the  bed  of  the  river,  built  to  support  the  bridge.  Held,  that 
the  tolls  derived  from  passengers  were  to  be  considered  a  separate  and  distinct  tene- 
ment, chargeable  to  the  land  tax,  within  the  meaning  of  the  38  Geo.  III.  c.  5,  s.  4, 
and,  therefore,  that  the  bridge  company  had  been  properly  assessed,  notwithstanding 
the  redemption  of  the  land  tax  by  the  market  company.  The  Charing  Cross  Bridge 
Co,  V.  Mitchell,  xxix.  73 ;  xxx.  353. 

24.  The  Yauxhall  Bridge  Company  is  liable,  under  the  38  Geo.  III.  c.  60,  to  be 
rated  to  the  land  tax  in  respect  of  their  tolls.  The  Vauxhall  Bridge  Co,  v.  Savyer^ 
V.  521. 

25.  Though  the  assessments  of  the  land  tax  upon  counties  are  perpetual,  the  com- 
missioners ought  to  assess  the  amount  charged  upon  «ach  kio^  tax  diialpn  by  an 
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equal  pound  rate,  according  to  the  floctuations  in  the  tbIus  of  propertj  iritliin  the 
diviaioD.    Pgia,  ex  parte,  ii.  278. 

S8.  Water  eompany'i  pipei,  A  water  companj  wbich  has  laid  pipes  in  a  land  tax 
divirion  under  a  statutorf  poner  in  that  behalf,  but  which  b  the  owner  of  no  land 
within  the  diviuon,  is  not  assessable  there  to  the  land  tax ;  the  right  in  question  being 
in  the  nature  of  an  easement,  and  not  "land"  or  "hereditament"  The  Cheltea 
Waterwortt  v.,Bi>wley,  vii.  ST6. 

!7.  The  mains,  pipes,  and  other  apparatus  of  a  waterworiu  company'  are  taxable  ai 
real  estate,  under  a  statute  making  the  holder,  occuper,  Sec^  of  "  any  land,  house, 
shop,  warehouse,  cellar,  Tault,  or  other  tenement,  or  hereditament,"  taxable  theTefto*. 
Bcgina  t.  The  East  London  Walenatrki  Co.  xiv.  1)4. 

26.  Land  tax,  hoa  fo.  be  aaieised.  Commissionera  of  land  tax,  acting  uiuli^r  itat.  98 
Geo.  III.  c.  5,  are  bound  to  aasew  the  amount  cbai^able  on  the  division  for  which 
thef  act,  (KCording  to  the  real  value  of  the  assessable  pn^rty  for  the  year;  and 
they  are  not  justified  in  retaining  an  assessment  which  has  been  in  use  many  yean, 
and  after  changes  in  the  value  of  property,  merely  because  the  making  of  a  new 
estimate  would  be  difficult,  and  require  expenses  for  which  they  do  not  possess  funds. 
But  the  court  would  not  grant  a  mandaiaua,  calling  on  the  commissioners  to  meet  and 
make  an  equal  aiwssmeut  for  the  year,  accotding  to  the  best  of  tbcir  judgment  and 
discretion,  on  a  suggestion  that  they  bad  made  their  assessment  on  an  old  and  djspro- 
portioned  estimate,  though  requested  by  an  inbabitaDt  of  the  division,  paying  land 
tax,  to  reduce  the  assessment  on  his  district  to  an  eqnal  pound  rate ;  the  commissioners 
deposing  in  answer  to  the  rule  nisi  for  a  mandamus,  that  they  had  made  the  assess- 
ment for  the  year,  and  made  it  according  to  the  best  of  their  judgment  and  discretion. 
Regina  v.  The  Commiuioneri  of  Land  Tax,  xiv  391, 

29.  The  duty  of  the  land  tax  commissioners  in  cansing  the  several  districts  within 
their  respective  divisions  to  be  assessed  to  the  land  tax,  ia  regulated,  not  by  the  38 
Geo.  III.  c.  5,  but  by  the  38  Geo.  lU.  c.  60,  recnacted  by  the  42  Gea  III.  c.  116. 
These  latter  statutes  create  a  fixed  quota  to  be  raised  from  the  land  in  each  district 
(parish  or  place)  within  the  division,  subject  to  redemption,  such  fixed  quota  being 
that  which  was  laid  npon  the  land  in  the  district  iu  the  assessment  for  1 798,  under  the 
S8  Geo,  III.  c,  5.     Regina  v.  The  Commistionert  of  Land  Tat,  xxii.  1 20. 

30.  The  representatives  of  a  deceased  incumbent  of  a  rectory  who  has,  out  of  his 
own  estate,  redeemed  the  land  tax  prior  to  1799,  are  entitled  to  recover,  from  the 
succeeding  incumbent,  the  interest  of  the  pureliase-money,  at  the  rate  of  8f.  per  cent, 
on  such  purchase-money.  SemUe,  that  the  court  of  chancery  would  not  interfere  to 
enforce  the  charge  on  the  benefice  as  to  the  principal  stock.  Kilderbee  v.  Ambrote, 
Xiviii.  500. 

ai,  A  prebendary  may  sell,  with  due  form,  prebendal  property  ibr  the  redemption 
of  the  land  tax,  and  he  may  purchase  the  property  for  himself,  if  there  ia  no  fraud, 
Beadon  v.  King,  xv.  388. 

32.  Vatidili/  of  seiners  rales.  A  prcsentiticnt  was  duly  made  that  a  drain  was 
minous.  The  presentment  was  not  appealed  against,  and  a  special  law  of  sewers  was 
made  containing  the  said  presentment,  and  rates  were  made  from  time  to  time  up  to 
1S37.  In  that  year,  a  new  commission  of  sewers  was  issued,  and  at  the  first  court 
under  it,  it  was  ordered,  that  all  laws  and  orders  of  sewers  heretofore  made  should  be 
confirmed  and  stand  in  full  force.  Kates  were  made  hy  the  dike-reeve,  under  the 
■nthority  of  the  commissioners,  in  the  years  164G,  1847,  and  I84B,  without  any  new 
prescntmonL  Held,  that  such  rates  were  valid,  the  effect  of  the  order  under  the  now 
oomnuasion  being  to  make  the  presentment  of  1819  a  continuing  and  valid  present- 
,  uent     Tagtor  v.  Left,  xviii.  567. 

18,  SergeanCs  ina — 5siMri  and  consolidated  raUi.  Sergeant^s  inn  is  an  extra 
puochial  place  within  the  city  of  London,  and  adjoining  one  of  its  wards,  but  mot 
wittdn  that  or  any  other  ward.    Held,  apni  construction  (^  11  ft  IS  Tict  c  193,  that 
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tbe  occapiers  of  homes  in  Sergeant's  inn  were  liable  to  be  rated  to  the  fewen  rates 
and  consolidated  rates  under  that  act ;  and  that  for  that  purpose  the  commissioDen 
should,  hy  their  warrant  or  precept,  direct  the  ward  officers  to  rate  not  only  tbe 
occupiers  of  property  within  the  ward,  but  also  the  occupiers  of  property  in  any  place 
or  precinct  adjoining  thereta  Semble^  that  unless  so  directed  by  the  precept  of  the 
commissioners,  the  ward  officers  would  have  no  jurisdiction  to  assess  any  property  not 
within  the  ward.    Regina  t.  AlosSy  xxx.  235.  « 

REAL  ESTATE. 

When  to  he  deemed  money  and  e  converso,  see  Equitable  Covykrs 
Property. 

RECEIPT. 

A  receipt  signed  by  several  persons,  one  of  whom  has  authority  to  sign  such  r^ 
is  a  Talid  receipt  by  that  one.    MiUer  v.  Priddon,  xi.  74.  * 

RECEIVER. 

1.  Railway  mortgage-^Appointment  of  receiver  at  option  of  borrower.  Money  was 
borrowed  by  the  Eastern  Union  Railway  Company  under  the  powers  conferred  by  a 
local  act,  (7  &  8  Yict  c.  85,)  whereby  it  was  proiided,  that  if  the  principal  and  interest 
were  not  paid  within  six  months  after  they  had  become  payable,  and  aflcr  demand 
thereof  in  writing,  the  mortgagee  or  bond  creditor  might  sue  for  the  same,  or  if  his 
debt  amounted  to  5,000/.,  he  might  require  the  appointment  of  a  receiver,  (sect  52.) 
Held,  that  such  section  only  recognized  a  preexisting  right  of  action,  and  added 
thereto  another  specific  remedy,  namely,  the  appointment  of  a  receiver  at  the  option 
of  the  borrower,  after  the  expiration  of  the  above  period.  The  Eastern  Union  RaUr 
way  Co,  V.  Hart,  xiv.  585. 

2.  Appointment  of  receiver — Suit  defectively  framed.  Where  a  case  is  made  out  on 
the  merits  for  the  appointment  of  a  receiver,  the  court  will  not  refuse  to  appoint  one 
on  the  ground  of  formal  defects  in  the  constitution  of  the  suit,  which  can  be  cured  bj 
amendment    Evans  v.  Coventry y  xxxi.  436. 

3.  In  a  case,  therefore,  where  the  secretary  of  a  society  had  absconded  with  a  large 
part  of  the  funds,  and  persons  claiming  a  lien  on  those  funds  filed  a  biU  against  the 
trustees  to  have  the  remaining  funds  secured  by  the  court,  and  the  loss  made  good  b^ 
the  trustees,  and  made  out  against  the  trustees  a  primd  facie  case  of  gross  negligence 
as  to  the  custody  of  the  funds,  a  receiver  was  appointed,  though  the  bill  was  open  to 

*  objection  for  misjoinder  of  plaintiffs,  multifariousness,  and  want  of  parties,  and  there 
was  no  allegation  of  insolvency  or  of  an  intention  to  misapply  the  remaining  funds. 
lb. 

4.  A  receiver  of  the  rents  of  real  estates  descended  on  an  infant  appmnted  on 
petition,  without  suit    Leeming^  in  re;  Gaacoyne,  in  re^  viL  53. 

5.  Of  property  of  parliamentary  corporation.  A  receiver  and  manager  may  be  ap- 
pointed of  tiie  property  of  a  parliamentary  corporation,  although  by  Uie  act  a  cmn- 
mittee  was  constituted,  to  whom  all  the  powers  of  management  were  referred.  Fripp 
V.  The  Chard  Railtoay  Co,  Same  y.  The  Bridgewater  and  Taunton  Canal  and  izJtf- 
way  Co.  xxi.  53. 

6.  A  provision  in  the  act,  that  any  mortgagee  whose  interest  was  in  arrear  for 
twenty-one  days,  might  have  a  receiver  appointed  on  application  to  two  justices,  does 
not  oust  the  jurisdiction  of  this  court  to  appoint  a  receiver  with  the  usual  powers. 
lb. 

7.  A  corporation,  put  out  of  possession  by  a  receiver  under  an  order  of  this  coarti 
wiQ  be  protected  by  the  court  against  the  consequences  of  such  loss  of  powaasioiit 
under  the  liberty  to  apply.    1  b. 
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8.  A  receiver  n^y  be  ^ipcnnted,  althongh  the  penon  applTiiig  haa  As  legal  Mtate, 
SB  Bgaiiut  tha  penon  irhoM  potscamaQ  he  teekg  to  onit,  vhere  the  property  \»  in  the 
Detare  of  a  trade.     lb. 

9.  Although  there  may  be  cothing  against  the  character  or  ability  of  a  penon,  yet 
if  he  have  a  private  interest  in  conflict  with  the  management,  he  will  not  only  not  be 
eelcded  to  receive  and  nanagc,  but  will  be  removed  from  a  utnation  which  he  already 
lawfully  occupies.     lb. 

10.  The  court  will  interfere  on  an  interiocutory  application  to  appoint  a  receiver, 
notwithglandiag  grave  doubts  aa  to  the  propriety  tk  the  frame  of  the  luit,  and  the 
necewity  of  making  additional  parties,    lb. 

11.  Agairat  a  parly  in  poiKMum.  After  a  verdict  upon  an  itsne  devisavit  vet  non, 
the  court  sppoioted  a  receiver  against  the  party  to  whom  poasenon  of  estates  had 
been  ^ven  by  the  trustees  of  the  legal  estate  under  an  order  of  this  court,  thongh  an 
order  nisi  had  been  obtained  for  a  new  triaL     Bainbrigge  v.  Bainbrigge,  iii.  86. 

12.  Agaiml  mortgagee  in  poueuion.  Receiver  against  a  mortgagee  in  poasesaon 
granted  after  decree,  on  the  application  of  another  mortgagee,  a  codefendant  SUet 
V.  Moore,  xr.  ISO. 

13.  A  B,  the  third  mortgagee,  took  possession,  and  then  bought  up  the  fiist  mort- 
gage. Hanng  retained  possession  many  yean  and  received  &  considerable  sum,  a 
receiver  was  appointed  agunst  him,  on  the  application  of  the  second  mortgagee,  the 
affidavit  of  A  B  not  satis&ctorily  showing  that  any  thing  remained  due  on  the  fint 
mortgage,    lb. 

14.  As  to  the  appointment  of  a  receiver  in  cases  of  partnership,  see  Bldceney 
Du/aur,  XV.  76 ;  IlaU  v.  HaU,  ui.  191 ;  Freeland  v.  Stansjidd,  xiii.  336 ;  Hoffman 
Duncan,  xiiii.  99 ;  Collint  v.  Yovng,  xxviji.  U ;  Hoberlt  v.  Eberhardl,  xxiii.  H6. 

15.  LUn  of  eontignee  and  receiver.  A  and  B,  successively  consignees  and  recei 
enofsome  West  India  estates,  large  balances  being  due  them  for  disbunemenls  made, 
with  the  sanction  of  the  court  in  managing  the  estates,  were  held  entitled  to  be 
repud  oat  of  money  paid  into  court  as  compensation  for  staves  attached  to  the  estate, 
even  before  tbo  costs  of  the  suit  had  been  pud ;  and  the  fact  that  B  became  consignee 
after  the  money  waa  paid  into  court  made  no  difference.  Aforizon  v.  MorUon, 
440. 

16.  Suili  for  recaver  pendente  lite.  Suits  for  a  receiver  pendente  lite  are  never 
brought  to  a  hearing ;  therefore  a  motion  to  dismiss  for  want  of  prosecution  was  re- 
fiueJ,  with  costs.  Edtcardi  -v.EdaiardtfXTa.  114.  See  also  ilmferson  v.  CutcAartf,  xiL 
110. 

IT.  Judgment  creditors — Prior  mortgagees.  Where  Judgment  erediton  had  duly 
taken  out  writs  of  elegit,  but  possession  could  not  be  given  by  the  sheriff  because  of 
prior  outstanding  mortgages,  the  mortgagees  being  alleged  not  to  be  in  possession,  and 
to  refuse  lo  take  possession,  the  court  appointed  a  receiver  of  the  mortgaged  prumises, 
without  prejudice  to  the  rights  of  the  mor^gees.     Rkodei  v.  Lord  Moilyn,  xxi.  198. 

IS.  Beeeicer'a  accounts.  Where  tlie  expenses  of  passing  a  receiver's  accounts  are 
large,  the  court  will  direct  the  accounts  to  be  passed  once  a  year  only.  Daif  v.  Orqfl, 
vL62. 

19.  Putting  recognisanee  in  suit  Where  in  Ae  lifetime  of  a  receiver  an  nnascer- 
tuned  balance  was  found  by  the  Master's  report  to  be  due  from  him,  and  he  died 
without  payment  of  such  balance,  the  court  ordered,  upon  petition,  that  his  recogni- 
unce  should  be  put  in  suit  against  his  sureties.     Ludgater  v.  Ckannell,  vii.  1. 

20.  Where  a  creditor  has  obtvned  a  judgment  agtunst  an  incumbenti-the  court  can, 
on  a  case  for  a  receiver  being  made,  apptnnt  a  receiver  of  the  profits  of  the  living 
ander  the  Imprisonment  for  Debt  Act.     Hatckint  v.  GathtrcoU,  i.  136. 

91.  Upon  a  claim  in  the  common  form  by  a  noduary  legatee  against  the  executors 
tar  an  account,  a  receiver  was  ordered,  npoa  triplication  made  at  the  hearing.  £fdb- 
^rdv.  C%aZter,L113. 
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22.  A  defendant,  who  is  the  owner  and  occupier  of  an  estate  subject  to  a  chaige 
which  is  sought  to  be  enforced,  will  be  compelled  to  attorn  to  a  receiver.  Everett  r. 
Belding^  xv.  854. 

23.  A  receiver  ought  not  to  present  a  petition  to  be  discharged,  to  come  on  with  tiie 
cause  on  further  directions,  as  the  court  would  make  the  order  on  further  directions 
without  any  such  petition.    SlUwell  v.  Mellershy  v.  185. 

RECEIVING  STOLEN  GOODS. 
See  Labcent. 

RECOGNIZANCE. 

1.  Form  of.  Upon  removal  of  an  indictment  bj  certiorari  from  the  sessions  to 
the  queen's  bench,  the  sureties  in  the  recognizance  become  bound  as  sureties  for  the 
payment  of  the  costs  in  the  event  of  a  verdict  being  found  for  the  crown,  althon^ 
there  are  no  words  to  that  eflfect  in  the  conditions  to  the  recognizance ;  the  Sd  sectioii 
of  the  5  &  6  Will.  &  M.  c.  11,  being,  in  efiect,  incorporated  with  the  recognizance. 
The  recognizance  was 'stated  to  have  been  entered  into  before  **  J.  T.,  Esq.,  one  of 
the  justices  for  the  county  of,"  &c.    Held,  good.    Regina  v.  Hodgson,  xiv.  456. 

2.  Estreating.  The  defendant  removed  an  indictment  by  certiorari,  and  entered 
into  the  usual  recognizances,  with  two  sureties.  He  was  convicted,  and  the  judgment 
was  respited  upon  his  paying  the  costs.  The  defendant  having  become  bankrupt,  the 
prosecutor  proved  for  costs  under  the  bankruptcy.  Judgment  was  afterwards  signed 
against  the  defendant,  and  the  ordinary  side-bar  rule  issued,  under  which  the  costs  of 
the  prosecutor  were  taxed  at  243/. ;  a  demand  of  the  costs  having  been  made,  and 
payment  refused  by  the  defendant  and  his  bail,  a  rule  nisi  for  an  attachment  against 
the  defendant,  and  for  estreating  the  recognizances  against  the  defendant  and  his  bail 
was  obtained.  The  court  discharged  that  part  which  was  for  an  attachment,  but 
estreated  the  recognizances.    Regina  v.  Hills,  xx.  100. 

3.  Enlargement  of— Shorthand  writer,  A  judge  of  the  court  of  exchequer,  sitting 
at  nisiprius,  acting  under  the  provisions  of  the  14  &  15  Vict.  c.  100,  s.  19,  compelled 
the  defendant  in  a  cause  to  enter  into  recognizances  to  appear  and  take  his  trial  for 
perjury  at  the  next  session  of  the  central  criminal  court,  and  bound  the  pl^untiflT  in 
recognizances  to  prosecute.  Held,  that  the  court  of  exchequer  had  no  power  either 
to  enlarge  those  recognizances  to  a  subsequent  session  of  the  central  criminal  court, 
or  to  compel  a  shorthand  writer,  who  was  neither  an  officer  nor  attorney  of  the  court, 
to  furnish  the  plaintiff  with  a  copy  of  his  notes  of  the  evidence  given  by  the  defend- 
ant   Horridge  v.  Hawkins,  vii.  582. 

REGISTRATION. 

1.  Irish  Registration  Act — Equity  in  a  grant.  Under  the  Irish  Registration  Act, 
(6  Anne,  c.  2,)  an  equity  in  a  grant  which  is  registered,  will  prevail  against  the  right 
even  of  a  bond  fide  purchaser  to  whom  the  original  gmntor  has  subsequently  sold  part 
of  the  property  comprised  in  the  registered  deed,  and  also  as  an  equity  against  any 
subsequent  grant  by  the  same  party  inconsistent  with  it    Mill  v.  Hdl,  xxii.  20. 

2.  Registration  of  judgment.  If  a  judgment  be  not  re-regbtered  within  five  yean 
afler  its  first  registration,  as  against  a  purchaser  with  notice  of  re>registration  made 
a  little  more  than  five  years  after  the  original  registration,  but  less  than  five  years 
before  the  execution  of  the  conveyance  to  him,  it  is  void  under  the  provisions  <^  the 
statute  2  &  3  Vict  c.  11,  s.  4.    Freer  v.  Hesse,  xvii.  154. 

3.  A  satisfied  term,  assigned  in  trust  for  a  purchaser  for  value,  without  notice  of  a 
judgment  before  the  Slst  December,  1845,  although  extinguished  on  that  da^  by  the 
8  &  9  Vict  c.  112,  is,  by  the  first  section  of  that  act,  a  protection  to  a  sabeeqaent  pur- 
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cbaier  from  him,  without  any  fresh  declsntion  (rf  tnut  or  aarignment  in  &ror  of  snob 
fuhtequent  purehater.    li. 

RELEASE. 

1.  A  creditor's  deed,  allowing  tlie  debtor  to  resde  in  Ea^and,  without  lait  or 
molestation,  does  not  opcrste  as  a.  releaie  of  the  debt.     (/Brien  v.  Oibom,  xiii.  420. 

2.  As  to  a  release  by  a  composition  deed,  see  Squire  t.  Ford,  y.  82. 

S.  See  The  Mayor,  jc.  of  Beneiek-upon-Taeed  v.  Otumid,  xtL  236,  wd  Salmon r. 
Webb,  xtL  37. 

REPLEVIN. 


2.  Avoicry — D'tatrai  for  poor  rate.  In  replevin,  the  defendant  avowed  specially 
under  a  distren  for  poor  rate  assessed  on  the  plaintiff  in  respect  of  his  dwelling-hoow, 
and  aa  a  collector  of  such  nte.  Held,  that  the  facte  found  as  to  the  making  the  abore 
»l£  sustained  the  avowry.     Scudding  v.  LoranI,  t.  16. 

3.  D'Mreu  for  rent.  Replevin.  Avowry  "  that  the  plaintiff,  for  all  the  time  during 
which  the  rent  distralacd  for  was  accruing  due,  and  from  thence  until  and  at  ths 
laid  time  when,  &c.,  held  and  enjoyed  the  said  close  in  which,  &c.,  as  tenant  thereof 
to  the  defendant,  at  the  yeariy  rent  of  801.,  and  because  the  mm  of  BOI.,  of  the  rent 
aforesaid,  for  one  year,  ending  on  the  29th  of  September,  A.  D.  1851,  on  the  day  and 
year  last  afutcsaid,  anil  from  thence  until  and  at  the  said  time  when,  &c.,  was  due 
and  in  arrear,"  the  distress  was  taken.  Plea  in  bar,  rient  in  arrere.  At  the  trial,  it 
was  proved  that  there  was  no  rent  due  for  the  year  ending  the  29th  of  September, 
1S51,  but  that  a  portion  of  the  previous  year's  rent  was  due.  Iltld,  that  the  plaintiff 
was  entitled  to  the  verdict     Roskruge  v.  Caddy,  siv.  452. 

4.  See  also  Slarufetd  v.  UellaTceU,  xi.  559,  and  Meggison  v.  Boieet,  ziv.  964. 

RIPARIAN  PROPRIETORa 
See  Easemxnt. 
BOBBERY. 
The  prisoners  were  indicted  for  robbery,  and,  at  the  time  of  the  robbeir,  beating 
the  prosecutor.     The  jury  found  as  their  verdict,  that  the  prisoners  were  guilty  of 
assaulting  the  prosecutor  with  intent  to  rob  him.     Held,  that  the  finding  did  not  war- 
rant a  conviction  for  the  felony  of  assaulting  with  intent  to  rob,  aa  the  indictment  for 
robbery  with  violence  did  not  include  a  charge  of  the  minor  felony  of  assaulting  with 
intent  to  rob,  although  the  word  "  rob''  was  used  in  the  indictment     Regina  v.  Eeid, 
LG95. 

SALE. 

I.  WHAT    IS   A   SALE. 

II.   SELIYERT. 
ItL   WAHRANTr;  BALE  BT  SAMPLE. 
IT.   CONgTRUCTION  OF  rARTICDLAB   COMTSACTS,  &C. 

V.   STOPPAGE  IN  TBANSrrO. 

yi.  HiscELLAtieone  cases. 

I.    What  M  a  Sale. 

1.  A-  being  indebted  to  the  defendant  in  481.  ISt.,  the  following  document  was  drewa 
ap Mid  delivered  to  die  pUinliff:  "To  A.    I  request  yon  mil  anpplj  B.  (the  plain- 
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tiff)  with  such  parcels  of  cement  as  he  shall  reqmre,  to  the  value  of  48/.  I85.,  and 
cluu^  the  same  to  the  account  standing  with  you  to  my  credit  (signed  by  defend- 
ant)" "  To  Mr.  B.  (the  plaintiff.)  On  the  consideration  above  named  we  agree  to 
supply  to  your  order,  when  you  shall  require  it,  cement  at  Is.  per  bushel,  to  the 
amount  of  48/.  ISs,  (Signed)  A."  Held,  that  this  was  in  effect  a  sale.  Chatfield  y. 
Cox,  xi.  401. 

2.  Fraud  of  first  vendee — Subsequent  sale  to  innocent  vendee.  A  sale  of  goods 
effected  by  the  fraud  of  the  buyer  is  not  an  absolutely  void  transaction,  but  the  seller 
may  elect  to  treat  it  as  a  contract  If  he  does  not  treat  the  sale  as  void  before  the 
buyer  has  resold  the  goods  to  an  innocent  vendee,  the  property  will  pass  to  that 
vendee.     JVhite  v.  Garden,  v.  879. 

3.  Payment  of  part  of  purchase-money.  Condition  that  money  was  to  be  paid  for  a 
sliip  on  or  before  a  certain  day  when  a  bill  of  sale  was  to  be  made.  A  part  of  the 
puvchase-money  was  paid  and  possession  taken,  but  with  no  bill  of  sale.  Held,  sale 
not  completed.    Hughes  v.  Morris,  xv.  1 75. 

4.  Sale  of  cargo  of  com  supposed  to  exist,  but  which  had  been  sold.    A  contmct 

stated  the  sale  of  a  cargo  of  com  on  board of  fair  quality  when  shipped,  at 

a  quarter  free  on  board,  including  freight  and  insurance,  payment,  &c.,  upon  handing 
shipping  documents.  Prior  to  the  date  of  the  contract,  the  ship  had  put  into  a  foreign 
port  in  distress ;  and  the  cargo  was  so  much  damaged  that  the  master  was  forced  to 
sell  it  None  of  the  parties  knew  of  these  facts.  Held,  that  the  contract  was  a  con- 
tract for  the  sale  of  a  cargo  supposed  to  exist  and  to  be  capable  of  transfer  at  the 
time  of  the  purchase,  and  that  as  the  com  had  been  sold  and  delivered  to  others  by 
the  captain,  before  the  contract  was  made,  it  consequently  could  not  be  enforced. 
Hasiie  v.  Couturier,  xx.  633. 

5.  On  a  contract  for  builcUng  a  ship,  it  is  a  question  of  intention  to  be  inferred  from 
the  circumstances  whether  the  property  passes  before  the  completion  of  the  ship  or 
not    Head  v.  Fairbanks,  xxiv.  220. 

6.  Goods  supplied  on  ^^sale  or  return.**  When  goods  are  supplied  on  ''sale  or 
return,"  the  purchaser  has  an  option  to  return  them  within  a  reasonable  time.  Unless 
he  does  so,  it  is  a  sale,  and  the  price  may  be  recovered  in  an  action  for  goods  sold  and 
delivered.    Moss  v.  Sweet,  iiL  811. 

n.  Delivery. 

1.  Delivery  order — Usage.  Under  a  contract  to  sell  and  deliver  goods  in  a  ware> 
house  in  Liverpool,  the  giving  a  delivery  order  of  *'  about"  the  quantity  is  a  sufficient 
delivery,  evidence  of  a  known  usage  of  warehouse-keepers  not  accepting  delivery 
orders  in  any  other  form  being  admissible.    Afoore  v.  Campbell,  xxvi.  522. 

2.  Pretended  sale — Possession  gotten  for  ulterior  purposes.  Where  there  is  a  pre- 
tended sale  of  goods  between  two  persons,  but  a  secret  understanding  between  them 
that  what  appears  on  the  instrument  is  not  to  operate  as  a  sale,  and  the  pretended 
vendee  aflerwards  gets  possession  of  the  goods  for  another  purpose,  that  is  not  a  deUv- 
ery  in  pursuance  of  the  contract,  and  the  property  does  not  pass.  Lott  v.  Booths 
xxii.  438.  • 

8.  Request  for  delivery.  To  a  declaration  for  non-delivery  of  iron  sold  by  the 
^defendant  to  the  plaintiff,  and  agreed  to  be  delivered  to  the  plaintiff  at  his  works  as 
•required,  and  to  be  paid  for  in  bills  at  four  months,  the  defendant  pleaded  that  the 
|»laintiff  did  not,  within  a  reasonable  time  after  the  making  of  the  contract,  request 
the  defendant  to  deliver  the  iron.  Held,  that  the  plea  was  no  answer  to  the  action. 
Jlmes  V.  Gibbons,  xx.  559. 


m.    Warranty;  SaU  hy  Sample. 

l.Expre$s  warranty— Sale  of  copyright.  Defendimt  wrote  to  plaiatifir:  "Ton 
Ibrmcrly  made  me  an  oSer  of  S0(.  for  the  exclnaive  right  of  publishing  for  ten  yean; 
Captain  M.'s  work,  'Monsicar  Violet,'  which  ofTer  I  accepted.  I  posaera  but  faw  of 
tlte  copyrights  of  the  earlier  portions  of  Captain  M.'s  works.  I  will  let  you  know  in 
a  few  days  those  of  the  works  that  belong  to  me,  that  I  feel  di^xiscd  to  offer  to  fOn. 
In  the  mean  time,  1  shall  be  glad  to  know  if  you  received  my  last  letter,  accepting 
your  offer  for  'Moniieur  Violet,'  and  if  not,  whether  yon  still  hold  the  same  propo- 
sed." The  SO/,  was  afterwards  paid,  for  which  the  defendant  gave  a  receipt  to  the 
plaintilT,  expressed  to  be  "  fur  permisEion  to  publish  Captain  M.'b  work,  '  Monsieur 
Violet,'  BO  long  BS  the  copyright  may  endure,  that  right  to  be  exclusively  his  own  for 
ten  years."  Held,  that  this  amounted  to  an  cxpresa  warranty  by  the  defendant,  that 
he  bad  the  title  to  the  copyright  in  question.     Simmt  v.  Sfarn/all,  v'u.  3S0. 

Z.  Repretentation  not  connected  icUh  ante.  T.  sent  his  horse  to  be  sold  by  auction, 
and  seeing  H.,  an  acquaintance,  examining  the  horse  the  day  before  the  sale,  said  to 
him  in  good  faith :  "  You  have  nothing  to  look  for,  I  assure  you ;  he  is  sound  in  every 
respect"  H.  thereupon  stopped  his  examination,  and  the  next  day  bought  the  horse, 
which  was  put  up  at  auction  without  warranty.  Held,  that  T.'a  representation  not 
being  made  in  the  course  of,  or  with  reference  to  the  sale,  was  not  a  warran^. 
Sipkinl  v.  Tanquerag,  xxvi.  254. 

3.  Sale  bg  auclion,  Qutcre,  whether  a  sale  by  auction  without  warranty  is  valid 
whfere  the  owner  of  the  property  sold  has  previously  given  a  private  warranty  to 
one  who  buys  or  bids  for  the  property.     lb, 

4.  Breach  of  icarranly/ — Action  for,  by  xcham  matnlainaUe.  A  tradesman  who  sells 
an  article  which  he,  at  the  time,  believes  to  be  sound,  but  which  is  actually  unsound, 
is  not  liable  for  &n  injury  subsequently  sustained  by  a  third  person,  not  a  party  to 
the  contract  of  sale,  in  consequence  of  such  unsoandness.  Longmeid  r.  HoUiday,  vi. 
fi62. 

5.  A  declaration  in  case  by  a  husband  and  wife  alleged  that  the  defendant,  the 
maker  and  seller  of  a  specified  kind  of  lamps,  sold  to  the  husband  one  of  these 
lamps,  to  be  used  by  himself  and  his  wife  in  his  shop,  and  fraudulently  warranted 
that  it  was  reasonably  fit  for  that  purpose ;  that  the  wife,  confidiag  in  that  warran^-, 
attempted  to  use  it,  but  that  in  consequence  of  the  insuHlcicnt  materials  with  which 
it  was  eon Btructed,  it  exploded  and  burnt  hor.  The  jury  found  that  the  accident 
was  caused  by  the  defective  nature  of  the  lamp,  but  that  the  defendant  was  ignorant 
of  the  unsoundness,  and  sold  the  article  in  good  faith.  Held,  that  there  being  no 
misfeasance  towards  the  wife  independently  of  the  contract,  she  could  not  sue  and 
join  herself  with  her  husband.     lb. 

6.  Sale  by  samphn.  The  plaintiff  having  agreed  to  sell  to  the  defendant  a  quantity 
of  foreign  refined  rape  oil,  but  warranted  only  equal  to  samples,  and  having  delivered 
oil  which  was  not  foreign  refined  oil,  but  which  corresponded  with  the  samples,  it  was 
held,  that  the  defendant  was  not  bound  to  accept  the  same,  as  he  was  entitled  to  the 
delivery  of  foreign  refined  rape  oil,  and  that  tho  statement  in  the  contract,  as  to 
samples,  related  only  to  the  quality  of  tlie  oil.     NicM  v.  Godta,  xxvi.  527. 

7.  Sate  of  specific  goodt  warranted  to  correspond  to  sample.  Semble,  that  on  a  sale 
of  specific  goods,  with  a  warranty  that  they  correspond  to  a  sample,  the  vendee  can- 
not refuse  to  receive  them  on  account  of  their  not  corresponding,  without  an  express 
conation  to  that  effect,  but  is  lefl  to  bring  his  cross  action,  or  to  avail  himself  of  tfaa 
breach  of  warranty  in  reduction  irf  danu^s  in  an  aclioD  for  the  price.  Davum  J. 
Cdllu,  iv.  938. 
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rV.   Cotutmction  of  particular  Contracts  of  Sale,  Sfc. 

1.  Sale  of  ship — Advertisement — Description — Warranty,  The  defendant,  being 
the  owner  of  a  ship,  inserted  the  following  advertisement  in  the  Shipping  Gazette : 
^The  fine  teak-built  bark  Intrepid,  A  1,  286|  tons  register,  built  under  particular 
inspection  at  Coringa,  in  1842,  of  the  best  material,  shifts  without  ballast,  carries  a 
good  cargo,  has  a  poop,  and  excellent  height  between  decks,  and  is  well  adapted  for  a 
passenger  ship ;  length  91  5-10  feet,  breadth  22  feet  8  inches,  depth  16  feet  8  inches ; 
now  lying  at  the  St  Katherino  Docks.  For  inventories  and  furUicr  particulars  apply 
to  J.  H.  Arnold,  8  Clement's  Lane,  Lombard  Street"  The  plaintijS*,  having  seen  the 
ship,  entered  into  a  written  agreement  to  buy  her,  "  as  she  now  lays  in  the  St 
Katherine  Docks,  agreeable  to  the  inventory  annexed."  This  document  commenced 
thus :  "  For  sale  by  private  contract  the  fine  teak-built  bark,  Intrepid,"  &c.,  pursuing 
the  terms  of  the  advertisement  down  to  the  words  **  St  Katherine  Docks."  Then 
followed  this  statement :  **  Hull,  masts,  standing  and  running  rigging,  with  all  faults  as 
they  now  lie."  Under  this  was  the  word  **  inventor}-,"  which  was  followed  by  a  list 
of  the  ship's  stores  and  tackle ;  and  the  document  concluded  with  these  words :  **  The 
vessel  and  her  stores  to  be  taken  with  all  faults  as  they  now  lie,  without  any  allowance 
£>r  deficiency  in  length,  height,  quantity,  quality,  or  any  defect  or  error  whatever. 
For  inventories  and  further  particulars  apply  to  J.  H.  Arnold,  8  Clement's  Lane, 
Lombard  Street,  London."  The  defendant  signed  his  name  to  this  inventory,  opposite 
to  the  list  of  the  ship's  stores.  The  vessel  proved  not  to  be  teak-built,  nor  of  class 
A  1,  nor  adapted  for  a  passenger  ship.  Held,  first,  that  the  contract  of  sale  incor- 
porated the  whole  of  the  above  document,  and  not  merely  the  list  of  stores  headed 
**  inventory."  Secondly,  that  there  was  no  warranty,  and  (there  being  no  fraud  in 
the  case)  there  was  no  recourse  against  the  defendant.     Taylor  v.  Bullen,  i.  472. 

2.  The  declaration  stated  that  the  defendants  sold  to  the  plaintiff  a  cargo  of  com 
then  shipped  at  Orfano  on  board  the  O.,  at  a  certain  price,  including  freight  to  Cork, 
Liverpool,  or  London ;  that  it  was  agreed  that  the  quality  should  be  of  a  certain 
average,  and  that  the  com  had  been  shipped  on  board  in  good  and  merchantable  con- 
dition. Breach,  that  it  was  not  shipped  in  good  and  merchantable  condition  for  the 
performance  of  the  said  voyage.  Held,  that  it  was  a  misdirection  to  ask  the  jur^'  whether 
tiie  com  was  good  and  merchantable  for  a  foreign  voyage.    Dickson  v.  Ziziniaj  ii.  814. 

8.  Jus  disponendi — BiU  of  lading.  If  A,  in  compliance  with  an  order  from  B, 
places  on  board  B's  vessel  a  cargo  of  cotton,  and,  in  order  to  secure  the  acceptance 
and  payment  of  the  bills  drawn  on  B  for  the  same,  reserves  to  himself  the  jus  dis- 
ponendi, as  an  unpidd  vendor,  which  right  is  acknowledged  by  the  captain  in  the  bill 
of  lading,  and  in  his  correspondence  with  the  vendee  speaks  as  if  he  still  retains  the 
right  to  the  disposition  of  the  goods,  he  still  retains  the  property  in  the  goods,  though 
the.  captain  may  have  had  no  authority  to  sign  such  a  bill  o£  lading.  The  case  is  not 
altered  by  A's  transferring  the  bill  of  lading  to  a  bank  to  secure  the  payment  of  the 
bills  thus  drawn  on  B,  which  A  has  sold  to  the  bank.  Turner  v.  The  Trustees  of 
Liverpool  Docks,  vi.  607. 

4.  Sale  of  future  crops.  By  bill  of  sale  in  January,  1848,  S.  assigned  to  the  plaintiff 
all  his  household  goods,  and  stock,  crops,  &c.,  about  his  farm,  as  a  security  for  pre- 
sent and  future  advances,  providing  that  the  plaintiff  might  at  any  time  seize  the  goods, . 
stock,  and  crops,  &c.,  about  the  farm,  which  should  be  substituted  for  those  asagned, 
and  sell  them,  and  repay  himself.  On  the  21st  of  Febraary,  1849,  the  pldntiff  seized 
growing  crops  sown  by  S.  ance  the  bill  of  sale.  A  writ  of  ^.  fa,  against  S.  was  next 
delivered  to  the  sheriff,  upon  which  he  seized  the  crops  in  the  plaintiff's  possession. 
March  5,  1849,  S.  presented  his  petition  to  the  insolvent  court;  his  official  assignee  at 
first  claimed  the  crops,  but  afterwards  withdrew  his  chum  by  agreement  with  the 
plaintiff.  The  crops  were  sold  by  the  sheriff.  Held,  that  as  against  the  judgment 
creditor  the  pluntiff  was  entitled  to  the  proceeds.     Congrevev,  Evetls^  xxvL  493. 


fi.  Whetker  tale  le  ty  v«igM  or  metuurt.  The  hobbit  is  a  tenn  used  in  Wales  to 
CTproM  a  quantity  conuBting  of  four  pei'lcB,  each  peck  weighing  forty  two  pounds,  and 
whero  wheat  has  been  aold  by  the  liobbit  and  delivered  in  sacki  containiug  ax.  pecks 
or  two  hundred  and  fifty-two  pounds,  according  to  a  well-establiahcd  cuitom,  the  sacks 
being  weighed  and  Ihe  quantity  in  each  reduced  or  increased  to  252  pounds,  it  is  sale 
by  weight  and  not  by  measure.    Hughes  t.  Humphregi,  xxvi.  131. 

6.  Sale  hy  illegal  weight.  A  contract  for  the  sale  of  a  Dumber  of  ton*  of  goods  by 
"long  weight,"  that  is,  tons  of  20  cwt.  of  120  lbs.  avcHrdupois  each,  is  not  a  sale  by 
an  illegal  weight  within  the  6  &  6  Will.  IV.  c.  63.  Per  curiam;  muftum  dabilanU 
Parke,  B.    Jonei  v.  GUe»,  xxvi.  447. 

7.  Bid  of  tale — Specified  artielet.  If  a  tuU  of  sale  purports  to  assign  "  all  the  house- 
bold  goods  and  furniture  in  a  certain  house,  more  patticularly  mentioned  and  set  forth 
in  a  certain  inventory,  or  schedule,  of  even  dat«,"  and  the  inventory  docs  not  specify 
all  the  fumitura  and  goods  in  the  house,  the  bill  of  sale  operates  only  as  an  assign- 
ment of  the  goods  specified.     Wood  v.  Rowcliffe,  v.  471. 

8.  Sold  note— Evidence.  A  contracted  by  parol  with  the  agent  of  B,  for  the  pur- 
chase of  flour  of  the  same  quality  as  that  with  which  B  had  supplied  C.  B  sent  to  A 
a  sold  note,  which  umply  described  the  flour  as  "Whites  XS,"  and  delivered  flonr 
answering  that  description.  A  used  half  a  sack,  and  finding  it  not  so  good  as  the  flour 
supplied  to  C,  which  was  "  Whites  XSS,"  complained  of  it  to  the  agent,  but  after- 
wards used  two  more  sacks,  and  sold  a  third,  and  then  pud  the  contract  price  under 
protest  Htld,  that  parol  evidence  was  inadmieuble  to  show  that  the  plaintiff  had 
bargained  for  flour  other  than  that  mentioned  in  tlie  sold  note,  and  that  B  had  fulfilled 
bis  contract    //amor  v.  Groves,  zxix.  220. 

V.  Stoppage  in   Trantitu. 

1.  What  Kill  defeat — Trantfer  of  bill  of  lading — Implied  aulhoritg.  A  merchant 
abroad  sells  a  cargo  to  W.,  and  sends  the  bill  of  lading,  deliverable  to  order  or  asugns 
and  indorsed  to  C.  of  London,  adtiuug  him  of  his  draft  for  the  price,  and  directing 
Urn  to  follow  W.'s  instructions.  C.  delivers  the  bill  of  lading  to  W.,  who  transfers  it 
to  A,  who  transfers  it  to  the  plaintiff.  The  draft  on  C.  is  dishonored.  The  vendor 
takes  possession  of  the  cargo  on  its  arrival,  C.  and  W.  having  both  become  insolvent. 
Held,  that  to  defeat  the  vendor's  right  of  stoppage  some  authority  from  him  to  C.  to 
transfer  tlic  bill  must  be  shown,  beyond  its  form  and  the>blank  indorsement  That 
here  there  was  such  authority  implied ;  and  the  phuntiff  iMs  the  owner  of  the  cargo. 
Gwnes  V.  BeArend,  xxv.  128. 

2.  Deliverij  of  goods  on  ship  board  and  tratamistion  of  bill  of  lading.  In  1845,  the 
defendants,  commission  agents  in  London,  wrote  to  the  plaintiffs,  merchants  at  Madras, 
BS  follows:  "  At  the  request  of  Messrs.  K.  &  L.,  of  Glasgow,  we  beg  to  open  a  credit 
in  your  favor  to  the  extent  of  1,500(.,  to  be  applied  to  the  execution  of  an  order  they 
have  given  you  for  Madras  handkerchiefs,  and  for  cost  of  which,  as  produced,  yoa 
draw  on  us  at  the  customary  date,  on  forwarding  bills  of  lading  to  our  order."  Two 
orders  were  subsequently  given  by  K.  &  L.,  and  executed  by  the  plaintiffs,  who  for- 
warded the  goods  and  bills  of  lading  to  the  defendants,  and  they  accepted  and  paid 
bills  drawn  on  them  in  pursuance  of  tUo  letter.  In  February,  1S47,  K.  and  L.  wrote 
to  the  pUinlifTs,  with  a  third  order:  "Yon  will  draw  for  cost  and  consign  goods  as 
before."  The  plantiffs  accordingly  shipped  the  goods  on  account  of  K.  and  L.,  and 
Hnt  to  the  defendants  the  invoice  and  bill  of  lading,  enclosed  in  a  letter,  saying,  "  Wfl 
bavo,  as  usual,  drawn  npon  you  at  nx  DMDtbs,  for  the  equivalent  of  the  amount  of 
ittvoce."  The  bill  of  lading  stated  the  goods  to  have  been  "  shipped  by  the  plaintifi, 
•ad  to  be  deliverable  to  the  defendants  or  their  asngns  on  payment  of  freight"  The 
inTdce  stated  that  the  goods  wer«  "  conngned  to  the  deftndanta,  on  account  and  li^ 
ti  K.  and  L."    The  defisndanta  received  dw  bill  of  lading  and  invoice  together,  oa 
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the  26th  of  August,  and  the  goods  arrived  in  London  on  the  2l8t  of  October.  On 
that  day  the  plaintiffs'  agent  received  a  bill  drawn  upon  the  defendants  agsunst  the 
goods,  but,  on  presentment,  the  defendants  refused  to  accept  it  On  the  27th  of 
October  K.  and  L.  stopped  payment  The  defendants  took  possession  of  the  goods 
under  the  bill  of  lading,  and  sold  them,  and  reteuned  the  proceeds.  On  the  4th  of 
March,  1848,  the  pl^ntiffs  gave  the  defendants  notice  that  they  claimed  to  stop  the 
goods  in  transitu,  the  bills  not  having  been  accepted.  In  an  action  to  recover  the 
proceeds  of  the  sale  as  money  received  to  the  use  of  the  phiintiffs,  it  was  held,  that 
the  property  in  the  goods  vested  absolutely  in  E.  and  L.  upon  the  delivery  on  board 
the  ship,  and  transmission  of  the  bill  of  lading  to  the  defendants ;  the  acceptance  of 
the  bill  not  being  a  condition  either  precedent  or  subsequent  Key  v.  Cotesworth, 
xiy.  485. 

VI.  MUceUaneous  Cases. 

1.  Manufactured  article  to  he  delivered  at  a  distant  place — Deterioration  on  transiL 
Where  a  manufacturer  contracts  to  deliver  a  manufactured  article  at  a  distant  place, 
and  the  article,  when  delivered  to  the  carrier  for  the  purpose  of  being  conveyed,  is 
of  a  merchantable  quality,  the  purchaser  is  bound  to  accept  it,  if  only  deteriorated  to 
the  extent  that  that  kind  of  goods  is  necessarily  subject  to  in  its  course  of  transit  from 
the  one  place  to  the  other,  unless  there  be  an  express  warranty  against  deterioration 
from  that  cause.    Bull  v.  Robison,  xxviii.  586. 

2.  Sale  by  solvent  joint-owner.  After  the  bankruptcy  of  one  of  two  joint-owners 
of  goods,  the  solvent  joint-owner  may  authorize  the  sale  of  the  goods.  Morgan  v. 
Marquis,  xxiv.  394. 

3.  Sale  of  former  husband's  goods  by  a  subsequent  bigamist  husband — Concurrence 
of  widow.  Plaintiff*,  being  a  widow,  but  not  executrix  or  administratrix  of  her  former 
husband,  was  in  possession  of  furniture  which  had  formeriy  belonged  to  him.  She 
afterwards  married  B.,  whom  she  supposed  to  be  a  single  man.  B.  sold  to  the  defendant 
the  furniture.  The  plaintiff  actively  interfered  in  this  transaction,  believing  herself 
to  be  the  wife  of  B.  Shortly  afterwards  B.  was  convicted  of  bigamy  in  marrying  the 
plaintiff*.  Tlie  plaintiff  then  sued  the  defendant  for  the  value  of  the  furniture.  Held^ 
that  she  could  not  recover,  as  she  had  no  title  to  the  furniture.  And  that,  even  if  it 
were  her  property,  she  was  bound  by  her  concurrence  in  the  sale  of  it  by  B.  to  the 
defendant     Waller  v.  Drakeford,  xviii.  367. 

4.  Sale  of  reversion — (%sts,  A  reversion  was  sold  for  20/.  On  a  reference,  the 
Master  found  that  it  was  worth  350/.  *  The  sale  was  set  aside,  but  the  purchaser  had 
his  costs  of  suit,  except  those  of  the  inquiry  before  the  Master  to  ascertain  the  value. 
Boothhy  v.  Boothby,  xix.  271. 

5.  See  also  Gwmey  v.  Behrendj  xxv.  128. 

SALVAGE. 

1.  Part  of  crew  returning  to  abandoned  vessel,  A  ship  was,  by  order  of  her  master, 
abandoned  atlsea,  and  on  the  next  day  her  crew,  who  had  been  taken  to  Vigo,  were,  • 
by  order  of  the  British  consul,  put  on  board  a  steamer,  which  fell  in  with  the  aban- 
doned ship.  Part  of  the  crew  volunteered  to  return  to  their  ship,  but  without  the 
master,  and  were  accordingly  put  on  board  by  the  steamer;  and,  with  the  assbtance 
of  a  smack  and  other  boats,  the  ship  was  subsequently  brought  to  Corunna.  Heid^ 
that  the  crew  were  entitled  to  be  rewarded  as  salvors.     The  Florence,  xx.  607. 

2.  The  crews  of  two  ships,  belonging  to  J.  L.,  gave  some  assistance  to  a  ship  char- 
tered to  J.  L.,  who  was  bound  to  provide  and  pay  the  master  and  crew  of  such  ships, 
Ibe  cargo  on  board  of  which  belonged  to  J.  L.  Held,  in  a  salt  against  the  ship,  that 
no  salvage  could  be  daimed.    2^  Maria  Jane^  L  658. 
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8.  Ni>  danger  inewnrtd  by  alleged  talvor* — Tender — Ttivage.  No  danger  «u  in- 
curred bj  the  uaerted  salvors,  and  the  muter  and  crew  of  the  vessd  asntted  were 
not  aware  of  tlio  existence  of  any  danger  to  their  own  tssmI,  bat  accepted  the  ser- 
vices of  a  steamer  to  bring  them  into  port,  and  a  tender  was  made  for  such  services 
of  the  wual  amount  for  towage.  Held,  that  the  serricea  did  not  amonnt  to  salvage 
•erricei,  and  the  tender  affirmed,  with  costs.     The  Ilarbinger,  xx.  641. 

4.  Negligence  and  leant  of  itUl  on  part  of  mliiori — Semica  on  ihore.  Where  the 
owners  pleaded  that  their  ship  was  damaged  to  an  amount  exceeding  the  value  of  the 
•ervices  of  the  salvors  by  reason  of  their  want  of  skill  and  care;  and  the  facta  showed 
mere  ignorance  of  the  coast,  it  was  held,  that  such  ignoruiee  cm  Iho  part  (f  salvors 
will  not  bar  a  dium  of  salvage.  Also,  that  continuous  services  tendered  to  the  prop- 
erty on  shore  as  well  as  on  board,  are  salvage  services.     The  Rotalie,  xxv.  603. 

5.  Dereliel — Jiiiconifuct  of  lolvori.  A  ship,  laden  with  lead  and  iron,  sunk  on  the 
Shipwa^h  Sand,  and  was  there  left  bj  the  master  and  crew.  IMd,  that  the  ship  was 
not  a  derelict ;  that  the  authority  of  the  owners  and  nnderwriten  remained ;  and  the 
first  finders,  though  they  recovered  part  <^  the  property,  forfeited  their  claim  to  sal- 
vage, and  became  liable  to  the  costs  t^  a  suit  inititnt«d  by  them  as  salvon,  by  reason 
of  their  subsequent  misconduct  towards,  and  forcible  reastance  to,  the  authority  of  the 
owners.     The' Barefoot,  i.  6G1. 

6.  AppoTlionmeal  of  eaivage.  Where  the  mate  and  a  swlor  volunteered  to  serve 
on  board  a  ship  fallen  in  with  in  distress,  having  lost  most  of  her  crow  from  fever,  and 
brought  her  into  port,  the  salvage  was  apportioned  between  the  mate  and  sailor,  and 
the  owner  of  the  ship  to  wluch  they  hal  belonged.    The  Active,  i.  G44. 

7.  Ty:o  teU  of  saloori — Agreement  teiih  one  tei.  Two  agreements  were  made  with 
one  set  of  salvors,  which,  after  being  acted  upon  for  a  certain  time,  were  abandoned 
by  force  of  circumstances.  A  second  set  of  salvors  saved  part  of  the  property,  but 
at  a  time  when  the  agents  of  the  owners  had  given  notice  that  no  assistance  was  to  be 
given  except  by  the  first  set  of  salvois.  Held,  that  the  firet  set  of  salvors  were  entitled 
to  a  reward,  not  under  the  agreements,  but  as  having  coutributcd  to  the  saving  of  the 
property.  That  the  agents  had  a  right  to  refuse  the  assistance  of  all  persons ;  but  as 
only  two  of  the  second  set  of  salvors  were  proved  to  have  received  notice  to  that 
effect,  tbey,  except  those  two,  wore  entitled  to  a  reward.  But  loc^ng  at  the  delay  in 
instituting,  and  the  mode  of  conducting  the  suit  on  their  behalf  only  lOM.  allowed 
them  nomine  eipensarum.     The  Samuel,  iv.  581. 

8.  A  ship  abandoned  at  sea,  was  taken  possesion  of  by  a  small  schooner,  and  after 
being  towed  some  time  by  the  schooner,  was  boarded  by  several  men  fWim  a  steamer, 
who  took  possession  of  her,  and  towed  her  into  Liverpot^  The  action  on  behalf  of 
the  steamer,  was  entered  ia  the  names  of  certun  persons,  who,  being  the  under- 
writers of  the  sbip  and  cargo,  hired  the  steamer  for  the  purpose  of  salving  tho  ship. 
Held,  that  tho  schooner  was  entitled  to  salvage  as  first  salvor;  that  the  steamer,  look- 
ing to  the  danger  of  the  ship,  and  the  small  riie  of  tho  schooner,  was  juatified  in  tak- 
ing posscssJOQ  of  the  ship ;  and  the  persons  hiring  the  steamer  were  caUticd  to  salvage 
as  owners  for  the  time.     The  Pickwick,  xx.  6m. 

9.  Agreement  between  owner  ofveuel  and  agent  of  certain  imackt — Claim  bg  another 
tmaek.  Where  an  agreement  has  been  entered  into  between  the  owner  of  a  vessel 
«nd  the  agent  of  certain  smacks  that  have  performed  salvage  services  for  her,  for  the 
payment  ol  a  sum  for  such  services,  another  smack  cannot  make  application  lor  a 
share  of  such  sum,  nor  obt^n  any  monition  against  such  agent,  either  by  ordinary  law, 
or  the  provisions  of  the  3  &  4  ^^L  or  the  B  &  10  ViciL  in  respect  to  matters  of  wreck 
or  mlngB.    The  Tentk  of  June,  xxix.  &es. 

10.  Agreement  bg  juiuter  %oUh  taloorM.  Where  the  master  of  a  dup  in  dlstrea  agreed 
vilh  the  salvors  to  pay  them  a  eertun  sum  for  their  tarvicM,  the  agreement  ^U  ba 
upheld  as  against  the  salvon,  unless  fraud  be  proved  agiunst  the  master.  The  value 
tt  the  property  salved  is  not  a  conaderatioa  upo&  whteh  tho  agreenant  con  be  made 
to  depend.     Tht  Henrg,  ii.  604. 
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11.  Agreement — Burden  of  proof.  Where,  in  salvage,  an  agreement  is  set  up,  the 
barden  of  proving  such  agreement  is  on  those  relying  upon  it ;  and  without  pronounc- 
ing the  written  agreement  a  forgery,  the  court  will  decide  against  it,  as  on  failure  of 
proof,  unless  clearly  established  by  evidence.     The  RestUtatet,  zxii.  620. 

12.  Salvage  by  fishing  vessel — Compensation,  In  considering  salvage  by  fishing  yes- 
sels,  where  the  property  salved  is  not  exposed  to  imminent  danger,  the  possible  profit 
of  the  fishing  is  not  to  be  included  in  tiie  award  for  the  service.  The  Nicolai  Heimick^ 
zxii.  615. 

13.  Removal  of  ship,  A  ship  which  has  been  assisted  into  a  roadstead  is  not  to  be 
removed  without  the  consent  of  the  salvors.    I  b, 

14.  Refusal  by  salvors  of  further  assistance.  Where  salvors  are  in  possession  of  a 
Tessel,  and  their  services  have  been  accepted,  and  they  can  discharge  what  they  have 
undertaken  with  safety  to  the  vessel,  and  with  facility,  it  is  not  competent  to  any  other 
persons  to  interfere  with  them.  But  in  a  doubtful  case  the  salvors  will  not  be  justified 
in  refusing  further  assistance.  Where  salvors,  not  employed  at  the  time,  prevented 
further  assistance  being  given,  although  their  services  were  afterwards  accepted,  and 
they  salved  the  ship  and  cargo,  the  court  awarded  them  100/.,  instead  of  300/.,  and 
allowed  them  two  thirds  only  of  their  costs.     The  Glory,  ii.  551. 

15.  Who  may  be  made  parties  on  salvage  claim.  The  owners  of  a  snip  recovered 
from  persons  alleged  to  be  pirates,  by  one  of  her  Majesty's  ships,  have  a  sufficient 
interest  to  entitle  them  to  be  heard  against  an  application,  on  the  part  of  the  ofiicen 
and  crew,  for  a  reward  for  services  as  against  pirates.     The  Virago,  xx,  644. 

16.  Action  by  common  sailor  sent  to  assist  a  stranded  vessel  In  an  action  for  salvage 
services,  it  appeared  that  the  plaintiff,  being  a  common  sailor,  was  ordered  by  the  cap- 
tain of  his  own  ship  to  go  in  a  boat  with  others,  a  distance  of  fourteen  miles,  to  assist  a 
stranded  vessel,  and  to  put  himself  under  the  command  of  the  captain  thereof;  it  was 
held,  that  he  could  not  mountain  an  action  against  the  owner  of  the  vessel  saved  for  his 

.  personal  services.    Lipson  y.  Harrison,  xxiv.  208. 

SCHOOL. 
See  Chabitt. 

SEAMEN. 

1.  Implied  obligation  on  part  of  ship-^wner  as  to  seaworthiness  of  vessel  There  is 
no  implied  obligation  on  the  part  of  the  owner  of  a  ship  towards  a  seaman  who  had 
agreed  to  serve  on  board  of  her,  that  the  ship  shall  be  in  a  fit  state  to  perform  the 
voyage ;  and  in  the  absence  of  any  express  warranty  to  that  effect,  or  any  knowledge 
of  the  defect,  or  any  personal  blame  on  the  part  of  Uie  ship-owner,  the  seamen  cannot 
maintain  an  action  by  reason  of  the  ship  becoming  leaky,  and  of  his  being  obliged  to 
undergo  extra  labor.     Couch  v.  Steel,  xxiv.  77. 

2.  Common  sailor  ordered  to  assist  a  stranded  vessel,  A  conunon  sailor  was 
ordered  by  his  captain  to  go  to  the  assistance  of  a  stranded  vessel  and  place  himself 
under  the  direction  of  her  captain.  Held,  that  he  could  maintain  no  action  for  salvage 
against  the  owner  of  the  vessel  saved,  for  the  personal  services  which  he  had  rendered. 
Lipson  V.  Harrison,  xxiv.  208. 

3.  Action  for  special  damages  arising  from  breach  of  public  duty  by  owner.  The 
7  &  8  Vict  c.  112,  s.  18,  which  makes  every  owner  of  a  ship  sailing  out  of  any  En^iA 
port,  and  between  that  and  any  place  out  of  the  kingdom,  liable  to  a  penalty  for  a 
breach  of  public  duty,  does  in  no  way  interfere  with  the  conunon-law  right  of  a  seaman 
serving  on  board  the  vessel  to  maintain  an  action  in  respect  of  a  special  damage 
resulting  to  him  from  the  breach  of  the  duty.     Couch  v.  Steel,  xxiv.  77. 

4.  Continuous  contract    Where  aeamen  are  under  a  continuoua  contraot  binding 
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tbem  to  remain  on  lioard,  whatever  nuy  be  tbe  nnmber  of  Tojagei,  vntil  the  retam 
of  the  renel  to  the  place  of  diipment,  their  lien  for  wages  extends  to  all  the  voyagei 
made,  and  should  be  paid  out  of  the  freight  and  the  proceeds  of  the  sale  of  the  veaeel 
at  the  suit  of  a  bondholder.     The  Lohim  Bertha,  L  665. 

6.  Daiolutioa  of  conlrael.  A  mariner  hired  for  a  specific  TOjage,  wa<  in  the  courw 
of  it  obliged  to  leave  the  ship  and  was  sent  to  England  by  authority  of  a  British  coDr 
iul,nndcr  the  7  &  S  Yict.  cr.  113,  s.  6n,  as  a  witness  upon  a  trial  of  a  person  for  an 
offence  committed  on  the  high  scaa.  Helil,  that  this  operated  u  a  dissolution  of  tlu 
contract,  and  that  the  plaintiff  could  not  recover  any  wages  snbseqaent  to  the  period 
when  he  was  sent  to  England.     Meluiite  *.  De  Wotf,  zxx.  323. 

6.  Freih  agrttmenl — Action  for  inereated  wages.  The  pluntiff  and  other  seamen 
had  entered  into  articles  of  agreement  to  serre  for  a  voyage  from  Liverpool  to  Mel- 
bourne and  home.  At  Melbourne  several  of  the  crew  deserted,  and  one  of  the  crew 
was  discharged  by  the  captain.  Whilst  the  deaertian  was  gtung  on,  the  captun  entered 
into  a  fresh  agreement  with  the  plaintiff  and  the  other  remaining  seamen,  to  raise 
their  wages  for  the  remainder  of  the  voyage.  Held,  that  the  plaintiff  never  was,  under 
the  circumstances,  released  from  the  obligation  of  the  original  articles,  and  conld  not 
therefore  maintain  an  action  to  recover  the  increased  rate  of  wages  for  the  voyage 
home.     Harris  v.  Carter,  xxv.  220. 

7.  Deitrtintjf  excuie  Jin — Cruelly — Threat  to  lell  ai  a  *Iare.  To  a  declaration  by 
a  teamen  for  wages,  the  defendant  pleaded  that  the  plaintiff  had  been  engaged  as  a 
seaman  on  board  The  Candace,  a  British  registered  ship,  for  a  voyage  from  Liverpool 
to  San  Francisco  and  back,  and  had  during  such  voyage,  and  while  he  belonged  to 
the  said  ship,  at  San  Francisco,  deserted  from  the  said  ship  within  tbe  meaning  of  the 
7  &  S  Vict  c.  112;  and  that  the  pluntiff  aiterwards,  and  whilst  be  was  such  deserter, 
engaged  himself  as  a  seaman  for  the  voyage  back  to  England  from  San  Francisco  with 
the  defenilant  as  tbe  master  of  another  ship,  for  wages  to  recover  which  this  action 
was  brought  Replication,  that  while  the  plaintiff  was  serving  as  seaman  on  board 
The  Candace,  the  captain  and  officers  flogged  and  punished  him  with  great  and  un- 
reasonable cruelty  and  severity,  and  that  such  floggings  and  punishments  were  not 
rendered  necessary  by  the  mutinous  or  improper  conduct  of  the  pbintifT,  but  were 
unnecessary  and  unreasonable ;  that  the  plaintiff  requested  the  said  capt^n  and 
officets  to  desist,  which  they  refused  to  do,  whereupon,  the  plaintiff,  having  reasonaUe 
grounds  to  believe  that  they  would  continue  to  flog  and  punish  him  with  such  great 
and  unreasonable  cruelty  and  severity,  in  order  to  escape  therefrom,  deserted  from  the 
said  ship  for  the  cause  aforesaid,  and  not  otherwise.  Held,  a  good  answer  to  the  plea. 
The  plaintiff  also  replied  to  the  same  plea,  that  he  was  a  negro,  and  that  negroes  arc 
bought  and  sold  as  slaves  in  divers  States  of  the  United  States;  that  while  he  was 
serving  on  board  The  Candace,  and  before  he  deserted,  the  captain  of  the  said  ship 
threatened  to  sell  the  plaintiff  as  a  slave  to  certain  citiicns  of  the  said  United  Slates ; 
that  San  Francisco  is  situated  in  one  of  the  United  States,  to  wit,  in  California,  and 
that  tbe  plaintiff  bad  just  and  reasonable  grounds  for  believing,  and  did  believe,  that 
on  the  arrival  of  the  said  ship  at  San  Francisco,  the  said  captain  was  about  and  meant 
to  carry  his  said  threat  into  execution ;  and  that,  in  order  to  prevent  the  said  captain 
from  selling  him  ai  a  slave  as  aforesaid,  the  plaintiff  deserted.  Held,  to  be  no  answer 
to  the  plea.    Prince  Edward  v.  TrevelUct,  xxvili.  206. 

SEDUCTION. 

The  plaintiff's  daughter,  who  had  formerly  b^n  in  the  defendant's  service,  and 
ma  living  with  her  parents,  at  the  defendant's  request,  and  with  tho  consent  of 
Ao  plaintiff,  went  and  resided  at  the  defendant's  house  for  a  month,  to  attend  to 
Ut  business  during  the  absence  <£  his  wife;  and  the  defendant  promised,  beftK«  she 
veat,  to  pay  her  something  tot  so  doing,  and  when  she  UA  tbe  deftnduifi  wife  gavs 
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5.  Semee  on  toKeUor.  Hie  •olidtor  of  a  defendant  roident  atooftd  bad  Imen 
served  with  a  mbptzna  to  appear  to  an  amended  bill  under  the  SGtli  order.  Ordered 
tLat  an  appearance  for  the  defendant  be  entered  pnnuant  to  the  SEtth  order.  Zuluela 
T,  VinenI,  iii.  76. 

6.  Decree  taken  againtt  a  defendant  on  an  affidavit  of  lervice  of  the  tubpema  to 
hear  judgment.  The  affidavit  stated  lerTice  on  T.,  who,  according  to  the  belief  it 
the  deponent,  was  the  defendant's  solicitor.  Held,  that  if  it  should  appear  on  the 
record  tliat  T.  was  such  solicitor,  the  affidavit  woiiM  be  sufficient.  Mariden  r.  Blundtll, 
ta.  S3. 

T.  SubxUuted  lenke.  A  defendant  having  gone  abroad,  subftitnted  service  of  the 
replication  and  other  process  in  a  supplemental  suit,  not  requiring  personal  service, 
was  ordered  to  be  made  on  the  solicitor  in  the  ori^oal  suit    Scott  v.  WlieeltT,  v.  44. 

8.  Substituted  service  ordered  of  a  writ  of  summons  issued  upon  the  Halter's  cer> 
tificate  upon  a  claim.    Baker  v.  Anthony,  vii.  215. 

8.  NeeatUy  of  affidavit  for.  Under  the  new  practice  established  bj  15  &  16  Yict 
e.  86,  a  98,  an  affidavit  of  meiits  is  not  necessary  in  an  application  for  substituted  sei^ 
vice  upon  the  plaintiff's  attorney,  the  plaintiff  being  out  of  the  jurisdiction.  Sergiton 
T.  Beawm,  zv.  6. 

10.  An  order  directing  service  of  a  bill  and  notice  of  motion  on  the  solicitors 
at  a  party  who  resides  abroad  may  rightfully  be  made.     Hopt  v.  Bope,  ixvii.  249. 

11.  TTwittt  Rdief  Act — Subilkuted  termct  of  petition.  Where  the  trustee,  who  has 
paid  a  trust  fund  into  court  under  the  Trustee  Relief  Act,  cannot  be  found,  service 
on  him  of  the  petition  for  paj'ment  ont  of  the  fund,  at  the  address  given  by  him  in  his 
affidavit  on  the  occasion  of  his  paying  in  the  money,  will  be  deemed  good  scrvii^.  Ex 
parte  Baugham,  x.  158. 

II.  Of  Service*  in  general;  MUctUaneotu  Ckuet. 

1.  Service  on  wife — Foredogure  claim.  On  a  claim  for  foreclosure,  service  of  the 
writ  of  summons  on  the  wifit  of  a  party  interested  in  the  equity  of  redemption,  who 
was  travelling  in  America,  was  ordered  to  be  deemed  good  service  on  the  husband 
nndcr  the  stal.  4  &  5  Will.  IV.  e.  82,  the  wife  being  in  the  poa»e«on  and  receipt  of  the 
rents  and  profits  of  the  mortgaged  property.     Carwardine  v.  Withlade,  vi.  103. 

2.  Summoni  for  an  atiault  left  wilA  icife — Juiticei  to  judge  of  sufficiency  of  ler 
vice.  A  BununoDs  to  appear  before  justices  the  following  day,  at  a  place  eight  miles 
off,  was  left  with  the  wife  of  A  after  he  hod  gone  to  work.  He  returned  at  eleven 
that  night  Failing  to  appear,  be  was  convicted  of  an  assault.  Held,  that  the  question 
of  the  sufficiency  of  the  service  of  a  summons  was  a  matter  npon  which  the  justice* 
were  the  proper  parties  to  decide.  SetiMe,  such  service  was  sufficient  Ex  parte 
WUlianu,  viii.  S36. 

3.  Service  of  sumntom  on  lunatic — Common-lato  Procedure  Act.  There  is  no  pro- 
vision in  the  Common-law  Procedure  Act,  I85S,  for  the  service  of  a  writ  of  summons 
npon  a  lunatic  in  a  private  house ;  and  as  the  writ  of  diitringas  is  abolished,  there  is 
no  means  of  proceeding  in  an  action  against  such  lunatic.  Holmet  v.  Service,  xzviii, 
355. 

4.  The  17th  section  of  the  act,  which  euables  the  court  to  allow  an  action  to  proceed 
after  reasonable  efforts  to  effect  personal  service,  applies  only  where  the  writ  has  come 
to  the  defendant's  knowledge,  or  he  wilfully  evades  the  service.    Jh. 

5.  Duty  of  keeper  of  private  aiylum  to  permit  tervice.  Semble,  That  it  is  the  dntjr 
of  the  keeper  of  a  private  lunatic  asylum  to  permit  a  writ  of  snmmons  to  be  served 
on  the  lunatic,  or  else  application  may  be  made  for  a  habea*  eorpui  to  bring  op  th* 
lonatie  that  service  may  be  effected.     Ridgmiy  v.  Cannon,  xxviiL  1!5. 

6.  A  judge  at  chambers  having  made  an  order  directing  an  appearance  to  bt 
MitBt«d  for  a  Innatic  defendant,  upon  an  affidavit  of  service  of  the  writ  of  anmnona 
If  IWTing  a  copy  with  the  keeper  of  an  asylom  in  which  the  Innatio  was  confined, 
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^thout  a  prcyious  writ  of  disiringasy — the  court  set  aside  the  order.   Elake  ▼.  Cbqper, 
XX.  298. 

7.  On  municipal  corporation.  A  railway  company  piud  into  court  a  sum  of  money 
for  the  purchase  and  severance  of  land  taken  by  them  belonging  in  fee  simple  to  the 
mayor,  aldermen,  and  citizens  of  L.,  and  over  which  the  freemen  of  L.,  500  in  num- 
ber, had  a  right  of  pasturage.  A  special  act  was  afterwards  passed  to  enable  the 
corporation  to  convey  the  land  to  the  railway  company  free  from  these  rights  of  com- 
mon, and  it  enacted  that  the  purchase-money  was  to  be  applied  for  the  pennanent 
benefit  of  the  freemen  of  L.,  as  the  court  of  chancery  should  direct,  by  any  ofder 
to  be  made  in  the  matter  of  that  act,  and  ex  parte  the  mayor,  aldermen,  and  citizens 
of  L. ;  and  seven  days'  notice  o£  any  such  application  was  to  be  given,  by  aflixing 
the  same  to  the  town  hall.  Heldj  that  some  of  the  freemen  of  the  city  of  L.,  and  the 
attorney-general,  ought  to  be  served  with  the  petition.  Re  The  Great  Northern 
Railway  Actj  xiii.  815. 

8.  On  secretary  of  an  incorporated  company.  A  company  was  incorporated  by 
statute  for  making  a  railway,  part  of  the  line  lying  in  England  and  part  in  Scotland ; 
the  act  embodying  the  Companies  Clauses  Consolidation  Acts  for  both  countries.  By 
a  subsequent  local  act  another  Scotch  railway  company  was  amalgamated  with  the 
company.  A  party  having  a  claim  against  the  company  in  respect  of  certain  shares 
arising  out  of  that  amalgamation,  commenced  an  action  in  England,  and  served  pro- 
cess on  the  secretary  of  the  company  while  in  London.  Held,  that  this  service  was 
good.     Wibon  v.  The  Caledonian  Railway  Co.  i.  415. 

9.  0/ capias  on  debtor.  After  a  warrant  for  arresting  a  debtor  under  the  14  &  15 
Vict.  c.  52,  (the  Absconding  Debtors'  Arrest  Act,)  has  been  issued,  the  capias  re- 
quired to  be  issued  under  section  1,  must  be  served  on  the  defendant,  if  in  custody, 
within  seven  days  of  the  date  of  the  warrant,  and  if  not  so  served  it  ceases  to  have 
4iny  operation,  nor  can  it  be  treated  as  a  valid  capias  under  the  1  &  2  Vict.  c.  110. 
A  second  capias  may,  however,  be  issued  after  the  seven  days  upon  fresh  materials, 
under  the  general  powers  given  by  the  1  &  2  Vict.  c.  110.  Masters  v.  Johnson,  xii. 
672. 

10.  Where  a  defendant  is  arrested  under  the  14  &  15  Tict.  c.  52,  s.  1,  and  is  dis- 
charged upon  making  a  deposit  in  lieu  of  bail,  it  is  not  necessary  to  serve  him  with  a 
writ  of  capias,  although  he  may  be  in  custody  upon  another  warrant  Eld  v.  Fero, 
XX.  514. 

11.  On  defendant  imprisoned  for  crime.  The  governor  of  Cold  Bath  Fields  Prison 
having,  in  obedience  to  an  order  of  the  visiting  justices,  refused  to  allow  service  of  a 
writ  upon  a  defendant,  who  was  in  the  prison  under  criminal  sentence,  the  court 
granted  a  rule  to  show  cause  why  an  attachment  should  .not  issue  against  him ;  after 
which  the  jusdces  permitted  service  of  the  writ     Danson  v.  Le  Capelain,  xii.  551. 

1 2.  On  defendant's  clerk  at  loarehouse.  A  rule  nisi  cannot  be  made  abs<dute,  no 
cause  being  shown,  on  an  affidavit  which  states  that  service  of  the  rule  has  been 
effected  on  a  clerk  of  the  defendant,  at  the  warehouse  of  the  defendant.  The  dd 
practice  of  requiring  a  service  at  the  defendant's  dwelling-house  must  be  adhered  Uk 
Medlicott  v.  WiUiams,  i.  305. 

13.  Copy  of  mandamus  served — Original  writ  not  shown.  Where  a  copy  of  a  writ 
of  mandamus  was  served  without  showing  the  original,  and  the  defendant  appeared, 
the  court  refused  to  set  the  service  aside.  Regina  v.  The  Birmingham  and  Oxford 
Railway  Co.  xvi.  94. 

14.  Service  of  a  rule  upon  **  a  female  servant  at  the  lodgings  of  the  defendant,"  is 
not  good  service.    Price  v.  Thomas,  xx.  292. 

15.  Of  bill  of  exchange.  In  an  action  by  an  indorsee  against  three  defendants^  as 
acceptors  of  a  bill  of  exchange,  who  have  suffered  judgment  by  default,  service  of 
the  rule  nisi  to  compute  on  the  London  agent  of  the  attorney  of  two  of  the  defend- 
ants, is  a  sufficient  service  to  justify  the  court  in  making  the  role  to  compute  absolute. 
Ettison  V.  Woodi  xii.  488. 
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16.  Pelition  for  neiB  tnulee* — lUveriioner  tobeierved.  DenuH  of  lauds  for  1000 
yenra  on  ccrt^o  truRls.  Pelilion  for  the  appoiDdncnt  of  new  trustees.  Held,  that  tha 
reversioner  ought  to  be  served  with  the  petition.     In  rt  Farranft  TVurt,  yii.  *I. 

17.  A  defendant  served  trith  a  copy  of  a  bill  under  the  ISd  order  of  the  ESth 
AugusI,  1841,  must  be  re-served  if  the  bill  is  amended.     Vmetnl  t.  Watts,  vii.  6. 

18.  Mi'iomcr.  Where  a  defendant,  nho  has  been  served  with  a  copy  of  the  bill, 
under  (be  SSd  order  of  August,  1841,  has  been  misnamed  in  the  bill,  leave  will  be 
^ven,  on  production  of  an  affidavit  showing  the  identity  of  the  partj'  served,  to  enter 
a  memorandum  of  such  service  with  the  mune  of  the  dcfendaut  correctly  Haled  in  iL 
Wilhamy.Satcin,-x..2U. 

19.  "Principal  officers,  Ifc.,  of  the  ftavg" — Serviee  of  writ  against.  A  writ  In  an 
action  of  debt  against  the  "  principat  officers  and  commissioners  of  the  navy,"  by 
their  collective  name,  was  served  upon  one  of  their  number.  Upon  a  motion  to  set 
a.'idc  this  writ  for  Irregularity,  the  affidavits  stated  that  the  action  was  brought  for  a 
cause  not  maintainable  against  the  defendants  by  their  collective  name ;  via :  for  half- 
pay,  it  was  held,  first,  that  the  court  could  not  upon  this  motion  look  at  the  alfida'rila 
as  to  the  cause  of  actions,  and  that  inasmuch  as  the  1  &  !  Geo,  lY.  c.  93,  s.  9,  author- 
ized some  actions  of  debt  to  be  maintained  against  the  defendants  by  their  collective 
name,  there  was  no  ground  for  selling  a^de  the  process  as  irregular.  Secondly,  (per 
Maule,  J..)  that  the  proper  method  of  effecting  complete  service  upon  the  commia- 
sioiicrs  is  by  serving  each  at  them.      WUlianu  v.  The  Commitsioner),  ipc.  vii.  449. 

20.  Of  nnrice  of  motion.  Where  (he  defendant  is  out  of  the  jurisdiction,  and  his 
solii'tlor  had  absconded,  service  of  notice  of  motion  at  the  solicitor's  address  for 
service  held  sufficient,  though  the  place  mentioned  in  sueb  address  was  now  unten- 
an(c<l.     Newlon  v,  Thomgori,  liii.  469. 

21.  Appearance  entered  by  plaintiff  for  the  defendant— Service  of  notice  of  filing 
of  rfptiraliiM.  ^Vhere  an  appearance  has  been  entered  by  the  plaintiff  for  the  de- 
fendant, who  has  absconded,  notice  of  the  fihng  of  the  replication  under  the  Chancery 
Procedure  Amendment  Act,  and  the  28th  of  the  General  Orders  of  August,  1852, 
is  to  be  left  at  the  last-known  place  of  abode  of  the  defendant,  and  to  be  advertised 
in  The  Gazette  and  in  two  connty  papers.    Barton  v.  WhilcoirA,  xvii.  491. 

23.  The  court  granted  a  distringas  to  compel  appearance  upon  an  affidavit  showing 
the  proper  number  of  calls  at  the  defendant's  reudenco  for  the  purpose  of  serving  a 
summons,  the  answers  being  that  the  defendant  was  ill,  and  could  not  be  seen — with- 
out the  U9ual  statement  of  the  deponent's  belief  that  the  defendant  was  keeping  out 
of  the  way  to  avoid  service.     Ulieppard  r,  Williams,  ax.  209. 

2S.  Service  of  office  copy  of  decree  taken  pro  confesso.  See  Kemp  t.  Latter,  jiiL 
324. 

24.  As  to  service  of  declaration  and  notice  in  ejectment,  see  Laundry  t.  Roe,  xxiL 


1.  Statute  of  ut-off— Mutual  debt*.  The  statute  of  act-off",  8  Geo.  II,  c,  24, 
applies  only  where  the  debts  between  the  parties  are  mutual  l^al  debts,  the  t^ject  of 
the  statute  being  to  prevent  cross-actions  between  the  same  parties.  Iiberg  t.  Bowden, 
xxii.  551. 

3.  Sail  brought  by  plaintiff  as  agent  kaeingno  interest.  Where  the  plaintiff  entered 
into  the  charter-party  as  master  of  the  ship,  and  for  and  on  behalf  of,  and  as  agent 
fin"  the  owner ;  and  the  plaintiff  never  had  any  bcneGcial  interest  in  the  charter,  or  any 
fien  on  the  freight,  and  he  brought  the  action  solely  as  agent  and  trustee  for  the  owner 
wbo  was  indebted  to  the  defendant  in  a  certain  amonnt,  which  tbe  defendant  offered 
to  set  off.  It  was  hdd,  that  the  statnte  of  setoff  did  not  apply.    lb. 

a.  Executor  ntay  set  off  a  debt  i^ieh  accrued  nfier  death  of  testator.    Where  a  d^ 
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damages.     Held,  ibai  upon  these  facts  tlie  defendant  wm  entitled  to  the  verdict,  and 
a  rule  for  a  new  trial  was  mode  absdlutc.    NickoU  v.  Tuck,  ivi.  104. 

13.  Replication— Joinldebt—EfiihiKe.  Whereto  a  pleaofaet-offthe  plaintiff  rw 
plic«  that  he  is  not  indebted  as  in  the  plea  alleged,  he  may  under  this  replication  avail 
hiouelf  of  the  objection  that  the  debt  is  not  due  from  binuelT  alone,  but  from  a  thiid 
party  jointly  with  him.     Arnold  t.  Bainbrigge,  luiv.  461. 

1*.  Ai  to  the  Bufficieney  of  replleation  to  a  plea  <rf  »et-ofr  under  tlic  1  &  2  Vict 
c.  no,  SCO  Wickent  t.  GoatUg,  viii.  4!0. 

15.  Set-off  in  eqiiUg — Retaining  legacy — Bankrupt  legatee.  An  executor  and  rend- 
iiary  legatee  (admitting  amets)  is  not  entitled,  aa  against  the  assignees  in  bankruptcy 
of  a  legatee,  to  retain  the  legacy  in  piayment  of  a  debt  due  to  him  individually  ima 
the  bankrupt  legatee.  Freeman  v.  Lonia>,  v.  ISO- 
IS,  Set-off  pro  tanto  inferred.  The  devisees  of  a  mortgagor  sold  at  aualion  tha 
equity  of  redemption  and  other  lanils  to  the  mortgagee,  who  paid  the  usual  depont, 
agreed  what  intpreat  should  bo  pud  on  the  rest  of  the  purebssc-moQcy,  and  soon  after 
took  poaseitiuon.  The  mor^^agce  and  bcr  deiisres  kept  poascsdon  tor  eleven  years, 
during  which  time  no  demand  was  made  for  the  balance  of  the  purehase-money,  or 
interent  on  the  mortgage.  Upon  a  claim  by  the  detisecs  of  the  mortgagor  for  specifie 
performance  of  the  contract  of  purchase,  it  was  Af/if,  under  the  circumstances,  that  a  set- 
off jiro  tanto  was  to  be  inferred  from  the  date  when  the  mortgagee  took  potecsaion,  and 
that,  from  that  period,  interoat  at  the  agreed  rate  only  waa  payable  npon  the  balance 
of  the  purchase-money.  WatVu  \.  Bastard,  xxxi.  179. 
17.  i^c  ^90  Egremonl  v.  £«e,  x.  ISS. 

SETTLEMENT. 

1.  Voluntan/ lelllemenl,  requititex  of.  The  coart,  in  order  to  give  effect  (o  volun- 
tary settlements,  requires,  where  the  settler  is  the  legal  owner,  every  thing  to  hate 
been  done  which  is  requiaito  to  tranafer  the  legal  ownership;  and  where  he  is  the 
equitable  owner,  clear  and  distinct  evidence  of  a  declaration  of  trust  in  fkvor  of  the 
donee.     Bentley  v.  Maciiaij,  zv.  62. 

2.  Marriage  Mllemeat  of  real  and  personid  proptrtg — Appointment — Election.  A 
has  an  estate  tail  in  realty,  with  remainder  to  B  and  her  children,  and  an  absolute  in- 
terest in  pcTionalty.  By  one  marriage  settlement  she  places  her  pcrsDnalty,  and  by 
another  of  the  same  date,  her  realty  in  trust  for  herself  for  life,  with  remainder  to  her 
children,  and  Jn  default  of  children,  in  trust  for  B,  with  remainder  to  her  children, 
reserving  to  herself  a  power  of  appointment  of  a  life-interest  in  each  estate  to  C.  A 
exercises  thia  power,  and  dies  without  ever  having  had  a  child  or  barred  the  entail. 
Held,  that  B  and  her  children  had  their  election  between  the  interest  given  them  in 
the  personalty,  and  their  present  interest  in  the  realty  disposed  of  by  a]>pointinent  to 
C.    Bacon  v.  Co^y,  iii.  186. 

3.  Settlement  hj  ferae  tole  upon  herielfin  contemplation  of  a  certain  marriage — Mar- 
riage ailA  anollier  person — Revocation — Trustees.  A  woman  while  lote,  in  contempla- 
tion of  a  marriage  with  A,  assigned  the  whole  of  her  property  to  trustees  for  the 
benclit  of  hi'isclf  until  her  marriage,  if  any ;  or  in  case  no  such  marriage  should  bo 
Bolemnizcd,  and  from  and  after  the  solemnization  (if  any)  of  the  same  marriage  upon 
trust  fur  her ;  and  after  her  decease,  in  case  she  should  marrj-  and  have  issue,  upon 
trust  for  the  children  as  tlierein  mentioned.  The  fund  was  transferred  to  the  truateei ; 
but  the  contemplated  marriage  did  not  take  place,  and  the  woman  married  another 
person.  Held,  that  the  settlement  waa  voluntary ;  that  the  truata  arose  upon  the  fund 
being  completely  veated  in  the  trustees ;  that  they  could  not  at  the  request  of  the 
•ettkr  allow  any  part  of  the  fund  to  be  withdrawn ;  and  that  the  settlement  was  good 
i^iOQ  her  while  tole,  and  upon  her  and  her  issue  in  the  event  of  any  marriage,  and 
conld  not  be  revoked.    M'Donnell  v.  Het'drige,  xv.  587, 

4.  £y  eqmtabU  ownv.    A,  being  equitably  entitled  to  a  freehcdd  estate,  and  also  to 


if  die  proeeedi  of  the  nle  of  ft  part  of  the  lands  of  tlie  estate  A  be  applied  to  die 
redemption  of  the  land  tax  on  both  eBtatca  in  the  lifetime  of  tbe  father  and  the  fint 
■on,  the  second  son  cannot  aAerward*,  as  the  owner  of  estate  A,  have  any  eqtuty  to 
folloir  the  money  thus  paid  for  the  benefit  of  estate  B.    Harrison  v.  Round,  xt.  568. 

l\.  "Usual  and  neceuary  poiatn"  what  are.  Where  the  will  contains  no  directioa 
as  to  the  powers  to  be  inserted  in  a  settlement  on  a  married  woman,  powera  of  leanug, 
sale,  and  exchange,  and  proTistons  f(>r  maioteoance  and  advancement,  and  for  the 
appnntment  of  new  tnisteei,  are  to  be  inserted  as  nsnal  and  ncceearj  poweia. 
Turner  v.  Sargent,  xxtii.  580. 

12.  SeltUtnent  of  limiled  interett  ut  a  term — Menuirud  of  deed.  If  a  man  has  a 
Umited  interest  in  a  term,  and  settles  it  to  a  ceHun  use,  and  then  gets  a  new  and 
extended  tenn  substituted  ibr  it,  he  cannot,  by  so  dcung,  avcud  the  previous  settlement. 
A  deed  contained  recitals  which  described  two  persona  as  concurring  in  settling 
property  to  which  they  were  "  respectively  entitled."  It  aflervrards  contained  a  grant 
to  trustees  of  a  certain  part  of  this  property,  as  if  made  by  one  of  these  persons, 
when  in  tact  that  port  belonged  to  the  other.  The  memorial  of  the  deed  described 
both  as  the  granting  parties;  this  description  was  not  one  of  the  things  required  by 
the  statute.  Held,  not  to  vitiate  the  eSect  of  the  memorial  under  the  Bogistratitm 
Act    MiU  V.  Hill,  xxiL  20. 

IS.  Charge  on  etiaie — Interest.  Where  a  tenant  in  tail  of  lands,  subject  to  an  nn- 
piud  legacy,  settles  part  of  them  with  covenants  against  incumbrances,  the  l^acy  as 
to  him  and  the  persons  to  whom  the  lands  are  settled  is  a  charge  upon  that  part  of  the 
lands  not  included  in  the  settlement,  and,  not  being  in  the  nature  of  a  trust,  but  only 
a  charge,  the  legatee  is  only  entitled  to  six  year^  inlereet  from  the  time  of  making 
cl^m.    Hughes  v.  Wiiliams,  x.  256. 

U.  As  to  the  settlement  of  paupers,  see  Faufeb. 

IS.  See,  also,  Page  v.  Soper,  xxL  499. 

SHERIFF. 

I.  SIGHTS,  DUTIta,  AMD   tiABILITIES   OF   SHERIFFS. 
U.  UiaCELLANEOUS   CASES. 

I.  Rights,  Duliu,  and  Liabilitiet  of  Sharif $. 

1.  Claim  to  goods  talen  in  execution — Judgment.  Where  a  sheriff  or  bailiff  sets  up 
a  claim  to  goods  taken  in  execution  by  him  as  against  a  third  party,  he  must  show  a 
judgment  against  the  execution  creditor,  and  his  production  of  the  writ  of  execution 
alone  is  not  sufficient  for  this  purpose.     White  v.  Morris,  xi.  515. 

2.  Seizure  of  icrong  paries  gooils — Rent.  Where  the  sheriff  seized  the  goods  of  A, 
nndcr  an  elocution  against  the  goods  of  B,  and,  after  tbe  making  of  an  interpleader 
order,  and  before  the  trial  of  the  issue,  paid  the  landlord  a  (jUarter's  rent,  out  of  the 
proceeds  of  the  goods,  it  was  held,  that  the  sheriff  was  bound  to  pay  over  tbe  amount 
of  the  quarter's  rent,  as  well  aa  the  rest  of  the  proceeds  of  tbe  sale,  to  A,  a^er  the 
decision  of  the  issue  in  his  favor.     White  v.  Bintlead,  xx.  212. 

3.  Good»  to  be  removed.  The  statute  of  8  Anne,  C.  14,  s.  1,  under  which  a  landlord 
is  entitled  to  get  his  rent  paid  out  of  goods  taken  in  execution,  does  not  apply  unless 
the  goods  be  removed  from  the  premises.     lb. 

4.  Action  against,  for  escape — Measure  of  dimages — Final  process — 5  ff  8  Viet, 
e.  98.  In  an  action  on  the  case  by  an  execution  creditor  against  tbe  sheriff,  for  the 
escape  of  bis  debtor,  the  measure  of  damages  is  the  value  of  the  custody  of  the  debtor 
■t  the  moment  of  the  escape ;  and  no  deduction  ought  to  be  made  on  account  of  any 
tiling  that  the  creditor  might  have  obtained  by  diligence  in  retaking  the  debtor  af^ 
die  escape.     Arden  v.  Goodacre,  v.  438. 

6.  Receiving  paymeni—IMbiStg  for  aett  of  bailiff.    Altboogh  the  sheriff  ii  reqioiH 
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•ibie  for  all  acts  of  his  bailiff  done  in  tbe  executiod  or  under  color  of  a  writ  of 
execution,  because  be  has  committed  the  duty  which  properiy  belongs  to  himself  to 
another,  yet,  as  it  is  no  part  of  the  sheriff's  duty  to  receive  payment  of  the  amount 
for  which  a  judgment  debtor  is  in  his  custody,  he  will  not  be  liable  if  his  bailiff  receives 
the  amount  of  such  debt  from  his  debtor  and  misappropriates  it  or  neglects  to  pay  it 
within  a  reasonable  time  to  the  creditor.     Wood  ▼.  Finnis,  x.  537. 

6.  Receiver — Fieri  facias — Rent — Actiorij  application  to  stay.  Upon  an  application 
by  the  sheriff,  who  was  no  party  to  this  suit,  the  court  refused  to  restrain  the  plaintiff 
from  prosecuting  an  action  at  law  against  him  to  obtain  payment  of  a  sum  of  money 
reserved  for  rent,  which  the  sheriff,  upon  the  stay  of  the  action,  offered  to  pay  into 
court,  and  which  was  part  of  a  larger  sum  of  money  levied  under  a  writ  o£  fieri 
facias  issued  upon  a  judgment  obtained  in  an  action  at  law  by  a  stranger  against  the 
tenant  of  the  estate  which  the  plaintiff  in  this  suit  claimed,  and  over  which  a  receiver 
had  been  appointed.     Trye  v.  Trye^  v.  193. 

7.  A  sheriff  who  intends  to  levy,  may,  before  actual  seizure,  apply  for  relief  under 
the  Interpleader  Act.    Day  v.  Oarr^  xvL  578. 

8.  As  to  the  dutv  and  liability  of  the  sheriff  in  case  of  fines,  see  Wildes  v.  Morris^ 
xir.  181. 

IL  liueeQaneous  Ocues* 

1.  Disqualification  hy  interest.  A  local  improvement  act  authorized  landowners* 
damages  to  be  assessed  by  a  jury  summoned  by  the  sheriff,  or,  if  he  is  an  interested 
party,  by  the  coroner.  Another  section  adds  that  no  person  liable  to  the  rates  shall 
be  disqualified  to  act  as  justice,  juror,  or  under-sheriff,  in  such  cases.  HeUi^  that  the 
sheriff,  if  liable  to  the  rates,  is  disqualified ;  that  an  inquisidon  under  a  warrant  to 
him  is  void,  though  he  acted  by  his  under-sheriff;  and  that  the  objection  is  not  waived 
by  the  party  appearing,  if  he  has  no  knowledge  of  it  at  the  time.  Regina  v.  The 
Sheriff  of  Warwickshire,  xxx.  223. 

2.  False  return  of  nuUa  bona — Pleading — Evidence,  A  return  of  nulla  bona  to  a  writ 
of  ^.  fa.  means  no  goods  applicable  to  the  pliuntiff's  writ  Therefore,  if  a  declaration 
alleges  a  false  return  of  nulla  bona,  and  that  the  sheriff  took  in  execution  goods  of  the 
judgment  debtor  of  the  value  indorsed  on  the  writ,  and  levied  the  same  thereout,  and 
tiie  defendant  pleads  that  he  did  not  levy  modo  et  formd,  the  defendant  may,  under 
that  plea,  show  that  the  plaintiff's  judgment  was  obtained  by  fhiud,  and  tiiat  he,  the 
defendant,  has  paid  over  the  proceeds  of  the  levy  to  another  execution  creditor, 
although  the  writ  of  the  latter  was  of  a  later  date  than  that  of  the  plaintiff.  Shattock 
V.  Garden,  xi.  570. 

8.  Estoppel  by  return.  The  sheriff  returned  to  a  writ  of  ^.  fa.  against  W.,  that 
before  the  delivery  thereof  to  him,  another  writ  of  ^.  fa.  against  W.  was  delivered  to 
him,  and  that  by  virtue  thereof  he  seized  the  goods  of  W.  In  case  against  the  sheriff 
for  a  fiilse  return,  it  was  held,  first,  that  the  sheriff  was  not  estopped  by  his  return 
from  showing  that  the  goods  seized  under  the  first  writ  were  not  the  goods  of  W. ; 
secondly,  by  Erie,  J.,  that  though  the  judgment  on  which  the  first  writ  issued  was 
fraudulent,  the  sheriff  seized  the  goods  of  W.  under  the  first  writ,  and  not  under 
plaintiff's  writ    Remmett  T.  Lawrence,  i.  260. 

4.  Bond  fide  seizure  of  goods — Question  for  Jury.  It  is  a  proper  question  to  leave 
to  a  jury,  whether  bailiffs  have  BCte^bond  fide  in  seizing  goods,  believing  that  they 
were  authorized  so  to  do,  and  the  circumstance  that  the  bailiffs  have  taken  indemnity 
does  not  negative  the  bona  fides  of  their  conduct     White  v.  Morris,  xi.  515. 

5.  As  to  the  sufficiency  of  a  declaration  in  an  action  against  a  sheriff,  for  treble 
d^pages  for  extortion,  under  29  £liz.  c.  4,  see  Berton  v.  Lawrence^  L  453,  and  Holmet 
▼.  Sparks,  xi.  542. 

«.  See  FcBS. 
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SHIPS  AND  SHIPPING. 

I.  BIGHTS   AND   LIABILITIES   OF  OWNEBS  AND  PABT-OWNEBS}  &C. 
II.  POWEBS,  DUTIES,  AND   LIABILITIES   OF  MASTEB. 
m.   COLLISION. 

lY.   CHABTEB-PABTT;  BILL   OF  LADING;  FBEIOHT ;  DEMTJBBAGE. 
V.  TOWAGE. 
TI.  SALE  AND  TBAN8FEB  OF  VESSEL  ;  MOBTGAGE  OF  SHIP  AND  FBEIGHT ; 

BEGISTBATION. 
TU.  BOTTOMBT  BOND. 
Till.  BUSCELLANEOUS   GASES. 

I.  nights  and  LiahiliHe$  of  Owners  and  Part-Owners^  S^e, 

1.  PUot,  necessity  to  take — Liverpool  Pilot  Actf  6  Geo,  IV.  c.  73 — Proceeding  to  sea. 
Bj  the  S5th  section  of  the  LiTerpool  Pilot  Act,  5  Gea  IV.  c.  78,  it  is  enacted  that  in 
ease  the  master  of  any  ship,  outward  bound,  shall  proceed  to  sea,  and  shall  refuse  to 
take  on  board  a  pilot,  he  shall  pay  the  pilot  who  shall  first  offer  his  service  at  a  certain 
rate  as  if  the  pilot  had  piloted  the  vessel,  and  all  expenses  for  recovering  the  same. 
On  the  2d  of  December  a  vessel  left  the  Liverpool  Docks,  with  a  pilot  on  board ;  on 
the  Sd,  the  boat  of  the  pliuntiff,  who  was  then  employed  by  the  owners  in  raising  the 
vessel's  anchor,  was  lost,  through  the  carelessness  o£  those  on  board  the  ship.  At 
this  time  the  master  was  not  on  board,  and  the  vessel  being  employed  by  the  post- 
office,  was  not  to  sail  till  the  4th  of  December ;  she  was  at  anchor,  and  her  rigging 
was  being  completed.  Meldf  assuming  an  outward-bound  vessel  to  be  liable  when 
proceeding  to  sea  to  take  a  pilot  on  board,  still,  that  this  vessel  was  not  proceeding  to 
sea,  and  that  the  owners  were  not  bound  to  have  a  pilot  on  board.  Rodrigues  v. 
Melhuish,  zxviii.  474. 

2.  Owners  liable  unless  fault  exclusively  pHofs.  Where»  by  the  mismanagement  of 
a  vessel  which  is  proceeding  to  sea,  damage  is  done,  the  owners  will  not  be  exonep- 
ated  unless  they  show  that  the  damage  was  occamoned  exclusively  by  the  fault  of  the 
julot    lb, 

8.  Ship  falling  over  and  sinking  a  tug — 2  WUL  IV.  c.  67 — Harbor  master.  By  tho 
2  Will.  IV.  c.  67,  the  company  of  proprietors  of  the  H.  Wet  Docks  were  empowered 
to  aj^int  such  officers  as  to  them  should  seem  meet,  and  to  remove  ballast  from  and 
out  of  ships  entering  the  port  of  H. ;  and  by  the  same  act  power  was  given  to  any 
person  appointed,  in  pursuance  of  the  act,  to  act  as  dock  master,  to  regulate  and 
direct  the  placing  and  mooring  of  ships  in  the  docks,  and  a  penalty  is  imposed  on  all 
persons  refusing  or  resisting  the  orders  of  the  dock  master.  Held,  where  a  ship  was 
moved  by  a  steam  tug,  under  the  directions  of  the  harbor  master,  the  ballast  having 
been  taken  out  by  his  order,  and  fell  over  and  sunk  the  tug,  that  the  owners  of  the 
•hip  were  not  responsible  for  the  damage.     The  Broeder  Trow,  xx.  684. 

4.  Admiralty  rules — Lights — Owner  not  in  charge  of  vessel — Pleadings.  It  is  provided 
by  statute,  that  the  admiralty  shall  make  and  puUi^  rules  as  to  lights ;  that  all  owners 
and  masters,  or  persons  having  chai)^  of  vessels,  shall  be  bound  to  observe  them ;  and 
in  case  of  default,  the  master,  &c.,  or  the  owner,  if  in  fault,  shall  forfeit  20/.  All 
damage  arising,  &c.,  is,  in  the  absence  of  proof  to  the  contrary,  to  be  attributed  to  the 
wilfid  de&ult  of  the  master  or  person  in  charge.  The  declaration  alleged  that  defend- 
ant's vessel,  through  negligence  of  his  servants,  had  no  such  light  as  was  enjoined  by 
a  rule  which  was  set  forth;  whereby  a  collision  occurred,  and  plaintiffii'  vessel  was 
damaged.  Held,  that  the  declaration  was  bad ;  that  the  owner  was  not  liable  under 
the  statute,  unless  he  was  in  chax^  of  the  vessel ;  and  that  if  the  allegations  with 
respect  to  the  statute  were  struck  out,  the  declaration  would  be  bad,  as  it  would  be 
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quite  consistent  with  it,  that  the  damage  was  the  consequence  of  the  plaintiffs'  own 
negligence.     The  General  Steam  Navigation  Co.  v.  Morrison^  xx.  267. 

5.  Sunken  vessel — Duty  of  owner.  The  owner  of  a  vessel  sunk  in  a  navigable  river 
is  bound  to  use  proper  care  to  prevent  accidents  to  other  vessels  so  long  as  he  has  the 
possession  and  control  of  it,  that  is,  so  long  as  by  due  care  and  exertion  he  can  either 
remove  it,  or  so  far  shifl  its  position  as  to  prevent  such  injury.  This  duty  will  be 
transferred  to  a  purchaser  of  the  sunken  vessel ;  and  it  makes  no  difference  that  the 
vessel  lies  in  a  part  of  the  channel  not  ordinarily  used  for  navigation :  but  the  duty 
ceases  on  the  abandonment  of  the  possession  of  the  vessel.  Whiie  v.  Crispf  xxvi. 
532. 

6.  Revenue  Act — Smuggling,  The  owner  of  a  vessel,  who  knowingly  lets  his  vessel 
for  a  smuggling  adventure,  and  the  cargo  of  which  is  unshipped  without  the  duties 
being  paid,  is  liable  to  the  penalties,  under  the  8  &  9  Vict  c.  87,  s.  46,  as  a  person 
« concerned"  in  the  illegal  unshipping  of  the  goods.  The  Attorney- General  v.  Rohson^ 
iv.  405. 

7.  Management  of  ship — Equity  jurisdiction.  No  question  arises  as  to  the  jurisdic- 
tion of  the  court  of  chancery  in  enforcing  the  rights  of  some  against  the  other  part- 
owners  of  a  ship,  with  regard  to  the  management  of  the  ship  and  the  possession  of  the 
certificate  of  registry,  where  those  rights  are  regulated  by  an  agreement  entered  into 
between  all  the  owners  of  the  ship.    Darby  v.  Baines,  xii.  238. 

8.  Ship's  husbands,  being  part-owners,  contract  by — Notice  of  dismissal — Practice — 
Jurisdiction.  The  husbands  of  a  ship,  who  were  part-owners,  having  made  an  under- 
hand bargain  for  their  private  benefit,  which  was  not  known  to  exist  by  the  captain 
and  the  other  part-owners  till  several  months  after  a  charter-party  had  been  obtained, 
received  a  notice  of  dismissal  which  they  contested,  and  they  took  possession  of  some 
of  the  machinery.  The  other  part-owners  filed  a  bill  to  obtain  possession  thereof  and 
to  have  a  receiver  appointed.  Held,  that  the  application  was  not  too  late,  and,  under 
the  circumstances,  that  the  court  of  chancery  had  jurisdiction  to  appoint  a  receiver 
for  the  machinery.    Brenan  v.  Preston,  xxi.  604. 

9.  Payment  by  broker  binding  on  co-owners.  A  broker  who  had  received  money  on 
account  of  the  owners  of  the  ship,  offered  to  pay  it  to  the  captain,  who  was  also 
managing  owner,  by  a  check.  This  the  captain  declined,  preferring  that  the  broker 
should  open  a  credit  for  him  at  a  bank  in  favor  of  H.,  which  the  broker  did.  The 
bank  accordingly  paid  H.,  for  which  H.  gave  a  bill  upon  the  broker,  who  paid  it  when 
due.  The  broker  having  sued  the  co-owners  for  the  balance  of  his  account,  it  was 
held,  that  this  was  a  good  payment  of  250/.  by  the  broker,  and  binding  on  the  coownera. 
Anderson  v.  Hillies,  x.  495. 

10.  Registered  owner — Agency.  Defendant  being  the  registered  owner  of  a  ship,* 
agreed  to  sell  it  to  G.,  contracting  to  repair  it  The  agreement  was  void  for  not 
reciting  the  register.  G.,  with  privity  of  defendant,  appoin^d  T.  master,  who  was 
registered  accordingly ;  and  went  on  board  and  acted  as  master,  defendant  having  ship- 
keepers  and  an  agent  on  board,  who  superintended  the  repairs  and  paid  dock-dues. 
Defendant  ordered  and  paid  for  certain  repairs,  but  refused  to  supply  new  running 
rigging.  This  was  furnished  by  plaintiff*,  upon  T.'s  order,  and  plaintiff^  demanded 
payment  of  defendant  as  owner,  having  no  knowledge  of  G.  or  defendant,  but  having 
inspected  the  register,  whether  before  or  after  supplying  the  rope  did  not  appear. 
Not  receiving  the  price  of  the  ship,  defendant  took  her  and  sent  her  off^  under  a  new 
master,  with  the  rope  on  board.  He  had  never  seen  T.  or  given  him  authority  to 
purchase.  Held,  that  upon  this  evidence  it  was  properiy  left  to  the  jury  to  say 
whether,  as  between  the  plaintiff  and  himself,  the  defendant  had  given  authori^  to 
T.  to  order  the  rope  to  be  supplied  for  the  use  of  the  ship.  Erie,  J.,  dissent.  F^roit 
v.  Oliver,  xx.  114. 

11.  Seaworthiness  of  vessel,    A  vessel  lying  in  dock  starts  a  plank  in  a  gale  of  wind. 
The  plank  was  a  sound  one.    Held,  that  the  vessel  must  be  presumed  nnseawoitiiyy 
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as  she  ought  to  be  equal  to  a  strain  such  as  all  ships  are  liable  ta     Christie  y.  TroU, 
XXV.  262. 

12.  In  an  action  by  a  shipper  against  a  shipowner,  upon  a  breach  of  contract  that 
the  ship  should  be  seaworthy  at  the  commencement  of  the  voyage,  defendant  pleaded 
that  before  loss  to  the  plaintiff,  the  ship  was  made  seawdrilnr.  Held,  no  plea.  Dun-' 
bar  V.  Smeethwaite^  xxix.  189.  ^ 

13.  Where  goods,  forming  part  of  the  freight  of  a  ship,  have  been  sold  at  an  inter- 
mediate port  to  defray  expenses  necessarily  incurred  in  repairing  the  vessel,  the 
merchant  is  not  entitled  to  claim  from  the  shipowner  the  price  which  they  might  have 
realized  at  the  port  of  delivery  unless  the  ship  arrives.  Atkinson  v.  Stephens,  xiv. 
407. 

n.  Powers,  JDiUiei,  and  Liabilities  of  Master, 

1.  SwX  for  wages,  A  shipmaster  has  a  right  to  sue  for  his  wages  under  the  7  &  8 
Vict  c.  112,  s.  16,  even  though  he  has  settled  with  the  owner  of  the  ship,  taking  a  bill 
of  exchange  for^balance  of  accounts,  which  balance  included  his  wages  as  master.  The 
Simlah,  v.  558. 

2.  Remedy  against  ship.  Semble,  that  the  master  has  his  remedy  against  the  ship 
where  the  owner  of  a  majority  of  interests  is  bankrupt,  or  insolvent    Ih, 

8.  Implied  authority  of  master.  Where  seamen  are  injured  by  an  accident,  and  put  on 
shore  while  the  ship  proceeds  on  the  voyage,  the  captain  of  the  ship  has  no  implied 
authority  to  make  the  shipowner  liable  for  expenses  incurred  for  their  maintenance 
and  care.     Organ  v.  Brodie,  xxviiL  530. 

4.  Agreement  to  pay  seamen  higher  wages.  An  agreement  by  a  master  of  a  vessel, 
made  at  a  foreign  port  where  there  was  great  danger  of  the  crew  deserting,  to  pay  a 
higher  rate  of  wages  for  the  home  voyage  than  was  fixed  by  the  articles  for  the  voyage 
out  and  home,  is  not  binding  on  the  owners.    Harris  v.  Carter,  xxv.  220. 

5.  Distribution  by  master  of  deserters*  wtiges.  The  master  of  a  ship,  being  deserted 
by  some  of  his  crew,  distributed  the  amount  of  the  wages  forfeited  by  the  deserters 
amongst  those  who  would  navigate  the  ship  home.  The  owners  claimed  a  deduction  of 
the  money  so  paid  by  the  master.  Held,  that  the  payment  having  been  made  illegally, 
^e  owners  were  entitled  to  deduct  the  amount  from  the  wages  due.  The  Araminia^ 
xxix.  582. 

6.  Master  has  no  authority  to  sign  bUl  of  lading  of  goods  not  on  board.  The  master 
of  a  ship  has  no  general  authority,  as  such,  to  sign  a  bill  of  lading  for  goods  which  are 
not  put  on  board  the  vessel ;  and  Qonsequently  the  owners  of  the  ship  are  not  respon- 
sible to  parties  taking  a  bill  of  lading  which  has  been  signed  by  the  master  without 
receiving  the  goods  on  board.     Grant  v.  Norvoay,  ii.  337. 

7.  Master  signing  bill  of  lading  of  goods  not  on  board.  Where  a  captain  has  signed 
a  bill  of  lading  for  a  cargo  that  is  actually  on  board  his  vessel,  his  power  is  exhausted ; 
and  he  has  no  power,  by  signing  other  bills  of  lading  for  goods  that  are  not  on  board, 
to  charge  his  owner.    Hubbersty  v.  Ward,  xviii.  551. 

8.  Authority  of  master  to  pledge  credit  of  owner.  The  authority  of  the  master  of  a 
ship  to  pledge  the  credit  of  his  owner  is  incident  to  his  being  employed  to  bring  the 
ship  to  the  end  of  its  voyage,  and  to  obtain  things  necessary  for  that  purpose  he  may, 
in  the  absence  of  the  owner,  or  any  easy  means  of  communicating  with  him,  pledge 
his  credit,  or  even  borrow  money  in  his  name,  where  immediate  payment  for  such 
necessary  things  is  required ;  but  he  has  no  authority  to  borrow  money  to  pay  for  wodk 
previou^  done.    Beldon  v.  Campbell,  vL  473. 

9.  Borrouring  money.  In  an  action  for  money  lent,  it  appeared  that  the  defendant^ 
rending  at  Exeter,  was  owner  of  a  ship,  and  that  P.,  the  master,  being  wind-bound  in 
a  river,  at  the  distance  of  one  day's  post  from  Exeter,  borrowed  5/.  of  the  plaintiff,  to 
buy  provisions.  The  master  was  called  as  a  witness,  but  was  not  asked  whether  he 
coidd  have  got  the  goods  on  the  owner's  credit    JETeltf,  that  the  jury  were  justified  in 
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inferring  that  there  was  such  necessity  for  borrowing  the  5^,  as  to  make  the  defeiidaat 
liable.    Edwards  y.  HaveU,  xxiv.  308. 

10.  Hypothecation  by  master.  The  master  of  a  ship  has  no  authority  to  hypothecate 
the  ship  for  money  advanced  for  repairs,  unless  the  payment  of  the  money  bcnrowed 
is  made  to  depend  upon  tiM'arrival  of  the  ship ;  nor  can  he  pledge  the  ship  itsdf  and 
the  j>ersonal  credit  of  th^Vvirners.     Stainbank  y.  Penning,  yi.  412. 

11.  The  master  (£  a  ship  obliged  to  borrow  money  in  a  foreign  port  for  repairs  of 
the  Tessel,  has  no  authority  to  mortgage  the  vessel  so  as  to  transfer  the  property  in  it 
to  the  lender ;  but  he  may,  in  case  of  necessity,  hypothecate  it,  so  as  to  give  the  lender 
a  right  to  proceed  against  the  vessel  by  admiralty  process,  provided  the  lender  incurs 
the  sea-risk,  and  the  hypothecation  is  only  to  take  effect  in  case  of  the  safe  arrival  of 
the  vessel  The  master  has  no  authority  to  hypothecate  the  ship,  and  also  to  pledge 
the  owner's  personal  credit,  however  low  may  be  the  amount  of  interest  required  by 
the  lender.    Erie,  J.,  dubitante,    Stainbank  v.  Shepard^  zx.  547. 

12.  Passenger  ship— Duty  of  master  to  forward  passengers.  If  any  passengers  of 
a  passenger  ship  shall,  without  any  neglect  of  their  own,  (as  by  reason  of  the  ship 
being  lost,)  find  themselves  within  any  colonial  or  foreign  port,  the  master  of  the  dup 
is  bound  under  ^  The  Passengers  Act,"  to  forward  them  to  their  original  destination ; 
and  the  amount  expended  by  him  in  forwarding  them  may  be  recovered  from  the 
underwriters  of  a  policy  of  assurance  on  the  passage-money  against  all  costs,  chaiges, 
and  liabilities  to  which  the  owner  may  be  subjected  under  sects.  46  to  51,  of  the  act 
in  question.     Gibson  v.  Bradford^  xxx.  194. 

m.  OoQmon. 

1.  Admiralty  regulations — Obligation  to  keep  a  look-out.  The  admiralty  regulations 
issued  under  the  14  &  15  Vict  c.  79,  and  which  direct  all  sailing  vessels  to  carry  a 
light,  are  applicable  to  sailing  vessels  within  the  port  of  London,  although  the  corpo- 
ration of  London,  as  conservators  of  the  navigation  of  the  Thames,  have  made  in  that 
port  a  by-law,  which  directs  lights  to  be  carried  by  steamers,  but  does  not  provide  for 
the  case  of  sailing  vessels.  Vessels  are  as  much  bound  to  keep  a  look-out  as  they 
were  before  the  statute.  The  fact  that  a  vessel  was  without  a  light  when  injured  does 
^ot  of  itself  relieve  the  vessel  running  her  damn  from  liability.  Morrison  v.  The 
General  Steam  Navigation  Co,  xx.  455. 

2.  Duty  of  vessels  approaching  each  other.  Where  two  vessels  are  approaching 
each  other  in  such  a  manner  that  there  is  danger  of  a  collision,  each  vessel  must  port 
her  helm.     JHe  Panther,  xxiv.  585. 

8.  Neglect  of  regulations  respecting  ligfUs.  The  neglect  <^  a  vessel  to  observe  some 
of  the  admiralty  regulations  in  regard  to  carrying  lights,  will  not  prevent  a  recoveiy 
of  damages  for  a  collision,  if  such  neglect  did  not  contribute  to  the  injury.    lb, 

4.  lAen  on  ship  causing.  Damage  caused  by  collision  creates  a  lien  on  ^e  ship  in 
fault    Harmer  v.  BeU,  xxii.  62. 

5.  Change  of  ownership  as  affecting  liability.  In  a  case  of  collision,  a  subsequent 
change  of  ownership  does  not  affect  the  liability  of  the  ship.  The  Bold  Buccleugh, 
ii.  586. 

6.  Rule  of  navigation — Vessels  close  hauled.  The  general  rule  of  navigation,  where 
two  vessels  are  close  hauled  and  nearing  one  another  is,  that  the  one  on  the  port  tack 
should  give  way,  and  the  one  on  the  starboard  tack  keep  her  luff;  but  this  rule  will 
not  excuse  the  vessel  on  the  starboard  tack  not  taking  other  measures  to  ]||ivent  a 
eoUision  if  necessary.     The  Lady  Anne,  i.  670. 

7.  Pleading,  The  pleadings  should  state  the  cause  of  the  cdlision  as  accurate^ 
And  distinctly  as  possible,  leaving  nothing  to  inference.    lb. 

8.  Rapid  sailing — Loch-out.  There  is  no  fixed  rule  as  to  the  rate  of  sailings  which 
depends  upon  the  locality  and  other  circumstances;  bat  where  a  ship  is  sailiDg  aft  a 
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rapid  rate,  her  master  and  crew  are  bound  to  exercise  greater  caution.  Heldj  that 
where  a  steamship  was  going  at  the  rate  of  twelve  and  a  half  knots  an  hour,  in  a 
dense  fog,  and  seven  hundred  miles  from  land,  and  the  evidence  showed  that  she  had 
only  the  ordinarjr  look-out,  and  only  one  man  at  the  wheel ;  that  proper  arrangements 
were  not  made  as  to  the. engines,  or  for  reporting  orders  to  the  engineers ;  and  that 
an  erroneous  order  was  given  to  the  man  at  the  wheel ;  her  owners  could  not  avail 
themselves  of  the  plea  of  inevitable  accident  in  a  cause  of  damage.  The  Europa, 
iL  557. 

9.  ^^At  the  mastheadf'  meaning  of.  An  admiralty  regulation  says:  "All  sailing 
vessels  at  anchor,  at  roadsteads  or  fiurways,  shall  exhibit  between  sunset  and  sunrise 
a  constant  bright  light  at  the  masthead ;  ^  and  the  act  says,  in  case  of  collision  from 
neglect  of  these  regulations,  the  party  in  fiiult  shall  not  recover  damages.  A  sailing 
vessel  was  lying,  after  sunset,  with  a  light  in  the  larboard  mizzen  rigging,  but  none  at 
the  masthead.  A  steamer  came  into  collision  with  her.  In  a  cause  of  damage,  the 
Trinity  Masters,  under  a  direction  of  the  judge,  were  of  opinion  that  the  light  hoisted 
where  it  was,  would  be  more  visible  to  the  steamer  than  if  at  the  masthead ;  and  the  judge 
gave  decree  against  her.  Heldj  reversing  the  decree  of  the  court  of  admiralty,  that 
"  at  the  masthead  '*  meant  "  at  the  very  top  "  of  whichever  was  the  standing  mast ; 
that  the  statute  was  imperative ;  that  the  regulation  must  be  literally  complied  with  at 
the  peril  of  the  party ;  and,  as  it  appeared  that  the  collision  arose  out  of  the  non- 
observance  of  such  regulation,  the  sailing  vessel  could  not  recover.  Valentine  y. 
Cleugh,  xxix.  49.  ^ 

10.  PUot — Interference  of  master  and  crew,  A  ship  under  sail,  and  in  charge  of  a 
licensed  pilot,  in  running  through  the  Downs  on  a  dark  night,  came  into  collision  with 
a  ship  at  anchor.  Held^  first,  it  is  the  duty  of  the  pilot  and  not  that  of  the  master,  to 
determine  where,  and  whether  or  not,  the  ship  shall  be  brought  up.  Secondly,  inter- 
ference, as  distinguished  from  suggestion,  is  the  doing  that  which  the  pDot  alone  ought 
to  have  done.  Thirdly,  a  hail  from  any  of  the  crew  on  the  look-out  to  alter  the  helm, 
if  such  advice  be  adopted  by  the  pilot  as  a  proper  measure,  will  exonerate  the  owners ; 
otherwise  if  the  advice  bo  adopted  by  the  pilot  unthinkingly.     The  Lochliboy  i.  651. 

11.  Both  vessels  in  fault — Pilot — Costs,  In  a  collision,  where  the  court,  assisted  by 
Trinity  Masters,  decided  that  both  vessels  were  to  blame,  but  that  with  respect  to  one 
of  them  the  blame  was  to  be  attributed  to  the  pilot,  who  had  been  taken  on  board 
under  a  local  (Liverpool)  Pilot  Act  Held,  that  such  vessel  was  not  to  contribute  to 
the  loss ;  and  with  respect  to  costs,  that  each  party  must  pay  his  own  costs.  The 
Montreal,  xxiv.  580. 

12.  Lights  exhibited  hy  neither  vessel.  In  a  cause  of  collision,  the  fact  that  neither 
vessel  exhibited  a  light  was  unnoticed  in  the  pleadings  and  the  alignment ;  but  it  was 
held,  that  as  lights  ought  to  have  been  exhibited,  neither  vessel  could  recover.  The 
Aliwal,  XXV.  602. 

13.  Violation  of  statute  regulations,  A  steamer  in  coming  down  the  River  Mersey, 
kept  too  near  the  larboard  shore,  instead  of  keeping  towards  the  starboard  shore, 
contrary  to  the  stat  9  &  10  Vict  c.  100,  s.  9,  and  14  &  15  Vict  c  79,  s.  27.  Held^ 
that,  under  the  facts  of  the  case,  damage  should  be  pronounced  for.  The  Nimrod,  ix. 
560. 

14.  Admiralty  regulations — Lights — Question  for  Jury,  The  admiralty  regulations 
require  vessels  to  exhibit  certain  lights  at  night,  and  prescribe  rules  for  two  vessels 
meeting  where  there  is  risk  of  a  collimon.  In  an  action  for  damages  by  collision, 
where  the  plaintiflTs  vessel  is  proved  to  have  shown  the  proper  lights,  the  master  of  the 
other  vessel  is  not  to  judge  whether  or  not  there  was  risk  of  a  collision,  but  it  is  for 
the  jury  to  decide  whether  there  was  such  a  probability,  and  whether  the  other  vessel 
followed  the  prescribed  rules.  7^6  General  Steam  Navigation  Co,  v.  Mann,  ilxvL 
889. 

16.  lAabdity  of  freight  for  damages.    The  whole  fre%ht  due,  or  to  grow  due,  during 
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the  voyage  which  may  be  in  prosecution  or  contracted  for  at  the  happening  of  Iosb  hf 
collision,  is  liable  to  answer  for  such  loss.     7%e  Benares^  L  637. 

16.  Second  action  for  same  cause.  An  American  ship  was  arrested,  and  bailed  in 
a  cause  of  collision  promoted  by  the  owners  of  the  ship  and  cai^  damaged,  and  the 
damage  pronounced  for.  Subsequently,  it  was  ascertuned  that  the  damage  to  the 
cargo  was  to  a  greater  extent,  and  they  arrested  the  ship  in  a  fresh  action.  Held^ 
that  the  action  could  not  be  maintained,  the  parties  and  cause  of  action  being  the 
same.     The  Kalamazoo^  ix.  557. 

IV.   Charter-party,  BiU  of  Lading^  Freight,  Demurrage. 

1.  Construction  of  charter-part^ — Accident  to  colliery.  By  a  charter-party  the 
master  of  a  vessel  agreed  to  proceed  to  a  certain  colliery,  and  load  a  cargo.  Both 
parties  knew  that  an  accident  had  happened  preventing  the  colliery  being  woriced ; 
but  the  agents  told  both  parties  they  should  resume  work  in  a  few  days.  The  ship 
was  loaded  in  her  turn,  but  not  till  several  days  later  than  was  expected.  Held,  thi^ 
if  the  colliery  got  to  work  in  a  reasonable  time,  and  the  ship  was  loaded  in  a  reason- 
able time  after,  the  freighters  were  not  liable  to  compensate  the  master  for  the  delay. 
Harris  v.  Dreesman,  xxv.  526. 

2.  Performance.  An  agreement  to  "sail  and  proceed  from  Amsterdam  with  all 
convenient  speed  to  L.,  to  leave  Amsterdam  not  later  than  all  March,"  is  fulfilled  by 
a  vessel  which  quits  the  docks  at  Amsterdam  on  the  SOth  of  March,  partly  ballasted, 
reaches  the  Sitrance  of  the  North  Holland  Canal  that  evening,  arrives  at  Aikmaar 
on  the  3l8t;  stays  there  on  the  1st  and  2d  April,  completing  her  ballast;  sails  on  the 
■3d,  and  arrives  at  L.  on  the  17th.     Van  Baggen  v.  Baines,  xxv.  530. 

3.  StipukUion  as  to  commission.  A  charter-party  stipulated  that  the  ship  was  to  be 
consigned  to  £.  "  on  the  usual  terms,"  one  of  which  was,  that  £.  might  procure  the 
homeward  freight,  at  a  commission  of  5/.  per  cent  The  owners,  however,  made  an 
agreement  with  a  third  party  for  the  homeward  freight  The  charterers  who  had 
previously  agreed  with  £.  for  a  share  in  the  conmtiission,  thereupon  sued  the  owners 
for  a  breach  of  their  agreement,  but  were  unable  to  prove  at  the  trial  in  what  pro- 
portion the  commission  was  to  be  divided  between  themselves  and  £.  Held,  that  the 
stipulation  as  to  commission  having  been  inserted  for  the  benefit  of  £.,  the  plaintiffs, 
notwithstanding  their  inability  to  prove  their  interest  in  the  commission,  were  entitled 
to  recover  as  trustees  of  £.    Robertson  v.  Wait,  xx.  434. 

4.  A  charter-party  stipulated,  that  the  ship  should  sail  to  P.,  take  a  cargo  there, 
proceed  therewith  to  V.,  thence  to  any  port  or  ports  between  V.  and  G.,  and  to  G., 
there  discharge  the  cargo  taken  at  P.  and  the  ports  between  V.  and  G. ;  and  at  all  or 
any  of  the  above  ports  take  a  full  cargo  and  return  to  London — freight  being  paid 
at  5/.  per  ton — ^^  such  freight  being  in  full  for  the  voyage,  the  cargo  from  P.  being 
freight  free,  as  well  as  goods  shipped  at  V.,  if  any,  for  the  port  at  which  she  should 
load  her  homeward  cargo."  She  carried  goods  from  V.  to  X.,  a  port  between  V.  and 
G.,  but  took  no  homeward  cargo  at  X.  Seventy  running  days  were  allowed  for 
"  loading,  discharging,  and  reloading."  Held,  that  no  freight  could  be  recovered  firom 
y.  to  X.;  and  that  the  seventy  days  were  exclusive  of  the  discharging  of  the  home- 
ward cargo  at  London.    Sweeting  v.  Darthez,  xxv.  326. 

5.  Meaning  of  ^^ fined  sailing.**  By  a  charter-party,  the  freight  was  to  be  paid  **  on 
the  final  sailing  from  the  port  of  loading."  The  vessel  was  wrecked  afler  she  had  her 
clearances  on  board,  and  had  left  the  dock  gates,  and  reached  a  ship-canal  between 
high  and  low  water,  and  within  the  jurisdiction  of  the  port  Held,  not  to  be  a  final 
sidling,  within  the  charter-party.    Boelandts  v.  Harrison,  xxv.  470. 

6.  Principal  and  agent — Fraud — Title  to  goods.  A  chartered  a  ship  in  his  own 
name,  and  consigned  it  to  B  in  Cuba,  under  an  agreement  that  B  should  ship  goods 
and  consign  them  to  A,  and  that  A  should  accept  B's  bills  for  their  value.    After  A 
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had  accepted  billB  on  the  faith  of  the  agreement,  B  sold  the  cargo  to  C,  who  had 
notice  of  the  terms  of  the  charter-party,  and  it  was  consigned  to  another  person. 
Ileld^  assuming  that  the  fact  of  A's  appearing  principal  on  the  charter-party  made  it 
incumbent  on  C  to  ascertain  the  relations  between  A  and  B,  yet  that,  as  B  was  actu- 
ally the  principal,  and  not  the  agent  of  A,  C  could  safely  deal  with  him  for  the  cargo, 
and  that  the  circumstance  that  B  had  committed  a  fraud  on  A  did  not  prevent  C  from 
obtaining  a  good  title  to  the  goods.    Zulueta  v.  Tyrit^  xxL  582. 

7.  Breach^  what  i$.  The  defendants  agreed  by  a  charter-party  that  the  ship  should 
proceed  to  G^  or  as  near  thereto  as  she  could  safely  get,  and  there  load  a  cargo,  the 
act  of  God,  &c.,  and  every  other  dangers  and  accidents  of  the  seas,  rivers,  and  navi- 
gation during  the  voyage  excepted.  The  ship  arrived  on  the  5th  of  November  off  the 
mouth  of  the  Danube,  and  waited  there  a  month,  during  which  there  was  not  enough 
water*for  her  to  pass  the  bar.  She  was  then  driven  by  stress  of  weather  to  the 
nearest  safe  port,  where  she  afterwards  took  in  a  cargo  and  sailed  for  England.  On 
and  afler  the  7th  of  January  there  was  sufficient  water  in  the  port  for  the  ship  to 
have  crossed  and  to  have  gone  up  to  G.,  and  there  shipped  a  caiga  Held,  that,  under 
these  circumstances,  there  was  a  breach  of  the  charter-party,  and  that  the  defendants 
were  not  justified  in  putting  an  end  to  the  contract  by  any  of  the  excepted  causes. 
Schilizzi  v,  Derry,  xxx.  812, 

8.  InahilUy  to  perform  voyage.  The  owner  of  a  vessel  covenanted,  by  chartei^party, 
that  she  should  carr}'  six  successive  freights  of  coal ;  the  last  voyage  should  be  made 
not  later  than  the  last  day  of  February,  1853,  *'  the  act  of  God,  the  queen's  enemies, 
and  all  and  every  other  dangers  and  accidents  of  the  seas,  rivers,  and  navigation  of 
whatever  nature  or  kind  during  the  said  voyage  always  excepted."  Three  voyages 
were  duly  perfonned,  and  to  an  action  brought  for  the  non-performance  of  the  other 
three,  the  defendant  averred  damages  received  from  dangers  of  the  seas  unfitting  the 
vessel  for  the  fourth  voyage,  that  repairs  were  made  as  soon  as  practicable,  but  that 
the  vessel  could  not  be  got  in  readiness  for  sea  by  the  day  aforesaid.  Held,  to  be  no 
defence,  inasmuch  as  the  inability  to  perform  the  voyages  within  the  time  specified 
did  not  discharge  the  contract,  or  afford  any  excuse  for  not  commencing  the  fourth 
voyage.     Pope  v.  Bavidge,  xxviii.  569. 

9.  Custom — Evidence,  Under  a  charter-party  to  load  **  a  full  and  complete  cargo  of 
sugar,  molasses,  ^  other  produce,"  the  vessel  took  as  much  sugar  and  molasses  packed 
in  hogsheads  and  puncheons  as  could  be  so  carried,  leaving  spaces  which  would  have 
contained  small  packages.  In  an  action  for  not  loading  the  agreed  cargo,  it  appeared 
that,  by  the  custom  of  the  port  of  lading,  such  a  cargo  was  a  full  and  complete  cargo 
of  sugar  and  molasses.  Held,  on  appeal,  that  the  custom  appHed  was  a  reasonable 
one,  not  inconsistent  with,  but  only  explanatory  of,  the  contract ;  and  was  therefore 
adnussible  to  prove  compliance  with  the  charter-party.  Cuthbert  v.  Ctmmmgj  xxx. 
604. 

10.  Dissolution  of  charter-party  by  war.  To  »  declaration  for  not  taking  a  cargo  on 
board  the  plaintiff's  ship  at  a  Russian  port,  according  to  charter-party,  it  is  a  good 
plea  to  aver  that  plaintiff  and  defendant,  both  British  subjects,  had  notice  of  war 
between  England  and  Russia  before  the  breach  of  the  charter-party ;  that  the  ship 
was  a  British  registered  ship ;  that  no  license  from  the  queen  could  be  obtained  for 
loading  any  cargo  there ;  that  defendant  could  not,  without  trading  with  the  enemy, 
have  loaded  the  said  ship  as  agreed ;  nor  could  the  plaintiff,  without  trading  with  the 
enemy,  have  received  such  cargo  on  board.    Reid  v.  Hoskins,  xxx.  406. 

11.  Declaration  on  a  charter-party  to  Odessa,  there  to  load  from  defendant's  factor, 
and  return  to  England.  Breach,  defendant's  default  in  loading,  and  his  detaining 
the  ship  on  demurrage  at  O.,  and  not  paying  for  it  Pleas,  first,  that  before  defend- 
ant, a  British  subject,  had  procured  any  cargo,  aad  before  ship  arrived  at  O.,  this 
became  a  hostile  port  by  declaration  of  war  with  Russia ;  so  defendant  could  not  fulfil 
bb  agreement  without  trading  with  the  enemy;  of  which  plaintiff  had  notice  before 
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the  lay-days  expired,  whereby  the  charter-party  was  rescinded.  Second,  denying  the 
detention.  Replication ;  two  orders  of  council,  at  the  beginning  of  the  war,  thxit 
enemies'  property,  not  contraband  of  war,  in  neutral  vessels,  should  be  free  finom 
seizure ;  and  allowing  Russian  merchantmen  time  to  load  within  this  kingdom  and 
sail  on  their  voyages ;  further,  another  order,  later,  but  while  time  still  remained  to 
load  in  the  lay-days,  that  neutral  vessels  might  import  or  export  goods  not  contraband, 
to  whomever  belonging ;  and  that  subjects  and  neutrals  might  trade  with  all  places 
not  blockaded,  except  that  no  British  vessel  should  enter  an  enemy's  port  Averment 
of  neutrality  of  vessel  and  plaintiff;  that  O.  was  not  blockaded  nor  the  cargo  contra- 
band, so  that  it  might  and  ought  to  have  been  loaded.  Held,  on  demurrer,  that  thd 
replication  was  no  answer  to  the  first  plea,  the  first  two  orders  being  inapplicable,  and 
the  third  too  late  to  prevent  the  dissolution  of  the  contract,  or  revive  it  But  held, 
that  the  plea  was  no  answer  to  the  action,  for  the  cargo  might  perhaps  have  been 
loaded  legally ;  or  if  not,  it  was  because  defendant's  agent  chose  not  to  purchase 
until  the  ship  arrived,  and  could  not  set  up  this  omission  as  an  excuse.  EsposUo  y. 
Bawden,  xxx.  336. 

12.  Captain  to  sign  hills  of  lading.  G.  and  the  plaintiff*,  the  master  of  a  Teasel, 
agreed  by  charter-party  that  the  vessel  should  load  flour,  the  ^'  captain  to  sign  bills  of 
lading  at  more  or  less  freight  without  prejudice  to  this  agreement,"  and,  being  loaded, 
proceed  to  L.,  the  freight  to  be  '*a  lump  sum  of  100/."  G.  put  some  flour  on  board, 
and  P.,  for  himself  and  the  defendant,  500  bags  more.  For  the  latter,  the  phuntiflr 
signed  a  bill  of  lading,  running  *'  which  I  shall  deliver  in  your  name  to  Z.  (defendant) 
paying  me  freight  according  to  contract  with  G."  P.  inclosed  this  bill  of  lading  to  the 
defendant  in  a  letter,  saying  "  I  have  given  an  order  in  favor  of  G.,  that  on  delivery 

you  will  pay  them  as  freight ^,"  (naming  a  larger  sum  than  would  be  due  on  the 

500  bags  in  proportion  to  the  whole  cargo  at  100/.)  The  defendant  purchased  P.'s 
interest,  and  received  the  500  bags  under  the  bill  of  lading.  G.  paid  the  plaintiff  the 
100/.,  and  demanded  freight  for  the  500  bags  from  the  defendant,  who  did  not  pay  it 
Held,  that  there  was  no  evidence  for  a  jury  of  any  contract  by  the  defendants  to  pay 
freight  on  the.  500  bags  to  the  plaintiff.    ZwUchenhart  v.  Henderson,  xxv.  560. 

13.  Goods  put  on  hoard  after  bill  of  lading  is  signed.  If  a  bill  of  lading  is  signed 
before  the  goods  are  shipped,  and  afterwards,  before  the  vessel  sails  on  the  voyage, 
described  in  the  bill,  goods  are  put  on  board  as  and  for  the  goods  named  in  the  bill  of 
lading,  such  bill  will  operate  on  such  goods  by  way  of  estoppel,  as  against  the  shipper 
and  master.  And  where  the  master  of  a  vessel  upon  receiving  property  on  boam), 
signs  and  delivers  to  the  owner  a  regular  bill  of  lading,  he  cannot  aflerwards  prejudice 
such  owner  by  executing  another  bill  of  lading,  acknowledging  the  property  to  have 
beien  shipped  by  another  party.    Huhbersty  v.  Ward,  xviii.  551. 

14.  Right  to  freight  in  respect  of  deck — Charter-party,  By  a  charter-party,  it  was 
agreed  that  (the  cabin  and  state-rooms  and  sufficient  room  for  cables,  ship's  stores,  &&, 
throughout  the  charter-party  being  excepted)  the  vessel  should  take  on  board  from 
the  charterers  (who  were  to  have  the  full  reach  of  the  vessel's  hold,  from  bulkhead  to 
bulkhead,  including  the  half  deck,)  a  full  and  complete  cargo,  and  should  proceed  to 
Halifax,  and  there  deliver  the  said  cargo.  In  consideration  whereof,  the  charterers 
should  pay  for  the  use  and  hire  of  the  said  vessel,  420/.  That  such  goods  only  as  the 
charterers  might  direct  should  be  received  on  board  the  said  vessel ;  and  that  no  goods 
were  to  be  received  in  the  cabin,  or  any  part  of  the  vessel,  without  the  consent  of  the 
charterers.  Held,  that  the  deck  was  excluded  from  being  let  to  the  charterers,  and 
therefore  the  freight  in  respect  of  the  deck  was  due  to  the  owners.  NeiU  v.  Ridley, 
xzviii.  436. 

15.  ^* Highest  freight."  The  plaintiff  decUred,  that  by  a  charter-party  he  was  to  sail 
from  S.  to  Southampton,  and  lliat  the  defendant  thereby  engaged  to  pay  '*  that  freight 
which  the  captain  could  prove  to  have  been  the  highest  paid  on  the  same  passage  when 
the  ship  passed  Elsmore,  bnt  not  below  90s.  per,"  &c.    Held,  that  this  did  not  extend 
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to  freights  payable  on  a  passage  on  the  same  district  of  water,  which  might  include 
London  as  well  as  Southampton ;  and  that  therefore  proof  by  the  captain  that  higher 
freights  than  90s.  had  been  then  earned  by  vessels  from  S.  to  London,  and  that  the 
freights  to  Southampton  were  at  that  time  h|gher  than  the  London  freights,  did  not 
prove  that  a  higher  rate  than  SOx.  had  been  earned  on  the  same  passage  by  water,  as 
contemplated  in  the  charter-party.  Jervisf  C.  J.,  dubitante.  Held,  also,  that  the 
expression  "highest  paid,"  meant  "highest  payable,"  or  "contracted  to  be  paid." 
The  words  in  the  charter-party  were,  "  freight  which  the  captain  could  prove  by  evi- 
dence." Semble,  that  there  was  no  variance  between  this  and  the  allegation  in  the 
declaration,  "  freight  which  the  captain  could  prove."     Gether  v.  Capper,  xxix.  242. 

16.  Demand  for  redeliver i/  of  goods  already  shipped.  After  goods  have  been  taken 
on  board  a  general  ship  to  be  conveyed  on  freight,  and  bills  of  lading  ^gned  by  the 
captain,  the  owner  of  the  goods  cannot,  before  the  sailing  of  the  ship,  insist  upon  the 
goods  being  redelivered  to  him  without  paying  the  freight  that  might  be  earned,  and 
indemnifying  the  master  against  the  consequences  of  the  bills  of  lading  signed  by  him. 
And  if  he  do  so,  and  the  master  refuses  to  deliver  them  up,  and  carries  them  to  the 
port  of  destination,  an  action  for  the  freight  money  can  be  maintuned.  Tindall  v. 
Taylor,  xxviii.  210. 

1 7.  Primage — Pleading.  Declaration  that  certain  goods  had  been  received  on 
board  a  vessel  of  the  plaintiffs  for  conveyance  from  London  to  Port  Phillip,  upon  the 
terms  that,  two  months  after  the  sailing  of  the  vessel,  freight  and  primage  should  bo 
paid  in  advance.  Averment  that  two  months  had  elapsed  since  the  sailing  of  the 
vessel  and  demand  of  the  freight  and  primage,  and  that  the  defendant  had  not  paid 
the  amount  Plea,  that  afler  the  receipt  on  board  of  the  said  goods,  and  afler  a 
reasonable  time  for  the  vessel  to  have  sailed,  and  a  reasonable  time  before  she  sailed, 
the  defendant  demanded  a  return  of  the  goods,  and  gave  the  plaintiffs  notice  that  ho 
did  not  wish  the  same  to  be  carried,  and  required  a  redelivery  and  return  to  him,  but 
the  plaintiffs  wholly  omitted  so  to  do,  and  afterwards  sailed  with  the  said  goods  against 
the  will  of  the  defendant  Replication,  that  before  the  defendant's  demand  and  the 
sailing,  the  captain,  at  the  defendant's  request,  ngned  five  parts  of  the  bill  of  lading 
for  delivery  of  the  said  goods  to  D.  and  Ca,  at  Port  Phillip,  or  their  assigns,  one  of 
which  parts  was  transmitted  to  the  said  D.  and  Ca  by  tlie  defendant ;  that  the  defend- 
ant had  not  at  any  time  paid  or  offered  to  pay  the  freight  in  the  declaration  mentioned, 
nor  returned  or  offered  to  return  the  said  part  of  the  bill  of  lading,  nor  offered  to 
indemnify  the  plaintiffs  against  any  claim  or  right  which  D.  and  Co.,  or  an  assignee 
of  the  bill  of  lading,  might  have.  Rejoinder,  that  D.  and  Co.  were  the  agents  of  the 
defendant,  and  the  said  bill  of  lading  was  sent  to  them  by  the  defendant  to  be  held, 
and  was  held,  by  them  as  such  agents  of  the  defendant,  and  not  otherwise,  and  that 
the  defendant  had  always  been  and  continued  the  legal  owner  of  the  goods,  and  that 
of  this,  plaintiffs  had  notice.  Held,  upon  demurrer,  that  the  plea  was  no  answer  to 
the  action ;  that,  consistently  with  the  allegation  in  the  plea,  a  reasonable  time  for  the 
vessel  to  have  sailed  might  have  elapsed  before  the  demand  for  a  redelivery  was  made, 
as  alleged,  without  any  wilful  or  unjustifiable  delay  on  the  part  of  the  master,  and 
therefore  that  the  plea  was  not  helped  by  that  allegation.  But,  secondly,  suppodng 
any  doubt  to  have  existed  as  to  the  legal  effect  of  that  allegation,  it  was  removed  by 
the  replication,  which  showed  that  the  action  was  maintainable.  And  thirdly,  that 
the  rejoinder  was  no  answer  to  the  replication.    lb. 

18.  Evidence — Custom.  The  plaintiffs,  merchants  at  Smyrna,  chartered  a  vessel  to 
proceed  to  Salonica,  and  there  having  loaded  a  cargo  of  Indian  com  to  proceed  to  a 
safe  port  in  the  United  Elingdom.  The  plaintiffs  accordingly  shipped  at  Salonica, 
1,180  quarters  of  Indian  com ;  and  on  the  22d  of  February,  184%  the  master  signed 
a  bill  of  lading,  making  the  corn  deliverable  "  to  order  of  the  plaintiffs  or  to  their 
assigns,  he  or  they  pajdng  freight  as  per  charter-party."  The  plaintiffs  indorsed  the 
bill  of  lading,  and  sent  it,  together  with  the  charter-party,  to  B,  their  London  agent, 
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inth  orders  to  sell  the  cargo  on  their  account ;  and  they  also,  through  B,  insured  the 
oai^  '*  at  and  from  Salonica  to  the  port  of  discharge  in  the  United  Kingdom,''  &&, 
'<  com  warranted  free  from  avej^e  unless  general,  or  the  ship  be  stranded."  On  the 
first  of  May,  1848,  B  employed  the  defendants,  corn-factors  in  London,  to  sell  the 
cargo,  and  sent  them  the  bill  of  lading  indorsed,  the  charter-party  and  policy  of 
insurance ;  and  they  advanced  600/.  on  the  cargo.  The  custom  of  corn-factors  is  to 
sell  under  a  del  credere  commission,  and  when  so  selling  not  to  mention  the  purchaser^ 
On  the  16th  of  May,  1848,  the  defendants  sold  the  cargo  to  C  and  sent  him  a  bought 
note,  which  stated  that  he  had  bought  of  them  *'  1,180  quarters  of  Salonica  Indian 
com,  of  fjur  average  quality  when  shipped,  at  27s.  per  quarter,  free  on  board,  and 
inckiding  freight  and  insurance,  to  a  safe  port  in  the  United  Kingdom,  payment  at 
two  months  from  this  date,  upon  handing  over  shipping  documents.**  On  the  same 
day  the  defendants  wrote  to  B,  advising  him  of  the  sale,  but  without  making  any 
mention  of  the  purchaser  or  of  commission.  The  vessel  sailed  from  Salonica  on  the- 
28d  of  February,  and  having  met  with  tempestuous  weather,  the  cargo  became  9 
heated  and  fermented  that  the  vessel  was  obliged  to  put  into  Tunis  Bay,  where  the 
cargo,  having  been  surveyed,  was  found  to  be  unfit  .to  be  carried  further,  and  on  the 
24th  of  April  it  was  sold.  On  the  2dd  of  May,  C  gave  the  defendants  notice  that  he 
repudiated  the  contract,  on  the  ground  that  the  cargo  did  not  exist  at  the  time  of  the 
sale  to  him.  In  March,  1849,  C  became  a  bankmpt  The  piaintifis  brought  the 
present  action  against  the  defendants  to' recover  the  price  of  the  cargo,  and  declared 
specially  on  a  del  credere  guaranty.  Held^  first,  that  evidence  was  not  admissible  of 
usage  to  explain  the  meaning  of  the  contract  Secondly,  that  the  meaning  of  the 
contract  was,  that  the  purchaser  bought  the  cargo  if  it  existed  at  the  date  of  the 
contract ;  but  that  if  it  had  been  damaged  or  lost,  he  bought  the  benefit  of  the 
insurance ;  and,  therefore,  he  was  bound  to  pay  the  stipulated  price  in  a  reasonable 
time  afler  the  bill  of  lading  and  other  shipping  documents  were  handed  over  to  him. 
Pollock,  C.  B.,  dissendente.     Couturier  v.  Hastie,  xvi.  562. 

19.  Action  hy  shipowner  against  indorsee  of  bill  of  lading — Custom.  In  an  actioii 
for  freight  by  a  shipowner  against  the  indorsee  of  the  bill  of  lading,  to  whom  goods 
had  been  delivered  at  Liverpool,  and  who  had  accepted  them,  the  bill  of  lading  making 
them  deliverable,  "  he  paying  freight  for  them  five  eighths  of  a  penny  sterling  per 
pound,  with  5/.  per  cent  and  average  accustomed,"  it  was  keld,  that  evidence  was  ad- 
missible that  by  the  custom  of  Liverpool  the  plainti£f  was  entitled  to  a  deduction  of  three 
months'  discount  from  the  freight ;  though  such  custom  applied  only  to  goods  coming 
from  certain  ports  in  the  southern  states  of  America.    Brown  v.  Byrne,  xxvi.  247. 

20.  Action  for  freight — Payment  in  admiralty  court — Pleading,  To  an  action 
fyr  freight,  it  is  a  good  plea  to  the  further  maintenance  of  the  action,  that  before  the 
freight  was  earned,  the  master  of  the  ship  raised  money  for  the  use  of  the  ship  upon 
bottomry  bond,  pledging  the  ship  and  freight ;  and  that  upon  the  non-payment  of  the 
sum  borrowed,  and  after  the  commencement  of  the  action,  proceedings  were  taken  in 
the  admiralty  court ;  and  that  in  obedience  to  a  monition  from  that  court,  the  de- 
fendant paid  into  the  court  of  admiralty  the  amount  of  the  freight,  although  the 
amount  secured  by  the  bottomry  bond  is  less  than  the  freight  The  declaration 
alleged  that "  the  defendants  were  indebted  to  the  plaintiff  for  freight,"  fot  the  con- 
Teyance  of  goods,  &c.  Held,  bad  in  substance,  it  not  appearing  that  the  debt  was  a 
money  debt,  or  that  it  was.  payable  before  the  commencement  of  the  action,  but  an 
amendment  was  allowed.    Place  v.  Potts,  xx.  505. 

21.  Excess  of  authority  by  agent — Ratification  by  principaL  The  defendant  char- 
tered a  ship  to  bring  from  Bombay,  at  3L  6s.  per  ton,  a  cargo,  not  being  his  own,  but 
for  the  purpose  of  ttaking  a  profit  on  an  increased  rate  of  freight  The  defendant^a 
agents  filled  the  carrying  part  of  the  vessel  and  then  the  cabin  with  their  own  goodsy 
which  were  consigned  to  the  defendant,  as  their  hctor,  for  sale.  The  defendant  re* 
fiifled  to  pay  the  pUiintiff  more  than  SL  ds,  per  ton  fixr  the  freight  of  the  oabin  goodf, 
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but  had  charged  hU  agents  with  the  payment  of  71,  per  ton,  and  had  allowed  them 
commission  at  that  rate.  The  goods  having  been  stopped  for  the  non-payment  of  a 
bill  of  exchange,  ^ven  in  respect  of  them,  the  defendant,  after  the  conunencement 
of  the  action,  the  bill  having  been  paid,  obtained  possession  of  the  goods.  Heldj  first, 
that  although  the  defendant's  agents  at  Bombay  had  no  authority  to  put  the  goods 
into  the  cabin,  yet  if  they  did  so,  and  the  defendant  on  the  ship's  arrival  took  to  them 
and  received  the  freight,  he  was  bound  to  pay  the  plaintiff  the  current  freight,  and 
was  not  confined  to  the  charter  freight  of  3/.  5$,  per  ton.  And,  secondly,  that  the 
ac^on  was  not  brought  too  soon,  for  that  the  taking  to  the  cabin  cargo  for  the  pur- 
pose of  obtaining  the  freight  rendered  the  defendant  liable  irrespectively  of  the  pos- 
session obtained  afler  action  brought    Michtson  v.  Nicol,  xiv.  398. 

22.  Lien  for  freight.  By  a  charter-party,  it  was  stipulated  that  the  ship  should 
proceed  to  London,  and  there  deliver  her  cargo  on  being  paid  freight  a  lump  sum  of 
2,800/.  in  full  of  all  charges.  At  the  end  of  the  charter-party  was  the  following 
clause  :  **  The  capt^n  to  sign  bills  of  lading  at  any  rate  of  freight,  without  prejudice 
to  this  charter.  In  the  event  of  a  less  freight,  the  bills  of  lading  of  part  of  the  cargo 
to  be  filled  up  for  loss,  ifi  any."  Under  this  charter-party,  the  charterers  shipped 
goods  as  their  own,  for  which  the  captain  signed  bills  of  lading  at  a  certain  specific 
rate  of  freight  The  goods  so  shipped  were  consigned  for  sale  to  the  plaintiffs,  the 
correspondents  of  the  charterers  in  Ix>ndon,  who  were  under  a  general  engagement 
to  honor  bills  drawn  upon  them  by  the  charterers,  upon  the  faith  of  consignments  to 
be  made  to  meet  them,  and  who  were  largely  in  advance  at  the  time  of  the  shipment 
in  question.  Held,  that  the  owners  had  a  lien  upon  the  goods  for  the  entire  lump 
freight     Gledstanes  v.  AUen^  xxii.  382. 

23.  Shipment  of  com — Increase  of  bulk  by  heat,  A  vessel  was  chartered  to  carry 
a  cargo  of  corn  for  freight  payable  at  a  certain  rate  per  quarter.  2664  quarters  were 
shipped,  and  the  master  signed  bills  of  lading  in  the  usual  form,  which  contained  a 
memorandum  "  quantity  and  quality  unknown."  The  vessel  arrived  with  the  cargo, 
and  it  was  found  to  contain  2785<l  quarters.  In  the  voyage,  a  portion  of  the  com  had 
become  heated  and  damaged,  whereby  its  bulk  was  increased.  Held,  that  freight  was 
payable  on  the  quantity  of  com  shipped,  and  not  on  its  measurement  at  the  port  of 
discharge.  Per  Pollock,  C.  B.,  Alderson,  B.,  and  Piatt,  B.  Martin,  B.,  dissentiente. 
Gibson  v.  Sturge,  xxix.  460. 

24.  Action  for  freight — Jurisdiction  of  the  court  of  admiralty.  To  an  action  for 
freight,  the  defendants  pleaded  in  bar  of  the  further  maintenance  of  the  action,  the 
hypothecation  of  the  ship  and  freight  by  the  master,  a  suit  in  the  admiralty  court  by 
the  obligee  of  the  bottomry  bond,  a  monition  commanding  them  to  bring  the  freight 
into  that  court,  and  that  the  freight  had  been  paid  in  by  them  pursuant  to  the  moni- 
tion. Held,  that  the  plea  was  a  good  answer  to  the  action,  as  the  court  of  admiralty 
had  jurisdiction  to  decide  upon  all  claims  to  the  freight  so  paid  into  court,  made  by 
any  of  the  parties  to  the  suit  before  it    Place  v.  Potts,  xxvi.  565. 

25.  Demurrage — Question  of  fact.  It  is  a  question  of  fact  for  the  jury,  whether  the 
indorsee  of  a  bill  of  lading  is  liable  for  demurrage.     Wegener  v.  Smith,  xxviii.  356. 

26.  Where  a  charter-party  contained  a  provision  for  demurrage,  and  the  bill  of 
lading  stated  the  cargo  to  have  been  received  as  against  freight  and  **  other  conditions" 
as  per  charter-party,  and  the  assignee  of  the  bill  of  lading  accepted  the  cai^o  and  paid 
the  freight,  but  repudiated  his  liability  to  pay  for  demurrage,  it  was  held,  in  an  action 
by  the  shipper  against  the  assignee,  for  the  demurrage,  that  the  judge  properly  lefl  it 
to  the  jury  to  say  whether  the  defendant  was  liable  for  the  demurrage.    lb. 

27.  Liability  of  indorser  of  bill  of  lading  for  acceptance.  By  the  charter-party,  the 
master  was  to  **  deliver  his  cargo  against  payment  of  freight "  and  "freight  to  be  paid 
on  delivery  of  carga"  The  bill  of  lading  made  cargo  deliverable  "  on  paying  freight 
as  per  charter-party,"  and  was  indorsed  to  defendants ;  they  received  part  of  the 
cargo;  the  master  then  demanded  payment  of  freight  thereon;  defendants  refusedi 
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and  the  delivery  was  stopped.  They  then  notified  him  they  should  not  pay  for  de- 
murrage thus  occasioned.  Held,  that  defendants  by  accepting  such  a  bill  of  lading 
agreed  to  accept  the  cargo  within  a  reasonable  time  and  to  pay  all  the  charterer  most 
have  paid ;  that  they  were  bound  to  pay  freight  as  the  cargo  was  delivered,  had  broken 
their  contract,  and  were  liable  in  damages  for  the  delay,  at  the  rate  stipulated  in  the 
charter-party.    MoUer  v.  Young,  xxx.  845. 

28.  The  freighter  of  goods  who  has  entered  into  a  contract  noted  on  the  bill  d 
lading  with  the  shipowner  to  pay  demurrage,  the  goods  being  deliverable  by  the  bill 
of  lading  to  him  or  his  assignees  on  paying  freight,  is  not  relieved  from  his  liaHlity  lo 
pay  demurrage,  although  the  bill  of  lading  has  been  assigned  before  the  arrival  of 
the  ship,  and  the  goods  are  parted  with  by  the  shipowner  to  the  assignee  without 
ntisfaction  of  the  shipowner's  lien.    Harrison  v.  Spaeth,  xxviii.  182. 

29.  Liability  of  consignee — Acceptance,  A  consignee  by  accepting  goods  under  ik 
bill  of  lading,  does  not  render  himself  liable  to  the  master  for  demurrage,  unless  it 
makes,  either  in  terms  or  by  reference  to  the  charter-parfy,  the  goods  deliverable  only 
on  payment  of  demurrage ;  in  which  case  he  does  render  himself  liable.  But  where 
the  words  were  "  they  paying  as  per  charter-party,**  the  word  "freight**  having  been 
struck  out,  it  was  held,  to  apply  to  payment  for  tiie  carriage  of  the  goods,  and  not  to 
render  the  consignee  liable  for  demurrage  at  port  of  shipment  Smith  v.  Sieveking, 
xxx.  382. 

V.  Towage. 

1.  Ordinary  towage.  Ordinary  towage  is  service  rendered  in  expediting  an  un- 
damaged ship  on  her  voyage.  In  ordinary  towage,  an  agreement  may  be  affected  by 
subsequent  events.     The  Kingaloch,  xxvi.  596. 

2.  Extraordinary  towage.  Extraordinary  towage  is  a  service  rendered  in  bringing 
a  disabled  ship  to  a  place  of  safety.  In  extraordinary  towage  the  agreement  is,  as  a 
general  rule,  binding.  The  state  of  the  ship  must  be  fully  disclosed,  in  order  that  the 
agreement  may  be  valid  ab  initio.    lb. 

VI.  Sale  and  Transfer  of  Vessel;  Mortgage  of  Ship  and  Freight;  Registration. 

1.  No  action  can  be  maintained  for  the  breach  of  an  executory  contract  for  the  sale 
of  a  ship,  unless  the  contract  be  by  an  instrument  in  writing  containing  a  recital  of 
the  certificate  of  registry.    Duncan  v.  Tindal,  2lx.  224. 

2.  Transfer  by  hill  of  sale — Indorsement  on — Registry.  If  a  party  transfers  to 
another  a  part  of  a  ship  by  bill  of  sale,  on  which  is  indorsed,  that  if  the  transferrer 
pay  the  transferree  a  certain  sum  of  money  and  interest,  then  the  sale  shall  be  void, 
and  the  bill  of  sale  be  registered  without  any  notice  being  taken  of  the  indorsement^ 
and  the  transferree  sells  to  a  third  party,  the  original  transferrer  has  still  a  right  to 
redeem,  with  costs,  so  &r  as  they  are  caused  by  the  denial  of  his  right  to  redeem. 
Whitfield  V.  Parfitt,  vi.  48. 

8.  Unregistered  contract  of  sale — Equity.  A  contract  for  the  sale  of  a  ship,  or  a 
portion  of  a  ship,  cannot  be  recognized  in  a  court  of  equity,  unless  it  has  been  reg- 
istered. Whether  upon  such  a  contract  an  action  for  damages  would  lie,  quotre^  per 
Lord  Cran worth,  L.  J.    Hughes  v.  Morris,  xii.  291. 

4.  The  provisions  of  the  Ship  Registry  Acts,  apply  equally  to  contracts  as  to  sales, 
and  the  whole  frame  of  these  acts  negatives  any  equity  resulting  out  of  the  doctrine 
of  notice.  An  unregistered  agreement,  therefore,  with  the  registered  owner  of  a  ship, 
which  the  owner  subsequently  transfers  for  value  to  another  person  who  has  notice  of 
the  agreement,  cannot  be  enforced  either  as  against  the  ship  or  its  proceeds.  McCdl- 
mont  V.  Rankin,  xix.  176. 

6.  Sale  by  part-owner  in  foreign  port  under  power  of  attorney — Mortgage,  Where 
B.,  part-owner  of  a  ship,  gave  the  master,  the  other  part-owner,  a  power  of  attorney 
to  sell  his  share,  and  ihe  master  sailed,  and,  in  a  foreign  port,  sold  the  whole,  B.,  in 
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the  mean  time,  having  mortgaged  his  share  of  the  ship  and  freight  to  one  who  had  no 
knowledge  of  the  power  of  attorney,  and  after  the  ship  had  sailed,  it  was  held,  that  the 
mortgagees  of  B.  had  the  preference  of  title  over  the  purchaser  from  the  master. 
CcUo  V.  Irving,  x.  17. 

6.  Mortgagee  of  ship  not  entitled  to  proceeds  of  cargo — Privity  of  contract*  The 
mortgagee  of  a  ship  who  takes  possession  of  her  at  the  end  of  a  voyage  is  not  entitled 
to  any  part  of  the  proceeds  of  her  caigo,  when  there  is  no  privity  of  contract  be- 
tween the  parties  as  to  the  cai^,  bnt  only  as  to  the  ship.  This  principle  is  analogous 
to  the  well-known  rule,  that  a  mortgagee  is  not  entitled  to  back  rents  against  a  mort- 
gagor in  possession.    Alexander  v.  Simms,  xxviL  288. 

7.  Liability  for  intereM,  after  condition  broken.  A  mortgage  of  a  vessel  having 
been  executed  to  secure  repayment  at  the  end  of  six  months  of  a  sum  of  money,  with 
interest  thereon  at  the  rate  of  10/.  per  cent,  with  a  power  of  sale  at  the  end  of  thai 
time,  and  the  interest  and  principal  not  having  been  paid  at  the  expiration  of  the  six 
months,  it  was  held,  that  the  defendant  was  liable  to  pay  interest  at  the  rate  c£  \0L 
per  cent  in  respect  of  the  time  that  elapsed  after  the  expiration  of  the  six  months. 
Morgan  v.  Jones,  xx.  454. 

8.  Mortgage  of  freight,  S.,  being  the  sole  registered  owner  of  the  ship  Ellen,  sent 
her  to  H.,  at  New  Orleans,  with  general  instructions  to  do  the  best  he  could  to  load 
her  on  freight,  or  shipping  cotton  on  joint  account  of  S.  and  H.  It  is  usual  when 
cotton  is  shipped  on  account  of  the  shipowner,  to  insert  in  the  bill  of  lading 
"  nominal  freight,"  or  the  terms  "  no  freight,  being  the  owner's  property,"  which  ena- 
bles the  shipper  to  sell  bills  drawn  against  the  shipment  on  better  terms,  or  to  obtain 
a  larger  advance  than  where  full  freight  is  chaxged.  Purchases  were  made  on  joint 
account  of  H.  and  S.,  and  bills  of  lading  drawn  in  the  above  form  on  several  occa- 
sions during  two  voyages  of  The  £lkn.  In  May,  1851,  cotton  was  purchased  by  H., 
on  joint  account  of  H.  and  S.,  and  shipped  on  board  The  Ellen,  for  which  two  bills  of 
lading  were  signed.  The  first  was  dated  the  7th  of  May,  and  was  for  381^)bale8  of 
cotton,  to  be  delivered  unto  order  or  assigns,  he  or  they  paying  freight  for  the  said 
cotton,  Is.  per  bale,  being  owner's  property,  and  when  draft  against  the  same  is  paid, 
say  2,590/.  9^.  Sd.,  with  primage  and  average  accustomed.  The  other  was  dated  the 
15th  of  May,  and  was  for  881  bales,  and  contained  a  similar  clause  as  to  the  amount 
of  freight,  but  not  stating  them  to  be  owner's  property.  These  bills  were  signed  by 
the  master,  and  the  draft  for  2,590/.  9s.  8c/.,  referred  to  in  the  first  bill  of  lading,  and 
drawn  for  the  invoice  price  of  the  cotton,  was  purchased  on  the  day  of  its  date  by 
the  plaintiff's  house  at  New  Orleans,  who  took,  at  the  same  time,  from  the  shippers, 
indorsed  in  blank,  the  first  bill  of  lading,  as  security  for  the  due  payment  of  the 
draft  A  bill  of  exchange  dated  the  15th  of  May,  1851,  for  3,169/.  19s.  Zd.,  was  in 
like  manner  drawn  for  the  price  of  the  cotton,  in  the  second  bill  of  lading,  which  bill 
of  exchange  was  also  purchased  by  the  plaintiffs ;  the  second  bill  of  lading  being  in 
like  manner  indorsed  to  them.  These  bills,  when  due,  were  dishonored  by  S.,  and 
were  taken  up  by  the  plaintiffs.  On  the  10th  of  May,  1851,  S.  being  indebted  to  the 
defendants,  assigned  The  Ellen,  by  way  of  mortgage,  with  all  her  freight  and  earnings, 
with  a  power  of  sale,  and  authority  to  receive  the  freight  Held,  that  the  nunlgagees 
were  only  entitled  to  demand  from  the  plaintiffs  the  freight  specified  in  the  respective 
bills  of  lading  for  there  was  authority  given  by  S.  to  H.  to  ship  the  goods  on  those 
terms,  and  the  mortgage  did  not  invalidate  an  arrangement  made  pnisuant  to  previous 
authority  from  the  mortgagors,  and  before  the  mortgage  could  be  known.  Brown  v. 
North,  xvL  486. 

Vn.  Bottomry  Bond. 

1.  Bond  on  ship^  freight,  and  cargo^-Ship  abcmdoned  as  total  loss.  Bond  on  ship, 
freight,  and  cargo ;  the  money  to  be  paid  within  twenty-one  days  of  the  ship's  arrival 
In  the  port  of  London,  and  not  to  be  demanded  or  recovered  in  case  the  ship  and 
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her  cargo  be  lost,  miscany,  or  be  cast  away  on  the  Toyage.  The  ship  never  reached 
the  port  of  London,  but  was  abandoned  as  for  a  total  loss  at  Algoa  Bay,  where  part 
of  the  cargo  was  sold,  and  the  proceeds  brought  to  £ngland,  and  part  put  into  another 
slup,  and  also  brought  to  England.  The  fact  that  the  ship  could  not  be  repaired  was 
not  proved.  Heldy  that  the  bond  must  be  pronounced  for,  and  enforced  against  the 
proceeds  of  the  cargo  and  the  cargo  transshipped.     The  Elephanta^  ix.  553. 

2.  Charter-party  executed  after  bond  on  »hip  and  freight.  The  master  of  a  ship 
having  given  a  bond  on  ship  and  freight  to  A,  subsequently  chartered  the  ship  to  B, 
who,  by  the  terms  of  the  charter-party,  was  to  advance  part  of  the  freight  to  defray 
necessary  expenses  already  incurred ;  the  charter-party  then  provided  for  pa}'ment 
of  the  balance  of  ^ight  to  A,  in  discharge  of  the  bond.  Held^  that  the  bondholder 
had  no  claim  upon  the  freight  advanced  as  against  the  consignee  of  the  cargo  and 
assignee  of  the  freight     The  Cynthia^  xx.  625. 

3.  Repairing  damaged  ship —  Want  of  notice  of  intention  to  take  bond — Advances  on 
personal  credit.  A  British  ship,  being  damaged,  was  repaired  at  Elsinore.  S.  &  Ca 
undertook  the  management  of  and  ordered  the  repairs,  and  corresponded  with  the 
owner  of  the  ship  and  part-owners  of  the  cargo,  but  gave  no  intimation  to  them  or 
the  master  of  their  intention  to  take  a  bottomry  bond  as  a  security,  for  many  weeks, 
and  only  just  before  the  ship  sailed ;  bond  pronounced  against,  with  costs,  on  the 
ground  that  the  repairs  were  ordered,  in  the  first  instance,  on  personal  credit,  and 
that  S.  &  Co.  should  have  given  the  master  and  owners  immediate  notice  of  their 
intention  to  take  a  bond,  and  that  advances  on  personal  credit  cannot  afterwards  be 
converted  into  a  bottomry  transaction.     The  Wave^  iv.  589. 

4.  Notice  to  consignees.  A  letter  from  the  British  consul  in  a  foreign  port,  written 
on  behalf  of  the  master  of  a  small  British  vessel  and  his  agent,  informing  the  conr 
signees  in  England  of  the  damage  sustained  byjihe  ship,  but  making  no  application 
for  money,  nor  referring  to  the  necessity  for  repairs,  is  sufficient  notice  for  the  purpose 
of  raising  money  on  bottomry.  The  defence  intended  to  bo  relied  on  as  against  a 
bottomry  bond,  should  be  stated  in  the  pleadings.     The  Bonaparte^  xx.  649. 

5.  Bond  given  by  consul — Mutiny.  A  British  ship,  whose  master  and  officers  had 
been  murdered  in  a  mutiny,  came  into  a  foreign  port,  where  the  British  consul  took 
possession  of  her,  appointed  a  master,  and  gave  a  bottomry  bond  on  the  ship.  Bond 
pronounced  for.     The  Cynthia,  xx.  623. 

6.  Bond  taken  by  agent.  There  are  cases  in  which  an  agent  may  take  a  bottomry 
bond.  A  ship,  damaged  on  leaving  New  York,  returned  to  that  port  M.,  who  had 
acted  as  agent  for  her  owner,  gave  the  owner  notice  of  the  accident,  and  of  his  inten- 
tion to  get  the  ship  ready  for  sea  again  as  soon  as  possible.  The  owner  communicated 
with  M.,  and  with  the  ship's  master,  but  provided  no  funds  for  the  expenses ;  there 
was  no  evidence  that  the  owner  or  master  had  credit  at  New  York.  When  the  ship 
was  ready  for  sea,  the  master,  not  being  able  to  pay  for  the  expenses,  advertised  for  a 
loan  on  bottomry ;  and  M/s  offer  being  the  lowest,  the  bond  was  given.  Held,  that 
the  bond  was  valid.     The  Oriental,  ii.  546. 

7.  Court  may  allow  bondholders  to  pay  claims.  In  a  cause  of  bottomry,  where  n« 
appearance  is  given  for  the  owners,  and  actions  for  wages,  &c.,  are  entered  agiunst 
the  ship,  the  court  may  allow  the  bondholders  to  pay  the  claims  which  were  the  subject 
of  those  actions,  on  giving  security  for  the  protection  of  the  owners'  interests.  The 
John  Fehrman,  xx.  648. 

Vlll.  MUceUaneous  Cases. 

1.  LiabUity  of  agent  employed  to  obtain  charter-party — Retention  affreight  for  private 
deht.  A  &  B  owned  a  ship.  A  transferred  his  share  to  C.  '* A  &  B  "  were  partners^ 
and  the  name  of  the  firm  was  retuned  after  A's  death.  The  firm,  as  ship's  hnsbandy 
employed  defendant. as  agent  to  obtain  a  charter-party.    The  agent  having  a  debt 
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due  him  from  the  firm,  received  the  freight  beforehand  under  the  charter.  He  knew 
nothing  of  the  transfer  to  C.  Heldj  in  an  action  hy  the  suryiving  executor  of  C,  and 
B,  that  the  defendant  was  liable  either  on  the  count  for  money  had  and  received' or 
for  neglect  of  duty,  he  having  no  right  to  retain  the  freight,  which  belongs  to  the 
owners  of  a  ship.     Walshe  v.  Provariy  xx.  570. 

2.  Death  of  master — Ship  rescued  from  captors — Master  in  the  navy.  A  British 
ship,  whose  master  had  died,  having  been  rescued  from  captors,  was  sent  home  under 
the  command  of  a  master  in  the  navy,  who  was  placed  in  chyge  by  the  naval  officer 
commanding  on  the  station.  On  her  voyage  she  met  with  bad  weather,  and  put  into 
a  port  at  Fayal,  where  she  was,  after  survey,  sold  at  public  auction  to  a  Portuguese 
merchant,  by  the  master.  Held,  first,  that  the  navy  master  in  command  had,  as  to 
the  sale,  the  ordinary  power  of  a  master  and  4^  more ;  second,  that  under  the  law  of 
England,  as  well  as  under  the  general  maritime  law,  the  master  has  no  power  to  sell  a 
vessel  except  in  case  of  necessity ;  third,  that  the  facts  proved  did  not  show  such 
necessity ;  fourth,  that  the  laws  of  Fayal,  supposing  them  to  be  as  alleged,  did  not 
justify  the  sale ;  fifUi,  that  the  case  must  be  decided  by  the  general  maritime  law ; 
and  that  a  British  court  of  admiralty  could  not  adopt  as  an  exception  to  this,  a  local 
law  rendering  valid  the  sale  of  a  British  ship  in  a  foreign  port  through  the  executive 
power  of  an  officer  of  the  customs,  without  the  judgment  of  a  court  of  justice ;  sixth, 
that  the  claimants  were  entitled  to  costs  because  it  is  now  laid  down  by  all  the  courts 
that  costs  arc  to  follow  the  result  in  every  case.     The  Eliza  Cornish,  xxvL  579. 

8.  Passenger  ship — Emigration  ofUer — Stai.  15  jr  16  Vict  c,  44.  An  emigration 
officer  appointed  under  the  15  &  16  Vict  c.  44,  is  justified,  under  sect  26,  in  refusing 
to  certify  that  the  requirements  of  the  ac^have  been  complied  with,  if  he,  acting 
bond  fide,  deems  that  the  quantity  of  cargo  on  board  of  a  passenger  ship  is  such  as  to 
endanger  the  safety  of  the  ship,  although  none  of  the  articles  expressly  prohibited 
are  on  board,  solely  because  the  ship  is  too  deep  in  the  water.  Sect.  16  does  not 
apply  to  such  a  case.     Steel  v.  Schomberg,  xxix.  97. 

See  Seamen  ;  Salvage. 

SIMONY, 

An  agreement  by  two  incumbents  to  exchange  their  livings  in  their  present  state, 
and  that  one  of  them  shall  not  call  on  the  other  to  pay  for  repairs,  is  not  necessarily 
fdmoniacal.  It  seems,  that  if  the  dilapidations  are  insignificant,  such  agreement  is 
not  simoniacal,  nor  an  agreement  mutually  to  forego  the  amount,  where  the  dilapida- 
tions are  nearly  equal.  And  further,  that  if  facts  are  pleaded  which  show  that  an 
agreement  must  necessarily  be  simoniacal,  it  need  not  be  alleged  that  the  agreement 
was  made  "corruptly,"  in  order  to  bring  it  within  the  31  Eliz.  c.  6.  Goldham  v. 
Edwards,  xxx.  485. 

SLANDER. 

See  Libel  and  Slander. 

SMUGGLING. 
See  (SmP8  and  Shipping)  The  AUomey-General  v.  Robson,  iv.  405. 

SPECIFIC  PERFORMANCE. 

1.  Jurisdiction — Small  matter  in  dispute.  The  court  will  not  speculate  as  to  what 
damages  a  jury  might  have  given  for  the  breach  of  an  agreement,  nor  on  the  damage 
caused  to  property  by  failure  of  a  sale ;  therefore  the  specific  performance  of  an 
agreement  to  purchase  land,  where  the  consideration  money  is  50^,  is  not  too  small  a 
matter  for  the  jurisdiction  of  the  court.    Bennett  v.  Smith,  x.  272. 

8.  When  court  wUl  not  enforce  performance — Discretion,  A  court  of  equity  will 
not  enforce  a  contract  when  the  party  seeking  to  enforce  it  has  made  an  independent 
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engagement  as  an  inducement  for  the  other  party  to  contract,  but  has  refused  to 
fiilfil  that  engagement  A  court  of  equity  has  complete  discretion  whether  to  enfiaiee 
a  contract  or  not    Myers  y.  Watsan^  vii.  66. 

3.  AmbiffuouB  contract,  A  contract  for  a  lease  of  '*  coals,  ftc.,"  or  ^  minerals,"  is  too 
ambiguous  to  be  carried  out  by  this  court    Price  y.  Oriffith,  YiiL  72. 

4.  Contract  by  part-owner  for  lease  of  whole  property,  A  contract  by  the  owner 
of  one  undiYided  moiety  of  a  colliery,  for  a  lease  of  the  whole  colliery,  wiU  not  (in 
the  absence  of  fraud  or  collusion)  be  decreed  to  be  specially  carried  out  as  to  his 
own  moiety,  either  witff  or  without  compensation.    lb. 

5.  Semblef  in  such  a  case  the  parties  will  be  left  to  damages  at  law.    lb. 

6.  Covenant  to  renew  lease  by  mesne  landlord — Negligence  of  lessee.  Equity  wiU 
not  decree  the  specific  performancMof  a  covenant  by  the  mesne  landlord  with  his 
lessee  for  the  renewal  of  the  lease,  aner  the  lessee  has  wilfully  neglected  or  refused 
to  renew ;  and  the  non-payment,  after  demand,  of  the  fine  which  the  mesne  landlord 
has  paid  to  the  superior  landlord,  amounts  to  such  neglect  or  refusal  Chestermam  t. 
Mann^  xii.  192. 

7.  Agreement  to  guarantee  composition  to  releasing  creditors — J^Hsapprehensian  of 
both  parties.  An  agreement  to  guarantee  a  compomtion  to  all  the  creditors  of  a  third 
person  who  should,  before  a  day  specified,  sign  a  release  to  the  debtor  of  their  respeo- 
tiYC  claims,  is  an  agreement  entered  into  with  such  creditors  only  as  actually  mgned 
before  that  day,  and  cannot  be  enforced  in  favor  of  a  creditor  who,  in  consequence  of 
a  misapprehension  by  both  parties  of  their  resp^||fciYe  rights,  failed  to  sign  the  release 
before  the  day  specified.    Emmet  y.  Dewhirst^  viu.  83. 

8.  Of  agreement  by  raUway  company  to  purchase  lands.  Lands  were  settled  to  such 
uses  as  A  and  B  should,  by  a  joint  dlld,  executed  in  the  presence  of  witnesses, 
appoint ;  and,  in  default  of  appointment,  to  use  in  strict  settlement,  A  and  B  being 
the  first  tenants  for  life  in  succession.  In  1845,  the  S.  W.  Railway  Company  con- 
tracted with  A  and  B  for  the  sale  of  land,  but  the  price  was  not  fixed.  In  1846,  the 
company  advanced  part  of  the  consideration  money  to  them,  on  their  joint  receipt, 
in  which  it  was  stated  that  the  monpy  was  "  in  respect  of  the  lands,  part  of  our  estates, 
required  for  the  purposes  of  the  S.  W.  Railway  Company."  Before  any  formal 
exercise  of  their  joint  power  by  A  and  B,  A  died.  Afterwards,  other  parts  of  the 
settled  lands  were  contracted  to  be  sold  to  the  company.  Heldy  that  this  was  not 
such  a  contract  as  could  be  en^rced  against  B ;  and  that  the  receipt  was  not  8uch*a 
defective  execution  of  the  power  as  would  be  aided  in  equity.  Morgan  v.  MUmamj 
xiiL  312. 

9.  Authority  of  agent  of  vendor.  Where  the  authori^  of  the  agent  of  a  veador  is 
not  sufficiently  proved,  a  specific  performance  at  the  suit  of  the  purchaser  will  be 
refused.     Wilkinson  v.  Stringer,  xiiL  500. 

10.  Agreements  to  purchase  leased  houses — Tenants  to  quit  when  houses  sold — Rent 
Houses  described  in  the  particulars  as  in  the  resp^tive  occupations  of  specified  under* 
tenants,  and  as  let  to  Messrs.  L  **  at  the  very  low  rent  of  502.  per  annum,  who  have 
received  notice  to  quit"  at  a  day  past^  but  with  a  subsequent  written  permission  to 
occupy  on  the  same  terms  as  before  until  the  tenements  are  sold,  were  contracted  to 
be  sold  subject  to  a  oonditian,  that  the  purchaser  should  be  entitled  to  the  rents  from 
a  specified  day.  On  completion  after  that  date,  the  purchaser  claimed  to  be  allowed 
a  rent  at  the  rate  of  150/.  a  year,  the  sum  which  the  under-tenants  paid  the  tenant, 
on  the  ground  that,  in  allowing  the  tenant  to  continue  in  possession  at  the  rent  of  50^ 
a  year  after  the  d^te  pf  the  contract  fixr  sale,  the  vendors  were  guilty  of  wilful  default 
On  a  claim  by  the  vendors  to.  enforoe  q>ecifio  performance,  it  was  held,  that  the  pur- 
chaser not  having  required  the  vendors  to  turn  the  tenant  out,  they  were  not  guilty 
of  wilful  defiiult  in  allowing  him  to  remain  at  the  lesser  rent;  and  specific  peifonn- 
ance  was  decreed,  the  plaintiffii  accounting  only  fbir  the  lesser  rent  Ooss*  y.  The 
Ihke  of  Beavfart^  xl  295. 
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11.  Conlraeli  for  tale  and  purchase  of  eiattelt—TnoL  Courts  of  equity  will  not 
lend  their  as^stance  to  enforce  the  specifiu  perfonnance  of  onlinarf  contracts  for  the 
Bale  and  purctmae  of  chattels,  uoleu  there  be  Mmielhing  very  special  in  the  natnra  of 
the  contract.  On  the  other  hand,  if  a  trust  be  created,  (he  circnnutance  that  the 
Bubjectroiatter  b  a  personal  chattel,  will  not  prevent  thia  court  from  enforcing  the  due 
eicecntioa  of  that  trust.    PooUy  t.  Budd,  tjL  229. 

13.  Incorrect  particuian  of  claim  bg  landoiaitr,  A  landq^ur,  in  the  particulars 
of  his  claim  againat  a  railway  company  for  land  to  be  taken,  sBed  that  he  was  seised 
in  fee  of  the  land,  subject  to  an  unexpired  lease,  with  a  slated  amount  of  rent 
reserved ;  be  then  claimed  a  given  gum  for  hia  interest.  To  this  the  company  assented 
by  their  solicitor,  who  signed  an  agreement  to  purchase.  The  abstract  of  title  was 
then  delivered  to  the  solic-itor,  and  it  appeared  that  the  land  to  be  taken  was  not  the 
whole  which  was  included  in  the  lease,  and  for  which  the  rent  was  payable.  The 
company  refused  to  perform  the  contract,  but  specific  perfimnance  was  decreed,  the 
landonrner  having  filed  a  bill  therefor.  Inge  t.  The  Birmingham,  Wotverkamplon,  t^c. 
liaUicag  Co.  xxiii.  SOI. 

18.  Onerous  contract  hg  railmag  company  to  bay  land  if  ikt  otpner  icoald  not  oppote 
a  bill  in  parliamenl.  An  existing  railway  company,  duly  aathoriaed,  promoted  a  bill 
in  parliament  for  extending  their  line,  and  entered  into  an  absolute,  but  oaerous, 
agreement  with  a  landowner  as  to  the  purchase  of  his  estate,  in  consideratiou  of  his 
withdrawing  his  opposition  to  the  bill.  The  act  passed,  but  without  containing  such 
■pecial  powers  as  to  A's  estate  as  had  been  agreed  upon ;  no  money  was  raised  under 
the  act,  and  the  scheme  utterly  &iled.  Held,  that  the  company  were  bound  spodfically 
to  {>erform  their  contract,  and  that  it  was  no  otijection  to  enforcing  specific  perfonnance 
that  it  would  involve  the  payment  of  the  purchase-money  out  of  the  general  funds  of 
the  company,  and  thus  work  hardship  upon  the  shareholders  who  had  no  nodce  of  the 
arrangement     Ilaiclu  v.  The  Eastern  Countie$  Railirag  Co.  xv.  358. 

14.  Agreetnent  to  purchase  of  trustees  under  power.  A  testator  devised  copyholds 
to  such  uses  as  his  two  trustees,  or  the  survivor  of  them,  Su:.,  should  by  deed  appoint, 
and,  subject  thereto,  to  the  use  of  the  trustees,  their  heirs  and  assigns,  forever.  Held, 
that  a  purchaser  who  had  agreed  to  buy  was  bound  to  complete  oo  having  a  proper 
deed  of  appointment  from  the  trustees  without  the  trustees  being  first  admitted.  Glaii 
T.  Ilic&anlson,  xv.  383. 

15.  Agreement  far  a  compromise  of  suit — Mltapprehention.  A  tenant  for  life  filed 
a  bill  setting  out  documents  which  showed  that  he  was  such  tenant,  but  by  mistake  he 
alleged  that  he  was  tenant  in  laiL  After  an  interim  order,  the  suit  was  compromised 
by  agreement  Held,  that  the  erroncons  allegation  of  title  in  the  blQ  couM  not  be 
regarded  as  having  led  to  such  a  misapprehension  of  it  as  to  prevent  a  court  of  eipity 
from  cnfbrcing  the  agreement  for  compromise.     Richardson  v.  Egton,  xv.  61,. 

16-  Independent  cocenants  in  same  indenture — Breach  by  one  party  no  defenee  to 
breach  hy  the  other.  Where  an  indenture  contains  covenants  by  each  of  the  parlies 
to  it,  which,  upon  the  true  construction  of  the  whole  deed,  are  legally  indejrendent  of 
each  other,  a  breach  of  his  covenant  by  one  party,  subsequent  to  the  exocntion  of 
the  deed,  does  not  constitute  a  ground  of  defence  to  a  bill  for  the  specific  perfonn- 
ance of  his  covenant  by  the  other.     Gibson  v.  Goldimid,  xxvii,  58S. 

17.  Contlruction  of  Inchsure  Act,  8  j-  9  Vict.  c.  118,  i.  147— /"mew  of  exchange 
under.  Held,  in  a  vendor's  suit  for  specific  performance,  that  the  inclosure  commis- 
ttonenhave  power,  under  the  Inclosure  Act,  8  &  9  Vict  c.  118,  s.  147,  to  confinn  an 
exchange  of  gavelkind  lauds  in  Kent  for  common  socage  lands  in  Middlesex;  and 
that  a  title  depending  upon  such  an  exchange  was  one  which  would  be  forced  upon  A 
jFnrchaser.     itlnet  v.  Leman,  xxxi.  400. 

18.  Indefniteneit.  A  contract  to  constract  a  railway  according  to  a  specificatioa 
te  be  prepared  by  the  engineer  for  the  time  bdng  of  a  company  is  too  indefinite  to  be 
enforced  by  a  court  of  equi^,  and  the  cotirt  will  not  decree  the  execution  of  a  bond, 
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agreed  upon  by  the  contractors  to  build  such  railway  on  such  conditions.     The  SouA 
Wales  Railway  Co.  y.  Wyihes^  xxxi.  226. 

19.  Alterations  of  wrilten  agreement.  Where  in  the  draft  articles  of  an  agreement 
a  mistake  of  a  name  has  been  made,  and  a  bill  be  filed  for  the  specific  performance  of 
those  articles,  the  court  may,  on  consideratioi)  of  the  articles  and  the  proceedings  in 
the  case,  decree  a  specific  performance  of  the  articles  according  to  what  appears  to 
be  their  intention.     Tf^on  v.  Wiison^  xxxL  29. 

20.  Misapprehensiomw  In  suits  for  specific  performance  of  contracts,  courts  of 
equity  have  a  discretion  whether  to  direct  it,  or  not,  but  will  usually  do  it  unless  it  be 
highly  unreasonable  so  to  do.  And  proof  that  a  clause  was  introduced  into  the  con- 
tract inadvertently,  and  that  there  was  serious  misapprehension  by  one  of  the  parties^ 
may  be  a  good  defence  for  that  party.     Watson  v.  Marston,  xxxi.  167. 

21.  Agreement  to  compromise  suit — Wrong  method  of  proceeding.  The  plainti£& 
filed  their  bill  against  A  and  the  executors  of  B,  to  chaige  A  and  the  estate  of  B  with 
the  loss  occasioned  by  a  breach  of  trust  on  the  part  of  A  and  B.  Afler  replication 
filed,  the  plaintiffs  and  A  entered  into  an  agreement  to  compromise  the  suit  On 
drawing  up  the  agreement,  the  plaintiffs  refused  to  complete,  unless  the  representa- 
tives of  B  were  joined  as  parties.  A,  on  the  other  hand,  insisted  that  it  was  no  part 
of  the  understanding  that  they  were  to  be  parties,  inasmuch  as  the  estate  of  B  had 
become  the  subject  of  a  decree  of  the  court  in  an  administration  suit.  The  plaintiffs 
then  set  down  the  cause  for  hearing ;  whereupon  A  presented  a  petition  praying  that 
the  cause  might  not  be  heard,  and  that,  in  pursuance  of  the  agreement  for  com- 
promise, the  bill  might  be  dismissed.  The  court  dismissed  the  petition,  with  costs, 
holding,  first,  that  it  was  wrong  in  point  of  form,  the  proper  proceeding  to  enforce  the 
agreement  being  by  independent  bill  for  specific  performance,  and  not  by  interiocutory 
proceeding  in  the  suit ;  and,  secondly,  that  the  agreement  appeared  to  be  one  which 
the  court  could  not  enforce  even  on  bill  filed.    Askew  v.  Millingtonf  iv.  165. 

22.  Refusal  of  vendor  to  appoint  valuer — Appointment  hy  court,  A  purchased  of  B 
certain  property,  at  a  price  to  be  fixed  by  two  valuers  or  by  an  umpire  in  case  they 
differed,  the  umpire  to  be  appointed  before  proceeding  to  the  valuation.  The  valuers 
appointed  no  umpire,  and  could  not  agree.  Held,  that  the  vendor  declining  to  join  in 
any  mode  of  determining  the  valuation,  and  the  agreement  having  been  executed  to  a 
certain  extent,  the  court  would  enforce  a  specific  performance,  and  appoint  a  valuer. 
Jackson  v.  Jackson,  xix.  545. 

23.  Misdescription  as  a  ground  for  resisting  specific  performance.  Land  was  adver- 
tised to  be  sold  in  lots  as  freehold,  subject  to  conditions,  one  of  which  was,  that  all 
objections  to  the  title,  not  made  within  a  prescribed  time,  should  be  considered  as 
waived,  and  another  of  which  provided,  that  any  misstatements  of  the  quality,  tenure, 
outgoings,  or  other  particulars,  should  be  the  subject  of  compensation.  An  objection 
to  the  titie  of  one  lot  was  taken  after  the  prescribed  time,  that  it  was  of  copyhold 
tenure.  It  however  appeared,  that,  under  a  composition  with  the  lord,  the  rights  of 
the  copyhold  were  such,  as  to  render  the  tenure  hardly  different  from  that  of  freehold. 
Held,  that  the  misdescription  did  not  form  a  ground  for  resisting  a  specific  performance, 
although  the  deciaon  might  have  been  otherwise,  had  the  misdescription  been  wilfuL 
Price  V.  Macaulay,  xix.  162. 

24.  Misrepresentation,  Another  lot  was  described  in  the  advertisements,  as  bemg 
sold  with  a  certain  reservoir  and  waterworks,  yielding  a  yearly  rental  of  60/.,  exdu- 
sively  of  the  land  and  buildings.  An  objection  was  taken  after  the  prescribed  time, 
and  was  supported  by  the  fact,  that  this  rent  arose  from  supplying  with  water  certain 
houses,  separated  from  the  reservoir  by  the  property  of  strangers,  over  which  the 
vendor  had  no  right  to  carry  it,  beyond  a  license  from  year  to  year,  by  pa3rment  of  a 
rent  Held,  that  the  description  cont^ned  such  a  misrepresentation  as  to  preclnde 
the  vendor  finom  enforcing  a  specific  performance ;  and  that  the  objection  was  not  ooe 
as  to  tiUe,  and,  therefore,  was  not  obviated  by  the  stipulation  as  to  time.    lb. 
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23.  Sale  by  auction — Misdescription,  Where  copyhold  premises  had  been  let  on 
lease  in  1 793,  and  rent  had  been  paid  and  the  possession  gone  up  to  the  time  of  th« 
sale  by  auction,  according  to  the  terms  of  the  lease,  it  is  not  such  a  misdescription  as 
will  induce  the  court  to  refuse  to  enforce  an  agreement,  if  the  premises  be  described 
at  the  auction  as  subject  to  a  lease  containing  the  usual  covenants,  although  the  orig- 
inal lease  had  been  lost,  and  there  was  no  evidence  to  show  who  was  now  liable  under 
the  covenants.     Flint  v.  Woodin,  xiii.  278. 

26.  Bill  by  railway  company  against  both  vendor  and  purchaser  of  land,  A  railway 
company,  having  contracted  with  a  party,  who,  under  a  contract  made  some  years 
previously,  was  a  purchaser  of  land  which  the  company  required  for  the  railway,  but 
who  had  not  paid  his  purchase-money,  and  appeared  for  some  time  to  have  abandoned 
the  possession  of  the  land,  filed  their  bill  for  specific  performance  against  both  the 
vendor  and  purchasei^  Heldy  that,  as  the  purchaser  was  not,  afler  the  lapse  of  time 
and  under  the  circumstances,  entitled  in  equity  to  a  decree  for  specific  performance 
of  the  contract  against  the  vendor,  the  bill  must  be  dismissed  as  against  him,  with 
costs ;  and  as  against  the  purchaser,  without  costs.  The  South  Eastern  Railway  Co,  v. 
Knotty  xvii.  555. 

27.  The  rights  of  parties  to  agreements  to  enforce  a  specific  performance  in  equity 
are  not  coextensive ;  for  their  respective  rights  depend  upon  their  conduct,  and  the 
conduct  of  one  may  give  him  the  right  to  apply  to  the  court,  while  the  conduct  of 
the  other  may  debar  him  from  that  right.    lb. 

28.  Agreement  for  sale  of  land  to  railway  company — Compensation  to  be  settled  either 
by  arbitration  or  Jury — Defective  execution,  of  power,  A  and  B,  (father  and  son,) 
being  first  And  second  tenants  for  life  of  setded  estates,  with  a  joint  power  of  genend 
appointment  by  deed,  agreed  with  a  railway  company  for  the  sale  of  certain  parts  of 
the  estates,  the  amount  of  compensation  to  be  settled  **  either  by  arbitration  or  a  jury, 
as  A  shall  choose.''  Subsequently,  other  parts  of  the  estates  were  agreed  to  be  sold 
to  the  company,  but  the  price  was  not  fixed.  The  company  paid  a  sum  of  money  to 
A  and  B  upon  their  receipt,  in  which  it  was  stated  that  it  was  paid  **  on  account  of 
the  compensation  money  to  be  ultimately  fixed,  and  to  be  paid  by  the  said  company, 
in  respect  of  the  lands,  part  of  our  estates,  required  for  the  S.  W.  Railway  Company." 
The  company  took  possession  of  the  several  pieces  of  land,  and  proceeded  with  their 
works.  A  died  before  any  thing  further  was  done,  and  without  having  chosen  by 
which  means  the  compensation  should  be  settled.  Upon  a  bill  by  B  for  specific  per- 
formance, it  was  heldj  affirming  the  decision  below,  that  this  was  not  such  a  contract 
as  this  court  could  enforce,  and  that  it  would  not  aid  the  defective  execution  of  the 
power.  Per  the  Liord  Chancellor.  Distinction  in  principle  between  this  court  aiding 
^e  defective  execution  of  a  power  on  the  application  of  a  purchaser  for  value,  and 
on  the  application  of  the  tenant  for  life,  as  against  the  remainder-men.  Where  the 
contract  stipulates  that  the  price  shall  be  ascertained  by  arbitration,  this  court  cannot 
interfere  where  the  price  is  not  so  ascertained.  Quan^Cy  whether  this  court  will  aid  a 
defective  execution  of  a  power  in  a  case,  where  the  purchaser  has  a  legislative  power 
of  taking  the  lands,  and  the  assistance  of  the  court  is  not  sought  by  him,  but  by  the 
donee  of  the  power,  to  defeat  the  parties  in  remainder  ?  Morgan  v.  Milman^  xviL 
203. 

29.  Misdescription.  At  the  Auction  Mart,  in  London,  the  defendant  purchased  a 
house  at  Brighton,  simply  described  as  "  Lot  1,  No.  39,  Regency  Square."  He  after- 
wards discovered  that  the  house  was  not  actually  in  the  square,  but  in  a  side  street 
communicating  with  the  square,  but  it  was  always  named  39,  Regency  Square.  Heldj 
l3iat  there  was  no  misdescription ;  and  specific  performance  was  decreed  against  the 
purchaser.     White  v.  Bradshaw^  xiii.  296. 

80.  Agreement  to  purchase  freehold  and  leasehold — Amount  of  each  not  ascertained. 
If  a  person  contrfuits  to  purchase  certain  freehdd  and  leasehold  estates,  without 
definitely  ascertaining  the  deacripdon  of  each  of  the  two  classes,  the  contract  may  be 
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enforced,  if  there  was  no  misrepresentation  on  the  part  of  the  vendor,  althoagh  there 
proves  to  be  less  of  freehold  than  the  purchaser  supposed.    Monro  v.  Taylor,  xi.  175. 

81.  Agreement  to  purchase  if  title  made  by  given  day.  If  a  purchaser  eontracts  to 
purchase,  if  a  title  is  made  hy  a  given  day,  but  otherwise  he  will  not,  a  court  of 
equity  cannot  give  relief  to  the  vendor  who  has  failed  to  ^ve  a  title,  and  the  purchaser 
may  abandon  the  contract    Parkin  v.  Thorold,  xi.  275. 

32.  Intoxication  of  defendant.  In  a  suit  for  specific  performance,  the  intoxication 
of  the  defendant  at  the  time  of  the  making  of  the  agreement  is  not  a  ground  of 
defence,  no  fraud  being  alleged.     Shaw  v.  Thackray,  xxiii.  18. 

83.  Deed  of  separation.  The  court  will  compel  the  specific  performance  by  a  hus- 
band of  a  deed  of  separation  from  his  wife,  by  restraining  him  from  visiting  or  molest- 
ing her  contrary  to  his  covenants.     Sanders  v.  Rodway,  xiii.  463.  * 

84.  The  court  of  chancery  has  jurisdiction  to  enforce  the  specific  performance  of 
an  agreement  by  which  a  person  has  bound  himself  to  execute  a  deed,  although  such 
deed  may  be  a  deed  of  separation  between  himself  and  his  wife.  Wilson  v.  Wilson^ 
xxxi.  29. 

85.  Parol  agreement  to  convey  land  in  consideration  of  marriage.  To  a  parol 
agreement  by  a  father  to  convey  property  in  consideration  of  the  marriage,  then 
contemplated,  of  his  daughter,  followed  by  delivery  of  possession  to  the  husband  after 
the  marriage,  the  Statute  of  frauds  cannot  be  set  up  by  way  of  defence.  Such  a 
contract  would  be  decreed  to  be  specifically  performed.  Surcome  v.  Pinniger,  xviL 
212. 

86.  A  bill  for  specific  performance  dismissed  without  costs,  the  terms  of  the  agree- 
ment not  being  capable  of  any  certain  construction.     Tatham  v.  Piatt,  xv.«190. 

37.  If  time  is  no  part  of  the  essence  of  a  contract,  then  a  reasonable  time  must  be 
given  for  specific  performance.  Parkin  v.  Thorold,  xiii.  416.  See  also  xi.  275,  and 
Pegg  v.  Wisden,  xv.  12. 

38.  Proceeding  by  claim.  Specific  performance  of  a  contract  for  the  sale  of  a  barge, 
stores,  &c.,  decreed  in  equity  upon  a  claim.     Claringhould  v.  Curtis,  xi.  197. 

39.  Leave  given  to  file  a  claim  to  enforce  the  specific  performance  of  a  verbal 
agreement  to  purchase  land,  containing  a  statement  of  facts  showing  part  performance. 
Burnley  v.  The  Eastern  Counties  Railway  Co.  xv.  168. 

40.  A  special  claim  may  be  file^  for  specific  performance  of  a  contract  to  grant  a 
lease.    Anonymous,  xv.  477. 

41.  Agreement  in  writing  to  demise — Parol  agreement  to  pay  premium — Statute  of 
Frauds.  A  filed  a  claim  for  specific  performance  of  a  contract  by  B,  alleging  UtaX 
the  defendant  had,  by  agreement  in  writing,  contracted  to  demise  a  house  to  the 
plaintiff  for  a  certain  term,  at  a  stated  rent,  and  that  the  plaintiff  had  agreed  by  parol, 
at  the  same  time,  to  pay  to  the  defendant  a  certain  premium.  The  claim  prayed  that 
the  defendant  might  grant  a  lease,  the  plaintiff  offering  to  pay  the  premium  according 
to  the  parol  agreement  Held,  on  appeal,  overruling  the  decision  of  the  court  below, 
(xi.  110,)  that  the  Statute  of  Frauds  did  not  present  any  obstacle  to  specific  perfonn- 
ance  if  there  were  no  fraud.    Martin  v.  Pycroft,  xv.  376. 

42.  Practice.  At  the  hearing  of  a  claim  for  specific  performance,  the  original 
contract,  if  disputed,  must  be  proved  and  produced.    Marshall  v.  Davies,  i.  118. 

48.  Rents  and  profits — Lasting  repairs.  In  a  suit  for  specific  performance,  insti- 
tuted by  a  vendor,  who  has  remained  in  possession,  it  is  unusual  and  improper  (unless 
in  a  special  case)  in  decreeing' specific  performance  to  direct  in  the  account  of  rents 
and  profits  that  the  vendor  shall  be  charged  with  rents  and  profits  which,  but  fiir 
wilful  default,  he  might  have  received.  In  such  a  decree  it  is  irregular,  excepting 
upon  a  special  case,  to  direct  the  allowance  to  the  vendor  for  expenses  of  lasting 
repairs,  or  of  income  tax  in  respect  of  such  part  of  the  property  for  which  the  vendor 
18  charged  an  occupation  rent    Sherwin  v.  Shakespeare,  xxviL  858. 

See  Litchfield  v.  Brown,  xxiu.  198 ;  Meynell  v.  Surtees,  xxxi.  475 ;  Ysmdor  A2fD 

FUBCHASKR. 
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STAMPS. 

I.   WHEN   NECESSARY, 
n.   SUFFICIENCY   OF   STAHP ;   MISCELLANEOUS    OASES. 

I.  When  necessary. 

1.  Sales  of  lands — Deed  of  partition.  The  48  Geo.  HI.  c.  149,  s.  22,  provides  tliat 
in  all  cases  of  sale  of  any  lands,  &c.,  where  a  duty  is  imposed  on  the  conveyance 
thereof,  in  the  schedule  to  the  act  annexed,  in  proportion  to  the  amount  of  the  purchase 
or  consideration  money  therein  expressed,  the  full  purchase  or  consideration  money 
paid,  or  agreed  or  secured  to  be  paid  for  the  same,  shall  be  truly  expressed  on  the 
principal  deed,  whereby  the  lands,  &c.,  shall  be  conveyed.  The  55  Geo.  HI.  c  184, 
8.  8,  enacts  that  all  the  powers  and  provisions  of  the  48  Geo.  HI.  c.  149,  shall  bo 
extended  to  that  act,  so  far  as  they  are  applicable ;  and  by  the  schedule  imposes  an 
ad  valorem  duty  proportionate  to  the  consideration  money,  whatever  its  amount  may 
be,  upon  any  **  conveyance "  ....  "upon  the  sale  of  lands,"  and  also  imposes  an  ad 
valorem  duty  upon  any  deed  of  partition,  where  any  sum  amounting  to  300/.,  op 
upwards,  is  paid  for  equality  of  partition.  Held^  that  the  2 2d  section  of  the  48 
Geo.  in.  c.  149,  incorporated  into  the  55  Geo.  III.  c.  184,  applies  only  to  sales  of 
lands,  &c.,  properly  so  called,  and  does  not  extend  to  a  deed  of  partition  between 
several  members  of  a  family,  by  which  the  entirety  of  certain  lands  was  conveyed  to 
one  of  the  parties  in  lieu  of  his  undivided  share  in  those  amd  other  lands,  and  in 
consideration  of  a  sum  of  money  paid  by  him  for  equality  of  partition.  Uenniker  v. 
Hennikerj  xvi.  196. 

2.  Memorandum  admitted  in  evidence.  A  written  memorandum,  signed  by  the 
defendant,  acknowledging  the  terms  of  an  antecedent  agreement,  or  expressing  the 
same  consequence  only  as  the  law  would  imply  from  the  agreement  it  acknowledges, 
is  admissible  in  evidence  without  an  agreement  stamp.     De  Porquet  v.  Pagej  i.  265. 

3.  Marriage  settlement.  The  13  &  14  Vict  c.  97,  which  makes  all  settlements  in 
which  any  definite  sum  of  money,  or  any  definite  share  in  the  funds  of  any  company 
is  sctded,  liable  to  an  oc/  valorem  stamp,  does  not  include  the  assignment  of  a  policy 
of  life  assurance  to  trustees  as  a  marriage  settlement  SanviUe  v.  The  Commissioners 
of  Inland  Revenue^  xxvi.  484. 

4.  Schoolmaster's  prospectus.  The  prospectus  of  a  schoolmaster  is  only  a  proposal^ 
and  does  not  come  within  the  Stamp  Act  If  a  father  accedes  to  the  terms  of  .the 
prospectus  and  sends  his  sons  to  the  school,  then  there  is  a  contract  Clay  v.  CroJlSj 
vi.  485. 

5.  Agreement  to  pay  interest  less  than  201.  An  agreement  in  writing  by  the  defend- 
ant, in  consideration  of  the  plaintiff  discounting  for  him  a  bill  of  exchange  for  100/., 
if  the  bill  were  not  paid  at  maturity,  to  pay  the  plaintiff  interest  at  the  rate  of  Is.  in 
the  pound  per  month  till  the  whole  was  paid,  requires  no  stamp,  the  subject-matter 
being  the  interest,  which  was  not  of  the  value  of  20/.     Semple  v.  SteinaUy  xx.  452. 

6.  Agreement  for  sale.  Wherever  a  debtor  has  goods  to  sell,  and  the  creditor  says, 
"  Deliver  to  me  goods  in  satisfaction  of  your  debt,"  the  short  transaction  is,  that  the 
goods  are  sold,  and  the  amount  of  the  debt  is  taken  as  payment  for  them,  and  no 
stamp  is  necessary  to  a  written  agreement  for  such  sale.     Chatfeld  v.  Cox^  xi.  401. 

7.  Promissory  note,  or  agreement,  A  document  in  the  following  form :  "  Borrowed, 
this  day,  of  J.  II.,  100/.  for  one  or  two  months ;  check,  100/.  on  the  Kaval  Bank. 
(Signed)  J.  D."  Held  to  be  a  mere  acknowledgment,  and  not  to  require  a  stamp 
either  as  an  agreement  or  a  promissory  note.    Hyne  v.  Dewdney.,  xi.  400. 

8.  Brief— Counsel* s  fees.  It  is  not  necessary  to  affix  the  penny  receipt  stamp  on  a 
Inrief  where  counsel  signs  his  name,  acknowledging  the  payment  of  the  fee.  In  re 
Beavan,  xxviL  199. 
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9.  Equitable  assignment.  An  equitable  assignment,  not  being  "  an  order  for  pa^rment 
ont  of  a  particular  fund,"  does  not  require  a  stamp.  Diplock  t.  Hammond^  zxviL 
202. 

10.  Receipt,  A  document,  not  purporting  on  the  face  of  it  to  be  a  receipt  for  the 
payment  of  money,  may  be  shown  to  be  a  receipt  by  evidence  aliunde^  and  thus  be 
brought  within  the  stamp  laws.    Regina  v.  Ooerton,  xxiv.  567. 

11.  Where  it  was  proved  to  be  the  course  of  business  between  two  parties,  upon  the 
payment  of  money  in  discharge  of  debts  due  from  one  to  the  other  of  them,  merely 
to  get  the  signature  of  the  party  receiving  the  amount,  to  an  entry  in  a  book  contun- 
ing  the  date,  the  name  of  the  creditor,  and  the  amount  of  the  debt,  such  entry  was 
held  to  be  a  receipt  within  the  meaning  of  the  stamp  laws,  and  required  a  stamp.     lb, 

12.  Agreement,  or  evidence  of  one.  In  support  of  the  plaintiff's  claim  for  work 
done  by  him  for  the  defendant,  the  following  document  written  by  the  defendant,  an^ 
signed  by  the  plaintiff,  was  offered  in  evidence :  **  I  agree  to  build  up  eight  cabins, 
&c.,  for  the  sum  oi  40/."  Held,  that  it  required  a  stamp  either  as  an  agreement,  or  as 
evidence  of  one.    Hegarty  v.  Milne,  xxv.  346. 

13.  Security  for  repayment  of  money.  Where  A  had  entered  into  a  bond  as  surety 
for  B,  and  B,  by  a  deed,  assigned  personal  property  to  A  for  the  purpose  of  indemni- 
fying him  against  any  liability  by  reason  of  his  having  become  surety  for  B  in  the 
bond,  it  was  held,  that  the  deed  required  an  ad  valorem  stamp  as  a  **  security  for  the 
repayment  of  money  to  be  thereafter  lent,  advanced,  or  paid,''  within  the  meaning  of 
the  55  Gea  UL,  c.  184,  schedule,  **  Mortgage."     Canning  v.  Raper,  xvi.  183. 

14.  Newspaper  liable  to  stamp  duty.  Held,  per  Pollock,  C.  B.,  Piatt,  B.,  and  Mar- 
tin, B.,  on  an  information  against  the  defendants  for  penalties  and  newspaper  duties, 
under  the  6  &  7  Will  lY.  c.  76,  schedule  A,  that  the  criterion  of  a  paper  being  a 
newspaper  liable  to  stamp  duty  was  the  period  of  its  publication ;  and  that  no  paper 
was  to  be  deemed  a  newspaper  unless  it  w^re  published  at  an  interval  of  or  less  than 
twenty-six  days.  Dissentiente  Parke,  B.,  who  held,  that  the  paper  in  question  was  a 
newspaper,  its  main  or  general  object  being  to  give  to  the  public  information  as  to 
recent  events.     The  Attomey^General  v.  Bradbury,  vii.  550. 

15.  Transfer  of  good'UnU,  The  transfer  of  the  good- will  of  a  trade  is  an  assign- 
ment of  property,  within  the  Stamp  Act,  55  Creo.  III.,  c.  184,  and  requires  an  ad 
valorem  stamp,  accordingly.  Potter  t.  The  Commissioners  of  Inland  Revenue,  xxvL 
441. 

II.  Sufficiency  of  Stamp  ;  MuceUaneous  Cases. 

1.  Denoting  stamp—Bond.  A,  B,  and  C  bound  themselves  by  a  bond  in  the  sun 
of  600Z.  to  a  joint-stock  company.  The  bond  recited  that  A  and  B  had  agreed  to 
join  with  C  as  his  sureties,  subject  to  the  conditions  thereinafter  contained,  in  con- 
sideration of  the  company  then  advancing  C  the  sum  of  300/.  The  bond  contained 
the  following  conditions :  that  if  any  of  the  said  bounden  parties  should  pay  to  the 
company  the  principal  sum  of  800/.  by  three  equal  yearly  payments  of  100/.  each, 
(on  specified  days,)  or  so  much  of  the  said  payments  as  should  be  owing  on  the  day 
of  the  decease  of  C,  which  should  first  happen,  and  should,  in  the  mean  time,  until 
the  principal  sum  should  so  become  due,  and  until  it  should  be  all  paid,  pay  the  com- 
pany interest  at  the  rate  of  5/.  per  cent  upon  the  said  principal  sum  of  300/.,  in  equal 
half-yearly  payments,  (on  specified  days,)  and  that  they  also  should  in  the  mean  time, 
and  until  the  principal  sum  of  300/.  should  become  due,  and  until  the  same,  with 
interest,  should  be  fully  paid,  well  and  truly  pay  the  annual  premiums  which  shouldi 
during  the  continuance  of  the  loan,  become  payable  on  a  certain  policy  of  assuranca,- 
nnder  the  hands  of  three  of  the  directors  of  the  company,  whereby  the  funds  of  the 
company  were  on  payment  by  C,  or  his  assigns  during  his  life,  of  the  annual  premittn 
of  23/.  I4ts.  Id,,  made  liable  to  pay  the  company's  executors,  &C.,  after  his  decease,  iJbe 
sum  of  499/.  10^.,  which  instrument  had  then  been  deposited  as  a  collateral  seouri^  for 
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the  payment  of  the  principal  sum  of  300/.  and  interest  thereon,  and  on  the  premiums 
which  might  be  due  arnd  unpaid,  provided  the  company  might  consider  the  policy  as  sub- 
sisting, notwithstanding  any  premium  might  not  be  paid.  And  if  C  should  not,  during 
the  continuance  of  the  said  loan,  do  any  act  by  which  the  policy  might  be  avoided, 
and  in  case  either  A  or  B  should  during  such  time  die  or  go  abroad,  if  within  a  time 
therein  mentioned  either  of  them  should  obtain  and  substitute  a  new  surety  in  the 
place  of  such  surety  so  dying,  &C.,  who  should  enter  into  a  like  bond,  or  in  case  A  or 
B  should  give  such  additional  security  for  the  said  principal  sum,  or  so  much  as  should 
then  remain  unpaid,  and  the  interest  thereof,  or  should  forthwith  pay  upon  demand 
the  principal  sum  and  interest,  or  so  much  as  should  be  due,  then  the  said  bond  was 
to  be  void,  otherwise  it  was  to  remain  in  full  force :  provided  that  in  case  any  of  the 
events  mentioned  in  the  conditions  indorsed  on  the  policy,  should  happen  during  the 
deposit  of  the  policy,  it  should  be  considered  as  wholly  void ;  and,  lastly,  that  if  default 
should  be  made  in  payment  of  the  interest,  or  of  either  of  the  instalments,  or  of  the 
premiums,  according  to  the  said  stipulations,  the  whole  of  the  principal  should,  there- 
upon, become  payable.  Held,  per  Pollock,  C.  B.,  Alderson,  B.,  and  Flatt,  B.,  that 
the  effect  of  the  bond  was  to  secure  the  payment  of  the  principal  of  300/.  with  interest 
only,  and  that  the  stamp  of  6/.,  which  covered  the  principal  sum,  was  proper.  Heldy 
per  Farke,  B.,  that  the  payment  of  the  premiums  also  was  secured  by  the  bond. 
Heldf  that  documents  stamped  with  a  "  denoting'*  stamp,  by  the  commissioners,  under 
the  13  &  14  Vict  c.  97,  s.  14,  cannot  be  objected  to  when  tendered  in  evidence  as 
being  improperly  stamped.  Held,  also,  that  where,  in  an  action  on  a  bond,  the  instru- 
ment is  objected  to  at  the  trial  as  being  improperly  stamped,  and  subsequently,  but 
before  the  argument  of  the  case  in  banc,  it  is  stamped  with  a  denoting  stamp  by  the 
commissioners,  such  stamping  does  not  remove  the  objection  to  the  sufficiency  of  the 
stamp.     The  Prudential,  j"c.  Association  v.  Curzon,  xvi.  548. 

2.  Indenture — One  stamp.  In  an  indenture  between  certain  encroachers  on  a 
common,  as  parties  of  the  first  part,  and  certain  parties  of  the  second  part  in  trust 
for  the  commoners,  a  proviso  was  inserted  in  favor  of  the  parties  of  the  first  part  and 
their  wives.  Held,  that  one  stamp  was  sufficient  for  all  these  purposes.  Doe  d.  Croft 
v.  Tidhury,  xxiv.  340. 

3.  Mortgage — Ad  valorem  stamp — Commissioner's  stamp.  A  mortgage  deed  which 
contained  a  covenant  by  A  to  invest  1 ,800/.  stock  in  B*s  name  was  stamped  with  an 
ad  valorem  stamp  of  21.  5s.,  and  also  with  the  commissioner's  pink  stamp,  denoting  that 
the  duty  chargeable  had  been  paid.  Held,  that  though  the  amount  secured  might  be 
imcertain,  yet  as  the  stamp  was  sufficient  for  the  1,800/.  the  mortgage  was  available 
to  that  extent  under  the  statute,  and  that  the  commissioner's  stamp  was  immaterial. 
Morgan  v.  Pike,  xxv.  281. 

4.  Mortgage — Covenants  to  pay  premiums  on  policy  assigned.  A,  being  indebted 
to  the  defendant,  mortgaged  certain  furniture  to  him,  and  assigned  a  policy  of  insur- 
ance thereon,  with  a  proviso  for  reclemption,  and  covenants  for  payment  of  the 
premiums  on  the  policy,  &c.  In  case  of  A's  neglecting  to  pay  the  premiums,  the 
policy  and  the  mortgage  should  be  security  to  the  defendant  for  payments  thereof  by 
him,  which  should  be  considered  principal  moneys  and  bear  interest,  &c.  Held,  that 
such  payments  by  the  defendant  were  only  charges  on  the  mortgage,  and  not  **  secur- 
ity for  the  repayment  of  money  to  be  thereafter  lent  or  pidd  to  an  amount  uncertain 
and  without  limit,"  requiring  an  additional  stamp.    Lawrance  v.  Boston,  viii.  4  94. 

5.  Agreement,  and  not  receipt.  The  following  document  was  held  admissible  in 
evidence  stamped  as  an  agreement  and  not  as  a  receipt :  "  I  have  received  your 
cheque  for  391/.  10^.  Zd.,  being  the  payment  for  an  overdue  bill  and  interest,  in  the 
hands  of  the  Derby  and  Derbyshire  Bank,  and  I  hereby  undertake  to  procure  and 
hand  the  said  bill  over  to  you,  and  I  have  now  given  you  Messrs.  Dixon's  order  for 
600  tons  of  iron."     Von  Dadelszem  v.  Sioann,  i.  459. 

6.  Memorandum  held  to  he  distinct  agreement — Number  of  words.    An  agreement 
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hare  been  treftted  aa  a  unlUtjr,  m  it  mu  capable  of  being  itamped  at  anj  fatnre  tline. 
Ptlay  V.  Aleoek,  xxu-  83. 

IS.  ObjeclioD  of  want  of  itamp  cannot  be  niiei  on  a  spacial  verdict  Londft- 
lorough  T.  Mawait,  xxyiJL  119. 

STATUTES. 

I.   GENERAL  PBIMCIPLES   Or  CONaXBUCTIOK. 
II.   CONSTRUCTION  OF  PARTICULAR  BTATETBft, 

L  Gmtnd  Pritwiplei  of  Coiittntction. 

1.  Clauia  rtndering  dud  void  for  aoM  of  indortttneiU — PviiUi  concern.  Tba 
effect  to  be  (pven  to  nicb  claniei  aa  that  rendering  deed*  void  for  want  of  indaraemeut 
or  other  fbnnal  matters,  depends  much  on  the  pnrpose  of  the  act  in  which  thej  are 
contwned ;  and  if  the  act  be  one  c^  general  pnblie  concern,  the;  are  to  be  craubiied 
largely,  to  defeat  the  nuschicf  which  the  act  ia  intended  to  prevent ;  but  if  the  act  be 
not  such,  then  the  effect  to  be  given  to  Eooh  proviuons  ia  to  be  limited  by  iJbe  purpoM 
for  which  they  are  inserted.    Jortin  t.  The  Soulheatttrn  Railway  Co.  xud.  320. 

2.  Intent  of  legiiiature.  In  the  conatruction  of  atatutea  not  only  the  words,  but  alaa 
the  intent  of  the  legislature  aa  collected  from  the  cauae  and  neceaaity  of  the  act,  muat 
be  considered.     Uaictina  t.  Gathercoit,  xxxi.  30G. 

S-  Construction  most  favorable  to  liberty.  Where  a  statute  affecting  the  liberty  of 
the  person  is  susceptible  of  two  different  constructions,  that  one  will  be  adc^ted  which 
is  moat  favorable  to  liberty.     Per  Maule,  J.     Johnion  v.  Harris,  xxviii.  876. 

4.  Act  founded  on  report  of  commitsioneri.  Per  Pollock,  C.  Bt  and  Fariie,  B. 
Where  an  act  of  parliament  ia  supposed  to  have  been  founded  on  a  report  of  commift' 
eioners  appointed  by  the  crown,  that  report  onght  not  to  be  referred  to  in  a  court  of 
joalice  as  a  guide  in  conatruiug  the  statute.    Martin  v.  Hemaing,  xxviii.  544. 

fi.  Repeal  of  priiiale  act.  A  private  act  of  parliament,  although  declared  to  be  a 
public  act,  cannot,  by  any  implication,  repeat  a  former  private  act ;  and  auch  appeal 
can  onlj'  operate,  if  there  be  in  the  subsequent  act  words  which  will  opetate  as  an 
express  repeal  of  the  former  act.  The  Tnutees  of  Birkenktad  Docks  •>.  Tke  Birken- 
iead  Dock  Co.  xxiii.  389. 

6.  Meaning  of  vsords.  In  conatraing  an  ordinary  act  of  pariiament,  eveiy  word 
must  be  nndcrslood  according  to  its  legal  meaning,  tutless  the  context  ahows  that  tha 
legislature  has  used  it  in  a  popular  or  more  enlarged  sense ;  but  in  a  pooal  eoactment, 
where  it  is  sought  to  depart  from  the  ordinary  meaning  of  the  words  used,  the  inten- 
tion of  the  legislature  that  those  word*  should  be  understood  in  a  larger  or  mora 
popular  sense  muat  plainly  appear.    Siephenfon  v.  Higginton,  xviii.  SO. 

7.  Repeal  of  ttalute.  After  a  statute  has  been  repealed,  it  cannot  be  acted  upon  in 
respect  of  a  procaediug  under  it,  commenced  before  its  repeal,  and  in  this  reapect 
there  is  no  valid  distinction  between  matters  of  form  and  substance.  Where,  there- 
fore, between  the  finding  of  an  indictment  for  non-repur  of  a  road  and  plea  pleaded, 
the  statute  upon  which  alone  the  indictment  could  be  supported,  wa*  repealed,  and 
aAcrwards  the  indictment  waa  proceeded  with  and  a  conviction  obtained,  the  court 
arrested  the  judgment     RegiTift  v,  Denton,  ziv.  124- 

5.  Winding-up  act»— Retrospective  operation.  The  12  k  IS  Yict  e.  108,  (which 
camo  into  operation  on  the  1st  of  August,  1S49,)  enacts,  that  the  Joint-stock  Coot- 
paniea  Winding-up  Act,  lft48,  (11  &  IS  Tict.  c.  4S,)  shall  not  apply  to  lailw^ 
ecanpaniea  incorporated  by  act  of  pariiamenb  The  13  li  14  Tict  c.  S3,  (paaaed  on 
tlie  I4th  of  August,  1850,)  pfovidea,  that  notwittwtanding  the  proviuon  in  the  1!  &  IS 
Tlot  e.  108,  that  act,  as  well  aa  the  11  &  13  Tict  &  4S,  shall  ^tply  to  any  incoxptmted 
t^way  company,  in  reapect  of  which  an  order  for  viading  U  up  augr  bave  b»en  mada 
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preyioiis  to  the  passing  of  the  act  of  1849,  and  that  the  proceedings  for  winding  up 
the  same  shall  proceed  and  be  carried  on  under  the  Winding-up  Acts  of  1848  and 
1849,  or  either  of  them.  Heldy  that  this  clause  was  retrospective  in  its  operation,  and 
rendered  valid  proceedings  for  the  purpose  of  winding  up  an  incorporated  raflwaj 
company  taken  before  the  14th  of  August,  1850.  M'Kemie  v.  The  Sligo  and  Shannon 
Railway  Co,  xiv.  37. 

9.  Ambiguity.  Ambiguous  words  occurring  in  an  act  of  parliament  ought  not  to  be 
extended  to  institutions  which  are  well  known  to  exist,  but  are  not  named  in  the  act. 
In  re  The  St.  James's  Club,  xiii.  589. 

10.  For  construction  of  poor  laws,  see  Regina  v.  Greene,  xi.  341. 

11.  Primd  facie  prospective.  Statutes  are  prinUi  facie  proq)ective  only,  not  affect- 
ing existing  contracts,  at  all  events  those  on  which  actions  have  been  commenced. 
Doolubdass  v.  RamloU,  iii.  39. 

12.  Railway  acts.  For  principles  of  construction  applicable  to  Railway  Acts,  see 
Eton  College,  Ex  parte,  i.  51. 

13.  Statute  creating  monopoly,  construed  stricdy.  A  statute  creating  a  monopoly,  and 
imposing  a  penalty  for  an  infringement  of  its  provisions,  is  to  be  considered  a  penal 
enactment,  and  ought  to  receive  a  strict  construction.  Per  Lord  Campbell.  Regina 
V.  Reed,  xxviii.  133. 

14.  Statute  enlarging  right  of  remedy^  effect  of,  on  previous  agreement.  A  subsequent 
statute  enlarging  the  right  of.  remedy  cannot  apply  to  or  afiect  an  agiseement  for  the 
disposition  of  a  case  in  court,  where,  by  reasonable  implication,  the  terms  of  the  agree- 
ment negative  the  exercise  of  such  remedy ;  and  this  even  although  the  agreement 
had  not  been  signed  by  the  judge  at  the  time  of  the  taking  effect  of  the  statute. 
Hughes  v.  Lumley,  xxviii.  233. 

XL  Construction  of  particular  Statutes, 

1.  Inclosure  act — Power  to  convey  coke  along  railway.  An  inclosure  act  reserved 
to  the  lord  his  rights  to  mines  and  minerals  in  certain  lands,  and  liberty  to  make  ways 
along  certain  copunons,  and  to  do  every  act  for  working  and  carrying  away  the  mines 
and  minerals  and  quarries  within  the  said  commons,  and  for  carrying  the  "  coals  and 
produce  of  any  other  mines  and  minerals  from  or  under  any  other  lands."  Held, 
that  this  gave  the  lord  power  to  convey  coke  along  a  railway  which  he  had  made  on 
the  commons, -coke  being  a  produce  of  a  mine,  and  the  word  "other"  ineaning  not 
other  than  coals,  but  other  than  the  mines  and  minerals  mentioned  in  the  former 
clause.    Bowes  v.  Ravensworth,  xxix.  247. 

2.  "7(?rdtcr'— 13  4-14  J^ict.  c.  61,  5. 12.  Qucere,  whether  the  word  "verdict,"  in 
the  12th  section  of  the  13  &  14  Vict  c.  61,  means  a  verdict  at  the  trial  of  the  caoae 
only,  or  includes  a  verdict  on  a  writ  of  inquiry.    Prew  v.  Squire,  v.  391. 

3.^^ Twenty  miles"  to  be  measured  in  straight  line.  The  "twenty  miles"  men- 
tioned in  9  &  10  Vict  c.  95,  s.  128,  are  to  be  measured  in  a  straight  line,  and  not  by 
the  nearest  public  mode  of  access.  Lcdce  v.  Butler,  xxz.  264.  See  also  Stokes  y. 
Grissell,  xxv.  336. 

4i.  Act  authorizing  taking  of  water  from  river — Subsequent  act  requiring  obtaining 
authority  of  owner.  A  company  was  authorized  by  act  of  parliament  to  take  water 
from  a  certain  river,  on  paying  compensation  for  it  A  subsequent  act  provided  that 
nothing  in  that  or  the  former  act  should  authorize  the  company  to  purchase,  take,  &&, 
any  land  or  water,  or  right  in  respect  thereof,  belonging  to  the  Duke  of  C,  without 
his  written  consent  under  his  privy  seal.  Said  river  did  so  belong.  Held,  that  the 
company  did  not,  by  the  exercise  of  the  powers  conferred  by  the  first  act,  acquiie 
any  right  as  against  the  Duke  of  C.  to  the  water  of  the  river,  without  obtaining  the 
authority  in  the  manner  provided  by  the  last-mentioned  act  The  Prince  of  W^es  y. 
The  Bristol  Waterworks  Co.  zzx.  665. 
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5.  Act  autkormng  erection  of  market-house—Singular  may  mean  plural.  Where  a 
market  company  obtained  a  special  act  authorizing  them  to  erect  a  **  market-house  " 
on  land  described  in  deposited  plans,  and  they  erected  a  second  building  on  land 
compnlaorily  taken,  but  contained  in  the  deposited  plans,  it  was  held  that,  as  by  the 
general  act,  '*  the  singular  may  mean  plural,"  and  the  company  were  the  best  judges 
of  what  buildings  they  needed,  they  had  not  exceeded  their  powers,  and  that  the 
enactments  of  their  special  act  did  not  require  a  reference  to  the  preamble  to  explain 
them,  which  preamble,  if  considered,  would  limit  the  rights  of  the  company.  Richards 
T.  The  Scarborough  Public  Market  Co,  xxiii.  843. 

6.  Municipal  Corporations  Act,  5  Sf  6  WilL  IV,  c,  96 — Borough  fund.  The  provis- 
ions of  this  act  do  not  so  clearly  forbid  the  applicadon  of  a  surplus  borough  fdnd  to 
opposing  the  incorporation  of  a  water  company,  the  purposes  of  which  are  dangerous 
to  the  interests  of  the  borough,  as  to  warrant  the  court  in  granting  an  injunction  to 
restrain  such  application.  The  Attorney-General  v.  The  Mayor,  Aldermen,  and  Bur- 
gesses  of  Wigan,  xxiii.  858. 

7.  Trustees  for  sale  of  building  land — Implied  power.  An  act  of  parliament,  af^er 
reciting  that  certun  lands  in  the  neighborhood  of  Leeds  were  in  strict  settlement,  (and 
that  the  ultimate  remainder-man  was  an  infant,)  and  that  many  persons  were  desirous 
of  erecting  buildings  on  the  said  lands,  and  that  it  would  be  advantageous  to  the  parties 
interested  in  the  lands,  if  the  same  could  be  sold,  and  the  proceeds  be  invested  in  other 
real  estate,  to  be  settled  to  the  like  uses,  vested  the  lands  in  certain  trustees  ou  trust 
to  sell  the  same.  The  act  contained  no  express  power  to  expend  any  portion  of  the 
purchase-moneys  in  setting  out  the  lands  or  in  making  roads.  Held,  that,  having 
regardf  to  the  objects  of  the  act,  namely,  the  sale  of  the  property  as  building  land, 
such  power  ought  to  be  implied.     Cookson  v.  Lee,  xxiii.  400. 

8.  7  ^  8  Vict.  c.  15,  s.  21 — Machinery  not  in  motion  *^for  any  manufacturing  pro- 
cess." The  machinery  of  a  cotton  factory  was  worked  by  a  steam-engine,  which  drove 
a  horizontal  shaA,  passing  along  the  lower  floor  of  the  factory.  This  horizontal 
shaft  moved  several  vertical  shafts  which  passed  through  the  upper  floors,  and  woHced 
the  machines  by  which  the  cotton  was  manufactured  in  the  difierent  rooms  of  the 
factory.  One  of  these  vortical  shafts  had  its  fencing  removed  for  the  purpose  of 
repair,  and  all  the  machines  which  were  worked  by  this  shaft  were  at  rest ;  but  the 
vertical  shaft  itself  revolved,  and  the  process  of  manu&cture  continued  to  be  carried 
on  in  the  other  rooms  of  the  &ctory.  Held,  that  this  vertical  shaft  was  not  in  motion 
^for  any  manufacturing  process"  within  the  meamng  of  sect  21  of  7  &  8  Vict  c.  15. 
Coe  V.  Piatt,  xviii.  505. 

9. 15  ^  16  Vict,  c,  76 — Appearance,  Where  an  appearance  sec,  slat,  has  been 
entered  before  the  24Ui  of  October,  when  the  15  &  16  Vict  c.  76  came  into  opera- 
tion, the  27th  and  28th  sections  of  that  act  do  not  apply.  Goodliffe  v.  Neaves,  xiv. 
419 ;  Pigot  v.  Jackson,  xiv.  421. 

10.  Special  demurrers — Common-law  Procedure  Act.  Special  demurrers,  pending 
at  tiie  tame  when  the  Common-law  Procedure  Act  came  into  operation,  are  not 
affected  by  its  provisions,  but  must  be  decided  according  to  the  previous  law.  Pin- 
horn  V.  Sonster,  xiv.  415. 

11. 15  j- 16  Vict,  c.  86.  The  52d  section  of  15  &  16  Vict  c.  86,  applies  to  abate- 
ments which  occurred  before  the  act  came  into  operation.    Lowes  v.  Lowes,  xiii.  488. 

12.  Directory  clause.    The  clause  in  a  local  inclosnre  act,  "  that  two  awards  shall  * 
be  made  by  J.  C.  within  six  years  from  the  passing  of  the  act,"  is  directory  only. 
Doe  d.  Roberts  v.  Mostyn,  xi.  504. 

13.  Stat,  18  j-  14  Vtct,  c,  85.  The  terms  "  motion  or  petition  of  course,"  in  the  19th 
section,  mean  that  no  service  is  requimte,  but  the  same  must  be  mentioned  to  the 
court    In  re  Harrold,  v.  224. 

14.  Walermen's  Company  Act—Steam  tug.  The  7  &  8  Gea  IV.  c.  76,  s.  87,  (The 
Watermen's  Company  Act,)  enacts  "  that  if  any  person,  not  a  freeman,  &c.,  shall  act 
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26.  For  construction  of  statates  as  to  fellowships  in  Trinity  College,  see  Ex  parte 
Edleston,  xxvii.  489. 

27.  Pirates.  As  to  who  are  **  pirates"  within  13  &  14  Vict  c.  26,  see  The  Magellan 
Pirates,  xxv.  595. 

28.  Steam  Navigation  Act — Admiralty  regulations.  As  to  the  kinds  of  vessels  to 
which  the  admiralty  regulations  issued  under  the  14  &  15  Vict.  c.  79,  are  applicable, 
and  the  effect  of  that  statute  on  the  duties  of  parties  navigating  vessels,  see  Morrison 
V.  The  General  Steam  Navigation  Co.  xx.  455. 

29.  As  to  Stat.  2  &  3  Vict  c.  85,  s.  1,  relating  to  the  Court  Baron  of  the  Honor  of 
Pontefract,  and  the  issuing  of  replevins  therefrom,  see  H^kweU  v.  Eastwood,  iii.  562. 

STOCK-JOBBING. 

Jobbing  in  railway  shares  does  not  subject  a  broker  to  the  penalties  or  forfeiture 
imposed  by  stat  7  Geo.  II.  c.  8.     Williams  v.  Trge,  xxiiL  501. 

STOPPAGE  IN  TRANSITU. 
See  Sale. 

SUBROGATION. 

Insurance,  The  parish  church  of  Boucherville  in  Lower  Canada,  having  been 
in  great  part  destroyed  by  a  fire,  which  was  occasioned  by  the  negligence  of  the 
respondents'  servants,  and  being  at  the  time  insured  by  a  policy  effected  by  the  curi 
upon  the  church  and  sacristy ;  the  curi  and  one  of  the  marguiUiers-en-charge,  by  a 
notarial  instrument,  transferred  to  the  appellants,  ("The  Quebec  Fire  Assurance 
Company,"  who  had  granted  the  policy,)  in  consideration  of  the  payment  by  them  of 
part  of  the  amount  of  the  damage  sustained  by  such  fire,  the  right  to  sue  and  claim 
from  the  respondents,  the  amount  so  paid.  Held,  that  this  constituted  a  valid  subro- 
gation of  the  debt  due  to  the  insurers  in  right  (^  the  fabrique,  according  to  the  French 
law  prevailing  in  Lower  Canada.  Held,  also,  in  an  action  brought  upon  the  notarial 
Acte,  that  though  the  declaration  was  not  strictly  in  form,  yet  it  was  substantially 
good ;  for  the  plaintiffs  (the  appellants)  could  not  be  held  to  sue  as  assurers,  (in  which 
character  they  had  no  title ;)  but  as  being  subrogated  to  the  debt  due  to  the  fabrique 
of  tlie  church  by  the  defendants,  (the  respondents,)  by  reason  of  the  payment  made 
on  their  behalf  in  respect  of  the  damage  occasioned  by  them.  Semhle,  by  the  old 
French  law,  the  curi  and  marguilliers  together  could  not  convey  by  way  of  assignment 
witliout  the  consent  of  the  Bureau,  though  they  might  subrogate  a  debt  due  to  them 
in  their  official  character.     The  Quebec  Fire  Assurance  Co,  v.  St,  Louis,  xxii.  73. 

SUNDAY. 

Sunday,  enlistment  on.  An  enlistment  on  Sunday  is  not  void  under  29  Car.  IL  c.  7. 
Wolton  V.  Gavin,  ii  153. 

SURETYSHIP. 

1.  DUTIES   OF   CREDITORS,   OBLIGEES,  AND   PRINCIPAL8- 
n.   RIGHTS    OF   SURETIES   AND    GUARANTORS, 
ni.   GENERAL   LIABILITT   OF   SURETIES. 
IT.   DISCHARGE    OF   SURETIES   AND    GUARANTORS. 

I.  DuHes  of  Creditors^  OhligeeSy  and  Principah. 

1.  Delay  of  debtor — Creditor  bound  to  make  inquiry  as  to.  Where  the  dealings  are 
sach  as  would  fairiy  lead  a  reasonable  man  to  believe  that  a  debtor  must  have  used 
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fraud  to  obtain  the  concarrence  of  his  surety,  the  creditor  is  bound  to  make  inqniiy. 
Owen  y.  Homan,  xxV.  1. 

2.  Creditor  taking  an  indemnity,  bound  to  explain  to  surety,  A  party  being  a  cred- 
itor, and  taking  an  indemnity,  is  bound  to  explain  to  the  surety  all  circnmstancee 
within  his  knowledge  which  it  is  necessary  for  the  surety  to  know,  whether  asked  to 
do  so  or  not ;  and  the  omisaon  to  state  them  impairs  the  indemnity  both  at  law  and 
in  equity.     Small  y.  Curriey  xxiii.  638. 

S.  Obligation  of  principal  to  explain  to  surety.  There  is  no  special  obligation' on  a 
principal  to  give  to  his  surety  on  an  indemnity  bond  any  explanation  further  than 
what  ought  to  be  given  in  |tay  other  case,  where  any  other  person  takes  any  security 
from  any  one,  and  the  £ict  tnat  the  principal  is  a  solicitor  makes  no  difference.    Jb. 

4.  Effect  of  withholding  facts  from  the  surety  in  the  absence  of  actual  fraud,  A 
creditor,  who  takes  a  guarantee,  is  not  bound  to  disclose  to  the  surety  every  fact  within 
his  own  knowledge  which  might  affect  the  surety,  or  his  willingness  to  enter  into  the 
contract;  and  such  mere  non-H:ommunication  of  facts  will  not,  in  the  absence  of  actual 
fraud,  affect  the  validity  of  the  guarantee.  The  North  British  Insurance  Co,  v.  ZJoyd, 
xxviii.  456. 

5.  A  principal  obtained  from  the  plaintiffs  a  loan  of  10,000/.,  for  a  certiun  period, 
on  the  deposit  of  shares,  the  principal  agreeing  to  give  further  security,  or  pay  off  a 
portion  of  the  loan,  in  the  event  of  the  value  of  the  shares  becoming  depreciated 
below  a  certain  sum.  At  the  period  for  repayment,  such  depreciation  had  taken  place, 
but  the  loan  was  renewed  for  a  further  period  on  the  same  terms,  on  the  deposit  of 
additional  shares  and  the  acceptance  of  B.,  the  brother  of  the  principal,  for  2,000L 
Before  the  expiration  of  the  time,  B.  applied  to  the  plaintiffs  to  be  released  on  obtain- 
ing the  guarantee  of  the  defendant  and  three  other  persons  in  6001.  each.  The 
plaintiffs  assented ;  and  a  guarantee  was  drawn  up,  not  referring  to  B.'s  acceptance, 
but  reciting  the  consideration  for  the  guarantee  to  be  the  original  loan,  and  the 
plaintiffs'  agreeing  not  to  require  any  further  security  in  the  event  of  the  depreciation 
of  the  shares,  as  provided  for  by  the  original  agreement  The  defendant  had  no 
notice  of  the  transaction  between  the  plaintifis  and  B.  Held,  that  the  defendant  was, 
nevertheless,  liable  to  the  plaintiffs  on  the  guarantee.    lb, 

6.  Surety  on  relieving  officer's  bond — (xuardian^  neglect  to  disclose  officer's  indd/ted- 
ness.  In  an  action  on  a  bond  against  the  surety  of  a  relieving  officer,  it  was  pleaded 
and  proved  that  at  the  time  of  the  making  of  the  bond  the  officer  was  indebted  in  a 
considerable  sum  to  the  guardians,  who  did  not  disclose  the  fact  Ueld^  that  as  the 
officer  was  not  then  a  defaulter,  but  only  indebted,  as  he  would  often  naturally  be  in 
the  discharge  of  his  duties,  this  was  no  material  fact  The  Guardians  of  Stokesley 
Union  v.  Strother,  xxiv.  183. 

II.  Rights  of  Sureties  and  Guarantors, 

1.  Mortgage — Right  of  surety  to  redeem,  A  principal  and  sureties  joined  in  a  mort- 
gage of  land,  containing  powers  of  sale,  and  a  proviso,  that,  as  between  the  principal 
and  sureties,  the  principal  and  the  land  should  be  primarily  liable.  The  principal 
afterwards  mortgaged  the  land  and  bonds  to  the  mortgagee  for  a  further  advance. 
Heldy  that  the  sureties  were  entitled  to  redeem  the  land  and  bonds  on  payment  of 
the  sum  secured  by  the  first  mortgage.    Bowker  t.  Bull,  i.  126. 

2.  A  surety  has  a  right  to  the  benefit  of  the  security  held  by  the  creditor.  Yonge 
V.  Reynelly  xv.  237. 

3.  Reservation  in  composition  deed — Sureties  right  to  be  indemnified  by  debtor,  A 
necessary  consequence  of  a  reservation  in  a  compoation  deed  of  a  creditor's  reme- 
dies against  a  surety  is  the  continuance  of  the  surety's  right  to  be  indenmified  by 
the  principal  debtor,  and  this  right  will  not  be  held  to  be  abandoned  unless  a  contnet 
to  abandon  it  is  proved.     C^e  t.  Close,  zxvii.  535. 
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4.  Where  one  of  the  creditors  who  acceded  to  a  composition  deed  was  also  a  resid- 
uary legatee  of  a  surety  for  the  compounding  debtors  to  another  creditor,  and  one  of 
the  compounding  debtors  happened  to  be  the  surety's  executor,  it  was  held,  that  the 
residuary  legatee's  accession  must  be  taken  to  have  been  in  respect  of  his  direct  debt 
only,  and  did  not  preclude  him  from  insisting  on  the  surety's  estate  being  indemnified 
by  the  debtors,    lb, 

5.  Interent — Right  of  surety  to.  A  surety  who  is  indemnified  against  all  loss  by  his 
principal,  and  who  is  compelled  to  pay  the  debt  of  his  principal,  is  entitled  to  interest 
upon  the  amount  so  paid,  though  interest  was  not  expressly  mentioned  in  the  contract 
between  them,  and  though  there  was  not  any  demand  of  interest,  and  though  the 
claim  in  respect  thereof  was  not  made  until  many  years  after  payment  Petre  t. 
Duncomhe,  i.  320. 

6.  Question  for  jury.  And  where  the  principal  had  on  one  occasion  allowed  the 
surety  interest  at  tlie  rate  of  5/.  per  cent  on  a  sum  thus  paid,  it  was  held  no  misdirec- 
tion to  leave  it  to  the  jury  to  say  whether  they  would  not  give  the  surety  interest  at 
that  rate  in  respect  of  all  sums  paid  by  him  for  the  principal  under  the  same  con- 
tract   lb. 

7.  Costs.  Where  a  guarantor  has  suffered  judgment  on  a  guarantee  to  go  against 
him  by  default,  and  execution  has  been  levied  on  his  goods,  the  original  writ  being 
the  first  notice  he  had  of  the  precise  amount  for  which  he  was  liable,  he  may  recover 
against  his  principal  the  costs  of  that  writ,  but  not  of  the  subsequent  proceedings. 
Pierce  v.  WiUiams,  xxvi.  538. 

III.  General  Liahility  of  Sureties. 

1.  Threat  to  sue — Promise  by  surety  to  pay  tJie  debt  soon.  A  surety,  in  answer  to  a 
letter  informing  him  that  proceedings  were  contemplated  against  him  and  his  princi- 
pal, stated,  through  his  solicitor,  that  he  would  in  a  post  or  two  pay  the  amount  and 
interest  due  on  the  joint  security.  The  surety  died,  and  the  creditor  sued  the  admin- 
istratrix of  the  surety,  and  it  was  held,  on  appeal,  reversing  the  decision  of  the  court 
below,  (xi.  200,)  that  the  surety  had  neither  in  law  nor  in  equity,  rendered  himself 
severally  liable.    Jones  v.  Beach,  xvii.  427. 

2.  Guaranty — Joint  liability.  If  two  persons  guarantee  the  payment  of  a  certain 
sum,  each  one  half  of  the  same,  they  are  not  jointly  liable  for  the  whole  amount 
Fell  V.  Goslin,  xi.  554. 

IV.  IHscharge  of  Sureties  and  Guarantors. 

1.  Neglect  of  obligee.  To  discharge  a  surety  for  the  due  performance  of  dudes, 
there  must  be  on  the  part  of  the  obligee  such  an  act  of  connivance  or  gross  negligence 
as  amounts  to  a  wilful  shutting  of  the  eyes  to  the  fraud,  or  something  approximating 
to  it    Dawson  v.  Lawes,  xxiii.  365. 

2.  Neglect  to  file  warrant  of  attorney  given  by  principal  debtor.  A  father  became 
surety  for  his  son's  debt  on  a  current  account  with  his  banker  to  the  extent  of  1,000/. 
Subsequently,  the  son,  requiring  a  further  advance  of  300/.,  with  the  Other's  knowl- 
edge, gave  a  'warrant  of  attorney  to  cover  the  whole  debt  to  the  bank,  and  an 
agreement  was  entered  into,  that  the  warrant  of  attorney  should  not  afiect  the 
guaranty,  but  that  the  bank  should,  on  request  of  the  fiithcr,  enter  up  judgment  and 
levy  execution  on  the  warrant  of  attorney  against  the  son,  for  the  whole  debt  The 
warrant  of  attorney  not  having  been  properly  filed,  was  void  against  the  assignees  of 
the  son  on  his  becoming  bankrupt  Held,  that  this  being  by  the  neglect  of  the  bank, 
discharged  the  suretyship  of  the  father.     Watson  v.  Alcock,  xix.  64,  239. 

8.  Giving  time  to  debtor.  A  creditor  may  give  time  to  his  principal  debtor,  and  yet 
effectually  reserve  his  right  against  the  sorety.    Owen  y.  Homan,  xzv.  1. 
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4.  Amalgamation  of  railway  companies  not  a  discharge.  Under  stat.  10  &  11  Vkt. 
c.  174)  s.  10,  a  person  who  was  surety  by  bond  to  one  of  the  companies,  before  amal- 
gamation, for  the  conduct  of  an  employee,  was  held  liable  to  the  new  company  for 
breaches  of  the  bond  committed  afler  the  amalgamation.  The  Eastern  Union  Railway 
Co.  V.  Cochrane^  xxiv.  495. 

5.  Dealings  between  principal  debtor  and  creditor — Concurrence  of  surety.  If  a 
creditor  so  deals  with  his  principal  debtor  as  to  alter  the  position  of  the  surety,  he 
discharges  the  surety ;  but  this  principle  applies  only  when  the  transaction  is  without 
the  concurrence  of  the  surety.  Woodcock  y.  The  Oxford  and  Worcester  Railway  Co, 
XXI,  285. 

6.  Reservation  of  creditor's  rights  against  surety,  A  transaction,  such  as  taking  the 
promissory  note  of  the  principal  in  a  bond,  which  would  otherwise  operate  as  a  release 
of  a  surety,  will  not  have  that  effect  if  the  remedy  against  the  surety  is  reserved. 
And  the  question  in  sucb  cases  is,  what  was  the  understanding  of  the  parties ;  and 
parol  evidence  is  admissible  to  show  the  understanding.     Wyke  y.  Rogers,  xu,  162. 

7.  Construction  of  reservation.  The  reservation  of  the  creditor's  rights  against  the 
surety  may  be  construed  in  subordination  to  what  shall  be  found  to  be  the  genenl 
intent  of  the  parties.     Owen  v.  Homan,  iii.  112. 

8.  For  observations  as  to  the  effect  upon  the  liability  of  the  surety,  by  the  creditor 
having  precluded  himself  from  suing  the  principal  debtor  except  in  certain  events, 
see  t&. 

9.  Release  of  principal  debtor  without  reservation,  but  with  privity  of  surety.  The 
principal  debtor  assigned  his  property  and  took  a  deed  of  release  from  his  creditors, 
no  reservation  being  made  in  the  deed  of  the  rights  of  any  creditor  against  the  surety; 
the  deed  was  executed  with  the  privity  of  the  surety  and  on  the  understanding,  as 
was  shown  by  the  evidence,  that  the  rights  against  said  surety  were  not  to  be  preju- 
diced thereby.    Held,  that  the  surety  was  not  released.    Ex  parte  Harvey,  xxvii.  272. 

10.  Release  of  principal  from  all  actions — Reservation  of  right  to  sue  persons  joindy 
liaHde.  The  obligee  of  a  bond  executed  a  deed  to  the  principal,  without  the  knowledge 
of  the  surety,  releaang  him  from  all  actions,  &c.,  but  expressly  reserving  the  right  to 
sue  all  persons  jointly  liable,  and  stipulating  that  the  deed  should  be  no  release  to 
such  actions.  Held,  a  covenant  not  to  sue,  and  not  a  release ;  that  the  surety  was  not 
discharged,  his  remedy  against  his  principal  remaining  unaffected.  Price  t.  Barker^ 
XXX.  157. 

11.  Official  bond,  continuance  of— Change  of  tenure  of  office.  The  Municipal 
Corporation  Act,  5  &  6  Will.  IV.  c.  76,  s.  58,  directs  the  council  of  ever}'  borough, 
every  year  to  appoint  a  treasurer,  and  to  take  such  security  for  the  due  execution  of 
his  office  as  they  shall  think  proper.  The  treasurer,  by  section  60,  is  to  account  to 
the  council,  at  such  times  during  the  continuance  of  his  office,  or  within  three  months 
afler  the  expiration  of  his  office,  and  in  such  manner  as  the  council  shall  direct  By 
the  6  &  7  Vict  c.  89,  s.  6,  the  treasurer,  instead  of  being  appointed  annually,  is  to 
hold  his  office  during  the  pleasure  of  the  council,  but  no  alteration  is  thereby  made 
in  the  nature  or  duties  of  the  office.  M.  had,  before  the  6  &  7  Vict  c.  89,  been  elected 
treasurer  of  a  borough  for  a  year,  and  was  ordered  by  the  council  to  render  an  account 
of  cash  in  his  possession  at  every  quarterly  and  adjourned  meeting,  and  at  any  special 
meeting,  if  reqiured.  The  defendant  entered  into  a  bond  as  surety  for  the  due  per- 
^onnance  of  his  duty  by  M.  "  during  the  whole  time  of  his  continuing  in  the  said 
•office  in  consequence  of  the  said  election,  or  under  any  annual  or  other  future  elec- 
^^ons  of  the  said  council.**  Held,  first,  that  tiie  council  might  legally  take  such  securitf 
to  remain  in  force  under  any  number  of  successive  elections ;  and,  secondly,  that  the 
Cability  of  the  surety  was  by  the  terms  of  the  bond  extended  to  a  continuance  in 
office  by  M.,  under  an  election  during  the  pleasure  of  the  council ;  and  that  there  was 
BO  alteration  in  the  time  or  mode  of  accounting,  by  reason  of  his  holding  the  office 
for  an  indefinite  period,  which  woold  discharge  tbe  surety.    The  Mayor^  j*c.  qf 
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toick  upon  Tweed  v.  Oswald,  xvi.  286.    See  also  Oswald  v.  The  Mayor,  frc.  of  Berwick 
upon  Tweed,  xxvi.  85. 

.  12.  Discharge  by  new  bond.  To  a  declaration  in  covenant  on  this  bond,  the  defend- 
ant pleaded,  that  after  the  making  of  the  bond,  and  before  any  of  the  breaches  of 
covenant  alleged,  the  said  M.,  and  others  as  his  sureties  executed  and  delivered  to  the 
plaintiffs  another  bond,  (to  the  same  effect  as  that  declared  upon,)  in  full  satisfaction 
and  discharge  of  the  said  bond  in  the  declaration  mentioned,  and  of  all  covenants,  &c.y 
therein  contained,  and  that  the  plaintiffs  then  accepted  the  said  other  bond  in  full 
satisfaction  and  discharge  of  the  said  bond  in  the  declaration  mentioned,  and  of  all 
covenants,  &c.  Held,  on  demurrer  to  this  plea,  that  the  second  bond  was  not  good 
either  by  way  of  accord  and  satisfaction,  or  of  release.    lb. 

13.  Continuance  of  liability.  An  official  bond  was  given,  that  the  incumbent  should 
duly  account  for  moneys,  &c.,  *'  so  long  as  he  shall  continue  to  hold  such  office."  De- 
fendant pleaded  that  the  appointment  was  for  one  year.  Replication,  that  the  incimi- 
bent  remained  in  office  afler  the  year,  and  omitted  to  account,  &c.  Held,  upon 
demurrer,  that  the  averment  in  the  plea  of  the  time  for  which  the  appointment  to  the 
office  was  made,  had  the  same  effect  as  if  it  had  been  recited  in  the  condition  of  the 
bond,  and  that,  in  accordance  with  previous  authorities,  the  liability  of  the  sureties 
does  not  continue  beyond  the  period  of  one  year,  and  that  the  plea,  therefore,  was  a 
good  answer  to  the  action.    Kitson  y.  Julian,  xxx.  326. 

14.  Bond  of  collector  of  income-tax — Recitals  in — Sureties  not  estopped  by.  The 
defendants,  as  sureties  for  one  J.  L.,  executed,  on  the  6th  October,  1846,  a  bond  to 
the  plaintilTs,  who  were  commissioners  under  the  Income-tax  Acts,  by  which  bond, 
after  reciting  that  J.  L.  had  been  duly  appdinted  collector  of  the  duties  granted  by 
those  acts  assessed  within  the  parish  of  M.,  and  that  duplicates  of  the  assessments  had 
been  delivered  to  J.  L.,  with  d  warrant  for  collecting  the  same,  the  defendants  became 
bound  for  the  payment  of  all  such  sums  assessed  and  collected  for  the  year  ending 
April,  1847,  or  to  be  assessed  and  collected  in  such  parish  by  J.  L.  as  such  collector  as 
aforesaid.  A  duplicate  of  the  assessment  of  duties  under  schedule  (A)  of  stat  5  &  6 
Vict  c.  35,  made  on  persons  in  M.  for  three  years  ending  April,  1847,  had  been 
delivered  to  J.  L.  by  the  plaintiffs,  together  with  a  warrant  for  collecting  the  same ; 
but  no  such  duplicate  of  assessments  under  schedule  (D,)  nor  warrant  for  collecting, 
had  been  delivered  to  J.  L.  On  the  14th  October,  1846,  J.  L.  died,  having  received 
previously  some  of  the  duties,  under  schedules  (A)  and  (D)  for  the  year  ending  April, 
1847,  for  which  he  had  given  the  usual  receipt  as  collector.  Held,  that  the  defendants 
were  not  liable  in  respect  of  the  duties  received  under  schedule  D,  as,  for  want  of  the 
duplicate  and  warrant,  J.  L.  had  not  at  the  time  authority  to  receive  the  same.  Held, 
also,  that  the  defendants  were  not  estopped  by  the  recital  in  the  bond  from  denying 
that  J.  L.  was  authorized  to  collect  such  duties.    Kepp  v.  Wigyett,  L  865. 

15.  What  is  a  continuance  in  office.  R.  was  appointed  overseer,  and  gave  bond  for 
the  faithful  discharge  of  his  duties,  during  the  continuance  c^  his  said  appointment. 
Afler  holding  the  office  for  several  years,  the  vestry  with  R.'8  consent  resolved  that 
he  should  continue  in  the  office  at  a  reduced  salary,  part  of  the  duties  of  the  office 
having  been  transferred  to  another  person.  Held,  that  this  was  a  continuation  of  the 
office,  and  the  sureties  were  liable  on  the  bond.    Frank  v.  Edwards,  xvi.  477. 

16.  Assistant  overseer^s  acceptance  of  office  of  overseer  not  a  resignation.  The 
acceptance  of  the  office  of  overseer  does  not  operate  as  a  resignation  of  the  office  of 
assbtant  overseer,  under  59  Geo.  m.  c.  12.  And  even  assuming  that  those  two  offices 
are  incompatible,  where  such  assistant  overseer  continues  to  perform  the  duties  of 
asastant  overseer  afler  his  appointment  as  overseer,  and  is  guilty  of  defalcations,  the 
sureties  to  the  bond  taken  under  the  provisions  of  that  statute  are  liable.  Worth  y. 
Newton,  xxvi.  558. 

17.  Appointment  of  assistant  overseer.  By  a  resolution  of  a  vestry  R.  L.  was 
elected  ^  assistant  overseer"  at  a  salary  of  27/.  a  year.    The  defendants  executed  a 
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Borety  bond  for  the  good  conduct  of  R.  L.,  but  no  warrant  of  appointment  was  exe- 
cuted till  after  a  subsequent  meedng  of  the  vestry,  where  it  was  resolved  that  the 
''permanent  overseer's  salary/'  (meaning  the  salary  of  R.  L.,)  should  be  raised. 
Held,  that  no  appointment  was  made  pursuant  to  the  first  election,  and  that  the 
defendants  were  not  liable  for  a  breach  of  the  bond.    Holland  v.  Lea,  xxiv.  525. 

18.  Surety  for  a  certain  time — Default  after  that  time,  A  and  B  formed  a  partner- 
ship for  a  term  of  years,  C  becoming  surety  for  A  to  B  for  said  term ;  the  business 
was  carried  on  a  year  and  a  half  after  the  expiration  of  the  term,  C  never  having 
been  consulted  thereon,  but  being  cognizant  of  the  fact  that  the  affairs  had  not  been 
wound  up  at  the  end  of  the  term.  Held,  that  the  surety  was  not  liable  for  a  default 
of  A  which  occurred  at  the  end  of  the  year  and  a  half.    Small  v.  Currie,  xxvii.  304. 

19.  Surety  for  party  as  agent — Change  in  mode  of  compensation,  A  company 
appointed  L.  their  coal  agent,  with  a  fixed  salary,  and  W.  as  surety,  executed  a  bond 
conditioned  for  L.*s  honest  conduct  during  his  continuance  in  such  agency.  L.  some- 
time afterwards  agreed  with  the  company  to  receive  a  commission  on  the  amount  of 
his  sales  instead  of  his  salary,  and  this  change  was  held  to  release  W.  from  his  respon- 
sibility on  the  bond.     The  Northwestern  Railway  Co,  v.  Whinray,  xxvi.  488. 

20.  Alteration  in  mode  of  accounting  by  agent.  The  plaintiffs  appointed  W.  M. 
their  agent  for  the  sale  of  bottles  on  commission.  The  defendant  signed  the  following 
guaranty :  **  I  hereby  agree  to  guarantee  W.  M.'s  intromissions  as  your  agent,  to  the 
extent  of  500/." .  The  original  agency  account  between  the  parties  was  subsequently 
changed  into  a  regular  accommodation  drawing  account  The  defendant  had  no 
knowledge  of  and  never  inquired  as  to  the  original,  or  subsequent  terms  of  dealing. 
Heldy  (Pollock,  C.  B.,  dutsentiente,)  that  the  alteration  in  the  mode  of  accounting  and 
paying  did  not  discharge  the  surety.    Stewart  v.  M'Kean,  xxix.  383. 

21.  Increase  of  salary  of  agent,  he  assuming  new  liabilities.  In  a  bond  for  the  faith- 
ful discharge  of  the  duties  of  an  agent  of  a  bank,  it  was  provided  *^  that  he  should 
have  no  other  business  of  any  kind,  nor  be  connected  in  any  shape  with  any  trade, 
&c.,  nor  be  security  for  any  individual  or  copartnery  in  any  manner  of  way  what- 
soever." The  bank  subsequently,  without  the  knowledge  of  the  sureties,  increased 
the  salary  of  the  agent,  he  undertaking  to  bear  one  fourth  part  of  all  losses  which 
might  be  incurred  by  his  discounts.  Held,  such  an  alteration  of  the  contract,  and  of 
the  liability  of  the  agent,  that  the  sureties  were  discharged,  notwithstanding  the  loss 
arose,  not  fi:t)m  discounts,  but  from  improper  conduct  of  the  agent.  Bonar  v.  Mac- 
donald,  i.  1. 

22.  Insolvency  of  principal — Order  for  protection,  A  surety,  for  the  grantor  of  an 
annuity,  who  has  become  insolvent,  and  has  obtained  a  final  order  for  protection  under 
the  5  &  6  Vict  c.  116,  s.  10,  is  not  protected  from  being  sued  on  the  default  of  the 
grantor  for  instalments  accruing  due  subsequently  to  the  filing  of  the  petition,  by 
7  &  8  Vict  c.  96,  s.  25,  his  liability  to  pay  not  being  a  debt  within  the  meaning  of  that 
section.     Thompson  v.  Whatley,  ii.  190. 

23.  Party  induced  to  become  surety  by  fraud — Interference  of  equity  with  sureties 
property.  Where  it  was  probable  that  a  surety  was  induced  to  undertake  the  respon- 
sibility, sought  to  be  enforced  against  her,  by  fraud;  and  where  it  was  doubtful 
whether  she  had  not  been  discharged  from  this  responsibility  by  dealings  which  had 
taken  place  between  the  plaintiffs  and  the  principal  debtors,  the  court  of  chancery 
would  not  interfere  with  the  surety's  possession  of  property  settled  to  her  separate 
use,  for  the  benefit  of  the  creditor,  and  an  order  for  a  receiver  was  discharged.  Owen 
T.  Homan,  iiL  112. 

SURRENDER. 

1.  Term  in  gross — Presumptive  surrender.  If  a  term  in  gross  exists  on  an  estatey 
and  has  not  been  attendant  upon  the  inheritance,  no  surrender  will  be  presumed,  and 
such  a  term  is  liable  to  an  extent ;  but  the  judgments  having  been  satisfied  by  par- 
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cbase  of  part  of  the  estates  extended,  the  tenancy  bj  elegit  is  gone,  and  the  pardes 
entitled  may  enter.    Hele  t.  Bexleyy  xxi.  457. 

2.  C.  being,  under  a  deed  of  settlement  of  1813,  tenant  for  life,  with  remainder  to 
such  of  his  children  as  he  should  appoint,  but  covenanting  that  he  was  seised  in  fee, 
lold  the  estate  in  1840  to  the  defendant,  who  had  no  notice  of  the  settlement;  and 
the  residue  of  two  terms  was  assigned  to  a  trustee  for  the  defendant,  to  attend  the 
inheritance.  These  terms  had  been  created  for  mortgage  purposes,  and  in  1773,  the 
mortgage  debt  having  been  satisfied,  were  assigned  in  trust  to  attend  the  inheritance, 
for  the  benefit  of  the  then  owner  in  fee.  The  estate  had  been  mortgaged  in  1886, 
but  in  none  of  the  deeds  nor  in  the  settlement  of  1813  was  any  notice  taken  of  the 
outstanding  terms.  In  1844,  C.  duly  exercised  his  power  of  appointment  limiting  the 
estate  after  his  death,  to  the  plaintiff,  in  fee.  In  an  action  of  ejectment,  it  was  hddj 
first,  that  the  court  could  not  presume  a  surrender  of  the  teims,  which  was  not  stated 
as  a  fact  in  the  case ;  for  that,  even  assuming  the  decision  in  Doe  t.  Hilder^  2  B.  &  AL 
782,  to  be  right,  (which  the  court  greatly  doubted,)  the  presumption,  if  to  be  made  al 
all,  must  be  made  by  the  jury,  and  not  by  the  court     Cottrell  y.  Httghes,  xxix.  352. 

3.  Subsisting  term.  Secondly,  that  as  the  terms  were  on  the  31st  December,  1845, 
attendant  on  the  inheritance  by  express  declaration,  and  would,  if  subsisting,  have 
afforded  to  the  defendant  such  protection  against  the  settlement  of  1813  as  a  court  of 
equity  would  not  have  restrained  him  from  setting  up  in  a  court  of  law,  they  were 
within  the  exception  of  the  8  &  9  Vict  c.  112,  s.  1,  and  must  be  considered  as  sub- 
sisting terms.    lb, 

SURVIVORSHIP. 

Money  invested  in  pvibHic  funds.  Where  money  is  invested  in  the  funds,  in  the 
joint  names  of  two  persons,  the  survivor  is,  at  law,  the  absolute  owner,  whatever  the 
intention  of  the  investment  may  have  been.  Crossjield  v.  Such^  xxiL  555.  See  Under" 
wood  V.  Wing^  xxxL  298. 

TELEGRAPH  COMPANY. 

Railway  telegraph  companies.  The  European  and  American  Electric  Printing 
Telegraph  Company's  Act,  which  provides  that  the  company  may  lay  their  pipes,  £rc., 
under  any  highways,  &c.,  but  that  nothing  contained  in  the  provisions  shall  give  them 
power  to  dig  under  any  nulway  or  canal,  but  that  it  shall  be  lawful  for  the  company 
to  carry  their  wires  directly  across  any  railway  or  canal,  gives  the  company  no  right 
to  dig  under  and  directly  across  a  railway  at  the  place  where  it  crosses  a  common 
highway.  The  Southeastern  Railway  Co,  v.  The  European^  American^  ffc.  Telegraph 
Co.  xxiv.  513. 

TENDER. 

See  Cooch  v.  Maltby,  xxviii.  192* 

THELLUSSON  ACT. 
See  Wills. 

TIME. 

1.  When  essence  of  contract.  Although  at  law  the  time  specified  in  a  contract  for 
the  purchase  of  land  for  the  completion  of  title  is  an  essential  part  of  the  contract, 
yet  such  is  not  the  doctrine  of  equity,  and  it  will  only  be  so  held  in  cases  of  direct 
stipulation  or  of  necessary  implication.    Parkin  y,  Thorold^  xiiL  416. 

2.  Essence  of  contract — Reasonable  time,  A  tenant  held  under  an  agreement, 
giving  him  the  option  to  purchase  the  estate  of  hiajandknrd,  on  giving  three  months^ 
notice ;  and  he  accordingly  gave  such  notice  on  the  14th  of  August    On  the  4th  of 
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September  the  yendor  urged  him  to  complete  the  purchase,  and  on  the  2d  of  Novem- 
ber gave  him  notice,  that  unless  he  completed  within  six  weeks  he  should  consider 
the  contract  as  abandoned.  The  purchaser  went  on  with  the  examination  of  the 
title,  but  did  not  complete  before  the  six  weeks  had  expired.  The  vendor  then 
treated  the  contract  as  abandoned.  Held,  first,  that  time  was  not  of  the  essence  of 
the  contract,  and  that  if  it  had.been  it  would  have  been  waived  hy  the  conduct  of  the 
parties.  Secondly,  that  the  six  weeks  limited  by  the  defendant  was  not  a  reasonable 
time.    Pegg  v.  Wisderiy  xv.  12. 

3.  Reasonable  time — When  it  begins  to  run.  Reasonable  time  begins  to  run  only 
from  the  time  when  some  one  interested  in  the  matter  calls  for  something  to  be  done 
respecting  it     Graham  v.  The  Van  Diemen's  Land  Co,  xxx.  574. 

4.  An  ingredient  in  question  of  injunction.  Time  is  an  ingredient  to  be  considered 
in  determining  a  question  of  injunction,  although  the  application  be  on  behalf  of  the 
attorney-general  Per  Sir  G.  J.  Turner,  L.  J.  The  Attorney-General  v.  The  Sheffidi 
Gas  Consumers*  Co.  xix.  639. 

5.  Computation  of  time.  Under  a  statute  authorizing  the  renewal  of  a  writ  at  any 
time  before  its  expiration  "  for  six  months  from  the  date  of  such  renewal,"  the  coort 
doubted  as  to  whether  the  day  of  the  renewal  was  to  be  computed  as  a  part  of  the  six 
months,    ^nonymoti^,  xxviii.  337. 

6.  Fraction  of  a  day — Settlement.  The  general  rule  of  law,  that  the  fruction  of  a 
day  is  not  to  be  regarded,  applies  to  the  computation  of  a  year  for  the  purpose  of 
conferring  a  settlement  by  renting  a  tenement  under  the  1  Will.  IV.  c.  18.  Regina  v. 
iSf.  Mary,  Warwick,  xviiL  309. 

7.  Extent  for  crown  debt — Bankruptcy.  One  was  adjudged  a  bankrupt  and  his 
assignee  appointed ;  later  on  the  same  day  a  writ  of  extent  issued  against  him  for  a 
crown  debt  Held,  that  the  extent  operated  from  the  first  moment  of  the  day,  and 
the  title  of  the  crown  prevailed.  Edwards  v.  Regina,  xxv.  519 ;  afiirming  Regina  v. 
Edwards,  xxiv.  440. 

8.  "  Week."  The  word  "  week,**  interpreted  to  mean  the  ordinary  reckoning  from 
Sunday  to  Sunday.    Bazalgette  v.  Lowe,  xxxi.  338. 

TITHE. 

1.  Power  of  tithe  commissioners — Rived  claimants.  Under  the  provisions  of  the 
l^the  Commutation  Act,  the  tithe  commissioners  have  no  power  to  decide  the  title  to 
tithes  as  between  rival  claimants.     Shepherd  v.  Tlie  Marquis  of  Londonderry,  x.  897. 

2.  Award  of  rent-charge  in  lieu  of  tithes.  Where  at  the  time  of  the  making  an 
award  of  a  rent-charge  in  lieu  of  certain  tithes  under  the  act,  a  suit  in  equi^  was 
pending  for  an  account  of  the  same  tithes,  in  which  the  question  was-as  to  the  title  of 
the  claimant  to  receive  the  tithes,  it  was  held,  that  the  validity  of  the  award  was  not 
thereby  affected,  such  suit  not  being  one  "  touching  the  right  to  any  tithes,"  and 
^  whereby  the  making  of  the  award  shall  be  hindered,**  within  the  meaning  of  the 
45th  section  of  the  said  act    lb. 

3.  Question  of  title  between  impropriators  and  vicar — Power  of  tithe  commissioners. 
A  writ  of  mandamus  to  tithe  commissioners  stated  certain  differences  between  land- 
owners of  a  parish  and  its  vicar,  and  commanded  them  to  determine  them.  The 
return  stated  the  facts  at  great,  length,  and  finally  set  out  an  award,  finding  all  the 
tithable  lands  in  the  parish  subject  to  tithes  in  kind,  stating  who  were  the  impropria* 
tors,  awarding  rent-charges,  &c.  Upon  demurrer  to  the  return,  it  was  held,  that  the 
question  raised  by  the  whole  record  was  purely  one  of  title  between  the  impropriators 
and  the  vicar,  and  that  no  difference  existed  between  the  vicar  and  land-owners  by 
which  the  making  of  the  award  was  hindered,  nor  any  which  the  commissioners  had 
power  to  hear  and  determine.  Semble,  that  the  writ  itself  showed  the  dispute  to  be 
one  as  to  title.    Regina  v.  The  Tithe  Commissioners  for  England  and  Wales,  x.  408. 

4.  Extingmshment—^urisdiction  of  tithe  commissioner.    If  it  is  claimed  that  tithei 
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on  certain  lands  have  been  extinguished  hy  virtae  of  the  Inclosure  Act,  the  decision 
of  a  tithe  commissioner  cannot  be  conclusiye  on  the  qnestion  of  exemption,  because, 
by  statute,  his  jurisdiction  is  taken  away  in  all  cases  where  the  tithes  haye  been  thus 
extinguished,  and  an  inferior  magistrate's  decision  as  to  his  own  jurisdiction  can  never 
be  final.    Bunbury  v.  Fuller^  xxiv.  425. 

5.  Annual  payment  in  lieu  of  tithes.  The  case  of  a  money  payment,  in  lieu  of  tithes 
made  upon  an  annual  value,  is  not  like  that  of  an  ordinary  composition,  and  it 
requires  strong  evidence  to  make  out  that  such  a  payment  is  to  be  treated  as  a  compo- 
sition ;  and  if  the  annual  payment  is  less  than  the  annual  value,  the  mere  circumstance 
of  the  receipt  of  the  annual  payment  will  not  establish  it  as  a  composition.  Letts  v. 
The  London  Com  Exchange  Co.  xii.  156. 

6.  Tithes  payable  by  railway  company  for  houses  removed  by  them — AssessmenL 
The  clergy  of  London  were  entitled  to  2^.  9</.  in  the  pound  of  the  rent  of  all  houses, 
&c.,  as  and  for  tithe.  The  Blackwall  Railway  Company's  Act  empowered  that  com- 
pany to  remove  certain  houses,  and  it  declared,  that  for  indemnifying  the  rectors,  &c., 
against  such  loss  as  might  accrue  to  them  therefrom,  the  company  should  pay  tithes 
for  the  houses  quitted  by  the  occupiers,  *'  according  to  the  last  assessment  thereof." 
and  such  sums  should  diminish  in  proportion  to  the  tithes  actually  payable  for  new 
houses  erected  and  occupied  on  ground  which  should  be  so  cleared.  In  respect  of 
all  the  houses  taken  by  the  company,  with  the  exception  of  two,  annual  payments  had 
been  taken  in  lieu  of  tithes,  at  a  rate,  in  each  instance,  below  28.  dd.  in  the  pound  on 
the  annual  value  agreed  between  the  rector  and  the  occupiers.  The  rector  claimed 
to  be  paid  2^.  9d.  in  the  pound  upon  the  annual  value  of  all  the  premises  taken  by 
the  company.  Held,  reversing  the  decision  of  Wigram,  Y.  C,  that  where  there  had 
been  an  agreed  rent,  but  the  rector  had  received  less  than  2s.  9d.  in  the  pound,  he  was 
not  now  entitled  to  receive  2^.  9d.  in  the  pound ;  that  the  object  of  the  act  was  only 
to  give  indemnity  to  the  rector ;  and  that  the  term  "  assessment"  had  reference  to 
the  arrangement  throughout  the  parish,  whereby  the  amount  of  tithes  to  be  paid  had 
been  understood,  agreed,  and  settled.  The  London  and  BlachccUl  Railway  Co.  v. 
Letts,  viii.  1. 

7.  Held,  also  reversing  the  decision  of  Wigram,  Y.  C.,  that  the  amount  of  tithe 
payable  by  the  company  was  to  be  credited  with  the  tithes  actually  payable  to  the 
rector  in  respect  of  new  houses,  and  not  merely  with  the  sums  actually  received  by 
the  rector  in  respect  of  such  new  houses,    lb. 

8.  Held,  affirming  Wigram,  Y.  C,  that  the  word  "assessment"  did  not  mean  the 
assessment  to  the  poor-rate.    lb. 

9.  Modus  or  payment  in  lieu  of  tithes.  In  a  question  raised  under  the  Tithe  Com- 
mutation Act,  2  &  3  WilL  lY.  c.  100,  the  jury  found  that  20/.  had  been  paid  quarterly 
during  the  statutable  period,  not  for  the  tithes  alone,  but  partly  for  tithes  and  partly 
for  glebe ;  and  it  was  proved,  that  after  the  disabling  statutes  the  rector  had  been  in 
possession  of  glebe  lands.  Held,  first,  that  by  such  finding  it  was  clear  that  the  sum 
of  20/.  was  not  payable  in  lieu  of  tithes.  Secondly,  that  in  such  finding  and  evidence 
there  was  no  sufficient  proof  of  any  valid  modus  or  payment  in  lieu  of  tithes.  Young 
V.  The  Master,  ifc.  of  Clare  Hall^  viii.  337. 

10.  Evidence  that  vicarage  was  endowed  with  hay-tithe — Burden  of  proof.  In  all 
but  four  townships  of  a  parish,  the  lay  rector  was  entitled  to  tithes  of  com  and  hay. 
In  debt  by  the  vicar,  for  the  hay  tithes  of  those  four,  his  right  to  a  corn-tithe  was 
admitted,  though  no  formal  endowment  was  proved.  Terriers  from  1696  to  1778 
gave  the  vicar  tithes  of  corn  and  hay.  No  payment  or  claim  of  hay-tithe  was  proved 
prior  to  1808 ;  when  the  vicar  claimed  hay-tithe,  which  was  paid  by  the  occupiers  of 
three  of  the  townships,  but  in  the  fourth  the  payments  were  made  subject  to  the 
result  of  a  case  laid  before  counsel  These  payments  were  afterwards  returned,  but 
there  was  one  unconditional  payment  The  lay  rector  had  never  received  or  claimed 
the  hay-tithe.    The  Vahr  Ecclesiastieua  of  the  26  Hen.  Yin.  stated  the  vicarage  to 
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be  endowed  ^th  the  tithe  of  com,  bat  did  not  mention  hay-tithe.  Held^  that  there 
was  evidence  to  warrant  the  jurj  in  finding  that  the  vicarage  was  endowed  with  the 
hay-tithe;  that  the  burden  of  proof  with  respect  to  non-payment  was  upon  tiie 
defendant,  and  that  he  had  failed  to  establish  a  non-pa3rment  for  the  period  prescribed 
by  the  2  &  3  Will.  IV.  c.  100.    Pearson  v.  Beck,  xx.  489. 

11.  Commutation.  Some  proceedings  taken  before  the  tithe  commissioners,  after 
the  commencement  of  the  action,  as  to  the  commutation  of  tithes  for  the  four  town- 
ships, were  given  in  evidence,  to  show  that  exemption  by  non-payment  was  not  then 
claimed.  Held,  that  the  evidence  was  admissible,  although  entitled  to  very  little 
weight.    lb. 

12.  Tithes  as  a  chattels  ^  4  WilL  IV,  c.  27.  The  act  2  &  3  Will.  IV.  c.  100,  is 
unafiected  by  the  provinons  of  the  act  3  &  4  Will.  IV.  c.  27,  the  interpretation  clause 
of  the  latter  act,  although  enacting  that  the  word  **  land"  shall  in  its  meaning  extend 
to  tithes,  has  reference  to  an  estate  in  tithes,  and  not  to  tithes  as  a  chattel,  and  the 
second  section  therefore  does  not  embrace  the  case  of  a  render  of  tithes  as  a  chattel, 
by  the  person  bound  to  pay  to  the  tithe  owner.     The  Dean  of  Ely  v.  Bliss,  xix.  190. 

13.  Bill  for  account  of  tithes — Validity  of  award.  In  a  suit  for  an  account  of  tithes, 
the  defendants  set  up  an  award,  which  declared  that  a  certain  sum  should  be  paid  in 
lieu  of  tithes,  provided  the 'whole  lands  were  subject  to  tithes;  but  if  only  subject  to 
tithes  according  to  a  specified  terrier,  then  a  different  sum  was  awarded.  The 
defendants  also  set  up  at  the  hearing  the  statute  53  Geo.  IQ.  c.  127,  as  a  bar  to  the 
recovery  of  tithes  for  more  than  six  years.  The  statute  was  not  pleaded  by  the 
answer  of  the  defendants.  Held,  that  the  award,  not  being  final,  was  void,  but  tiiat 
the  plaintiffs  were  only  entitied  to  an  account  of  tithes  for  six  years  before  the  filing 
of  the  bill.     Goode  v.  Waters,  i.  181.    • 

14.  Merger  of  tithe.  The  intent  of  the  '*  Tithe  Commissioners  Amendment  Act" 
was  to  preclude  all  questions  of  merger  of  tithe  where  declarations  of  merger  had 
been  made  Trith  the  consent  of  the  .conunissioncrs.     Walker  v.  Bentley,  xv.  1 70. 

15.  If  lands  have  once  become  exempt  from  tithe,  twenty  years*  subsequent  percep- 
tion of  tithes  from  the  same  lands  will  not  render  them  tithable.  Bunbury  ▼.  FvUer, 
zjuv.  425. 

TOLLS. 

The  Ramsgate  Harbor  Act,  (32  Geo.  IIL  c.  76,)  imposed  certain  "rates  and  duties" 
on  the  owners  of  vessels  entering  or  passing  the  harbor.  A  vessel  having  passed  the 
harbor  on  her  outward  and  also  on  her  homeward  voyage,  a  claim  for  two  payments 
under  that  act  was  made  upon  the  owner  in  respect  of  each  voyage.  He  made  both 
payments  under  protest,  and  sued  in  the  county  court  for  the  money  piud  in  rc^)ect 
of  the  last  voyage,  on  the  ground  that  the  act  did  not  entitie  the  trustees  to  a  second 
payment  under  these  circumstances.  Held,  that  these  rates  and  duties  were  tolls,  and 
that  the  title  to  a  toll  was  in  question,  within  the  meaning  of  the  9  &  10  Vict,  c  95^ 
s.  58.    Adey  v.  The  Deputy  Master  of  Trinity-House,  xvi.  124. 

TRADE  MARKS. 

1.  Two  manufacturers  having  same  name — Selling  in  own  ncmie.  Where  the  mami- 
ftcturer  of  an  article  of  trade  sells  it  under  his  own  name,  the  manufacturer  does  not 
thereby  acquire  such  an  exclusive  right  in  the  use  of  the  name  or  tide  under  which 
the  article  has  been  sold  as  to  prevent  the  use  of  it,  without  fraud,  by  another  person 
having  the  same  name,  in  the  sale  of  a  similar  article  manufactured  by  himselC 
Burgess  v.  Burgess,  xvii.  257. 

2.  Breach  of  decree — Acquiescence.  Acquiescence  on  the  part  of  plaintiffs  wk> 
have  obtained  an  injunction  restndning  the  use  of  a  trade  mark,  in  order  to  coostitnte 
a  valid  defence  to  a  motion  by  them  to  commit  for  breach  of  the  injunction,  mint  be 
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such  as  to  amount  almost  to  a  license  by  them  to  the  defendants  to  use  the  trade  mark. 
Rodgers  ▼.  Nowill^  xviL  145.    See  also  s.  c.  xvii.  83. 

8.  Misrepresentation  of  an  article  as  being  patented — Use  of  trade  mark  by  a  former 
servant  A  contrived  a  grate  which  he  termed  *^A's  Patent  Kitchener,"  but  no  patent 
was  ever  taken  out  B,  formerly  a  servant  of  A,  secretly  took  a  list  of  his  customers, 
and  also  plans  and  drawings  of  all  his  models  and  works,  and  used  them  in  constructing 
an  cxacdy  similar  article,  which  he  sold  undef  the  name  of  "A's  Patent  Kitchener;" 
but  there  was  no  proof  that  he  represented  the  articles  sold  by  him  as  having  been 
actually  made  by  A.  Plunti£f  suffered  four  months  to  elapse  without  taking  any 
steps.  Ileldj  that  the  misrepresentation  of  the  article  as  being  patented  was  so  far 
fraudulent ;  and  that  looking  also  to  the  lapse  of  time,  the  court  would  not  interfere 
summarily  by  injunction  to  prevent  defendant  from  using  plaintiff's  name  in  such 
manner ;  therefore  the  bill  was  retained  for  six  months,  with  liberty  to  bring  an  action 
in  the  mean  time.    Flavell  v.  Harrison,  xix.  15. 

4.  Secret  in  trade — Use  of  by  an  employee,  ffc.  A  party  who  has  a  secret  in  a  trade, 
and  employs  persons  under  contract,  express  or  implied,  or  under  a  duty,  express  or 
implied,  can  restrain  by  injunction  such  of  those  persons  as  have  gained  a  knowledge 
of  the  secret  from  setting  it  up  against  the  employer  Morison  v.  Mo€tt,  vi.  14 ;  ix. 
182.  • 

5.  Resemblance  of  marks.  In  an  alleged  infringement  of  a  right  to  trade  marks, 
the  court  must  ascertain  whether  the  resemblances  and  the  differences  are  such  as 
naturally  arise  from  the  necessity  of  the  case,  or  whether,  on  the  other  hand,  the 
dilTerences  are  simply  colorable,  and  the  resemblances  such  as  are  obviously  intended 
to  deceive  the  purchaser.     Taylor  v.  Taylot,  xxiiL  281. 

6.  Where  there  is  a  very  strong  resemblance  in  matter,  color,  and  arrangement  of 
trade  marks,  the  court  will  presume  that  it  is  not  fortuitous,  but  that  it  was  intentional, 
with  a  view  to  mislead  purchasers.    Edleston  v.  Vick^  xxiii.  51. 

TREASURE  TROVE. 

The  place  in  which  a  lost  article  is  found  does  not  constitute  any  exception  to  the 
general  rule  of  law,  that  the  finder  is  entitled  to  it  as  agunst  all  persons  except  the 
owner.  The  plaintiff,  having  picked  up  from  the  floor  of  the  shop  of  the  defendant 
a  parcel  containing  bank-notes,  handed  them  over  to  the  defendant  to  keep  till  the 
owner  should  claim  them.  They  were  advertised  by  the  defendant,  but  no  one 
appearing  to  claim  them,  and  three  years  having  elapsed,  the  plaintiff  requested  the 
defendant  to  return  them,  tendering  the  costs  of  the  advertisements,  and  offering  an 
indemnity.  Upon  the  defendant's  refusal,  an  action  was  brought  in  the  county  court, 
and  judgment  given  for  the  defendant.  Held,  on  appeal,  reversing  the  judgment 
below,  that  the  plaintiff  was  entitled  to  the  notes  as  against  the  defendant  Bridges 
y.  Hawkestoorthy  vii.  424. 

TRESPASS. 

I.  FOR  INJURIES   T7NDER  PSOOE88    OF  LAW. 
II.   MISCELLANEOUS    CASES.  ^ 

I.  Far  Injuries  under  Process  of  Law. 

1.  Poor-law  commissioners,  orders  of— Union  of  parishes — Action  against  magistrates. 
The  poo]>law  commissioners,  in  an  order  providing  for  the  administration  of  the  poor- 
laws,  treated  B.  and  D.  as  two  distinct  townships.  Those  acting  under  this  order 
assessed  a  contribution  on  the  overseen  (one  of  whom  was  the  plaintiff)  of  the  parish 
of  B.  cum  D.,  treating  the  two  as  one  township.    The  defendants,  wlu>  were  magi»> 
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trates,  caused  pUuntiff 's  goods  to  be  taken  in  distres  to  enforce  iSbaa  contiibaliao. 
Heldj  that  the  existence  of  a  legal  ob%ation  to  pay  the  contribution  was  a  necenaiy 
preliminary  condition  to  their  having  any  authority  to  enforce  payment ;  and  tliat,  if 
no  such  obligation  existed,  the  magistrates  had  acted  without  jurisdiction,  and  were 
liable  in  trespass.  Heldj  also,  dubitante  Alderson,  B.,  that  although  the  ordsr  of  tiie 
commissioners  would  have  been  wrong,  if  those  places  constitnted  one  township,  stil], 
that  the  order,  until  removed  by  certiorari  and  quashed,  was  valid  ad  interim,  fay 
virtue  of  the  4  &  5  WilL  lY.  c.  76,  s.  105,  and  that  the  township  of  B.  com  D.  was 
liable  to  contribute.    Newbould  v.  Coltman,  iii.  455. 

2.  Arrest  in  action  not  brought  tUl  six  monOis  after  act  committed — Officer,  The 
defendant,  Barnes,  having  obtained  a  warrant  to  search  the  plaintiff's  house,  and  to 
apprehend  him  on  a  charge  of  felony,  the  warrant  being  headed  "  To  the  GonstaUe 
of  D.,  in  the  county  of  W.,"  delivered  it  to  the  defendant,  Barton,  a  county  constable, 
appointed  under  the  2  &  3  Vict  c.  93,  who  executed  it  ^thin  the  parish  of  D.,  by 
apprehending  the  plaintiff.  Held,  first,  that  trespass  was  the  proper  form  of  action ; 
secondly,  that  the  parish  constable  of  D.,  and  not  the  defendant.  Barton,  was  the  proper 
party  to  execute  the  warrant,  but  that  Barton  was  protected,  the  action  not  having 
•been  brought  against  him  within  six  months,  pursuant  to  the  24  Geo.  JQ.  c.  44,  s.  8,  * 
and  that  the  other  defendank  was  liable.    Freegard  v.  Barnes,  xiv.  394. 

3.  Existence  of  warrant  admitted  by  replication.  In  trespass  for  breaking  and  enter- 
ing the  plaintiff's  house  and  taking  his  goods,  defendant  pleaded  a  justification  undor 
a  fi,  fa.  and  warrant  of  execution  agmnst  the  goods  of  one  6.  H.,  which  warrant  was 
delivered  to  the  defendant,  a  bailiff,  to  be  executed,  and  that  under  the  authority  of 
the  same  the  defendant  entered,  &c.  The  plaintiff  replied  de  injurid,  adnutting  the 
writ,  the  making  of  the  warrant,  and  the  delivery  thereof  to  the  bailiff.  HM,  that 
the  existence  of  a  warrant  was  admitted  by  the  replication,  and  that  the  defendant 
was  not  bound  to  prove  it     Hewitt  v.  Macquire,  vii.  571. 

4.  Allegation  that  defendant  continued  on  plaintiff's  premises  eight  dags,  bg  ft^at 
evidence  supported.  If  a  declaration  states,  in  an  action  for  trespass,  that  the  defend- 
ant broke  and  entered  the  premises  of  the  plaintiff,  and  continued  there  the  space 
of  eight  days,  it  is  sufficient  to  prove  an  entry  on  the  first  day  named,  and  a  subse- 
quent reentry,  though  the  defendant  once  left  the  premises  without  intending  to 
return.    Percival  v.  Stamp,  xxiv.  399. 

5.  A  sheriff  who  remains  in  possession  under  a  writ  of  ^.  fa.  more  than  a  reasonable 
time,  is  liable  to  an  action  of  trespass.    Ash  v.  Dawnay,  xvi.  501 ;  and  see  note. 

U.  Jdticettaneaui  Cases. 

1.  Against  railway  company  for  kUling  sheep.  Tlrespass  will  not  lie  against  a  Tiiiway 
company,  whose  train,  driven  according  to  the  general  directions  of  the  company,  na 
over  and  killed  some  sheep  which  had  strayed  on  the  line  in  consequence  of  the 
defective  fences  of  the  company.  Sharrod  v.  The  London  and  Northwestern  RaHway 
Co.  iv.  401. 

2.  Mortgagee  out  of  possession  and  not  having  entered,  cannot  maintain  trespass.  A 
mortgagee  out  of  possession,  and  not  having  entered  on  the  land  mortgaged  previously 
to  the  trespass  upon  it,  nor  having  a  judgment  by  default,  or  a  verdict  in  ejectment 
in  his  favor,  is  not  entitled  to  maintain  an  action  of  trespass.  Turner  ▼.  Cameron's 
Coalbrook  Steam  Coal,  ifc.  Railway  Co.  iL  342. 

3.  Justification  under  assignment  of  lease  of  minerals — Dispossession.  Trespass  for 
breaking  and  entering  the  plaintiff's  closes  and  digging  minerab  therein.  Heas,  first, 
not  possessed ;  and  secondly,  a  plea  justifying  the  trespass  by  the  defendant  as  asaignee 
of  a  lease  of  the  minerals,  and  of  the  right  to  woric  them  for  ninety-nine  yean,  granted 
by  the  owner  of  the  fee  in  1821.  Beplication,  that  the  right  to  make  an  entry  did 
not  first  aocnie  to  the  defendant  or  those  through  whom  he  claimed  within  twaii^ 
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yoan  next  before  the  entry  by  the  defendant,  and  that  the  defendant's  right  was, 
therefore,  barred  by  the  3  &  4  Will.  IV.  c.  27.  It  appeared  that  in  1821,  while  B. 
was  in  possession  as  tenant  from  year  to  year  of  a  farm,  including  the  close  in  question, 
the  owner  of  the  fee  by  indenture  demised  the  coal  lying  beneath  the  farm  to  B.  and 
P.  for  ninety-nine  years,  with  liberty  to  work  the  same.  The  interest  of  B.  and  F. 
under  this  demise  became  Tested  by  various  mesne  assignments  in  the  defendant,  who, 
in  1847,  (during  the  term,)  worked  the  coaL  Up  to  1847  no  coal  had  ever  been 
worked  under  the  demise.  Held^  first,  that  B.  must  be  presumed  to  have  been  in 
possession  of  the  minerals,  as  well  as  of  the  surface,  when  the  lease  for  ninety-nine 
years  was  granted,  which  thus  became  a  lease  in  possession  and  not  a  mere  interesse 
termini,  and  that  this  possession  of  the  minerals  continued  and  passed  to  the  defendant 
without  any  actual  entry  under  the  lease  of  1821.  Secondly,  that  the  possession  of  B. 
enured  for  the  benefit  of  himself  and  P.  Thirdly,  that  the  second  plea  confessing  that 
the  plaintiff  was  de  facto  in  possession  when  the  trespasses  were  conunitted,  would 
be  satisfied  by  a  dispossession  of  the  lessees  within  twenty  years  before  the  defend- 
ant entered  to  commit  the  trespasses  in  question,  and  that  the  defendant  might  rely 
on  the  right  of  entry  which  accrued  on  such  diqx)ssession,  and  not  upon  a  right 
of  entry  accruing  as  upon  a  grant  of  an  interesse  termini  in  1821.  Keyie  y.  Powell^ 
xviii.  411.  ^ 

4.  Plea  of  justification — Posseuion  of  cloge — Cricket  ground.  Trespass  for  assault 
Plea,  that  the  plaintiflT  was  wrongfully  and  unlawfully  in  a  certain  close  of  the  defend- 
ant Bagge  without,  &c.,  whereupon  the  said  defendant,  and  the  other  defendant,  as  his 
servant,  and  by  his  command,  requested  the  plaintiff  to  depart,  and  because,  &c., 
(justifying  the  assault)  Plea,  also,  that  before,  &c,  eleven  members  of  a  certain 
cricket  club,  called  jthe  Lynn  Club,  to  wit,  &c.,  and  eleven  members  of  a  certain  other 
cricket  club,  called  the  Litcham  Club,  to  wit,  &C.,  were  lawfully  possessed  of  a  certain 
close,  and  were  lawfully  playing  a  game  of  cricket  in  and  upon  the  said  close ;  that 
the  plaintiff  was  wrongfully  and  unlawfully  in  and  upon  the  said  close,  and  inter- 
rupted, hindered,  and  prevented  the  playing  of  the  said  game,  whereupon  the  defendant 
Bagge  in  his  own  right,  and  by  the  command  and  authority  of  the  ten  other  members 
of  the  Lynn  Club,  and  the  said  eleven  members  of  the  Litcham  Club,  requested  the 
plaintiff  to  depart  out  of  the  sfdd  close,  and  to  desist  from  interrupting  the  playing  of 
the  said  game,  which  the  plaintiff  refused  to  do,  whereupon  the  defendant  Bagge  in 
his  own  right,  and  by  the  command,  &c,  and  the. other  defendant,  as  the  servant,  &c, 
removed  the  plaintiff  from  and  out  of  the  said  close,  &c.  Replication,  to  the  first  of 
the  above  pleas,  that  the  same  close  was  the  close  and  soil  of  the  plaintiff  together 
and  along  with  the  said  Bagge  and  the  other  members  of  the  Lynn  Club,  as  joint 
tenants  thereof,  and  that  the  plaintiff  was  then  as  such  joint  tenant  possessed,  &c., 
and  that  the  defendant  Bagge  had  nothing  in  the  said  close  except  as  joint  tenant 
with  the  plaintiff,  &c.  And  as  to  the  other  plea,  de  injuria.  Ik  appeared  at  the  trial 
that  whilst  the  game  of  cricket  was  being  played  between  eleven  members  of  the 
Lynn  Club,  (the  defendant  Bagge  being  one,)  and  eleven  members  of  the  Litcham 
Club,  the  plaintiff,  who  was  a  member  of  the  Lynn  Club,  but  not  one  of  the  eleven 
players,  took  the  place  of  one  of  the  players,  and  thereupon  a  misunderstanding 
arose,  which  led  to  the  assault  complained  of  in  the  forcible  removal  of  the  plaintiff 
from  off  the  space  of  ground  upon  which  the  match  was  played,  and  which  was 
tabooed  off  for  the  purposes  of  the  game,  and  within  which  only  the  players  were 
properly  at  liberty  to  go.  The  close  in  question  was  occupied  at  an  annual  rent 
under  an  agreement  between  the  owner  of  the  soil  and  the  Lynn  Cricket  Club,  of 
which  the  defendant  Bagge  was  the  president  A  verdict  was  found  for  the  plaintiff 
Held,  that  the  agreement  under  which  the  close  was  occupied,  established  the  issue  on 
the  first  of  the  above  pleas,  as  to  the  plaintiff  being  jointly  possessed  of  the  dose. 
Hddf  also,  that  the  issue  on  the  other  plea  was  properly  found  for  the  plaintiff,  the 
giound  of  the  justification  pleaded  being  that  the  twenty-two  members  of  the  Lynn 
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and  the  Litcham  clubs  were  possessed  of  the  dose,  and  that  the  trespass  had  been 
committed  in  the  exercise  of  such  right    Holmes  v.  Bagge^  zviii.  406. 

5.  Possession  sufficient  to  maintain  trespass.  If  R.  makes  a  deed  of  assignment  of 
the  goods  in  a  certain  house  to  the  plaintifi,  to  hold  upon  trust  to  permit  and  suffer  B. 
to  hold  the  goods  and  premises  until  demand  of  the  payment  of  money  to  become  due, 
the  assignment  passes  a  sufficient  right  to  the  possession  of  the  goods  to  entitle  tiie 
plaintiff  to  maintain  trespass  for  the  taking  of  them.     JVhite  v.  Morris,  xi.  515. 

6.  Revocation  of  authority^  Where  the  owner  of  premises,  who  has  employed  an 
auctioneer  to  sell  his  goods  thereon,  revokes  his  consent  to  the  auctioneer  remaining 
on  the  premises,  the  latter  has  no  right  to  continue  there,  though  he  has  incurred 
expenses  in  allotting  the  goods,  and  though  he  remains  only  to  complete  the  sale  by 
delivering  the  goods  to  the  purchasers.     Taplin  v.  Florence,  iii.  520. 

7.  Trespass  in  search  or  pursvdt  of  game.  To  constitute  the  offence  of  trespassing 
upon  land  in  search  or  pursuit  of  game,  within  sect  80  of  stat  1  &  2  WilL  lY.  c.  32, 
there  must  be  a  personal  entering  or  being  on  land ;  that  land  may  be  a  highway. 
Defendant,  being  on  a  highway  with  a  gun,  sent  his  dog  into  the  land  of  A.,  lying  <« 
either  side  of  the  road.  A  pheasant  flew  out,  and  he  fired  at  him.  Held,  that  he  was 
properly  convicted,  under  sect  SO,  of  being  upon  A.'8  land  in  search  of  gam& 
Rcgina  v.  Pratt,  xxx.  804.    - 

8.  Trespass  will  lie  agmnst  a  corporation.  The  Eastern  Counties  Railway  Co.  t. 
Broom,  ii.  406. 

9.  In  actions  for  trespass  to  land,  the  locus  in  quo  should  be  designated  by  abuttals, 
or  other  description,  as  it  was  at  the  time  of  the  trespass,  and  not  at  the  time  of 
declaration.  Humfrey  v.  The  London  and  Northwestern  Railway  Co.  xii.  554  ;  8.  C 
XX.  384. 

10.  Measure  of  damages.  An  assignment  was  made  by  B.  of  all  his  goods  and  chat- 
tels to  secure  a  debt,  subject  to  a  proviso  in  the  deed  of  assignment,  that  every  thing 
therein  contained  should  cease  and  be  void  upon  payment  of  the  debt  on  a  day 
named,  or  at  such  earlier  day  as  the  parties  should  appoint,  by  a  notice  in  writing, 
interest  in  the  mean  time  to  be  p^d.  There  was  also  a  stipulation  that  until  de&ult 
in  payment  of  the  debt  or  the  interest,  it  should  be  lawful  for  B.  to  hold,  use,  and 
possess  the  said  goods  and  chattels  without  any  manner  of  hinderance  or  disturbance^ 
Held,  that  B.  was  entitled  to  maintain  an  action  of  trespass  in  respect  of  a  seixuie  of 
the  goods  and  chattels  by  the  assignees,  a  sufficient  notice  not  having  been  given  as 
required  by  the  above  proviso ;  but  the  proper  measure  of  damages  in  the  action  was 
not  the  value  of  the  goods  seized,  but  B/s  limited  interest  in  the  goods  at  the  time. 
Brierly  v.  Kendall,  x.  819. 

TRIAL. 

1.  Special  jury — Mistrial  by  common  jury.  Defendant  obtained  a  rule  for  a  special 
jury,  which  was  nominated  and  reduced,  but  no  jury  process  issued.  Afterwards 
plaintiff  obtained  a  judge^s  order,  by  which  the  cause  was  to  be  tried  as  a  common 
jury  cause,  and  come  on  in  its  turn  in  the  common  jury  list,  but  defendant  was  to  be 
at  liberty  to  try  it  before  a  special  jury  if  he  could  procure  their  attendance  on  that 
day.  The  cause  was  tried  by  a  common  jury  as  undefended.  Held,  that  the  trial 
was  irregular.    Montagu  v.  Smith,  viii.  329. 

2.  Order  to  try  issue  by  tales.  On  motion,  the  court  ordered  that  the  jud^  might 
have  power  to  try  an  issue  by  a  tales,  after  it  had  been  directed  to  be  tried  in  a 
certain  county  by  a  special  jury  of  that  county.  The  Freemen  and  Staliingers  of 
Sunderland  v.  The  Bishop  of  Durham,  v.  126. 

3.  Too  many  jurors.  At  the  trial  of  a  cause  by  a  special  jury,  it  ha^ng  been 
discovered  during  the  examination  of  the  first  witness  that  there  were  thirteen  jmm 
in  the  box,  the  judge  offered  to  dismiss  one,  but  the  defendant's  counsel  reftishig  to 
consent,  and  it  being  impossible  to  i&certain  which  of  the  jurors  was  sworn  last,  he 
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dischai^ged  the  jury,  directed  the  special  jurymen  to  be  called  over  again^  and  tried 
the  cause  by  the  first  twelve  that  answered.    HeUl^  regular.    Muirhead  v.  Evans,  iiL 

587. 

TRINITY  COLLEGE. 

If  a  junior  fellow  of  Trinity  College,  Cambridge,  accepts  the  office  of  Regius  Pio* 
fessor,  he  ceases  to  be  a  fellow,  except  in  name  only,  and  his  subsequent  election  ai 
senior  fellow  is  void.    Ex  parte  EdUston^  xxviL  439. 

TROVER. 

1.  Trover  for  fixtures.  Trover  will  not  lie  for  fixtures  which  a  tenant  has  left 
annexed  to  the  freehold  afler  he  has  quitted  possession,  with  the  leave  of  his  landlord, 
for  the  purpose  of  enabling  him  to  make  terms  as  to  their  purchase  by  the  incoming 
tenant    Ruffey  v.  Henderson,  viiL  805. 

2.  Effect  of  recovery  in  trover.  Judgment  recovered  (though  without  satis&ction) 
against  one  in  an  action  for  a  conversion  of  goods  by  wrongfully  selling,  is  a  bar  to  an 
action  for  money  had  and  received  for  the  proceeds  of  the  same  sale,  against  another, 
whether  a  party  to  the  conversion  or  not.    Buckland  v.  Johnson,  xxvi.  828. 

3.  Semhle,  per  Jervis,  C.  J.  That  a  recovery  in  trover  for  the  conversion  of  goods 
vests  the  property  in  the  goods  in  the  defendant  from  the  time  of  the  converaon.    Ih, 

4.  Sale  by  assignees  of  banbrupt  of  goods  mortgaged  to  bankrupt,  a  conversion,  A 
mortgaged  certain  goods  to  B  to  secure  payment  of  a  certain  sum  on  a  day  fixed,  or 
before  on  notice  and  interest  till  default,  A  to  be  allowed  to  hold  and  enjoy  the  goods. 
He  became  bankrupt  before  the  day  of  payment,  and  the  defendants,  his  assignees, 
sold  the  goodit,  which  B  had  previously  assigned  to  the  plainttfis.  Held,  that  althou^ 
the  right  to  tlie  possession  of  the  goods  was  vested  in  A  until  the  day  of  payment, 
(defeasible  by  non-payment  of  the  principal  and  interest  according  to  the  provisions 
of  the  deed,)  yet  that  the  sale  of  the  goods  before  that  day  put  an  end  to  the  term, 
and  that  the  assignees  had  thereby  been  guilty  of  a  conversion  for  which  the  plaintiffs 
were  entitled  to  maintain  trover.    Fenn  v.  BitUeslon,  viiL  488. 

5.  Possession  sufficient  to  support  trover — Estoppel — Dissolution  of  partnership.  The 
plaintiff  and  defendant  had  been  in  partnership  as  paper  makers  and  iron  merchants ; 
the  deed  of  dissolution  recited  an  agreement  that  the  defendant  should  have  all  the 
stock  in  trade  in  the  business  of  paper  makers,  but  the  plaintiff  should  receive  paper 
out  of  that  stock  to  the  value  of  898/.  45.  lid,  which  was  to  remain  in  the  paper  null 
for  a  year,  and  the  plaintiff  was  to  have  all  the  stock  in  trade  in  the  iron  business. 
The  deed  also  recited,  that  in  pursuance  of  that  arrangement  paper  of  that  value 
had  been  delivered  to  the  plaintiff,  and  the  same  then  was  in  the  paper  mill  as  the 
plaintiff  acknowledged ;  and  then  followed  an  assignment  to  the  pl^nttff  of  all  the 
stock  in  trade  in  the  iron  business,  and  to  the  defendant  of  all  the  stock  in  trade  in 
the  paper-making  business,  **  except  die  898^  4^.  lid,  worth  of  paper  so  delivered  to 
the  plaintiff  as  aforesaid."  No  actual  delivery  or  separation  of  this  portion  of  the 
paper  took  place ;  but  there  was  evidence  of  a  conversion  of  the  whole  by  the  defend- 
ant Held,  that  the  defendant  was  estopped  from  denying  a  delivery  to  the  plaintiff; 
and  there  having  been  a  conversion  of  the  whole,  that  the  plainliff  had  sufficient 
possession  to  support  an  action  of  trover.     Wiles  v.  Woodward,  iv.  510. 

6.  Plea  of  not  guilty.  In  trover,  the  plea  of  not  guilty  admits  the  right  of  property 
to  be  in  the  plaintiff.    Jones  v.  Domes,  vi.  566. 

7.  Payment  of  expenses  on  goods  after  action.  Defendant  converted  cartain  japanned 
skins  of  the  plaintiff,  su{^>osing  them  to  be  his  own,  whereupon  the  plaintiff  brought 
trover ;  afler  action,  defendant,  without  plaintiff's  request,  paid  the  japanner  the  costs 
of  japanning  them, — the  japanning  being  done  upon  plaintiff's  orders.  Held,  that 
the  plaintiff  was  entitled  to  recover  the  full  value  of  the  goods  in  their  japanned 
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state,  and  that  the  defendant  was  not  entitled  to  deduct  the  sum  he  had  paid  the 
japanner.     Salmon  v.  HorwitZy  xxviii.  1 75. 

8.  Deposit  of  goods — Setting  up  right  of  true  owner.  Judgment  having  been  obtained 
against  the  plaintiff,  he  executed  a  bill  of  sale  of  his  plate  to  M.  to  defeat  the  execu- 
tion. M.  aflerwards  took  an  assignment  of  the  judgment,  and  issued  an  execution 
against  the  plaintiff  and  seized  his  goods,  whereupon  the  latter,  fi>r  the  purpose  of 
defeating  the  execution  of  M.,  deposited  the  plate  with  the  defendant  Held^  in  an 
action  of  trover  for  the  plate,  that  the  defendant  was  entitled  to  set  up  the  right  of  M. 
to  it     Cheesman  v.  Excell,  iv.  438. 

9^  What  constitutes  a  conversion.  In  an  action  of  trover,  the  evidence  was,  that  the 
plaintiff  placed  certain  pieces  of  timber  and  spars  on  the  defendant's  wharf;  that 
the  defendant  removed  them ;  and,  upon  their  being  again  placed  on  his  land,  he 
covered  them  over  with  earth  and  soil,  and  aflerwards  directed  workmen  to  dig  a  pit 
at  the  spot  where  the  timber  was  so  buried,  and,  in  digging  the  pit  the  timber  was  cut 
through,  the  ends  of  the  pieces  of  timber  being  left  in  the  soil,  and  the  pieces  cut  awaj 
being  afterwards  washed  by  the  tide  into  the  Thames ;  and  it  was  heldf  that  there  was 
not  sufficient  evidence  of  a  conversion  to  entitle  the  plaintiff  to  a  verdict  on  the  plea 
of  not  guilty.     Simmons  v.  LiUystone,  xx.  445. 

10.  In  order  to  constitute  a  conversion,  there  must  be  an  intendon  to  take  the 
property  in  the  goods  themselves,  or  to  deprive  the  plaintiff  of  the  property.    lb. 

11.  A  having  lawfully  received  certain  bills  of  exchange  from  B,  a  trader,  C  came 
to  him,  and  stating  that  he  was  acting  on  behalf  of  Messrs.  T.  &  Co.,  creditors  of  B, 
demanded  the  bills  from  A,  and  upon  his  refusal,  said  that  B  was  about  to  be  made  a 
bankrupt,  that  the  bills  must  be  given  up,  and  that  if  they  were  not,  A  would  be 
compelled  to  give  them  up  by  the  conunissioner,  and  the  expense  would  cost  A  2002., 
and  the  commissioner  would  be  very  angry.  A  was  at  the  time  ill  in  bed,  and,  being 
greatly  alarmed,  gave  up  the  bills.  Ileldy  that  this  was  no  conversion  by  C,  as  trespass 
would  not  have  been  maintainable  for  the  taking  under  these  circumstances.  It 
appeared,  however,  that  afterwards,  and  before  C  had  handed  the  bills  to  his  princi- 
pals, he  was  informed  that  the  plaintiff  was  entitled  to  the  bills,  and  possession  of 
them  was  demanded  on  behalf  of  the  plaintiff,  but,  notwithstanding  this,  he  delivered 
them  to  Messrs.  Y.  &  Co.  Held,  that  this  was  a  conversion.  Powell  v.  Hoyland^  vu 
862. 

12.  There  is  no  conversion  of  goods  for  which  trover  will  lie,  unless  there  be  a 
repudiation  of  the  right  of  the  owner,  or  the  exercise  of  a  dominion  over  them  incon- 
sistent with  that  right    Heald  v.  Carey ^  ix.  429. 

13.  A,  residing  in  Paris,  despatched  seven  cases  of  goods  by  a  railway,  vioL  Dnnkiik, 
to  London,  deliverable  to  B,  or  order.  One  of  the  cases  arrived  at  Dunkirk  damaged. 
C,  the  agent  of  the  railway  and  of  the  Dunkirk  and  London  steamboats  in  connectioa 
with  it,  had  the  damaged  case  inspected  according  to  the  law  of  France,  and  consigned 
it  to  the  defendant,  the  broker  for  the  steamboats  in  London,  to  hold  at  the  disposal 
of  B,  or  order.  B  accepted  a  bill  of  lading  for  the  case.  On  its  arrival  at  London, 
no  one  having  chumed  the  case  within  the  time  specified  in  the  bill  of  lading,  tiie 
defendant  paid  the  duty  on  it  and  removed  it  into  a  warehouse  of  D,  and  D  removed 
it  into  another  of  his  warehouses,  without  the  defendant's  knowledge.  There  it  was 
burned  by  an  accidental  fire.  Held^  that,  whether  the  defendant  was  bound  to  paj, 
or  justified  in  paying  the  duty,  or  not  there  was  no  conver^on  by  himu     lb* 
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I.   CREATION   OP  TRUSTS. 
II.   VESTING    ORDER. 

III.  APPOINTMENT   AND   REMOVAL    OF  TRUSTEES. 

IV.  RIGHTS,  POWERS,  AND   DUTIES    OP  TRUSTEES. 
V.   LIABILITIES    OP  TRUSTEES. 

VI.   BREACHES    OP   TRUST. 
VII.   PRACTICE. 
VIIL   MISCELLANEOUS    CASES. 

I.  OrecUian  of  Trusts. 

1.  Trusts  may  be  constituted  not  merely  by  direct  declaration  of  trust,  but  also  by 
the  constructive  operation  of  the  consequences  flowing  from  the  acts  of  parties.  Thus 
equity  will  enforce  the  execution  of  a  trust,  not  only  against  the  trustees  themselves, 
but  against  all  persons  who  obtained  possession  of  the  property  affected  by  the  trust, 
provided  they  had  notice  of  it    Pooley  v.  Budd,  vii.  229. 

2.  The  declaration  of  trust  by  a  trustee  in  a  deed,  without  the  expression  of  an 
agreement,  amounts  to  a  contract  between  the  trustee  and  the  cestuis  que  trustent. 
liichardson  v.  Jenkins,  xiz.  37. 

3.  A  lent  B  100/.  in  October,  1S43,  on  which  occasion  B  wrote  and  signed  the 
following  document :  **  Received  of  A,  for  the  use  of  C,  100/.,  to  be  paid  to  her  at 
A's  death,  but  the  interest  at  4/.  per  cent  to  be  paid  to  A.**  Underneath  was  written, 
'*  I  approve  the  above,"  which  was  signed  by  A.  This  document  was  ^ven  to  A. 
The  money  was  not  paid  to  A  in  her  lifetime.  In  June,  1S45,  A  died.  Held^  that  B 
was  a  trustee  for  C  of  100/.  at  the  death  of  A.    Moore  v.  Darton,  vii.  134. 

4.  Intention  to  create,  A  testatrix,  by  her  will,  gave  2,000/.  stock  to  two  trustees,  in 
trust,  to  pay  the  dividends  to  the  plaintiff*  for  her  separate  use ;  and  after  making  her 
will,  she  expressed  her  intention  of  giving  a  further  sum  of  2,000/.  to  the  plaintiff 
upon  the  same  trusts.  One  trustee  died  during  the  life  of  the  testatrix ;  the  surviving 
trustee  transferred  two  separate  sums  of  2,000/.  stock,  at  two  different  times,  into  her 
own  name,  and  gave  the  pliuntiff  a  power  of  attorney  to  receive  the  dividends  upon 
both  sums.  There  was  evidence  to  prove  that  the  trustee  knew  of  the  desire  of  the 
testatrix  to  give  the  second  sum  of  2,000/.  to  the  plaintiff,  and  that  the  trustee  had 
expressed  her  intention  of  carrying  that  desire  into  effect  The  trustee  afterwards 
became  of  unsound  mind.  Held^  that  the  second  sum  of  2,000/.  so  transferred  by  the 
trustee  was  sufhciently  impressed  with  a  trust  in  favor  of  the  plaintiff.  Gray  v.  Gray^ 
xiii.  154.  • 

5.  Secret  trust — Socialist  school,  A  devise  and  bequest  of  the  testator's  residuary 
estate  to  two  persons,  with  an  oral  intimation  given  by  the  testator  to  one  (if  not 
both)  of  the  devisees,  that  he  had  confidence  in  them,  and  was  satisfied  they  would 
carry  out  his  intentions,  which  they  well  knew,  and  an  assent  by  one  of  the  devisees 
to  this  intimation — heldj  to  be  an  undertaking  by  the  devisee  that  he  would  carry 
out  the  intention,  and  to  be  therefore  a  gift  upon  a  secret  trust  And  it  appearing 
that  the  trust  was  for  the  foundation  of  a  Socialist  school,  and  either  charitable  or 
illegal,  the  court  declared  it  void  as  to  the  real  estate,  mortgages,  and  chattels  real, 
and  directed  an  inquiry  into  the  nature  of  the  trust  contemplated.  Russell  v.  Jackson^ 
xvii.  587. 

6.  Where  it  appeared  that  the  gift  was  made  upon  the  assent  and  consequent  under- 
taking of  one  only  of  the  devisees  in  trust  to  perform  the  illegal  or  void  trust,  the 
oiher  devisee  could  not  take  the  estate  beneficially,    lb. 
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7.  In  such  a  case,  if  the  extent  of  the  property  intended  by  the  testator  to  be 
inbjected  to  the  secret  trust  be  uncertain,  it  lies  with  the  trustee  who  has  taken  the 
estate  by  means  of  his  assent  to  the  testator's  design,  to  show  to  what  part  of  the 
property  the  trust  does  not  extend,    lb, 

8.  Complete  declaration^  not  revocable.  P.,  being  indebted  to  J.  in  a  sum  of  SO<M.  to 
be  repaid  by  instahnents,  drew  up,  but  did  not  sign,  a  memorandum,  which  was  signed 
by  J.,  by  which  J.  directed  the  instahnents  to  be  invested  as  therein  mentioned,  and 
the  dividends  to  be  paid,  after  the  decejute  of  J.,  to  and  among  the  children  of  F.  M. 
and  £.  his  wife ;  and  when  the  youngest  attained  the  age  of  twenty-one  years,  then 
the  whole  fund  was  to  be  divided  among  such  children.  If  any  child  died  before  the 
youngest  attained  twenty-one  years,  his  share  was  to  go  to  the  survivors  in  the  same 
manner.  This  memorandum  was  never  made  known  to  the  parties  interested,  but 
only  to  P.  and  J.  Aflerwards  J.  executed  another  memorandum,  in  effect  revoking 
the  direction  in  the  first  memorandum  for  investing  the  instalments  and  directmg 
pa3rment  of  the  instalments  to  herself.  Held^  that  the  first  instrument  amounted  to  a 
fun  and  complete  declaration  of  tmst,  and  was,  therefore,  not  revocaUe.  Palenon  v. 
Murphy y  xvii.  287. 

9.  Payments.  P.,  die  trostee,  had  paid  several  instalments  to  the  testatrix  after  the 
date  of  the  second  memorandum.  Hdd^  that  the  cestuis  que  trust  under  the  first 
memorandum  could  not  recover  these  payments  in  the  present  suit^  which  was  a  sait 
by  P.,  the  executor,  for  the  administration  of  the  estate  of  J.    lb, 

10.  Life  assurance — Good  trusty  prima  fade — Void  against  creditors.  A  person, 
being  at  the  time  indebted,  effects  a  policy  of  assurance  on  his  own  life.  By  deed  he 
assigns  the  policy  to  a  third  party,  by  way  of  mortgage,  and  causes  the  mortgagee  to 
write  to  him  a  letter,  declaring  that,  after  payment  of  the  mortgage  debt  and  interest, 
he  held  the  surplus  upon  trust  for  M.  The  mortgagor  then  writes  a  letter  to  M., 
explaining  this  arrangement  for  her  benefit,  and  inclosing  the  mortgagee's  letter. 
Heid^  that  this  would  be  primd  facie  a  good  trust  for  M. ;  but  it  would  be  void  against 
creditors  of  the  insured  party  whose  debts  were  due  at  the  time  c^  the  declaration  of 
trust    MoffQtoley's  TVust,  in  re,  viL  268. 

11.  Copyhold — Legal  estate.  YHiere  an  act  of  parliament  declared  that  a  moie^ 
of  certain  copyhold  estates  should  be  vested  in  trustees  for  uses  mentioned,  it  was  4e2i 
that  the  legal  estate  was  vested  in  the  trustees.    Dixon  v.  Wilkinson,  xxi.  450. 

12.  Precatory  trust — Indefiniteness.  Gift  by  will  to  trustees  to  sell  and  invest,  and 
pay  the  annual  income  to  the  testator's  widow,  during  widowhood,  ^'  for  the  main- 
tenance, education,  and  support  of  herself  and  her  children;"  with  the  following 
words — ^  and  I  do  particularly  recommend,  desire,  and  direct  my  said  wife,  at  her 
decease,  by  will  or  otherwise,  to  divide  or  dispose  of  what  money  or  property  she  may 
have  saved  from  the  said  yearly  income  among  all  my  children,  in  equal  shares." 
Held,  too  indefinite  as  to  the  subject-matter  to  constitute  a  trust  for  the  children  in 
any  savings  made  by  the  widow.     Cowm<Bi  v.  Harrison,  xvii.  290. 

13.  Parol  declaration  oftrusL  The  reputed  parent  of  an  illegitimate  child  placed  a 
9nm  of  money  in  a  bank,  in  the  name  of  the  uncle  of  the  child,  and  stated  at  the  time 
to  a  clerk  at  the  bank  that  he  intended  the  money  for  the  child.  Held,  on  claim  after 
the  parent's  decease,  that  a  parol  declaration  of  trust  had  been  created  in  favor  of  the 
child.    Petty  v.  Petty,  xxi.  511, 

14.  Declaration  of  trust  by  hu^Hxnd  in  favor  of  wife — Promissory  note.  M:  allowed 
his  wife  to  have  a  separate  banker's  account,  to  which  moneys  belonging  to  her  settled 
to  her  separate  use,  and  also  moneys  not  so  settled,  were  paid  in.  M.  also  allowed  her 
to  draw  checks  upon  such  account  in  her  own  name.  She  from  time  to  time  paid 
such  checks  to  her  husband,  who  always  gave  her  a  memorandum  at  the  time,  and  at 
tiie  end  of  the  year  gave  a  promissory  note,  including  all  the  amounts  so  received. 
Held,  that  such  notes  operated  as  a  good  declaration  of  trust  by  the  husband  in  tuntt 
of  the  wife.    Murray  v.  Glasse,  zxL  51. 
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15.  Partnership.  A  trust  may  well  be  created  in  the  absence  of  anj  expression 
importing  confidence.  See  this  principle  applied  to  a  case  of  partnership,  in  Page  ▼. 
CoXf  zvii.  572. 

II.  Vesting  Order, 

1.  Petition  for  the  appointment  of  new  trustees  and  a  vesting  order  under  13  &  14 
Vict  c.  60.  The  trust  fund  was  a  sum  of  stock,  and  no  administration  in  England 
had  been  taken  out  to  the  sunriving  trustee.  The  court  refused  to  make  the  order. 
In  re  Frost's  Trusty  ii.  40. 

2.  Petition  by  tenant  for  life,  for  a  vesting  order,  to  vest  property  in  a  new  trustee 
appointed  in  the  place  of  a  trustee  out  of  the  jurisdiction,  must  be  served  on  the 
remainder-man.  It  must  be  proved  by  affidavit,  inter  tdiaj  that  the  power  has  been 
properly  exercised,  and  that  the  proposed  trustee  is  a  fit  and  proper  person.  In  re 
Maynards  Settlement  Trusts^  xv.  17. 

3.  Where  one  of  several  trustees  of  real  estates  is  out  of  the  jurisdiction,  and  it  is 
sought  to  get  another  trustee  appointed  in  his  place,  and  to  vest  the  trust  property  in 
the  new  trustee  and  the  continuing  trustees,  the  proper  course  is,  not  to  apply  for  a 
vesting  order  for  that  purpose,  but  for  an  order  appointing  a  proper  person  to  concur 
with  the  continuing  trustees  in  conveying  the  property,  so  as  to  vest  it  in  themselves 
and  the  new  trustee.    In  re  Plyefs  Trusty  v.  232. 

4.  In  cases  where  new  trustees  are  appointed  under  the  Trustee  Act,  1850,  the  real 
estates  subject  to  the  trust  ought  to  be  conveyed  to  them  by  deed,  and  the  vesting 
order  ought  only  to  be  resorted  to  when  it  is  inconvenient  to  obtain  a  conveyance. 
Langhorn  v.  Langhom,  xiii.  216. 

5.  Where  the  petition  prayed  the  appointment  of  new  trustees,  and  a  conveyance 
of  the  trust  premises  to  them,  the  court  declined  to  make  the  order  as  prayed,  but 
directed  the  usual  vesting  order  as  to  the  property ;  it  was  held,  also,  that  the  court 
had  power  to  make  the  vesting  order  in  such  cases.    Re  Manning,  xxiii.  523. 

6.  A  petition,  under  the  Trustee  Act,  1850,  praying  that  the  legal  estate  of  an 
infant  in  certain  freehold  hereditaments,  which  had  been  sold  by  one  of  the  masters 
in  chancery  under  a  decree  of  the  court,  might  be  vested  in  the  respective  purchasers 
of  different  lots  of  such  hereditaments,  to  the  ordinary  uses  to  bar  dower,  was  granted. 
Davey  v.  Miller,  xxi.  126. 

7.  Whether,  under  the  7th  section  of  the  Trustee  Act,  1850,  real  estate  can  bo 
onlered  to  go  to  uses  to  bar  dower  in  favor  of  the  cestui  que  trust — quasre.  In  re 
Howard,  xi.  94. 

8.  Sale  under  a  decree.  Where  a  sale  has  been  ordered,  by  decree,  of  property  in 
which  infants  and  possible  unborn  children  are  interested,  though  such  decree  was 
made  before  the  passing  of  the  Trustee  Act,  1852,  and  though  the  purpose  of  the  sale 
is  not  confined  to  the  payment  of  debts,  the  court  has  authority,  under  both  the 
Trustee  Acts  of  1850  and  1852,  taken  together,  to  make  a  vesting  order.  Wake  v. 
Wake,  xix.  226. 

9.  Dioidends.  Two  representatives  of  a  sole  trustee,  deceased,  in  whose  name  a 
sum  of  stock  was  standing,  refused,  for  more  than  twenty-eight  days  after  request  in 
writing,  to  receive  the  dividends.  Held,  that  the  court  had  power  to  vest  the  right  to 
receive  these  dividends  in  the  petitioner,  under  sect  23  of  the  Trustee  Act,  1850, 
although  that  section  seemed  to  apply  in  words  only  to  the  case  of  a  sole  trustee  so 
refusing.  Held,  also,  that  the  order  might  be  made  to  refer  to  arrears  of  dividends  as 
well  as  future  pa3rment8.    Re  HartnaWs  Will,  viii.  171. 

10.  Constructive  trust.  Sale  under  decree  for  sale,  for  the  purpose  of  paying  costs, 
of  certain  real  estate,  to  which  infants  were  beneficially  entitled  in  case  they  survived 
their  mother  and  attsuned  twenty-one.  Held,  that  the  infants  were  not  constructive 
trustees,  and  that  a  vesting  order  in  &vor  of  the  purchaser  could  not  be  made  under 
the  Trustee  Act,  1860,  sects.  29,  80.     Westm  v.  Filer,  xiiL  473. 
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11.  Mortgaged  premises.  Where  a  mortgagee  in  fee  died  intestate  as  to  the  mori- 
gaged  premisei  without  having  entered  into  poaseanon  or  into  receipt  of  the  lenta  and 
profits,  and  the  heir  at  law  of  such  mortgagee  was  not  known ;  the  case  does  not  conit 
within  the  19th  section  of  the  Trustee  Act  of  1850,  and  the  court  will  not  make  an 
order  vesting  the  legal  estate  of  the  mortgaged  premises  in  the  personal  representative 
of  the  deceased  mortgagee.    In  re  The  Estate  of  Meyrick/vr.  144. 

12.  Disobedience  of  one  trustee.  In  case  of  the  disobedience  of  one  of  two  trustees 
to  an  order  of  court  to  transfer  stock  to  the  credit  of  the  cause,  the  Trustee  Ad 
gives  the  court  no  power  to  order  that  the  co-trustee  shall  have  the  sole  power  of 
making  the  transfer.    Mackenzie  v.  Mackemie,  xi.  39. 

IS.  On  what  evidence  made.  A  debtor  in  India,  who  owned  certain  shares  in  a 
bank  in  England,  wrote  to  the  officer  of  the  bank  to  transfer  the  same  to  one  of  his 
creditors.  On  proof  of  the  signature  of  the  foreign  debtor,  of  the  debt,  and  of  tiie 
sale,  an  order  was  made  under  the  Trustee  Act  to  vest  the  shares  in  another  penon 
fi>r  the  purpose  of  enabling  the  purchaser  to  obtain  a  full  transfer  of  them.  In  re 
Major  Angela f  xiiL  S67. 

14.  A  vesting  order,  under  sect  10  of  the  Trustee  Act,  1850,  is  inapplicable  where 
one  onlj  of  several  trustees  is  out  of  the  jurisdiction,  and  a  new  trustee  is  appointed 
in  his  place,  the  other  trustees  renuuning.    In  re  Watts^s  Settlement,  iv.  67. 

in.  Appointment  and  Removal  of  Thistees. 

1.  Where  all  parties  interested  had  consented  before  the  master,  to  the  appointment 
under  the  Trustee  Act  of  new  trustees  of  certain  articles  of  settlement ;  it  was  hM^ 
that  they  must  also  consent  before  the  court    Thomases  Trust,  iL  111. 

2.  The  court  will  order  the  appointment  of  new  trustees  in  the  place  of  retiring,  or 
lunatic  trustees.     Davidson,  in  re,  viL  161. 

3.  New  trustees  may  be  made  under  the  Trustee  Act  of  1850,  with  the  consent  of 
the  parties,  without  a  reference.    In  re  Battersby's  Trust,  xiii.  389. 

4.  Lunatic  trustee.  Order  made  under  the  Trustee  Act,  1850,  appointing  a  new 
trustee  and  vesting  the  trust  premises  in  him  jointly  with  the  continuing  tmstees,  in  a 
case  where  one  of  three  trustees  was  lunatic,  and  though  the  will  contained  a  power 
to  appoint  new  trustees.    In  re  Davies,  vii.  8. 

5.  The  master  made  his  certificate  appointing  new  trustee,  and  on  petition  for  con- 
firmation, it  was  held,  that  the  application  must  be  by  motion.    Re  Farmer,  xii.  330. 

6.  The  court  will  not,  as  a  general  rule,  receive  the  evidence  of  the  solicitor  in  ths 
matter,  as  to  the  fitness  of  persons  proposed  to  be  appointed  new  trustees^  Grundy  v. 
Buckeridge,  xxi.  457. 

7.  The  trustees  under  a  will,  declining  to  act  and  disclaiming,  and  the  real  estate 
nesting  in  the  heir,  it  was  held,  that  the  disclaiming  trustees  were,  neverthetefli 
''  existing**  trustees,  so  as  to  authorize  an  order  appointing  the  new  trustees  in  their 
"  place  or  stead,"  within  the  meaning  of  the  3 2d  section  of  the  Trustee  Act,  nor  was 
the  heir  a  trustee  within  the  meaning  of  the  section.    Re  Tyler,  viiL  96. 

8.  Money  in  trust  was  appointed  to  three  daughters  equally.  F.,  one  of  the  dau^ 
ters,  in  her  marriage  settlement,  assigned  her  share  in  trust  to  C.  and  T.  T.,  who  had 
never  accepted  the  trust,  executed  a  deed  of  disclaimer,  upon  which  B.  and  J.  were 
appointed  trustees,  and  C.  assigned  the  trust  fund  to  them.  On  a  bill  filed  by  B.  and 
J.  agsunst  the  trustees  of  the  original  fund,  for  payment  of  F.'s  share,  it  was  held^  that  B. 
and  J.  were  duly  appointed  trustees ;  that  the  cestuis  que  trust  and  T.  were  not  neces- 
sary parties  to  this  suit ;  that  F.'s  share  ought  to  be  transferred  to  the  trustees ;  that 
the  costs  of  the  suit  ought  to  be  paid  out  of  the  trust  funds ;  and  that  the  defendant 
was  not  entitled  to  any  costs  of  the  objection  for  want  of  parties,  but  that  the  plainti08i 
were  entitled  to  their  costs  out  of  the  trust  funds.    Noble  v.  Meymott,  vii.  94. 

9.  By  the  municipal  corporation  act,  the  power  to  i^point  new  trustees  is  girtn  to 
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the  lord  chancellor,  and  by  a  private  act  the  estate  is  vested  in  the  tnutees  duly 
appointed.  A  reference  was  made  to  the  master  to  approve  of  eight  new  trustees. 
He  did  so,  and  his  report  was  confinned.  HM,  a  valid  appointment  by  the  lord 
chancellor.    Doe  d.  ChUde  v.  Willis,  ii.  S56. 

10.  A  new  trustee  will  be  appointed  by  the  court  without  a  reference,  on  proof  of 
his  fitness,  and  on  his  consent.    Bobinson'i  Trust,  iL  111. 

11.  By  the  terms  of  a  settlement,  power  was  given  to  appoint  a  new  trustee  in  the 
place  of  any  trustee  who  should  become  incapable  to  act  Hel^l,  that  the  word  "  inca- 
pable" had  reference  to  personal  incapacity,  and  that  the  power  could  not  be  exercised 
where  a  trustee,  having  become  bankrupt,  had  been  indicted  for  not  surrendering,  and 
had  gone  abroad.    In  re  WatU^s  Settlement,  iv.  67. 

12.  Where  a  trustee,  a  bankrupt,  had%iot  surrendered,  and  was  prochumed,  the 
court  refused  to  appoint  a  new  trustee  in  his  place  under  a  power,  in  which  were  the 
words,  *'  refuse  or  become  incapable  to  act."     Turner  v.  Matde,  v.  222. 

18.  Where  it  has  for  a  long  time  been  uncertain  whether  A,  one  of  two  trustees, 
were  living  or  not,  A  cannot,  on  the  death  of  the  other,  be  considered  sole  trustee,  h% 
not  yet  having  been  heard  of.    In  re  Randall,  xxL  258. 

14.  In  case  of  a  settlement  containing  a  pxxyviso,  that  in  case  either  of  the  trustees 
should  die,  or  become  unwilling  to  act,  the  acting  trustee,  or  trustees,  or  the  ezecutorf 
or  administrators  of  any  surviving  trustee,  may  nominate  a  person  or  persons  in  his  or 
their  place,  a  surviving  trustee  has  power  to  nominate  a  sole  trustee,  and  the  appoint- 
ment by  recital  is  good.    MUler  v.  Priddan,  xL  74. 

15.  If  a  testator  devises  his  real  estate  to  one  trustee,  and  the  trustee  dies  intestate, 
the  court  may  appoint  two  trustees,  and,  if  the  property  is  very  small,  may  make  the 
appointment  without  any  affidavit  of  the  fitness  of  the  trustees,  there  being  no  objeo- 
tion  made.    Ex  parte  TunstaU,  v.  118. 

16.  For  a  form  of  order  for  the  appointment  of  a  new  trustee,  and  also  a  person  to 
complete  the  assurance  of  the  estate  to  the  new  trustee,  see  /n  f«  Hejf,  ziL  206. 

17.  The  court  has  no  jurisdiction,  under  the  Trustee  Act,  1850,  to  aj^point  a  new 
trustee  of  a  term  of  which  there  is  no  subsbting  trustee.    In  re  Hazeldine,  xiii.  875. 

18.  If  a  trustee  goes  out  of  the  jurisdiction,  an  order  may  be  made  appointing  new 
trustees.    In  re  Harrison's  Trusts,  xv.  845. 

19.  The  court  will  not  remove  a  trustee  simply  because  he  resides,  lor  the  time 
being,  out  of  the  jurisdiction ;  in  such  case,  however,  guardians  may  be  appointed  to 
act  in  his  place.    Be  Mais,  xiL  806. 

20.  New  trustees  are  persons  absolutely  entitled  to  stock  in  the  funds,  within  the 
Trustee  Act,  1850,  and  may  apply  to  the  former  trustee  for  a  transfer.  On  his  refusal^ 
the  court  will  appoint  a  person  to  transfer  in  his  place.    RusselTs  Trust,  i.  225. 

21.  Under  the  Slst  section  of  the  1  Will.  IV.  c.  70,  the  vice-chancellors  have  juris- 
diction to  appoint  new  trustees,  in  the  place  of  the  judges  of  the  court  of  Chester,  of 
a  charity  cast  upon  such  judges  by  virtue  of  their  office.  In  re  Robinson's  Charity, 
xix.  544. 

22.  The  original  trustee  of  a  settlement,  desiring  to  be  discharged,  nnder  a  power 
authorizing  "  the  surviving  or  continuing  trustees  or  trustee,  or  the  executor  or  admin- 
istrator  of  the  last  acting  trustee,  to  appoint  any  other  person  in  the  stead  of  the 
trustee  or  trustees  so  dying,"  ftc,  will  not  be  allowed  by  one  deed  to  appoint  two 
other  pevBons  to  be  trustees.    Stones  t.  Rowton,  xxL  440. 

28.  Where  a  peer  of  parliament  had  been  ordered  to  execute  a  deed  charging 
certain  estates  and  property  with  a  jointure,  of  which  estates  and  property  he  had 
been  declared  a  trustee,  so  Ux,  for  his  wife,  on  his  refusal  to  execnte,  a  person  wm 
appcnnted  to  do  so  in  hb  place  and  stead.     Weliesley  v.  Wdlesley,  zxL  487. 

24.  Where  the  trusts  are  onerous,  and  other  persons  cannot  be  fisund  to  undertake 
them,  the  court  will  appoint  one  of  the  eestms  que  trust  to  be  trustee.  Ex  parU 
GMtton^  xxL  186. 
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25.  Wbere  a  deed  appointing  A  to  be  trustee  proTided  that,  if  A  shoold  become 
incapable  of  acting,  then  another  person  should  be  appointed  in  his  place,  and  A  went 
abroad  to  reside  permanently,  a  new  trustee  was  appointed  in  his  place.  Mesnard  t. 
Wel/ord,  xxi.  503. 

26.  Semhle^  the  yice-chancellors  have  jurisdiction  to  hear  petitions  and  make  Ofrden 
for  the  appointment  of  new  trustees  of  municipal  charities.  In  re  The  Northampton 
ChariiieSj  xvii.  52. 

27.  Persons  entitled  to  six  seventh  parts  of  a  trust  fund  applied  to  have  a  new 
trustee  of  the  fund  appointed.  Held,  that,  primd  facie,  all  4he  persons  benefieiallj 
interested  must  be  before  the  court,  and  that,  though  circumstances  might  render 
such  an  application  imposable,  yet  no  such  impossibility  being  suggested,  these  persons 
were  not  entitled  to  apply,  and  the  court  tleclined  to  make  the  order  asked,  without 
service  on  the  person  entitled  to  the  remaining  one  seventh  part  In  re  lUchards's 
Tnists,  xix.  319. 

28.  Where  the  will  of  a  testatrix  appointed  A  and  B  trustees,  and  also  contabed 
provisions  for  the  appointment  of  other  trustees  in  case  of  their  death,  or  declining  to 
discharge  the  trust ;  it  was  held,  that  in  case  of  the  death  of  A,  though  happening  in 
the  lifetime  of  the  testatrix,  B  had  authority  under  the  will  to  appoint  a  new  trustee, 
and  that  in  case  of  his  own  refusal  to  act,  he  might  appoint  a  new  trustee  in  place  of 
himself.    In  re  Hadley's  TVtist,  ix.  67. 

29.  The  TroMee  Act  of  1850  was  not  intended  to  give  the  court  jurisdiction  to 
remove  a  trustee  desirous  of  continuing  to  act  in  the  trust ;  it  is  confined  to  the 
appointment  of  new  trustees,  but  does  not  authorize  the  court  to  appoint  a  new 
trustee  where  there  is  a  legal  power  of  appointment  vested  in  a  party  willing  to 
exercbe  it    In  re  Hodgson's  Settlement,  iv.  182. 

80.  BUI  to  remove  trustee — Motion  to  transfer  fund  into  court — Service  of  notice  of. 
The  prayer  of  a  bill  for  the  removal  of  a  trustee,  was,  that  he  might  be  removed,  and 
the  trust  fund  transferred  into  the  names  of  new  trustees,  and  that  the  parties  bene- 
ficially interested  for  life  and  in  remainder  in  the  fund,  *^  might,  upon  being  served 
with  a  copy  of  the  bill,  be  bound  by  all  the  proceedings  in  the  cause."  Upon  nodce 
of  motion  to  transfer  the  fund  into  court,  which  had  been  served  upon  the  trustees 
only,  it  was  held,  that  the  parties  beneficially  interested  ought  to  be  served  with  the 
notice  of  the  application  before  the  court  could  make  the  order.  LeweUin  v.  CobboH 
zxiii.  48. 

31.  Bankrupt  trustee.  Under  the  Bankrupt  Law  Consolidation  Act,  1849,  (12  &  IS 
Vict  c.  186,  s.  130,)  every  vice-chancellor  has  jurisdiction  to  remove  a  bankrupt 
trustee,  and  appoint  a  new  one  in  his  stead.    In  re  Heath,  xv.  887. 

IV.  Rights,  Powers,  and  Duties  of  Trustees, 

•» 

1.  Where  trusts  arc  to  invest  in  any  of  the  public  stocks  or  funds,  or  on  real 
securities,  railway  debentures,  though  real  securities,  are  not  real  securities  withm 
the  terms  of  this  trust    Mant  v.  Leith,  x.  123. 

2.  Acceptance  of  doubtful  trust.  Where  a  trustee  accepts  the  trust  of  a  fund,  irith 
the  knowledge  that  it  is  doubtful  whether  it  ought  to  be  held  upon  such  trust,  he  is 
nevertheless  entitled  to  come  to  the  court  for  its  direction  whether  the  trusts  ought  to 
be  executed.  Held,  by  Turner,  L.  J. ;  Knight  Bruce,  L.  J.,  entirely  dissentii]^ 
Where  trustees  accept  such  a  trust,  with  knowledge  of  the  doubt,  and  with  the  same 
and  no  more  knowledge,  are  called  upon  to  part  with  the  fund,  by  the  cestuis  que  trust, 
they  are  bound  in  morality  to  do  so ;  and  an  adverse  claimant  would  have  no  claim 
against  them  personally  afler  they  had  parted  with  the.  fund  in  confcmnity  widi  Aft 
trusts  on  which  they  accepted  it — ^per  Knight  Bruce,  L.  J.  Neale  t«  Davies^  xzii. 
801. 

8.  Power  to  sell  land — Specific  performance,    A  trustee,  having  power  to  aeU  Ifin^ 
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in  order  to  raise  600^  and  the  expenses,  put  it  up  to  sale  in  two  lots,  and  sold  the  first 
for  600/.,  and  the  second  for  510/.  The  second  lot  consisted  of  more  than  three  acres 
of  land,  and  was  described  in  the  particulars  of  sale  as  readily  convertible  into  build- 
ing ground.  Held,  that  the  sale  of  the  second  lot  was  not  improper,  and  that  the 
purchasers  must  pay  the  costs  of  a  suit  for  specific  performance  brought  against  them 
by  the  trustee.     Thomas  y.  Townsendj  ziii.  294. 

4.  Right  to  purchase  property.  If  a  trustee  has  a  power  or  a  trust  to  sell  property, 
he  must  bond  fide  have  some  one  to  deal  with  in  the  sale  of  it  If  an  attorney  or 
agent  can  show  he  is  entitled  to  purchase  property,  notwithstanding  his  character  of 
attorney  or  agent,  yet  if,  instead  of  openly  purchasing  it,  he  purchases  it  in  the  name 
of  a  third  person,  as  his  trustee  or  agent,  without  disclosing  the  fact,  such  purchase  is 
void.    Lewis  v.  HiUmany  xviii.  S4. 

5.  Power  to  concur  in  a  partition.  SenibUy  that  a  devise  on  trust  to  sell  and  dispose 
of  property,  consisting  partly  of  an  undivided  share,  does  not  authorize  the  trustees 
to  concur  in  a  partition.  But  where  trustees  had,  under  such  a  trust,  concurred  in  a 
partition  which  was  shown  to  be  beneficial  to  the  cestuis  que  trustent,  who  were  infants, 
the  court,  on  a  claim  to  which  the  in&nt  cestuis  que  trustent  were  parties,  made  a 
decree  that  the  lands  should  be  taken  to  be  divided  according  to  the  partition  already 
made.    Brassey  y.  CkcUmers,  xxxi.  115. 

6.  Bequest  of  leasehold  premises — Life  insurances.  A  testator  bequeathed  leasehold 
premises,  held  for  lives,  to  trustees  upon  trust,  out  of  the  rents  and  profits  respectively, 
to  pay  and  perform  the  rents  and  covenants,  and  if  they  thought  it  advantageous, 
that  they  should  endeavor  to  effect  renewals  of  the  subsisting  leases,  or  any  of  them, 
as  they  should  think  proper^  and  if  they  in  their  discretion  should  think  fit  or  expe- 
dient, but  not  necessarily  or  peremptorily,  effect  and  keep  on  foot  insurances  on  the 
lives  of  the  cestuis  que  vie,  or  any  of  them,  and  should  efi*ect  such  insurances  in  such 
sum  as  in  the  opinion  of  the  trustees  should  be  sufficient  to  enable  them  whenever  a 
life  dropped  to  effect  a  renewal,  and  should  out  of  the  rents  and  profits,  or  by  mort- 
gage thereof,  or  of  any  part  thereof,  raise  money  sufficient  to  effect  the  renewal  of  the 
leases  so  often  as  advisable.  The  testator  died  in  1849,  leaving  a  son  and  two  daugh- 
ters, the  latter  of  whom  had  issue.  He  was  possessed  of  divers  leasehold  estates  held 
at  different  rents,  for  various  terms  of  years,  if  certain  persons  should  so  long  live. 
Renewals  of  these  leases  had  been  made,  but  none  of  them  contained  any  clause  of 
renewal.  Upon  a  special  case  under  18  &  14  Vict  c.  35,  it  was  held^  that  a  trust  had 
been  created,  and  that  there  was  an  imperative  duty  to  renew  if  reasonable  terms 
could  be  obtained ;  that  they  were  not  to  sacrifice  the  tenants  for  life  to  the  persons 
entiUed  in  reversion ;  that  they  had  a  discretion  to  exercise  in  order  to  keep  the  estate 
in  its  present  condition ;  that  the  trustees  had  a  discretion  to  raise  money  by  insuring 
the  lives,  or  by  mortgage  of  the  rents  and  profits,  and  that  they  were  bound  to  exer- 
cise their  discretion.    Mortimer  v.  Watts,  ix.  126. 

7.  Devise  of  copyhold — Refusal  of  trustees  to  be  admitted  tenants — Fine.  The  tenant 
of  a  copyhold  devised  it  to  three  trustees,  appointing  them  his  executors ;  they  acted 
as  such.  Two  of  them  refused  to  be  admitted  tenants,  and  executed  a  deed,  stating 
their  desire  that  the  third  should  hold  as  sole  trustee,  and  **  granted,  released,  and 
confirmed''  it  to  him.  The  lord  claimed  a  treble  fine.  Held,  that  the  deed  should 
be  construed  as  a  disclaimer  by  the  two  of  their  rights ;  that  their  acting  as  executors 
did  not  prevent  its  operation ;  that  the  third  trustee  became  sole  tenant,  and  owed 
only  a  single  fine.     Wellestey  v.  Wilktrs,  xxx.  162. 

8.  Power  of  trustees  under  marriage  settlement  to  invest  in  land — Copyholds.  Trus- 
tees under  a  marriage  settiement,  having  no  power  to  invest  in  land,  purchased 
copyholds  with  the  trust  money,  the  husband  and  wife  agreeing  that  the  trustees 
should  have  power  to  sell,  and  indemnify  themselves.  The  trustees  were  also  charged 
with  other  breaches  of  trust  The  surviving  trustee  proceeded  to  sell  the  copyholds, 
which  were  worth  much  more  than  the  original  purchase-money,  and  claimed  to 
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indemnify  himself  out  of  the  sarplas  He  was  restrmined  from  leUiiig  until  it  yna 
ascertained  when  it  would  be  for  the  benefit  of  the  persons  interested  not  jia  jwk 
that  the  sale  ^ould  take  place.  Qucere,  whether  he  would  be  allowed  so  to  indemnify 
himself?     Wiles  v.  Greshajti,  xxL  105. 

d.  Trustee  may  sue  for  use  and  occupation  in  his  own  right,  and  not  aa  nurvivuTy  ftr 
rent  accruing  aflcr  the  death  of  the  co-trustee.     WkeatUy  y.  Bayd^  xii.  552. 

10.  Removal  of  college.  A  college,  goremed  by  a  committee  of  tmatees  chosen 
oat  of  subscribers  and  donors,  and  not  fixed  to  any  locality,  may  be  remorved,  at  the 
discretion  of  a  majority  of  the  trustees,  to  such  place  as  shall  be  best  calculated  to 
advance  the  objects  and  design  of  the  institution ;  and  notwithstanding  such  transfer, 
the  rents  and  income  of  the  trust  property  may  be  applied  for  the  institation  nnder 
the  direction  of  the  committee  of  management  In  re  The  Mcmehester  College^  ziz. 
A04. 

_  _  _  • 

11.  Sale  by  surviving  trustee — Bequest,  A  testator  having  given  a  residoarj  beqneit 
to  two  trustees,  directing  that  a  certain  sum  of  money,  for  the  benefit  (^  his  daughter, 
^  be  raised  out  of  his  estate  by  sale  or  otherwise  at  the  discretion  of  his  said  tmstees," 
the  only  surviving  trustee  may  alone  exercise  the  trusts  contained  in  the  wiU  aad 
make  a  good  title  to  the  premises.    Lane  v.  Dehenham,  xxi.  187. 

12.  Power  of  sale  under  marriage  settlement — New  trustees.  A  marriage  settlement 
contained  a  power  for  the  two  trustees  and  the  survivor  of  them,  and  the  ezecoton 
or  administrators  of  such  survivor,  to  sell  certain  estates  with  the  consent  of  the 
husband  and  wife.  The  settlement  c<mtained  no  power  of  appointing  new  trustees. 
One  trustee  died,  the  other  trustee  went  to  reside  abroad,  and,  upon  a  bill  filed  fcr 
that  purpose^  two  new  trustees  were  appointed  under  an  order  of  the  court.  HeU, 
that  the  trustees  appointed  by  the  court  had  no  right  to  execute  the  power  of  sak. 
Nevnnan  v.  Warner,  vii.  182. 

13.  When  a  trustee  retires,  and  new  trustees  are  appointed  by  the  court,  the  retiring 
trustee  is  entitled  to  have  the  accounts  taken.    Nott  y.  Foster,  L  125. 

14.  Power  to  give  receipts.  In  case  of  a  devise  to  A  and  B,  upon  trust  to  raiae 
money  by  sale  or  mortgage,  with  directions  to  invest  the  moQcy  and  to  pay  the  income 
to  C  for  life,  and  afler  her  death  as  she  should  appoint ;  and  the  will  contains  no 
power  for  the  trustees  to  give  receipts,  and  A  and  B  mortgage  the  estate  to  C,  who 
assigns  it  to  D,then  the  power  of  A  and  B  to  give  receipts  is  implied  and  D  is  entitled 
to  tiie  mortgaged  premises  as  against  the  persons  cliuming  under  the  trusts  of  the 
will.  In  such  case,  if  D  pays  the  money  to  A  and  B  he  is  not  bound  to  see  to  the 
application  of  the  same ;  and  if  the  mortgage  to  C  is  regular  on  the  &ce  of  it,  then 
D  cannot  be  afiected  by  any  breach  of  trust  in  which  A,  B,  and  C  are  implicated. 
Lock  V.  Lomas,  xL  154. 

15.  Release  of  trustee  by  deed.  A  trustee  paying  the  trust  money  in  strict  accord- 
ance with  the  tenor  of  the  trusts,  is  not  entitled  to  a  release  by  deed ;  secus,  if  he  b 
called  upon  to  depart  from  the  strictly  expressed  trusts.    King  v.  Mullins,  xix.  148. 

16.  Where  a  trust  was  created  by  parol  for  A.  for  life,  and  to  provide  £ot  her  fixnersl 
expenses,  remainder  to  her  two  children,  and  the  tenant  for  life,  and  remainder-men 
called  for  payment,  it  was  held,  that  the  trustee  might  lawfully  insist  on  a  release 
under  seaL    lb. 

17.  Execution  of  the  trust,  and  when,  and  in  what  manner,  it  wiU  be  enforced.  The 
trustees  of  a  benefit  building  society  having,  through  a  shareholder  as  their  agent, 
purchased  an  estate  out  of  the  funds  of  the  society,  and  paid  a  sum.  of  money  on 
account  of  the  deposit,  filed  their  bill  against  their  agent,  who  had  himself  obtained  a 
conveyance  of  the  estate,  which  he  refused  to  convey  to  the  trustees  of  the  society,  to 
compel  him  to  convey  the  estate  to  them  upon  the  trusts  and  for  the  purposes  of  the 
society.  Upon  a  demurrer  for  want  of  equity  and  for  want  of  paities,  it  was  hddf 
that  the  trustees  had  power  to  institute  this  suit  to  obtain  a  conveyance,  thou^  tha 
purchase  which  had  been  made  was  alleged  to  be  illegal  and  contrary  to  the  act  of 
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pkHiament  and  tbe  rulea  of  tbe  society ;  and  tliat  a  anit  iiulitnted  by  the  tnuteea 
authorizing  the  porcbaM,  on  behalf  of  thenuelves  and  all  the  other  memben  and 
sharebolden  of  the  •ocictj',  was  sufficient;  that  it  was  not  neceaar;  to  bring  all  the 
members  before  die  coirt  to  consent  to  the  purchase,  and  that  the  jurisdiction  of  thia 
court  was  not  ousted  by  the  appointment  of  a  lepBiBta  juriaillction  for  the  regulation 
of  the  affairs  of  these  societies.     MuUoek  t.  Jentini,  ix.  30. 

18.  New  trustees  of  stock  appointed  under  the  13  k  14  Vict.  c.  60,  have  the  right 
only  to  call  for  a  transfer  from  the  old  trostees,  or,  if  they  should  be  incapable  or 
refuse  to  make  such  transfer,  to  eserdse  the  powers  of  the  act  vhich  proTidee  for  such 
cases.     In  re  Smylk'i  Stilltmenl,  iv.  107. 

19.  A  tnuteo,  who  is  also  mortgagee  of  the  trust  property,  has,  as  mortgagee,  a  dtle 
paramount,  and  a  right  to  assert  that  title  adTerwly  to  the  tmsL  7%e  AUonteg  Gen- 
eral T.  Ilardy,  iv.  44. 

20.  Trattee*  /or  tale  of  buiiding  land — Implied  poteer.  An  act  of  pariiament,  aficr 
reciting  that  certain  lands  in  the  neighborhood  of  Leeds  were  in  strict  setOemcut,  and 
that  the  ultimate  remtunder-man  was  an  in&nt,  and  that  many  persons  were  desirous 
of  erecting  buildings  on  the  said  lands,  and  that  it  would  be  advantageous  to  the  par- 
ties interested  in  the  lands,  if  the  same  could  be  add  and  the  proceeds  be  invested  in 
other  real  estate,  to  be  settled  to  the  like  uses,  vested  the  lands  in  certain  trustees  on 
trust  to  sell  the  same,  cither  together  or  in  parcels;  the  purchase-monej's  to  be  paid 
into  the  Bank  of  England.  The  act  contained  no  express  power  to  expend  any 
portion  of  tbe  purchase-moneys  in  setting  out  the  lands  or  in  making  roads.  Held, 
that,  having  regard  to  the  objects  of  the  act,  namely,  die  sale  of  the  property  as  build- 
ing land,  such  power  ought  to  be  implied,  and  that  the  trustees  and  th^  agents  ought 
to  be  allowed  all  sums  properly  expended  by  tbem  in  making  roads  to  the  several 
allotments,  and  in  bringing  the  land  into  a  fit  state  for  the  market.  Coolton  v.  Lee, 
xxilL  400. 

11.  Where,  in  the  exercise  of  a  discretion  given  to  trustees,  there  appears  an 
absence  of  indirect  motive,  an  honesty  of  intention,  and  a  fair  consideration  of  the 
case,  the  court  wiU  not  examine  into  the  accuracy  of  the  conclusion  come  to  by  the 
trustees.  Trustees  are  not  bound  to  set  forth  the  particular  grounds  of  selection ;  and, 
teuible,  it  is  prudent  not  to  do  so ;  but  where  reasons  are  stated  which  do  not  Justify 
the  conclusion,  or  where  it  is  aduiitted  that  they  have  acted  upon  an  erroneous  prin- 
ciple, the  court  will  interfere.    la  re  Wilixt't  Charity,  viL  73. 

V.  LiaHlifia  of  Trtutees. 

t.  Whfn  liaUe  to  action  for  money  had  and  received.  Where  parties  stand  to  each 
other  in  the  relation  of  trustee  and  cestui  que  Irtut,  and  the  trustee  is  under  no  other 
legal  liability  than  that  which  arises  from  that  relation,  no  acdon  at  law  for  money 
had  and  received  can  be  maintained  against  him  though  he  has  money  in  bis  hands, 
which,  under  the  terms  of  the  trust,  he  ought  to  pay  over  to  the  ceilvi  que  truit,  but 
which  he  litill  holds  in  the  rharacter  of  trustee  only.     Edwards  v.  Loumdei,  xvi.  £04. 

2.  Scotch  marriage  conlracl—llantruplen  of  hugband.  A  domiciled  Scotchman 
intermarried  with  an  Eoglisliwoman  in  London;  a  contract  of  marriage  was  entered 
into  in  the  Scotch  form ;  they  went  to  reside  in  Scotland,  but  subsequently  cune  to 
reside  pt-rmancntly  in  England,  where  he  engaged  in  trade,  and  became  a  bankrupt, 
having  received  a  great  portion  of  the  property  of  his  wife  from  the  trustee  of  her 
Ihthcr's  will.  Upon  a  bill  by  his  wife,  asking  that  the  trustee  might  make  good  tbe  sums 
paid,  it  was  held,  that  he  was  not  liable  to  make  good  any  money  pud  upon  the  jcont 
recdpt  of  the  husband  and  wife ;  but  that  the  assignees  of  the  husband  could  give  no 
valid  discharge  for  the  property  of  the  wife,  and  that  he  must  make  good  such  sum* 
of  money  as  he  had  paid  to  them,  and  also  a  turn  losL  That  all  unpaid  property  of 
the  wife,  including  the  snmi  to  be  made  gmxl,  belonged  to  her,  subject  to  the  life-eslaU 
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of  the  husband.  That  the  life-interest  of  the  husband  could  not  be  impaanded  to 
•eeure  the  provisions  he  had,  by  the  marriage  contract,  agreed  to  make  for  hiB  infe 
and  children.  That  the  property,  so  &r  as  it  was  not  affected  by  the  marriage  con- 
tract, was  the  property  of  the  wife,  and  must  be  settled  for  the  benefit  of  herself  and 
her  children.    Duncan  y.  Cannan^  xxiii.  288. 

S.  Payment  to  one  of  two  trustees  binds  both.    Husband  y.  Davis^  it.  842. 

4.  Unauthorized  investment  on  mortgage — Liability  to  refund — Conctirrence  of  cestui 
que  trust.  Where  trustees,  who  had  no  express  authority  to  invest  trust  fund^  upon 
mortgage,  so  invested  the  same  at  the  instance  of  some  of  the  cestws  que  trust  for  life, 
and  a  loss  was  occasioned,  the  trustees  were  held  liable  to  make  good  the  loss  to  the 
trust  in  the  first  instance,  but  such  cestuis  que  trust  were  declared  liable  to  the  extent 
of  their  actual  receipts  to  recoup  the  trustees.    Raby  v.  Ridelialgh^  xxxi.  459. 

5.  Option  of  trustees  as  to  investment.  Trustees  under  a  will  had  an  option  to  invest 
the  testator's  estate  either  in  3^.  per  cents.,  or  on  real  security,  but  neglected  to  do  so, 
leaving  the  fund  in  some  other  state  of  investment  Held^  overruling  a  decree  at  the 
rolls,  that  the  cestui  que  trust  had  not  the  option  of  charging  them  with  the  money 
and  interest,  or  to  claim  the  amount  of  3/.  per  cents.,  because  the  cestui  que  trust  jievet 
had  the  right  to  compel  the  purchase  of  3/.  per  cents.,  and  that  the  trustees  were 
chargeable  only  with  the  money  and  interest    Robinson  v.  Robinson;  ix.  69. 

6.  Interest.  The  trustees  having  this  option  to  invest  either  in  3/.  per  cents:  or  on 
real  security,  it  was  heldj  overruling  the  same  decree,  that  the  tenant  for  life  was 
entitled  to  interest  for  one  year  after  the  death  of  the  testator  at  4/.  per  cent  en  the 
money  the  property  would  have  produced  if  sold  at  the  end  of  that  year,  until  the 
produce  was  invested  in  the  3/.  per  cents,  not  exceeding  the  amount  of  interest  actoally 
received.    Jb, 

7.  Turnpike  bonds.  Turnpike-road  bonds,  secured  by  a  mortgage  or  charge  on  toDs 
and  toll-houses,  are  real  estate,  and  held  so  to  be,  overruling  the  same  decree ;  and 
although  the  tenant  for  life  was  declared  entitled  to  the  interest  on  them,  the  court, 
considering  the  social  changes  resulting  from  the  formation  of  railways,  directed  a 
reference  to  the  Master  to  inquire  whether  it  was  expedient  to  leave  assets  so  invest- 
ed.   Jb. 

8.  Payment  out,  without  petition.  A  party  having  paid  in  money,  in  obedience  to 
a  decree  of  the  court  below,  and  the  decree  being  varied  in  such  a  way  that  he  it 
■entitied  to  have  that  money  paid  out,  the  same  can  be  directed  in  the  order  on  the 
.appeal  to  be  so  paid  out  without  any  petition  being  presented  for  that  purpose,    lb. 

9.  SemUej  that  where  trustees  are  bound  to  invest  in  3/.  per  cents,,  and  3/.  per  cents, 
have  fallen  instead  of  risen  in  value,  they  are  chargeable  with  the  money  and  interest, 
instead  of  3/.  per  cents.,  at  the  option  of  the  cestui  que  trust.    lb. 

10.  Balances  improperly  retained  or  trust-money  lost — Rule  as  to  investments.  The 
court  also,  after  reviewing  the  former  decisions,  laid  down  the  following  propositions: 
First,  where  trustees  improperly  retain  balances  or  cause  or  permit  trust-money  to  be 
lost,  they  are  chargeable  for  the  same  with  interest  at  4/.  per  cent  Secondly,  where 
trustees  have  money  in  their  hands,  which  they  are  bound  permanently  to  invest  for 
the  benefit  of  their  cestui  que  trust,  the  rule  of  the  court  is,  generally,  that  they  diall 
invest  in  3/.  per  cents. ;  therefore,  if  they  neglect  to  do  so,  and  there  is  no  express 
direction  not  to  do  so,  or  there  is  an  express  trust  that  they  shall  do  so,  in  the  latter 
case,  and  semUe,  as  to  the  two  former  cases,  it  is  in  the  option  of  the  cestui  que  trust 
•to  charge  them  either  with  the  principal  sum  retained  and  interest,  or  with  the  amount 
of  3/.  per  cents.,  which  would  have  been  purchased  if  the  investment  had  been  made. 
Thirdly,  where  trustees  lend,  or  use  trust-money  in  trade,  they  are  chargeable  not 
only  with  the  money  and  interest,  but  with  the  profits  made  in  the  trade,  the  interest 
generally  being  5/.  per  cent.    lb. 

11.  Trustees  are  liable  for  not  taking  proper  steps  to  get  the  trust  fimd  tranafeiTed 
into  their  names.    ATGachen  v.  Dew,  xv.  97. 
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12.  Intatment,  by  reqneit  of  ctilui  que  tnut,  in  improper  teeurilU* — Cotti.  Wliere 
&  trustee,  at  the  rcijucst  of  the  cestui  que  trutl,  invcatrd  the  fund  on  tmpropci  securi- 
ties, and  the  latter  brought  a  suit  against  the  former  to  have  the  fund  replaced,  no 
coBls  were  given,  as  bctwt-en  the  plwntiff  and  defendant,  and  the  eosta  of  [lartioi 
entitled  in  reniainiler  were  to  be  paid  by  the  plaintiff.  The  trustee  was  ordered  to 
make  good  the  dlTidcmla  which  would  have  accrued,  had  the  fuad  remained  on  the 
original  investment,     ilant  v.  Leilh,  x.  123. 

13.  Suggestion  by  traaleet  thai  administrator  o/ cestui- qtie  trait  i^ilained  adminittration 
unfairly — Costs.  A  luggestion  by  the  trustees  of  a  fund,  thft  the  administrator  of 
one  of  the  cestui  que  trusts,  who,  in  that  character,  was  entitled  to  a  distributive  share 
of  the  fund,  bad  unfairly  obtained  the  Icltera  of  administration  under  which  he 
claimed  aurh  share,  is  no  defence  in  this  court  to  the  claim  of  the  administrator;  nor 
is  it  a  defence  for  tnisteca  to  suggest  that  a  deed,  under  which  the  plfuntiff  derives  hk 
title  from  the  cestui  que  trust,  was  founded  on  mistake,  or  is  otherwise  subject  to  be 
displaced ;  for  it  is  contrary  to  the  course  of  the  court  to  direct  an  intjuiry  as  to  the 
validity  or  invalidity  of  a  deed,  upon  a  suggestion  in  the  anawer  of  defendants,  tha 
trustees  of  the  fund  to  which  it  relates,  whore  the  ascertainment  of  the  validit]'  or 
invalidity  of  the  deed  is  not  essential  to  the  safety  of  the  defendants ;  and  the  fact  of 
a  bill  having  been  filed  to  set  aside  the  deed  under  which  the  clum  is  made,  or  encludo 
the  fund  in  question  from  its  operation  is  not  a  ground  upon  which  the  trustees  can 
re^t  the  legal  title  to  receive  the  fund ;  for  the  court  cannot  ^ve  the  plaintiff  in  sucb 
other  suit  the  benefit  of  an  injunction  to  protect  the  fund  upon  the  ingestion  in  the 
an.iwer  of  the  trustees;  but  the  existence  of  such  other  suit  entitles  the  trustees  to 
retain  tiuch  a  portion  of  the  trust  fund  as  may  be  sufBcient  to  answer  their  costs 
of  such  other  suit.  It  is  not,  necessarily,  sufficient,  to  entitle  trustees  to  their  coata 
of  a  suit,  that  they  have  acted  under  the  advice  of  counsel.  Deeei/  v.  Thornton,  xiL 
197. 

14.  Trust  deed  of  transfer  of  debt.  Where  it  was  provided  in  a  trust  deed  of 
transfer  of  a  debt  due  from  II.  and  Co.,  that  the  trustees,  H.,  one  of  the  said  firm  of 
U.  and  Co.  and  N.,%iighl,  with  the  consent  of  the  cestui  que  trust,  summon  II.  and  Co. 
to  pay  (he  debt  by  giving  U.,  or  any  one  of  the  partners,  a  certain  notice,  and  the 
firm  Bloppcil  p:tyment,  whereupon,  with  the  consent  of  the  cestui  que  trust,  N.  coUimI 
on  IL  for  payment,  which  being  refused,  he  Sled  a  bill  against  H.  and  the  cestui  que 
trust,  not  joining  the  other  partaei«,  it  was  held  that  H.  was  liable.  Norton  v.  Stein- 
lopf,  iixiii.  2-12. 

15.  Trustees  of  marriage  settlement — Husband's  bankruptcy  and  composition  inA 
treditors.  Where  the  trustees  of  a  marriage  settlement  neglected  to  perform  their 
duties  with  regard  to  the  some,  and  the  hnsband  became  bankrupt,  paid  a  percentago 
to  his  creditors  as  a  composition,  thus  obt^ning  the  annalling  of  the  fiat,  and  the 
trustees  consented  tliercio,  but  received  no  benefit  from  the  composition,  and  after- 
wards obtwned  the  wife's  consent  that  the  money  should  not  be  called  in,  and  the 
whole  was  ultimately  lost,  though  It  was  proved  that  the  percentage  might  have  been 
obtaineil  at  the  time  of  the  composition,  it  was  held  that  the  trustees  were  liable  for 
the  whole  amount  of  the  scHlemeut.     WUei  v.  Gresham,  xxxi.  237. 

IG.  Liability  for  interest.  The  measure  by  which  the  court  ought  to  charge  a 
trustee  with  interest  is,  to  ascertain  what  interest  he  has  received,  or  ought  to  have 
received,  or  that  he  is  estopped  (h>m  saying  that  be  did  not  receive.  The  AUorney- 
Generat  v.  Alford,  x.\xi.  466. 

17.  Where  a  bill  was  filed  ag^nst  a  trustee  twelve  years  after  the  death  of  tho 
testator,  the  trustee  not  having  disclosed  his  trust,  it  was  held,  there  being  nothiiig 
more  than  great  negligence  proved,  that  the  trustee  iras  not  chargeable  with  SI.  pei 
cent,  nor  on  the  principle  of  annual  rests.     lb, 

IS.  Payment  to  tcrong  person.  Where  a  trustee  of  a  will  had,  in  case  of  a  will  t£ 
doubtful  constnictioD,  but  acting  under  advice  of  counsel,  paid  over  certain  propettf 
87» 
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to  the  wrong  person,  he  was  order^  to  pay  the  amount  and  costs  of  suit  to  the  penm 
rightfully  entitled.    BouUon  v.  Beard^  xxyii.  421. 

VI.  Breaches  of  Trust. 

1.  The  presumption  is,  that  where  trustees  have  a  discretion  to  apply  the  benefit  of 
the  trust  either  in  a  way  which  the  law  allows  or  which  the  law  disallows,  they  wiU 
act  in  a  lawful  manner.  The  Mayor,  Aldermen,  Sec,  of  Faversham  v.  Ryder,  xxrii.  867. 

2.  Concurrence  of  cestui  que  trust  in  sale.  On  a  sale  by  a  trustee,  he  stipulated, 
that  his  receipt  should  be  deemed  an  effectual  and  conclusive  dischai^,  and  that  the 
purchaser  should  not  require  the  concurrence  of  the  heir  or  cestui  que  (rust,    A 

.  decree  was  made  for  specific  performance  and  reference  as  to  title.  The  Master 
found  in  favor  of  the  trustee ;  and  upon  exceptions,  the  purchaser  contended,  thai 
the  rule  as  to  the  concurrence  of  the  cestuis  que  trust  being  one  for  their  protection,  it 
was  a  breach  of  trust  to  stipulate  that  they  should  not  concur ;  but  the  court  held  the 
point  concluded  by  the  decree.     Wilkinson  v.  Hartley,  xv.  185. 

3.  Bond — Assignment — Deposit  of  bond  as  security  for  debt.  A  gave  B  a  bond  for 
the  payment  of  a  sum  of  money ;  on  the  marriage  of  B  the  bond  was  assigned  to  C 
by  way  of  settlement  for  the  separate  use  of  B.  B  and  her  husband  joined  in  receiv- 
ing some  of  the  money  on  the  bond.  Afterwards  A  died  and  B  became  her  personal 
representative.  The  trustee  did  not  call  in  the  funds,  inasmuch  as  B  was  A*s  repre- 
sentative. B  afterwards  deposited  the  bond  with  her  husband's  bankers  as  security 
for  his  debts.  Held,  that  C  was  not  guilty,  under  these  circumstances,  of  wilful  defiiult 
Thackwell  v.  Gardiner,  xii.  285. 

4.  Unitarians.  In  1710  a  charity  was  founded  by  certain  Presbyterians  in  Dublin, 
for  the  support  of  the  Protestant  dissenting  interest  In  the  course  of  time  it  got 
principally  into  the  hands  of  Unitarians.  Held,  affirming  the  decision  of  the  hord 
Chancellor  of  Ireland,  first,  that  Unitarians  are  not  entitled  to  be  considered  as 
objects  of  the  trust  Secondly,  that  Trinitarian  trustees,  who  had  concurred  in  the 
breaches  of  trust,  should  be  removed,  ds  well  as  Unitarian  trustibs.  Drummond  t. 
The  Attorney- General,  ii.  15. 

5.  Security  for  money  lent — Parties  to  conveyance.  A  testator  gave  to  bis  wife  the 
interest  to  arise  from  a  sum  of  stock  for  her  life,  and  afterwards  he  gave  the  principal 
to  a  trustee  for  the  benefit  of  certain  persons  mentioned.  The  widow  joined  in  sell- 
ing out  part  of  the  stock,  and  lending  it  to  the  trustees,  on  the  security  of  a  deposit 
of  the  deeds  of  an  estate,  belonging  to  him;  the  trustee  became  a  bankrupt,  without 
replacing  the  money  lent  to  him.  Held,  that  the  deposit  was  a  personal  security  to 
the  widow  in  respect  of  the  breach  of  trust ;  that  the  money  was  not  invested  on  the 
security  of  the  property,  and  that  it  could  be  sold  without  the  cestuis  que  trust  being 
parties  to  the  sale.     Groom  v.  Booth,  xxi.  480. 

6.  Where  the  trust  deed  is  not  sealed  by  the  trustee,  his  breaches  of  trust  do  not 
create  specialty  debts  against  his  estate.    Richardson  v.  Jenkins,  xix.  87. 

7.  For  a  statement  of  facts  under  which  no  inquiry  for  wilful  default  ought  to  be 
instituted  against  the  trustees  of  a  settlement,  see  Coope  v.  Carter,  xv.  591. 

8.  Trustees  who,  without  sufficient  cause,  doubted  the  identity  of  their  cestui  que 
trust,  and,  in  breach  of  trust,  paid  over  the  trust  fund  to  others,  were  ordered  to 
make  good  the  same,  and  pay  the  costs  and  interest  at  5^  per  cent,  the  accounts  to  be 
taken  with  rests.    Ex  parte  Croxton,  vi.  98. 

'9.  Trust-money  lent  on  second  mortgage.  Trustees  lent  trust-moneys  on  a  second 
mortgage  of  house  property  greatly  out  of  repair,  and  the  principal  part  was  lost 
Held,  that  they  were  liable  as  for  a  breach  of  trust,  notwithstanding  a  trustee  indem- 
nity clause  declaring  they  should  not  be  liable  for  the  insufficiency  or  deficiency  in 
value  of  any  securities,  except  through  their  wilful  default  Drosier  y.  Breretm^ 
six.  276. 
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10.  In  charging  trustees  for  breaches  of  tmst  and  the  costs  of  suit,  it  is  immaterial 
how  the  trust  was  created,  and  whether  for  valuable  consideration,  or  by  the  voluntary 
gift  of  the  trustees  themselves.    lb, 

11.  Trustees  under  marriage  settlement  empowered  to  invest  in  real  security — Ad- 
vancement of  money  on  mortgage.  In  a  marriage  settlement  of  stock  the  trustees  were 
empowered  to  invest  in  real  security.  Contemporaneously  with  the  execution  of  the 
settlement  a  memorandum  was  indorsed  upon  it,  and  signed  by  the  intended  husband 
and  wife,  requesting  the  trustees  to  advance  the  money,  or  any  part  of  it,  to  the 
owners  or  lessees  of  V.  Gardens,  upon  mortgage,  cither  as  first,  second,  or  third  mort- 
gage. B.,  (who  was  the  settler,)  G.,  and  H.  were  the  then  owners  of  this  property, 
which  at  that  time  was  subject  to  two  mortgages.  The  trustees  inmnediately  advanced 
the  money  to  B.,  G.,  and  H.,  but  no  written  security  was  taken  until  a  year  and  a 
half  after  the  advance,  at  which  time  B.  had  surrendered  his  interest  in  the  property 
to  G.  and  H.,  who  then  executed  a  mortgage  of  the  property  to  the  trustees,  with  the 
usual  covenants  for  repayment  of  the  loan.  The  security  proved  wholly  insufficient. 
Heldj  iha^  the  trustees  had  committed  a  breach  of  trust,  and  were  bound  to  make 
good  the  loss,  and  to  bring  the  fund  into  court    Fowler  t.  Reynold  vii.  270. 

12.  If  a  trustee  allows  trust  funds  to  remain  in  a  trading  firm  for  a  long  scries  of 
years  at  simple  interest,  he  is  personally  liable  for  the  losses  resulting  from  this  breach 
of  trust    Jones  v.  Foxall,  xiii.  140. 

13.  Investment  on  leasehold  for  lives  in  Ireland,  Under  a  power  to  trustees  of  a 
settlement  '*to  lay  out  and  invest  the  trust  moneys  upon  government  or  real  securities 
in  England,  Ireland,  Scotland,  or  Wales,*'  the  trustee  invested  part  of  the  trust  moneys 
on  leaseholds  for  lives  in  Ireland,  with  a  covenant  for  perpetual  renewal,  subject  to  a 
head  rent  The  property  at  the  time  of  the  investment  was  subject  to  certain 
charges,  afler  payment  of  which,  barely  sufficient  surplus  rents  were  left  to  pay  the 
interest  on  the  mortgage  debt,  and  afterwards  it  became  much  depreciated  in  valuei 
and  insufficient  to  answer  the  debt  Held,  in  a  suit  instituted  by  one  of  the  cestuis 
que  trust  to  make  the  trustee  liable  for  the  loss  arising  from  the  investment,  that  lease- 
holds for  lives  in  Ireland,  with  a  covenant  for  perpetual  renewal,  if  the  same  had 
been  of  adequate  value,  would  not  have  been  a  breach  of  trust,  but  that  having 
regard  to  the  value  of  the  property,  the  investment  was  a  breach  of  trust  Macleod  v. 
Anne^ley,  xix.  247. 

14.  Acquiescence  in  improper  investment  by  cestui  que  trust.  It  is  not  necessary  that 
acquiescence  on  the  part  of  a  cestui  que  trust  in  an  improper  investment  should  be 
evidenced  by  writing  if  otherwise  proved.  Observadons  on  the  15  &  16  Vict.  c.  86, 
8. 42.    lb, 

15.  Debt  assigned  in  trust  to  call  in  and  accumulate.  In  1826,  a  debt  due  from  a 
firm  at  Calcutta,  was  assigned  to  trustees  in  England,  in  trust  to  call  in  and  invest  on 
Indian  securities,  and  accumulate.  The  debtors  became  bankrupts  in  1830,  and  the 
trustees  not  having,  in  the  mean  time,  taken  proper  steps  to  call  in  the  money,  a  con- 
siderable portion  of  the  debt  was  lost  Held^  that  they  were  liable  for  the  breach  of 
trust,  and  ought  to  make  good  the  accumulation  which  would  have  been  produced ; 
secondly,  that  one  of  the  trustees  who  had  been  abroad  with  lus  regiment  during  that 
period,  was  equally  liable ;  but,  thirdly,  that  they  were  to  be  excused  during  such  a 
reasonable  time  as  was  necessary  in  order  to  communicate  between  England  and 
India.    Byrne  v.  Norcott^  xvii.  495. 

16.  Costs.  Generally,  where  trustees  are  guilty  of  a  breach  of  trust,  they  must 
pay  the  costs  of  a  suit  to  repair  it    lb, 

1 7.  Policies  on  life  to  be  held  in  trust  as  appointed  by  deed  or  wUL  Where  a  father, 
by  indenture  of  1821,  declared  policies  on  his  life  to  be  held  on  trust  for  such  one  or 
more  of  his  eight  daughters  as  he  should,  appoint  by  deed  or  will,  and  in  1832  ap« 
pointed  the  bonuses  on  two  of  the  policies  to  three  of  his  daughters,  and  then  he  and 
these  appointees  api^ed  part  of  the  price  of  these  bonuses  to  keeping  the  six  policies 
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on  foott  and  used  the  rest,  &c.,  on  a  bill  filed  by  two  daughters,  not  suijuri%  in  ldS2, 
to  set  aside  the  appointment  of  that  year,  it  was  held,  first,  that  the  transactions  amounted 
to  a  clear  breach  of  trust ;  but,  secondly,  that  the  two  appointments,  of  October  and 
December,  1832,  forming  part  of  one  transaction,  must  stand  or  fall  together;  and 
therefore,  thirdly,  the  biU  was  dismissed,  with  costs,  with  liberty  to  the  plaintiffs  to  file 
such  other  bill  as  they  might  be  advised.     Harrison  ▼.  Randall,  viii.  209. 

18.  Where  one  of  two  trustees  commits  breaches  of  trust  and  dies,  leaving  the  other 
aurviving,  his  estate  is  liable.    Richardson  v.  Jenkins,  xix.  87. 

19.  Assignment  by  wife  as  administratrix  without  husband's  concurrence.  In  1817,  a 
gentleman,  then  an  infant,  married  a  lady  of  full  age,  who  was,  as  the  administratrix 
of  her  uncle  with  his  will  aunexed,  possessed  of  certain  sums  of  stock  and  of  negro 
slaves,  to  the  income  of  which  she  was,  under  the  will,  beneficially  entitled^  for  life, 
with  remainder  to  her  children.  In  1818,  the  husband  being  still  an  infant,  and  it 
being  by  a  common  error  assumed  that  the  uncle  had  died  intestate,  and  that  the  lady 
was,  as  his  next  of  kin,  absolutely  entitled  to  his  property,  the  funds  were  transferred 
into  the  names  of  four  trustees,  and  a  settlement  was  executed,  by  which  the  slaves 
were  assigned  to  the  same  trustees  in  trust  for  sale,  and  it  was  declared  that  the  tn» 
tees,  should  stand  possessed  of  the  funds  transferred  and  of  the  proceeds  of  the  sale  of 
the  slaves,  in  trust  for  the  lady  for  life,  and  after  her  decease  for  the  husband,  and 
after  that  for  the  children.  The  husband  and  wife,  however,  in  1819,  notwithstand- 
ing the  settlement,  themselves  sold  the  slaves  for  8,922/.,  which  the  husband  received, 
and  thereout  paid  3,500/.  to  one  of  the  trustees,  who  appropriated  the  money  to  his 
own  use ;  but  he  represented  that  he  had  invested  it  in  the  purchase  of  4,869/.  consols 
in  the  names  of  the  four  trustees.  In  1821,  the  husband,  having  attained  to  his  full 
age,  disclaimed  the  settlement,  and  in  a  suit  instituted  in  1822,  by  an  infant  child  of 
the  marriage,  the  four  trustees,  on  the  information  of  the  defaulting  trustees,  by  their 
answer  admitted  that  they  were  possessed  of  the  trust  funds,  including  the  4,869/.  con- 
sols. An  arrangement  was  come  to,  the  husband  received  a  specified  sum,  and  the 
rest  of  the  trust  funds  were,  with  the  approval  of  the  court,  in  1824,  settled  by  a 
deed,  on  the  assumption  that  all  the  trust  funds  were  in  the  trustees.  In  that  deed, 
the  original  trustees  covenanted  to  transfer  the  funds,  specif^nng  as  part  the  4, 8691 
consols,  into  the  names  of  the  continuing  and  two  new  trustees.  After  the  executkn 
of  this  deed,  and  before  any  improper  delay  in  effecting  the  transfer,  the  misappro- 
priation of  the  3,500/.  by  the  defaulting  trustee  became  known,  and  he  became  a 
bankrupt  Proof  was  duly  made  under  his  bankruptcy  by  the  surviving  trustees. 
Upon  a  bill,  filed  in  1848,  by  the  lady  against  the  original  and  subsequently  appointed 
trustees,  seeking  to  charge  them  with  the  moneys  arising  from  the  sale  of  tiie  negro 
slaves,  it  was  held,  first,  that  a  wife  is  incapable  of  assigning  by  deed,  even  as  an  adndn- 
istratrix,  without  the  valid  concurrence  of  her  husband ;  and  that,  as 'the  husband  wis 
in  1818,  an  infant,  the  assignment  was  a  nullity.  Secondly,  that,  inasmuch  as  te 
trustees  took  no  title  under  the  assignment  of  1818,  they  could  not  sell  the  daves 
under  it ;  and  that  they  were  consequently  guilty  of  no  default  in  not  doing  so^ 
Thirdly,  that  the  sale  of  the  slaves  having  been  in  fact  effected  by  the  husband  and 
wife,  the  payment  of  the  3,500/.  to  the  defitulting  trustee  was  the  voluntary  act  of  the 
husband ;  and  that,  in  the  absence  of  very  special  circumstances,  the  other  trustees 
were  not  guilty  of  default  in  permitting  the  misapplication  of  the  money,  and  were 
under  no  liability  in  respect  of  the  purchase-money  of  the  slaves.  Fourthly,  that  the 
incorrect  representation  made  by  the  trustees  in  their  answer  in  the  suit  in  1822,  that 
the  4,869/.  consols  was  standing  in  their  names,  was  an  admission  of  a  fact  by  which, 
it  being  the  admitted  error  of  all  parties,  the  trustees  were  not  bound.  So  much  of 
the  bill  as  sought  to  charge  the  trustees  with  loss  in  the  transaction  was  dismissed  with 
costs.     Derbishire  v.  Home,  xix.  325.  ^ 

20.  A  trustee  who  has  neglected  to  accumulate  the  surplus  income  of  a  child  if 
guilty  of  a  breach  of  trust  and  chargeable  with  annual  rests.  But  he  is  entitled  to 
the  costs  of  the  suit  Odt  of  the  estate.    Knott  t.  Cottee,  xiii.  804. 
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21.  Breach  of  tnut — Assurance  effected  by  one  trustee  on  his  oum  life.  W  J.  W., 
one  of  two  trustees  of  a  marriage  settlement,  committed  breaches  of  trust,  and  after- 
wards effected,  with  the  sanction  of  the  master,  a  policy  of  assurance  on  his  own  lifb, 
in  accordance  with  a  proposal  previously  made  for  making  good  the  trust  fund.  Before 
the  transaction  was  finally  approved  of  and  reported  by  the  master,  W.  J.  W.  died 
insolvent  Held,  that  the  proceeds  of  the  policy  were  applicable,  first,  for  making 
good  the  defalcations  of  the  trustee,  and  for  payment  of  costs,  and  that  the  surplus 
belonged  to  the  representative  of  W.  J.  W.  as  assets  for  his  creditors.  Ward  v.  Ward, 
zxiii.  442. 

22.  Long  enjoyment  of  a  trust  fund,  if  wrongful,  creates  no  right ;  as  lime  affords 
no  sanction  to  established  breaches  of  trust  Drummond  v.  The  Attorney-General,  ii.  15. 

23.  Loss  by  breach  of  trust  not  a  specially  debt.  By  deed  of  indorsement  under 
seal,  appointing  new  trustees,  and  executed  by  them,  a  trust  fund  was  assigned  to  the 
new  trustees,  ^'  to  hold  unto  them,  their  executors,  administrators  and  assigns,  as  their 
own  money,  property  and  effects,  but  nevertheless  upon  the  trusts  and  for  the  ends, 
intents,  and  purposes  declared  by  the  within  indenture,"  but  there  was  no  declaration 
of  trust  by  the  trustees.  Held,  that  a  loss  which  occurred  by  a  breach  of  trust  did 
not  constitute  a  specialty  debt    Adey  y.  Arnold,  xv.  268. 

24.  Semble,  a  declaration  by  trustees  in  a  deed  executed  by  them,  that  they  will 
apply  a  trust  fund  in  a  particular  manner,  will  be  construed  to  amount  to  a  covenant ; 
and  any  loss  to  the  trust  fund  arising  from  a  breach  of  trust  will  constitute  a  specialty 
debt,    lb, 

Vn.  Practice. 

1.  Money  paid  into  court  upon  trusts  of  wilL  Where,  under  the  Trustee  Indemnity 
Act,  money  is  paid  into  court  "  upon  the  trusts  of  a  willj"  it  involves  the  general 
administration  of  the  estate,  and  the  court  will  not  order  it  to  be  transferred  to  a 
particular  account,  except  at  the  request,  and  on  the  responsibility,  of  the  trustee. 
lie  WrighVs  Trusts,  xix.  303. 

2.  Trust  fund,  A  trust  fund  paid  into  the  court  of  chancery,  under  the  Trustee 
Relief  Act,  after  the  death  of  the  cestui  que  trust,  ordered  to  be  paid  to  the  adminis- 
trator of  the  cestui  que  trust,  under  a  grant  of  letters  of  administration  by  the  arch- 
deaconry court,  obtained  after  the  fund  was  in  the  court  of  chancery.  In  re  Spencer, 
xii.  247. 

8.  Payment  of  fund  into  court — Lien  for  costs.  Where  the  residue  of  a  trust  fund, 
under  a  composition  deed,  has  been  duly  invested  by  the  trustees,  and  they  claim  a 
lien  thereon  for  their  costs  under  the  deed,  and  there  is  no  imputation  of  misconduct 
on  their  part,  or  of  the  fund  being  in  danger,  the  court  will  not,  on  motion  by  a 
creditor  who  was  a  party  to  the  deed,  and  had  accepted  a  dividend  under  it,  order  the 
fund  to  be  paid  into  court     Chaffers  v.  Headlam,  xxL  493. 

4.  Costs.  A  trust  fund  had  been  paid  into  court  under  the  Trustee  Relief  Act ;  the 
tenant  for  life  petitioned  for  payment  of  the  dividends  to  her.  Held,  that  the  costs 
of  the  application  must  come  out  of  the  income,  and  not  out  of  the  corpus.  In  re 
Banglet^s  Trust,  xiiL  28. 

5.  Power  to  invest  in  French  funds^-^oreign  trustees.  "By  a  deed-poll  declaring 
the  trusts  of  certain  sums  of  stock,  poivffr  was  reserved  to  the  trustees  to  invest  the 
trust  moneys  in  the  French  funds.  The  trustees,  although  applied  to  by  the  tenant 
for  life  to  make  such  investment,  refused  to  do  so,  and  paid  the  trust  funds  into  court 
under  the  Trustee  Relief  Act  Upon  a  petition  presented  by  the  tenant  for  life, 
praying  for  the  appcnntment  of  three  foreigners  resident  in  Paris  as  trustees  in  the 
room  of  the  old  ones,  and  the  transfer  q&  the  trust  funds  to  them  accordingly,  the 
court  refused  to  make  the  order.  In  re  The  Trust  Estate  of  Armand  Guibert,  xiiL 
872. 

6.  Affidavit.    It  is  not  necessary,  except  under  q>ecial  circumstances,  to  set  out  in 
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was  Tested  in  trnstees  upon  trust  to  paj  the  dividends  to  A,  a  married  woman,  for  her 
life,  for  her  separate  use,  without  power  of  anticipation,  and,  afler  her  decease,  to  paj 
the  ci^ital  to  B.  On  the  petition  of  A  and  B,  the  court  ordered  the  transfer  of  a 
portion  of  the  stock  to  B,  and  a  sale  of  such  other  portion  as  would  be  sufficient  to 
purchase  a  government  annuity  equal  to  the  dividends  of  the  two  sums  of  stock,  and 
that  the  sum  thereby  produced  should  be  laid  out  in  the  purchase  of  such  annuity  to 
be  settled  on  A,  for  her  separate  use,  without  power  of  anticipation.  Dodd  v.  WakCf 
XL  6. 

5.  Creditofs  suit — Misappropriation  of  trust  fundi.  In  a  creditor's  suit  four  persons 
claimed  against  a  testator's  estate,  for  misi^propriation  of  trust  funds.  A  claimed  to 
be  a  specialty  creditor  under  a  trust  deed,  which  was  never  executed  by  the  testator, 
although  he  acted  in  the  trusts.  Held^  that  A  was  only  a  simple  contract  creditor. 
Jenkins  v.  Robertson^  xix.  547. 

6.  B  claimed  as  a  specialty  creditor  under  a  trust  deed,  by  which  it  was  ^  declared'' 
by  the  parties  that  the  money  should  be  on  certain  trusts.  Held^  that  the  omission  of 
the  word  *'  agreed"  did  not  prevent  there  being  a  contract  on  the  part  of  the  trustee* 
lb. 

7.  C  claimed  under  a  trust  deed  by  which  the  testator  was  a  trustee  jointly  with 
another  person,  who  survived  him.  Held^  that  the  testator's  estate  was  liable  for  the 
breach  of  trust  committed  by  him,  and  that  C  was  a  specialty  creditor.    lb. 

8.  D  claimed  under  a  bond.'  Held,  that  as  the  testator^s  heirs  were  bound,  D  was 
entitled  to  priority  over  the  other  specialty  creditors  out  of  the  assets  arinng  from  real 
estate,    lb. 

9.  The  suit  was  instituted  by  A,  the  simple  contract  creditor,  and  the  assets  were 
insufficient  to  satisfy  the  specialty  debts.  Held,  nevertheless,^  that  the  plaintiff  was 
entitled  to  his  costs  out  of  the  estate,  as  between  solicitor  and  client,    lb. 

10.  Assignment  by  lady,  on  eve  of  marriage,  of  her  reversionary  interest  in  stocks 
False  recitals.  A  young  lady,  a  few  months  afler  she  came  of  age,  and  on  the  eve  of 
her  marriage,  with  her  father's  concurrence,  but  without  the  knowledge  of  her  intended 
husband,  made  an  absolute  assignment  of  her  reversionary  interest  in  a  sum  of  stock 
to  the  trustee  thereof,  by  a  deed,  which  recited  a  contract  for  sale  of  soch  stock  to  the 
trustee,  and  the  payment  of  the  purchase-money,  and  upon  this  deed  was  indorsed  a 
receipt  for  the  purchase-money,  signed  by  the  lady,  no  purchase-money  having  been 
in  fact  paid.  Held,  that  the  &lsehood  of  the  recitals  in  the  deed  akme  would  have 
been  sufficient  to  prevent  the  court  from  supporting  it  as  a  security,  to  the  amount  of 
the  consideration  expressed,  for  a  lai^ger  sum  due  fiom  the  lady's  father  to  the  trustee 
for  money  advanced  for  her  education.    LewelUn  v.  Cobbold,  xix.  43. 

11.  Where  trustees,  having  a  power  of  sale,  disclaim,  the  court  can  exercise  the 
discretion  of  the  trustees,  and  sell  if  necessary.    Broume  v.  PauU,  xiii.  4S. 

12.  Marriage  settlement — Advancements  Under  a  marriage  settlement,  stock  was 
vested  in  trustees,  in  trust  to  pay  the  interest  and  dividends  to  the  wife  *  for  life, 
remainder  to  the  husband  for  Ufe,  with  a  power  to  them  and  the  survivor  to  appoint 
the  principal  among  the  children  of  the  marriage.  The  wife  died,  and  the  husband 
appointed  a  third  part  thereof  absolutely  and  at  once,  in  trust  for  ao  in&nt  child, 
payment  to  be  postponed  till  twenty-one.  The  court,  on  the  application  of  the  infant 
that  the  trustees  might  apply  a  sufficient  part  of  the  capital  of  hb  share  of  the  stock 
in  payment  of  the  expenses  incurred,  and  to  be  incurred  for  his  education  as  a  cadet, 
and  his  advancement  in  India,  granted  the  prayer  of  the  petition,  so  finr  as  related  to 
payment  of  part  of  the  expenses  incurred,  and  as  to  the  expense  of  education  and 
residence  as  a  cadet  at  Addiscombe,  and  ordered  the  rest  of  the  petition  to  stand  over. 
Lane,  in  re,  xviL  163. 

13.  Power  of  sak-^Defec&oe  tide.  In  ease  of  a  power  of  sale  to  two  troBteet  and 
the  survivor,  his  heirs,  ttc,  a  title  dependent  on  a  sale  by  the  devisee  in  trost  of  the 
survivor  is  too  doubtful  to  be  enforced  on  a  purchaser;  but  the  defect  may  be  cnred 
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31.  FeTKHu  wlio  deal  mili  tnuMet  W  k  conndemble  distance  of  tune,  witlumt  aa 
iqtparent  retuon  for  nlmng  money,  must  be  coimdered  imder  socne  obligation  to 
iDqnire  into  llie  bona  jtdes  of  Uio  tmsteei.     lb. 

22.  DistlnclioD  between  a  trustee  raising  money  after  a  dislaoce  of  timo,  -vhere  Iia 
is  merely  a  tnutee,  and  where  the  trustee  is  also  entitled  to  the  estate,  subject  to  the 

USAGE. 

1.  iluH  have  a  legal  origin.  A  usage  must  hare  a  legal  origin,  and  where  it  ap- 
pears that  a  particnlar  usage  could  not  have  had  a  legal  origin,  acts  done  in  confonnity 
to  it  wilt  be  iltegsL    Per  Lord  Campbell,  C-  J.     CampbtU  r.  Hewlitt,  xii  3T5. 

2.  Bg-Ui*!  ia/emd  frtrn.  Long  usage  warrants  the  inference  of  a  by-law  delegating 
the  power  of  electing  the  wardens  of  the  Mercen'  Company  of  London  to  a  snail  and 
■elf-elected  portion  of  the  whole  body.  Such  a  by-l&w  hekl  valid.  Regina  v.  PameU, 
XXT.  63. 

S.  Ecidenet  of,  at  to  dtUserg  ordtrt.  Under  a  contract  to  sell  and  deliver  goods  in  a 
warehouse  in  Liverpool,  the  giving  of  a  delivery  oider  of  "  about "  Ae  quantity  is  a 
■uf&cient  delivery,  evidence  of  a  known  usage  d  warehouae-keepers  not  to  accept 
delivery  orders  in  any  other  form  being  admissible.    Moore  r.  Campbell,  xxvi.  622. 

4.  RiglU  to  talc*  loa/cr  Ijr  inhnbilanU  af  loKnihtp.  A  ri^t  clumed  by  the  inhatri- 
tanta  of  a  township  to  enter  upon  the  land  of  a  private  person  and  take  water  from  & 
well  therein,  for  domestic  purposes,  is  an  easement  and  not  a /)rq;!fd;ir«n(fre,  and  may, 
therefore,  properly  be  claimed  by  custom.     Race  v.  Ward,  zxx.  187. 

5.  Charter-fariy — "  Full  (tnd  complete  cargo" — Oalotii  af  Trinidad — Broken 
Stowage.  By  a  charter-party,  made  in  London,  it  was  agreed  that  the  plaintiff's  ship 
should  proceed  to  Trinidad  and  there  receive  "  a  full  and  complete  cargo  lit 
sugar,  moIasNe,  ~  other  lawful  produce."  There  was  no  stipulation  as  to  "  broken 
stowage."  The  vessel  was  laden  at  T.  wiUi  sugar  and  molasses,  packed  id  bedheads 
and  puncheons,  and  would  not  contain  any  greater  qnantity  of  sugar  and  molaascs 
packed  in  the  same  manner;  but  a  space  of  "broken  stowage"  remained,  which 
might  have  been  filled  irith  sogar  in  tierces,  and  other  produce ;  small  packages  also 
might  have  been  placed  between  the  hogsheads  and  puncheons.  Upon  action  brought 
on  the  cbarteT-party  tbr  not  loading  the  agreed  cargo,  the  defendant  proved  at  the 
trial  that  according  to  the  custom  of  T.  a  fnll  and  complete  cai^  of  sugar  and  molasses, 
packed  in  hogsheads  and  puncheons  constituted  a  full  and  complete  cargo  of  sugar 
And  molasses.  Held,  affirming  the  judgment  of  the  court  below,  (zzix.  456,)  that  the 
custom  was  applicable  to  the  state  of  ^ts;  that  it  was  a  reasonable  custom  ;  and  that 
it  was  not  a  custom  controlling,  altering,  or  inconsistent  with  the  conDact,  but  merely  ex- 
planatory of  it,  and  was  therefore  admissible  in  evidence  to  show  that  the  defendant 
bad  loaded  a  full  and  complete  cargo  of  sugar  and  molasses  within  the  meaning  of  the 
charter-party.     Ctithberi  v.  CumMing,  "«  601. 

6.  See  also  SUmj.  77t«  Oreai  IfortkemRaaieaif  Co.  x*ii.i&7;  Couturier  y.  Haitie, 
xvL  562. 

USURY. 

1.  Avoidance  of  transaction  valid  in  itt  inception.  SembU,x  transaction  not  roid 
in  the  first  instance,  and  from  which  the  borrower  has  the  power  to  free  himself  by 
the  payment  of  the  principal,  and  legal  interest,  within  a  limited  time,  is  not  after- 
wards to  be  avdded  because  the  borrower  cannot,  after  the  limited  period,  free  him* 
•elf  without  paying  more  than  bL  per  cent    long  v.  Slorie,  z.  183. 

3.  Frugal  ineeitnunl  auoeiation — Periodical  divitioni  of  profit.  B.  became  a  mem- 
ber of  the  Fmgal  InTertoient  Association,  the  objects  of  which  were  to  advance  tho- 
•dciely's  funds  ta>  its  menibers,  to  aecnmnlate  them,  and  to  divide  the  profits  periotU- 
eally.    For  each  share  taken  ha  was  to  pay  an  agraed  premium,  and  n  much  amrotb 
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as  redemption  money,  for  which  he  had  an  immediate  advance  of  the  valae  of  his 
share,  on  giving  security  for  the  repayment  of  it,  with  the  premium  and  redemptioo 
money.  Held^  that  the  transaction,  being  between  partners,  was  not  usurious.  But' 
hidge  v.  Cotton j  viiL  57. 

8.  Bonus — Trustees — Id/e  assurance.  Sir  J.  O.,  being  in  debt,  conveyed  his  life 
interest  in  an  estate,  in  trust  to  convey  the  same  to  certain  creditors.  It  was  after- 
wards agreed  between  the  trustees,  Sir.  J.  O.,  and  the  creditors  that  the  trustees 
should  hold  the  rents  to  divide  the  same  (after  payment  of  charges  on  the  estate)  into 
two  shares  proportionate  to  the  debts  specified  in  two  schedules,  the  pordon  appropri- 
ated to  the  first  schedule  to  be  paid  to  the  creditors  equally  in  discharge  of  their  debts, 
and  after  satisfying  the  debts  and  interest  as  to  such  creditors  to  apply  a  competent 
sum  in  effecting  and  keeping  on  foot  policies  on  the  life  of  Sir  J.  O.,  on  behalf  of  the 
creditors  in  the  second  schedule  mentioned ;  any  addition  by  way  of  bonus  to  the  sums 
assured  to  belong  to  the  said  creditors  in  addition  to  their  debts,  and  in  proportion  to 
them,  notwithstanding  the  principal  and  interest  thereof  might  be  discharged ;  and  in 
consideration  thereof,  all  the  creditors  gave  Sir  J.  O.  leave  to  live  any  where  without 
molestation  by  them,  provided  that  if  any  creditor  should  molest  him,  his  debt  should 
be  considered  as  released.  The  trustees  effected  assurances ;  and  after  the  death  of 
Sir  J.  O.  received  the  sum  assumed  and  also  a  bonus,  the  whole  o£  which  was  claimed 
by  Lady  O.,  the  widow,  on  the  ground  of  the  transaction  having  been  usurious  as  to 
the  creditors  in  the  second  schedule.  Heldf  That  the  transaction  was  not  usurious, 
and  also  that  no  action  at  law  would  lie  at  the  suit  of  Lady  O.  against  the  trustees. 
O'Brien  v.  Kenyon^  iv.431. 

4.  B'dls  of  exchange  not  running  more  than  three  months.  The  statute  S  &  4  VFiD. 
IV.  c.  98,  s.  7,  which  exempted  from  the  provisions  of  the  Usury  Act  (12  Anne,  stat  2, 
c.  16,  s.  1,)  bills  of  exchange  not  having  more  than  three  months  to  run,  is  not  repealed 
by  the  statute  2  &  S  Vict  c.  87,  s.  1,  which,  and  the  statutes  continuing  it,  exempt 
from  the  operation  of  the  usury  laws,  all  bills  not  having  more  than  twelve  months  to 
run  and  all  contracts  above  10/.,  provided  there  be  no  security  upon  land.  Therefore, 
bills  not  having  more  than  three  months  to  run,  though  for  more  than  bL  per  cent 
interest,  and  though  there  be  further  security  on  land,  are  not  void.  Clack  t.  <Satn#- 
fcury,  viii.  408. 

5.  Discount  of  promissory  note — Agreement  as  to,  A  declaration  stated  an 
agreement  of  the  plaintiff  to  discount  defendant's  promissory  note  at  three  noonthi, 
and  of  the  defendant,  in  case  of  non-payment  of  the  note  at  maturity,  to  pay  interest 
at  the  rate  of  5/.  per  cent,  per  month,  and  alleged  the  discounting,  non-payment,  and 
failure  to  pay  monthly  instaknents  of  interest  The  plea  set  forth  that  it  was  corruptly 
agreed  to  discount  at  an  inordinate  rate,  setting  forth  the  ^ts,  as  to  tiie  rate  of 
discount  and  interest.  It  further  alleged  a  confession  and  registry  of  judgment  by  the 
defendant,  to  bind  his  lands,  &c.,  to  secure  payment  to  the  pliuntiff  of  the  loan  and 
interest  Hddy  that  the  plea  was  bad,  the  agreement  relied  upon  not  being  usurious; 
and  that,  as  the  transaction  was  based  on  a  promissory  note,  the  whole  transaction  was 
rendered  legal  by  the  8  &  4  Will.  IV.  c.  98,  s.  7.    Semple  v.  Comewall,  xxix.  436. 

6.  Partnership — Forbearance — Shift  and  chevisance  of  commission — Evidence — 
Onus  probandi.  Debt  by  the  public  officer  of  a  banking  copartnership  for  woik 
and  labor,  commission,  money  lent,  interest,  and  on  an  account  stated.  Fourth 
plea,  as  to  890/.  18s.,  parcel,  &c.,  that  it  was  corruptiy  agreed  between  the  defendant 
and  the  banking  copartnership,  that  they  should  lend  him  from  time  to  time  such 
sums  as  he  should  require,  by  paying  certain  checks  of  the  defendstht,  upon  the  terms 
that  while  the  said  copartnership  should  forbear  to  demand  payment  of  the  sums  so 
lent,  they  should  chaise  the  defendant  partiy  for  interest  and  partly  under  the  shift 
and  chevisance  of  commission  for  their  work  and  labor,  more  than  5/.  per  cent,  to  wit, 
10/.  per  cent,  and  that  the  company  did  lend  the  defendant  divers,  sums,  and  did 
charge  a  large  sum,  partly  by  way  of  interest  and  partiy  by  way  of  shift  and  chevi- 
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sance  of  commission,  exceeding  tbe  rate  of  5/.  per  cent  The  plea  then  identified  the 
sum  of  390/.  135.,  parcel,  &c.  The  fiflh  plea  was  similar,  bat  addressed  only  to  the 
commission  and  interest.  Held^  upon  special  denlurrer,  that  the  usurious  agreement 
was  pleaded  with  sufficient  certainty,  and  that  the  party  setting  up  usury  as  a  defence 
need  only  bring  the  case  within  the  operation  of  the  statute  of  Anne,  the  onus  being 
on  the  opposite  party  to  show  that  the  case  was  taken  out  of  the  operation  of  that 
statute  by  the  statute  of  Victoria.    Derry  v.  ToU^  i.  440. 

7.  Deed  of  revei'sion.  By  a  deed  dated  in  1819,  A,  in  connderation  of  500/.  paid  to 
him  by  B,  conveyed  a  reversion  of  real  estate,  expectant  on  the  death  of  C,  to  a  trus- 
tee, upon  trust,  if  C  should  die  within  five  years,  to  raise  and  pay  to  B  the  sum  of 
1000/.;  and,  if  C  should  live  beyond  five  years,  to  raise  and  pay  to  B,  the  sum  of 
1,500/.  At  the  date  of  the  deed,  C  was  sixty-one  years  of  age.  C  died  in  1844. 
Held,  that  the  deed  of  1819  was  void  for  usury.  The^arl  of  Mansfield  v.  OgUy  xxxL 
857. 

8.  Deed  for  benefit  of  creditors,  A  deed  by  which  creditors  may  receive  more  than 
their  due  may  not  be  void  for  usury,  under  some  circumstances,  as  when  there  is  a 
valuable  consideration  received  by  the  debtor.     OBrien  v.  Osborn^  xiii.  420. 

9.  Bankers — Mortgage  on  land  to  secure  balance  of  account,  A  gave  to'  bankers  a 
mortgage  nominally  for  5,500/.,  but  in  reality  for  securing  the  balance  to  become  due 
on  his  overdrawn  account.  The  bank  having  threatened  a  sale,  the  amount  claimed 
by  them  was  padd  under  an  arrangement,  winch  left  open  only  the  question  what  was 
justly  due  to  them  on  the  balance  of  the  account  Differences  having  arisen  as  to 
the  amount  due,  A  filed  his  bill  for  an  account,  not  raising  any  question  of  usury,  and 
a  decree  was  made  at  the  hearing  for  an  account  as  between  banker  and  customer.  It 
turned  out  that  the  account  comprised  bills  carrying  more  than  5/.  per  cent  interest 
and  charges  for  commission.  At  the  hearing  for  further  directions  the  plaintiff  raised 
the  question  of  usury,  and  yice-Chancellor  Stuart  disallowed  some  charges  as  usu- 
rious, but  allowed  others  to  which  the  plaintiff  objected  as  usurious.  Heldy  that  having 
regard  to  the  arrangement,  the  frame  of  the  bill,  and  the  nature  of  the  decree  at 
the  hearing,  it  was  not  competent  to  the  plaintiff  to  raise  the  question  of  usury  on 
further  directions.  SewMe,  he  could  not  in  any  case  have  objected  to  the  charges  for 
interest  and  commission  as  usurious,  for  that  a  mortgagor  impeaching  a  security  for 
usur)'  can  only  be  relieved  on  payment  of  what  is  justly  due ;  and  if  the  contract  was 
that  he  should  pay  what  was  due  on  a  banker's  account,  he  must,  according  to  the 
above  rule,  pay  what  is  due  according  to  the  account,  as  usuaUy  kept  between  banker 
and  customer.     Thomas  v.  Cooper,  xxxi.  526. 

10.  Deposit  of  title  deeds  as  collateral  security — Statute  of  Frauds,  A  deposit  of 
title  deeds  as  collateral  security  for  money  advanced  upon  a  promissory  note  at  6/.  per 
cent,,  per  annum,  and  payable  on  demand,  and  a  subsequent  verbal  agreement  to 
execute  a  mortgage  of  the  property  comprised  in  the  title  deeds  so  deposited ;  it  was  held, 
first,  that  tbe  original  deposit  of  the  title  deeds  was  void  under  the  statute  of  Anne, 
and,  consequently,  insufficient  to  create  a  security  by  way  of  mortgage.  Held^  also, 
that  a  bill  for  a  foreclosure  or  sale,  could  not  be  sustained  under  the  circumstances. 
Semble,  the  whole  transaction  is  not  avoided  by  the  Statutes  of  Usury,  but  only  so  far 
as  relates  to  the  land.  Held,  lastly,  that  taking  the  bill  pro  confesso  will  not  take  the 
agreement  out  of  the  Statute  of  Frauds.    James  v.  Rice,  xxiii.  567. 

11.  12  Anne,  slat.  2,  c,  16 — Premium — Compensation.  The  plaintiff  covenanted 
(before  the  statute  17  &  18  Vict  c.  90,  repealing  the  usury  laws)  to  lend  the  defend- 
ant 15,000/.  at  certain  periods,  within  a  year  from  the  date  of  the  agreement  if 
required  by  the  defendant;  and  the  defendant  covenanted  to  pay  the  plaintiff,  by  way 
of  premium,  1/.  per  cen%per  annum  upon  the  whole  15,000/.  for -three  years  from  the 
date  of  the  agreement,  whatever  might  be  the  sum  of  money  advanced,  and  also 
interest  at  4/.  per  cent  on  all  snms  advanced.  Held,  (Piatt,  B.,  dissentiente,)  that  the 
contract  was  not  on  the  &ce  of  it  usarious  within  the  12  Anne,  stat  2,  c.  16,  as  the  IL 
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per  cent  premium  must  be  considered  as  a  compensation  for  the  liabilitj  of  tlie 
to  be  called  on  by  the  defendant  fh)m  time  to  time  to  make  the  advances)  luid  that  the 
advance  of  some  money  was  not  a*  condition  precedent  to  the  right  to  the  premimB. 
Fussel  V.  Daniel,  xxix.  86 9. 

VAGRANCY. 

Vagrant  Act,  construction  of.  The  6  Geo.  IV.  c.  88,  8.  4,  (the  Vagrant  Act,)  does 
not  render  any  suspected  person  who  may  be  found  frequenting  a  street  with  intent 
to  commit  felony  liable  to  be  punished  as  a  vagabond  unless  the  street  leads  to  some 
river,  canal,  &c.,  or  is  itself  a  place  of  public  resort,  or  is  adjacent  to  a  place  of  public 
resort  Therefore,  where  a  commitment  stated  "  that  A  being  a  suspected  penon  did« 
on,  &c.,  at,  &c.,  in  the  county  of  M.,  unlawfully  frequent  a  certain  street,  to  wit,  a 
street  called  Regent-street,  with  intent  to  commit  a  felony,"  it  was  hdd,  that  A  was  en- 
titled to  be  discharged  on  a  writ  of  haheas  corpus.    Ex  parte  Jones,  z.  529. 

VENDOR  AND  PURCHASER. 

I.   CONSTRUCTION,   CONDITIONS,  AND   ENFOBCJSMENT   OP   CONTRACT. 
II.   MISDESCRIPTION   AND   MISREPRESENTATION. 

III.  OF  NOTICE   TO   PURCHASERS,   MORTGAGEES,  &C. 

IV.  INTEREST   ON  PURCHASE-MONET. 
y.   MISCELI4ANEOUS   CASES. 

I.  Construction^  Conditions^  and  Enforcement  of  Contract. 

1.  Copyholds  intermixed  with  freeholds — Timber.  Lands  of  copyhold  and  freehold 
tenure  lying  intermixed  and  undistinguishable,  were  sold  with  the  timber  standing  on 
them.  The  conditions  of  sale  stipulated  that  the  vendor  was  not  to  be  bound  to 
distinguish  the  freeholds  from  the  copyholds,  and  that  the  timber  was  to  be  taken  at  a 
valuation  made  for  the  purposes  of  that  sale,  the  value  of  the  timber  on  each  lot 
being  specified.  Held,  first,  that  the  contract  was  an  entire  contract  for  the  sale  of 
land  with  timber  on  it — not  two  contracts,  one  for  the  sale  of  land  and  another  tar 
timber.  Secondly,  that  the  purchaser  was  not  entitled  to  any  abatement,  though  he 
could  not  cut  a  single  tree,  not  being  able  to  distinguish  any  one  tree  as  standing  on 
freehold  ground.  Thirdly,  that  in  the  case  of  one  lot  sold  under  the  same  conditioiis 
and  particulars  of  sale,  and  which  consisted  entirely  of  copyholds,  the  purchaser  was 
equally  bound  to  pay  the  stipulated  price  for  the  timber,  although  he  could  not  cut 
any  of  it     Crosse  v.  Lawrence,  x.  7. 

2.  Title  and  conveyance  to  be  completed  according  to  conditions  of  sale.  By  a  coo- 
tract  of  sale,  the  title  and  conveyance  were  to  be  completed  according  to  the  conditions 
of  sale.  One  of  these  was  :  **  The  property  comprised  in  the  particulars  is  presumed 
to  be  correctly  described,  and  the  quantity  of  the  land  shall  be  taken  as  stated,  whether 
more  or  less,  kc."  The  contract  and  the  particulars  described  a  larger  tract  than  that 
for  which  the  vendor  delivered  an  abstract  of  tide.  Held,  that  this  did  not  authorixe 
the  purchaser  to  contend  that  the  title  had  not  been  made  according  to  the  conditiont 
of  sale,  and  that  he  was  bound  to  complete.    Nicholl  v.  Chambers,  viii.  428. 

8.  Agreement  to  enter  into  covenant  for  production  of  deeds.  An  agreement  on  the 
sale  of  an  estate,  that  the  tide  deeds  should  be  delivered  to  the  purchaser  on  the 
completion  of  the  contract ;  but,  as  the  deeds  related  also  to  other  property  belonging 
to  the  vendors,  the  purchasers  should  enter  into,  or  procure  to  be  entered  into,  one  or 
more  proper  and  sufficient  covenant  or  covenants  with  the  v^dors  for  the  production 
and  delivery  of  copies  of  such  deeds.  The  purchasers  were  trustees,  and  entered 
into  the  contract  in  pursuance  of  the  directions  in  the  trill  of  their  testator,  for  th* 
investment  of  his  personal  estate  in  the  purchase  of  lands,  to  be  setded  to  certun 
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uses  creating  estates  for  life,  with  remainder  oyer  in  strict  settlement.  The  estate 
was  conveyed  by  the  vendors  to  the  purchasers  to  the  uses  declared  by  the  will  of 
their  testator.  Ileld^  that  the  agreement  to  enter  into  a  proper  and  sufficient  covenant 
for  the  production  of  the  deeds,  did  not  mean  that  the  vendors  should  be  entitled  to  a 
covenant  which  would  secure  to  them  their  production  at  all  times  and  under  all 
cin;umstances ;  that  th^  word  "sufficient"  was  connected  with  the  word  "proper;" 
that  the  extent  and  sufficiency  of  the  covenant  must  in  a  great  degree  depend  on  the 
mode  in  which  the  conveyance  was  taken ;  that  the  releasees  to  uses  do  not  stand  in 
a  worse  position  than  trustees,  who,  according  to  the  ordinary  rule  of  the  court,  are 
required  to  covenant  for  their  own  acts  only ;  and  that  the  court  would  not  compel 
the  purchasers,  who  were  only  releasees  to  uses,— especially  after  the  uses  were  exe- 
cuted by  the  statute, — to  enter  into  such  covenants.  Onslow  v.  Londesborough,  xviL 
542. 

4.  Ambiguous  stipulation.  If  a  vendor  means  to  exclude  too  purchaser  from  that 
which  is  matter  of  common  right,  he  must  express  himself  in  terms  clear  and  unam- 
biguous; otherwise  the  purchaser  has  a  right  to  that  construction  which  is  most 
favorable  to  himself.    Rhodes  v.  Ibbetson,  xxiii.  S9d. 

5.  An  agreement  to  purchase  amounts  to  an  acknowledgment  that  the  title  was,  at 
the  time  of  the  agreement,  in  the  vendor.    Doe  d.  Bourne  v.  Burton^  vi.  325. 

6.  Sale  of  freehold  and  copyhold  estate — Supplemental  agreement.  A  became  the 
purchaser  of  real  estate  under  conditions  of  sale,  which  stated  that  the  whole  property 
was  freehold  except  eight  acres  which  were  copyhold,  but  undistinguished  except  as 
to  not  including  any  of  the  buildings.  A  supplemental  agreement  was  afterwards 
entered  into,  detailing  requisitions  as  to  title,  &c.,  one  of  which  was :  "  Declaration  of 
identity  of  lands  mentioned  in  deeds  to  those  now  sold."  Heldf  on  a  bill  filed  by  the 
vendor  for  specific  performance,  that  the  supplemental  agreement  was  a  substitution 
for  tlie  original  contract,  and  that  A.  B.  was  not  entitled  to  demand  that  the  vendor 
should  distinguish  the  freehold  from  the  copyhold  parts  of  the  premises  so  as  to  show 
that  the  latter  did  not  include  any  of  the  buildings.    Dawson  v.  Brinckman,  iiL  239. 

7.  Evidence  of  contract — Letters.  A  vendor,  C,  wrote  to  his  own  solicitor :  "  H. 
has  agreed  to  purchase  my  estate  in  this  county  for  60,000^,  including  the  timber.  .  .  . 
I  have  shown  this  to  H.,  and  given  him  a  copy,  not  signed,  as  a  memorandum."  A 
month  aflerwards,  in  the  course  of  correspondence  concerning  the  terms  of  a  formal 
agreement  which  was  to  be  prepared,  the  purchaser,  H.,  wrote  to  the  same  solicitor  of 
the  vendor :  "  I  beg  to  know  when  you  will  forward  the  agreement  to  be  entered  into 
with  C.  relative  to  the  purchase  I  have  concluded  with  him  for  his  estate  in  this 
county."  Held,  that  these  two  letters,  taken  in  connection  with  other  correspondence, 
referred  to  the  agreement  and  memorandum  mentioned  in  C.'s  letter,  and  with  it 
constituted  evidence  of  a  contract,  so  as  to  bind  both  C.  and  H.,  and  that  thereupon 
H.  had  a  devisable  interest  in  the  estate.    Morgan  v.  Uolfordy  xvii.  174. 

8.  Particulars  of  sale — Auction.  A.  and  his  agent  attended  an  auction  for  the  sale 
of  a  house,  at  which  certain  conditions  of  sale  were  exhibited,  and  with  which  they 
became  acquainted.  A.  afterwards,  through  his  agent  and  the  agent  of  the  vendor, 
purchased  the  same  house.  Held,  that  the  particulars  of  sale  were  not  incorporated 
with  the  purchase,  and  therefore  not  binding  on  the  purchaser.  Cowley  v.  Watts^ 
xvii.  147. 

9.  Conditions  of  sale — Abstract  of  tide.  By  the  particulars  and  conditions  of  sale, 
an  estate  was  described  as  1015  acres  of  meadow,  pasture,  and  arable  land,  and  the 
purchaser  was  to  pay  part  of  the  purchase-money  on  signing  the  agreement,  and  the 
remainder  on  completion  of  the  purchase,  "on  the  11th  October,  from  which  time 
the  purchaser  was  to  be  entitled  to  the  rents  and  profits ;"  but  if,  from  any  cause, 
the  purchase  should  not  be  completed  by  October  11,  the  purchaser  should  pay 
interest  till  the  completion  of  the  purchase ;  the  vendor  was  to  deliver  an  abstract  of 
title  within  fourteen  days  of  the  day  of  sale,  and  deduce  a  good  title.    The  estate  waf 
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sold  hy  the  defendant  to  the  plaintiflT  on  the  9th  July,  and  an  abstract  of  title  deliTered 
on  the  14th.    It  then  appeared  tliat  the  estate  was  subject  to  two  mortgages,  and  that 
the  mortgagees  had  not  received  the  usual  six  months'  notice  of  redempdoti ;  that 
some  of  the  mortgagees  were  dead ;  that  letters  of  administration  de  bonis  nan  had  to 
be  taken  out  to  one  of  them ;  and  that  a  deed  of  declaration  of  trust  by  parties  bene- 
ficially interested  in  the  mortgage  had  to  be  produced  and  executed.    These  and  other 
matters  rendered  it  impossible  for  the  vendor  to  convey  by  October  1 1 ;  and  the 
purchase  was  ultimately  completed  in  the  following  April.    Heldj  that  the  defendant 
did  deduce  an  abstract  of  title  and  show  a  good  title  according  to  the  conditions. 
Savory  v.  Underwood,  xxviii.  162. 

10.  Failure  of  consideration — Sale  by  mortgagee — Lease,  The  defendant,  mortgs^ee 
of  certain  premises,  sold  them  at  auction  as  such  mortgagee.  He  sold  at  the  same 
time  a  lease  of  certain  other  premises  belonging  to  the  mortgagor,  stating  that  the 
legal  estate  was  not  vested  in  him,  but  only  an  equitable  interest.  The  pnrchasen 
paid  a  deposit,  and  the  mortgagor  refusing  to  join  in  the  conveyance,  brought  an  actioD 
to  recover  the  same,  on  the  ground  that  the  legal  estate  of  the  premises  comprised  in 
the  lease  was  outstanding.  Held,  that  they  were  not  entitled  to  recover  as  upon 
failure  of  consideration,  there  being  an  absolute  power  of  sale  as  to  all  the  premises, 
and  the  conditions  of  sale  having  been  complied  with.  Ashworth  v.  Mounsey,  xxir. 
467. 

1 1.  Vagueness — Expressions  leading  to  a  wrong  conclusion.  An  annuity  was  granted 
for  the  lives  of  four  persons,  and  the  lives  and  life  of  the  survivors  and  survivor  of 
them,  secured  by  a  term  in  a  reversion  of  a  freehold  estate,  and  the  reversion  was 
offered  for  sale.  One  of  the  conditions  of  the  sale  was,  that  certain  ei'idence  that  **a 
life  annuity  granted  to"  A.  B.  had  not  been  paid  or  claimed  for  twenty  years,  should 
be  conclusive  evidence  that  the  annuity  and  term  had  determined.  Heidj  that  the 
condition  was  not  binding,  as  the  condition  was  one  so  worded  as  to  lead  a  purchaser 
to  a  definite  conclusion  contrary  to  the  real  facts  of  the  case:  Drywdale  y.  HbM, 
xxvii.  193. 

1 2.  Conditions  of  sale,  which  state  certsun  facts,  and  represent  that  certain  acts 
were  done  in  error,  and  that  the  vendors  could  sell  an  absolute  interest,  will  not 
preclude  a  purchaser  from  requiring  proof  of  the  title.    Johnson  v.  Smiley,  xxL  40J. 

13.  Sale  by  auction — Conditions  of  sale — Failure  of  consideration.  A,  being  pos- 
sessed of  a  plot  of  land  for  a  term  of  years,  on  the  24th  of  April,  1846,  mortgaged  tbe 
term  to  B  as  a  security  for  a  loan,  with  an  A)solute  power  of  sale  on  default  of  pay- 
ment ;  and  on  the  same  day  executed  a  memorandum  of  agreement,  by  which  lie 
undertook  to  deposit  with  B  a  lease  of  another'  plot,  when  it  should  be  executed,  tiie 
drafl  being  already  prepared,  as  further  security.  A  mill,  and  certain  other  building 
occupied  therewith,  stood  partly  on  one  plot  and  partly  on  the  other.  In  December, 
1846,  the  lease  was  granted  to  A,  and  then  deposited  with  B,  according  to  the  memo- 
randum of  agreement.  In  August,  1846,  A  executed  a  second  mortgage  of  the  tenn 
already  mortgaged  to  B,  as  security  to  C,  for  another  sum.  In  March,  1847,  A 
assigned  an  undivided  moiety  of  the  premises  comprised  in  both  of  the  aforesaid 
leases,  including  the  mill  and  adjoining  buildings,  to  C,  and  in  September  of  tiie 
same  year  assigned  all  his  estate  and  effects  to  trustees  for  his  creditors.  In  August, 
1848,  B  and  C  assigned  to  the  defendant  both  plots  of  land,  with  the  mill  and  buildings 
thereon,  subject  to  such  equity  of  redemption  as  then  existed.  The  defendant,  in 
April,  1862,  sold  the  premises  by  auction,  the  conditions  stating  that  he  sold  tiie 
whole  as  mortgagee  of  A ;  but  that  as  to  the  part  comprised  in  the  lease  of  December, 
1846,  he  had  only  the  equitable  interest,  and  the  legal  estate  was  not  vested  in  him, 
and  that  tbe  purchaser  should  accept  as  to  this  part  such  title  as  the  vendor  was  able 

^to  deduce  and  convey.    The  plaintiffs  purchased  both  plots  and  paid  depont ;  but  on 

cthe  abstract  of  title  being  furnished,  and  A  refumng  to  join  in  the  conveyance,  tiiey 

declined  to  complete,  on  the  ground,  that  the  legal  estate  in  the  premises  comprised  in 
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the  leaso  of  December,  1845,  was  oatotandiDg,  and  might  be  set  up  adversely  to  them. 
They  then  brought  an  action  for  the  deposit  Held,  that  they  were  not  entitled  to 
recover  as  upon  a  failure  of  consideration,  for  there  was  the  same  absolute  power  of 
sale  as  to  the  premises  comprised  in  both  leases,  the  deposit  having  been  upon  the 
same  terms  as  the  mortgage ;  and  that,  if  it  were  not  so,  the  conditions  of  sale  had 
been  complied  with,  the  defendant  having  expressly  stipulated  to  sell  an  equitable 
interest  only.    Ashtcorth  v.  Mounse^,  xxiv.  457. 

14.  Specific  performance — Stamp.  Contract  to  sell  a  fineehcdd  ground-rent  of  20/., 
arising  from  a  wharf,  **  subject  to  an  agreement  for  a  lease  for  a  term"  of  years.  The 
aj^recment  mentioned  was  unstamped.  On  a  bill  for  specific  performance  by  the 
purchaser,  it  was  held,  that  the  agreement  was  part  of  the  subject  of  the  contract,  and 
that  the  vendor  was  bound  to  perfect  it  by  having  it  properly  stamped.  Smith  v. 
Wyleyy  xvii.  49. 

15.  Time  in  delivery  of  abstract  not  of  essence  of  contract.  An  estate  was  put  up 
to  sale  by  auction  on  the  2  2d  of  July.  By  the  conditions  of  sale  an  abstract  of  title 
was  to  be  furnished  within  seven  days  from  the  day  of  sale  on  the  application  of  the 
purchaser  for  the  same ;  aU  objections  were  to  be  taken  within  eight  days  of  such 
deliver}',  or  to  be  considered  as  waived ;  the  purchase  to  be  completed  on  the  8th  of 
August.  The  purchaser's  solicitor  called  for  the  abstract  on  the  24th  day  of  July, 
two  days  after  tiie  sale.  The  estate  was  in  mortgage,  and  the  mortgagee  being  abroad, 
the  abstract  could  not  be  made  in  time,  but  the  same  was  delivered  on  the  8d  of 
August.  The  purchaser,  thereupon,  claimed  to  rescind  the  contract,  and  brought  an 
action  for  the  deposit  The  vendor  filed  a  bill  for  specific  performance,  to  which  tho 
purchaser  put  in  a  demurrer.  Held,  that  time  in  the  delivery  of  the  abstract  was  not 
of  the  essence  of  the  contract    Roberts  y.  Berry,  xvii.  400. 

IG.  Condition  that  lessor's  tide  would  not  be  shown.  A  condition,  on  the  sale  of  lease- 
hold property,  that  the  title  of  the  lessor  would  not  be  shown,  and  should  not  be 
inquired  into,  held  to  be  binding,  and  the  purchaser  compelled  to  perform  his  contract, 
although  in  the  investigation,  before  the  master,  a  serious  defect  in  the  lessor's  title 
was  discovered.    Hume  v.  Bentley,  xv.  1. 

17.  Side  by  trustee  under  a  toUl — Specific  performance — Costs.  On  a  sale  of  real 
estate  by  a  trustee  under  a  will  open  to  suspicion  as  having  been  obttRned  by  unduo 
influence,  the  title  was  approved,  but  before  the  actual  completion  of  the  contract  the 
heir  at  law  gave  notice  that  he  intended  to  dispute  the  will  and  brought  an  action 
against  the  tenant  for  rent ;  the  purchaser  thereupon  refused  to  complete,  and  a  bill 
for  specific  performance  was  filed,  but  before  it  came  to  a  hearing,  the  action  brought 
by  the  heir  was  tried,  and  a  verdict  given  against  the  heir ;  a  reference  as  to  title  was 
then  directed,  and  the  master  having  reported  in  fitvor  of  the  title,  a  decree  was  made 
for  specific  performance.  On  appeal,  however,  by  the  purchaser,  the  lord  chancellor 
(I^rd  Cottcnham)  ordered  the  case  to  stand  over  generally,  with  liberty  for  the  ven- 
dor to  take  such  proceedings  for  establishing  the  will  as  he  should  be  advised.  The 
vendor  then  instituted  a  suit  against  the  heir,  which  resulted  in  the  will  being  estab- 
lished. The  lord^  chancellor  (Lord  Truro)  thereupon  confirmed  the  decree  for 
specific  performance,  and  directed  the  purchaser  to  pay  interest  from  the  time  when 
under  the  contract  the  sale  ought  to  have  been  completed,  and  also  to  pay  the  costs 
of  the  suit  subsequently  to  the  hearing  when  the  reference  as  to  title  was  directed ; 
his  lordship  held  that  at  that  time  there  had  been  such  reasonable  inquiry  into  the 
title  as  ought  to  have  satisfied  the  purchaser,  and  that  therefore  the  consequences  of 
the  further  proceedings  by  which  tiie  will  was  established,  both  in  reference  to  the 
costs  of  the  suit  for  specific  performance  and  the  payment  of  interest,  must  fall  on  the 
purchaser^    Grove  v.  Bastard,  x'li.  76. 

18.  Agreement  by  railway  company  to  purchase  land,  in  order  to  remoife  objection  to 
bill  for  branch  line — Abandonment  of  branch,  and  refusal  to  perform.  A  company 
had  a  bill  before  parliament  for  making  a  branch  railway,  an  objection  to  which  would 
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might  not  entertain  a  different  opinion,  or  that  the  purchaser  taking  the  title  might 
not  be  exposed  to  substantial  and  not  merely  idle  litigation,  refused  to  decree  a  specific 
performance.    Pyrke  v.  Waddingham,  xvii.  534. 

26.  A  doubtful  title,  which  a  purchaser  will  not  be  compelled  to  accept,  is  not  only 
a  tide  upon  which  the  court  entertains  doubts,  but  includes  also  a  title  which,  although 
the  court  has  a  favorable  opinion  of  it,  yet  may  reasonaUy  and  &irly  be  questioned 
in  the  opinion  of  other  competent  persons ;  for  the  court  has  no  means  of  binding  the 
question  as  against  adverse  claimants,  or  of  indemnifying  the  purchaser,  if  its  own 
opinion  in  favor  of  the  title  should  turn  out  not  to  be  well  founded.    Jb. 

27.  If  the  doubts,  as  to  a  title,  arise  upon  a  question  connected  with  the  general 
law,  the  court  is  to  judge  whether  the  general  law  on  the  point  is  or  is  not  settled ; 
and  if  it  be  not,  or  if  the  doubt  as  to  the  title  may  be  affected  by  extrinsic  circum- 
stances, which  neither  the  purchaser  nor  the  court  can  satis&ctorily  investigate, 
specific  performance  will  be  refused.    lb, 

28.  The  rule  rests  upon  the  principle,  that  every  purchaser  is  entitled  to  require  a 
marketable  title.  It  is  the  duty  of  the  court,  on  questions  of  title  depending  on  the 
possibility  of  future  rights  arising,  to  consider  the  course  which  would  be  taken  if  the 
rights  had  actually  arisen,  and  were  in  course  of  litigation,    lb. 

29.  Where  a  testator  by  will  disposes  to  a  legatee,  of  all  his  real  estate  of  which  he 
may  die  seised,  and  subsequently  acquires  other  real  estate,  and  thereafter  republishes 
his  will  by  a  codicil,  which  describes  the  will  only  by  naming  the  year  of  its  date,  and 
the  legatee,  afler  the  testator's  death,  agrees  to  convey  the  last  acquired  estate,  and 
aflcr  probate  of  the  will  tenders  title  without  probate  of  the  codicil,  and  the  purchaser 
objects  to  the  title,  denies  the  validity  of  the  codicil  and  necessary  republication  of 
the  will,  the  vendor  must  produce  the  same  amount  of  proof  of  the  validity  of  the 
codicil,  as  is  necessary  to  establish  a  vrill  against  an  heir  at  law  and  make  probate  of 
the  codicil  in  the  proper  court,  and  will  not  be  entitled  to  the  damages  stipulated  to 
be  paid  in  case  of  default  of  the  purchaser,  the  title  not  being  completed  till  after  the 
hearing  of  the  cause,  nor  will  either  party  be  entitied  to  costs.  Weddcdl  v.  Nixon^ 
xxi.  9. 

II.  Misdescription  and  Misrepresentation. 

m 

1.  Misdescription — Auction.  A  man  purchased  at  an  auction  a  house,  of  which  he 
did  not  know  the  position,  by  the  description  in  the  particulars  of  sale,  of  No.  58  on 
the  north  side  of  Pall  Mall,  opposite  Mariborough  House.  The  same  particulars 
stated  the  amounts  of  the  rent,  rates,  and  taxes  of  the  house.  He  afterwards  found 
that  the  house  was  not  in  Pall  Mall,  but  stood  behind  No.  57  Pall  M^l,  and  was  only 
connected  with  Pall  Mall  by  a  narrow  passage  leading  through  the  ground  floor  of 
No.  57,  and  communicating  with  the  street  by  a  door  numbered  58.  He  did  not  make 
any  objection  to  this,  but  upon  discovering  that  the  cellars  of  No.  57  extended  under- 
neath this  passage  and  under  a  small  part  of  Na  58,  and  that  the  floor  of  the  passage 
was  not  very  strong,  he  filed  a  bill  to  set  aside  the  contract,  and  for  the  return  of  the 
deposit,  with  interest  Held^  that  he  was  entitled  to  this  relief,  notwithstanding  that 
by  his  conduct  he  had  waived  his  right  to  object  to  the  position  of  the  house  upon  the 
ground  that  the  passage  was  not  such  an  access  to  the  house  as  he  was  entitied  to  ex- 
pect from  the  description  of  the  property  in  the  conditions  of  sale.  Stanton  v.  Tatter^ 
sally  XXL  154.  * 

2.  Premises  sold  at  auction  were  described  in  the  particulars  as  being  customary 
leaseholds,  renewable  every  twenty-one  years.  The  sixth  condition  stipulated  that 
errors  of  description,  or  any  errors  inserted  in  the  particulars,  should  not  vacate  the 
sale,  but  should  be  the  subject  of  abatement  or  compensation.  It  turned  out  on  the 
investigation  of  the  titie,.wliat  was  previously  unknown  to  all  the  parties  interested, 
that  there  was  no  custom  to  renew,  but  that  the  premises  were  held  for  an  absolute 
term  of  twenty-one  yean.    HM^  first,  that  the  fact  of  the  prc^rty  being  sold  as 
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equities  than  those  which  such  occupier  may  insist  on ;  whatever  authority  there  is  on 
the  subject  is  the  other  way.    Jb, 

5.  Parol  evidence  of  notice.  The  rule  is  settled  as  to  parol  evidence  of  notice, 
namely,  that  a  purchaser  is  not  bound  to  attend  to  vague  rumors — ^to  statements  by 
mere  strangers ;  and  that  a  notice,  in  order  to  be  binding,  must  proceed  from  some 
person  interested  in  the  property.    lb. 

6.  Circumstances  where  held,  (affirming  the  decisiom  of  the  court  of  error  and  ap- 
peal for  Upper  Canada,)  that  the  purchaser  of  a  lot  of  land  had  no  notice,  actual  or 
constructive,  that  the  vendor  was  an  equitable  mortgagee  only.    lb. 

7.  Constructive  notice.  The  question,  when  ib  is  sought  to  affect  a  purchaser  with 
constructive  notice,  is  not  whether  he  had  the  mean»  of  obtaining,  and  might,  by  pru- 
dent caution,  have  obtained,  the  knowledge  in  question,  but  whether  the  not  obtain- 
ing it  was  an  aft  of  gross  or  culpable  negligence.     Ware  v.  Egmont,  xxxi.  89. 

8.  Restrictive  covenants  respecting  manner  of  erecting  buildings — Sufficiency  of  no- 
tice. Where  the  deed,  under  which  the  vendor  of  land  claims,  contains  restrictive 
covenants  with  regard  to  the  manner  in  which  buildings  shall  be  erected  thereon,  and 
the  deed  of  agreement  containing  the  restrictive  covenant  is  recited  in  the  conveyance 
to  the  purchaser,  such  purchaser  has  sufficient  notice  of  the  existence  of  the  coveiAnt, 
and  such  restriction  is  binding  on  the  land,  though  it  tends  to  perpetuity.  Cole  v. 
SimSj  xxiii.  584. 

9.  Peculiarities  in  abstract  of  title.  Where  there  are  peculiarities  in  an  abstract 
of  title  sufficient  to  put  a  purchaser  on  his  guard,  and  cause  him  to  make  further  in- 
quiry, it  is  the  duty  of  the  purchaser  to  make  such  further  inquiry.  Ware  v.  Egmont, 
xxiii.  486. 

10.  Notice  to  purchaser  that  another  person  is  in  possession,  A  purchaser  having 
notice  that  another  person,  or  his  under-tenant,  is  in  possession  of  the  property,  is  not 
justified  in  presuming  the  possession  of  that  person  to  be  the  possession  of  the  vendor ; 
but  is  bound  to  make  inquiries  of  the  person  who,  by  himself  or  his  under-tenant,  is 
so  in  possession,  or  he  will  be  deemed  to  have  notice  of  the  title  of  such  person. 
Bailey  v.  Richardson,  xv.  218. 

11.  Mortgagee  purchasing  equity.  Mortgagee  purchasing  an  equity  of  redemption, 
preserves  his  mortgage  unmerged  by  taking  a  conveyance  to  a  trusteCy  with  a  declara- 
tion of  his  intention  to  that  effect    lb, 

rV.  Interest  an  Purchase-money, 

1.  Real  estate  was  put  up  for  sale  at  auction,  under  the  condition  that  the  vendors 
shiuld  confirm  the  master's  report  of  purchases  at  an  early  day,  and  then  that  each 
purchaser  should  pay  his  money  into  court  and  be  entitled  to  the  rents.  If  the  pay- 
ment was  delayed,  then  interest  should  be  paid  at  the  rate  of  5/.  per  cent,  from  that 
day.  Through  the  default  of  the  vendors  the  master's  report  was  not  confirmed  for 
two  years.  Held,  that  the  purchasers  were  entitled  to  the  rents  from  the  first  men- 
tioned date  and  must  pay  interest  at  the  common  rate  of  4/.  per  cent.  Wallis  y. 
Sarel,  xiiL  138. 

2.  1£  purchase-money  be  invested  pending  the  presentment  of  accoont  by  vendor, 
interest  ceases  to  run  from  the  time  of  investment  Lewis  v.  The  South  Wales  Rail- 
way  Co.  XV.  424. 

3.  It  is  a  general  rule  of  equity,  that  if  a  purchaser  is  inpossesnon  o£  an  estate, 
receiving  the  rents,  he  is  liable  to  pay  the  purchase-money^nd  that  the  purchase- 
money  being  retained  by  him  will  carry  interest  to  be  paid  by  him  to  the  seller.  An 
agreement,  which  appears  to  prevent  the  application  of  this  rule,  will  be  examined  in 
a  court  of  equity,  by  its  aid,  and  will  or  will  not  be  enforced,  according  to  circum- 
stances.   Birch  T.  Joy,  xviiL  16. 

4.  B.,  in  Marchy  1812,  contracted  for  the  purchase  of  an  estate  from  C,  for  90,0002. 
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Y.  MUceUaneotu  Cases. 

1.  Good  title,  ^A  good  title  "  to  lands  is  inch  a  title  as  a  court  of  chancery  would 
adopt  as  a  sufficient  ground  for  compelling  specific  performancei  and  such  a  title  as 
woidd  be  a  good  answer  to  an  action  of  ejectment  by  any  claimant  Jeakes  v.  White, 
xiv.  350. 

2.  AcknoudedgmerU  of  deed  by  married  woman.  Where  a  deed  acknowledged  by 
A  married  woman,  under  the  3  &  4  Will  IV.  c.  74,  forms  an  essential  part  of  a  tide, 
a  good  title  is  not  made  out  to  a  purchaser  by  the  mere  production  of  the  deed,  with 
an  indorsement  thereon  of  an  acknowledgment  before  a  judge ;  proof  must  also  be 
given  of  a  certificate  of  such  acknowledgment  filed  of  record  in  the  common  pleas, 
pursuant  to  the  85th  section.    Jolly  v.  Hancock,  xvL  472. 

3.  Sale  of  leasekM — Vendor  not  obliged  to  obtain  renewal  of  lease.  The  fact  that 
the  vendor  of  leaseholds  was  in  treaty  with  the  lessors  for  the  renewal  of  a  certain 
lease  before  making  a  contract  for  the  sale  of  the  leasehold,  and  continued  such  treaty 
after  the  contract,  throws  no  obligation  upon  the  vendor  to  obtain  such  renewal  for 
the  benefit  of  the  purchaser.    Monro  v.  Taylor,  xi.  175. 

4.  Sale  of  reversion.  If,  before  the  sale  of  a  reversion,  competent  persons  are  not 
consulted  as  to  its  value,  the  court  may  set  asid^  the  sale  on  evidence  of  a  great 
mistake  as  to  the  value.    Edwards  v.  Burt,  xv.  484. 

5.  Where  a  vendo|r  took  an  exception,  wluch  contested  the  validity  of  his  own  title, 
it  was  held  to  be  irregular.    Bradley  v.  Munton,  xxL  555. 

6.  Opening  biddings.  Leave  will  not  be  given  to  open  the  biddings  until  afler  the 
master's  report  on  the  purchase,    iovegrooe  v.  Cooper,  xv.  415. 

7.  Right  to  recover  deposit  money.  If  the  conditions  of  a  sale  be,  that  the  children 
<^  the  tenant  for  life,  "  or  their  trustees,  shall,  if  required,  join  in  the  conveyance, 
but  no  objection  shall  be  taken  to  the  title  of  the  vendors  on  account  of  the  sale  taking 
place  in  the  lifetime  of  the  tenant  for  life,"  the  purchaser  is  not  obliged  to  complete 
the  purchase,  if  it  proves  that  neither  the  children  nor  the  trustees  have  any  legal 
capacity  to  join  in  such  conveyance,  although  they  would  have  a  right  to  join  after 
the  death  of  the  tenant  for  life ;  and  the  deposit  money  may  be  recovered  back  by 
the  purchaser.    Moseley  v.  Hide,  vi.  247. 

8.  Investment  of  purchase^money.  In  case  of  an  agreement  between  a  vendor  and 
a  purchaser  that  the  latter  should  invest  the  purchase-money  pending  a  dispute,  it  was 
held  that  the  vendor  was  entitled  to  the  benefit  of  the  funds  having  risen.  Burroughes 
V.  Browne,  xv.  166. 

9.  Acceptance  of  tide.  A  purchaser,  having  proceeded  to  examine  the  titles  with 
the  abstract  furnished  by  the  vendor's  solicitor,  was  held  to  have  accepted  the  title, 
but  circumstances  might  vary  the  rule.    Pegg  ▼.  Wisden,  xv.  12. 

10.  Covenant — Opposite  land.  Where  the  vendor  of  land  covenanted  not  to  build 
any  building  except  tombs  on  land  opposite  to  that  sold,  it  was  held  that  the  covenant 
extended  only  to  that  land  which  was  exactly  opposite  to  the  land  sold.  Patching  v. 
Dubbins,  xxiii.  609. 

11.  Application  of  purchase-money  by  the  purchaser — Legacy,  It  is  settled  that 
where  there  is  a  trust  for  the  payment  of  specified  or  sch^uled  debts,  a  purchaser 
is  bound  to  see  to  the  application  of  the  puichase-money.  When  the  trust  is  for  pay- 
ment of  legacies  simply,  the  purchaser  is  bound  to  see  to  the  application  of  the  puiv 
chase  money,  because  the  legacies  are  specified  as  distinctly  as  debts  which  are  sched- 
uled ;  but  if  the  trust  be  for  the  payment  of  both  debts  and  legacies  generally,  then 
the  purchaser  is  not  bound  to  see  to  the  application  of  the  purchasennoney  in  the 
payment  of  the  legacies,  although  they  are  q>ecified  in  the  will,  because  to  do  so 
would  involve  Mm  in  die  necessity  of  seeing  to  the  due  i4)plication  of  the  purchase- 
money  in  the  payment  of  debts  genemliy.    BMnson  r,  LowoUr,  xxiii.  540. 
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12.  Encumbrance.    An  absolute  power  to  charge  an  estate  with  a  definite  sum 
of  money  is  **  an  encumbrance  "  upon  the  estate.    Evans  v.  Evans,  xix.  533. 

13.  Sale  before  master — Opening  contract — Undervalue,  Where,  by  an  order  of 
court,  the  master  was  directed  to  sell  certsun  lands,  which  he  did  at  private  sale,  and 
all  the  parties  encouraged  the  adoption  of  the  contract  and  concurred  in  allowing  the 
purchaser  to  enter  and  exercise  acts  of  ownership,  the  court  will  not  interfere  to  set 
aside  the  sale,  unless  there  is  some  evidence  of  gross  undervalue  or  that  the  sale  is 
not  such  as  the  court  will  permit  any  trustee  to  make  of  trust  property,  although  a 
higher  purchaser  might  have  been  found  on  further  investigation.  MUlican  v.  Vcm- 
derplankf  xxi.  171. 

14.  Deposit  by  purchaser  with  banker — Failure  of  banker.  If  a  purchaser,  wishing 
to  take  immediate  possession,  accedes  to  the  proposition  of  the  vendor,  and  deposits, 
pending  the  investigation  of  title,  the  money  with  the  vendor's  banker,  paying  interest 
till  completion  of  title,  and  the  banker  fails,  the  loss  falls  upon  the  vendor.  St.  Paid 
V.  The  Birmingham,  Wolverhampton,  Sfc,  Railway  Co,  xxiii.  37. 

15.  What  title  vests.  When  the  purchaser  has  contracted  to  purchase  and  the  ven- 
dor to  sell  an  estate,  the  equitable  interest  becomes  at  once  vested  in  the  purchaser. 
Stone  V.  Van  Heythuysen,  xxiii.  491. 

16.  Will — Implied  estate  tail — Curtesy ,  Devise  in  trust  for  the  testator's  daughters, 
M.  and  C.,  for  their  lives,  for  their  separate  use ;  and  in  case  both  M.  and  C.  should 
die  without  leaving  issue,  then  over  implied  estates  tail  to  M.  and  C.,  with  cross  re- 
mainders in  tail.  M.  died  unmarried,  and  then  C,  conceiving  herself  tenant  in  fee 
simple,  in  contemplation  of  marriage,  conveyed  her  estate,  with  the  concurrence  of 
her  intended  husband,  by  lease  and  release,  to  trustees  and  their  heirs,  in  trust  for 
herself  until  the  marriage,  and  after  the  solenmization  thereof,  in  trust  for  herself  for 
life,  and  then  foY*  her  children,  &c.  There  was  issue  of  the  marriage.  Held,  that  the 
trustees  took  a  base  fee,  and  that  the  husband  was  not  tenant  by  the  curtesy.  Held, 
also,  that  afler  C.'s  death,  her  eldest  son,  having  elected  to  take  against  the  settlement, 
and  barred  the  entail,  could  make  a  good  title  to  a  purchaser  from  him,  and  such  as  a 
court  of  equity  would  compel  the  purchaser  to  accept  Stanhouse  v.  Gaskell,  xviL 
140. 

1 7.  Contract  for  purchase  by  lunatic — Recovery  of  deposit  money.  The  pUdntiff,  a 
lunatic,  contracted  for  the  purchase  of  an  estate  from  the  defendant  and  piud  the 
deposit.  The  defendant  had  no  knowledge  of  the  lunacy  and  made  the  contract  b&nd 
fide.  Held,  that  the  pkdntiff  was  not  entitled  to  recover  the  deposit  money.  Beavan 
V.  M*Donnell,  xxiv.  484. 

18.  Devise  of  lands  subject  to  debts,  with  authority  to  sell.  A  testator  devised  land 
subject  to  payment  of  his  debts,  to  A  and  B,  their  heirs  and  assigns,  and  he  authorized 
his  executors  thereinafter  mentioned,  with  the  approbation  of  his  trustees  for  the  time 
being,  to  sell  any  part  of  his  estates.  Held,  that  the  surviving  executor,  with  the 
assent  of  trustees  appointed  by  the  court  of  chancery  (in  whom  the  devised  lands 
were  vested  by  a  vesting  order,)  could  make  a  good  title.  Brassey  v.  Chalmers,  xxxL 
115. 

19.  Crops  on  land  transferred  in  fraud  of  creditors.  A  father,  in  expectation  that 
a  judgment  would  be  recovered  against  him,  transferred  his  farm  to  his  son.  Held, 
that  if  the  jury  found  that  the  transfer  was  really  made,  the  growing  crops  belonged 
to  the  son,  and  could  not  be  seized  on  execution  as  the  goods  of  the  father.  Stevenson 
V.  Dickenson,  xiv.  510. 

20.  Sale  of  reversion.  A  sale  by  auction  is  not  necessary  to  sustain  a  purchase  <^a 
reversion,  if  impeached.    Edwards  v.  Burt,  xv.  434. 

2\,  Apportionment  of  purchase-money.  A  purchaser  of  property  included  in  one 
contract,  may  divide  the  property  purchased,  and  apportion  the  purchase-money,  and 
he  may  direct  its  conveyance  to  be  made  by  the  vendors  in  such  manner  as  he  may 
deem  most  expedient,  and  by  one  or  more  deeds.    Clark  v.  May,  xv.  596. 
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22.  Devise  to  trustees — Tenant  Jbr  life  ordered  to  convey.  A  devise  to  trustees  to 
the  use  of  A  for  life,  with  remainder  over.  The  trustees  discliumed.^  Under  a  mis- 
taken idea  that  the  trustees  had  the  legal  estate,  an  order  of  the  court  was  obtained 
to  appoint  new  trustees,  and  the  heir  conveyed  to  thenu  A  then  conveyed  his  life 
estate  to  a  mortgagee ;  and  afterwards  took  a  reconveyance  from  him.  Held^  that  A 
was  in  by  the  devise,  within  the  1  WilL  IV.  c.  47,  and  he  was  ordered  to  convey  to  a 
purchaser.    Beale  v.  Tennent,  xv.  260. 

23.  Void  check  given  for  consideration-money.  Where  a  void  check  was  given  by 
purchasers  and  received  by  vendors  for  the  consideration-money  for  an  estate,  and 
presentation  of  the  check  was  delayed  by  the  vendors  until  after  an  event,  which 
never  happened,  at  the  request  of  the  authorized  agent  of  the  purchasers,  and  the 
bankers  became  bankrupt,  it  was  heldy  that,  under  the  circumstances  of  the  case,  there 
was  no  laches  in  the  non-presentation  of  the  check,  and  no  payment  or  equitable 
satisfaction  of  the  check ;  and  further,  that  the  vendor  was  entitled,  on  a  bill  filed  by 
him  for  specific  performance  of  the  agreement,  to  a  decree  for  that  purpose,  and  full 
payment  of  the  CQnsideradon-money.  Ward  v.  The  Oxford^  {fc.  Railway  Co,  xix. 
675. 

24.  Inadequacy  of  value,  though  it  is  not  by  itself  a  sufiicient  ground  for  avoiding  a 
sale,  is  yet  of  great  weight  when  coupled  with  circumstances  of  oppression.  Cockell  v. 
Taylor,  xv.  101. 

25.  See  MUl  v.  HiU,  xxii.  20. 

VENUE. 

1.  Where  money  is  obtained  by  false  pretences — Begging  letters.  Where  the  pris- 
oner, in  a  begging  letter,  which  contained  false  pretences,  and  was  addressed  to  the 
prosecutor,  who  resided  in  Middlesex,  re<]uested  him  to  put  a  letter,  containing  a  post- 
office  order  for  money,  in  a  post-office  in  Middlesex,  to  be  forwarded  to  the  prisoner's 
address  in  Kent,  it  was  held,  that  the  venue  was  rightly  laid  in  Middlesex,  as  the 
prisoner,  by  directing  the  money  order  to  be  sent  by  post,  constituted  the  postmaster 
in  Middlesex  his  agent  to  receive  it  there  for  him ;  and  there  was  a  receipt  of  the 
money  order  by  the  prisoner  within  the  county  of  Middlesex.  Regina  v.  Jones,  L 
533. 

2.  In  margin  of  declaration.  The  venue  in  the  margin  of  a  declaration  does  not 
import  that  every  local  circumstance  is  in  the  county  where  the  venue  states  it  to  be. 
The  rule  that  the  venue  is  to  be  considered  as  the  place  indicated  in  the  margin,  does 
not  afiect  the  case  where  local  description  is  necessary.  Simmons  v.  Lillystone,  xx. 
445. 

3.  Constables  of  boroughs — Taking  stolen  goods  within  the  county  but  out  of  the 
borough.  By  sect  76  of  stat  5  &  6  WilL  IV.  c.  76,  the  constables  of  boroughs  have 
all  the  privileges  that  any  constable  duly  appointed  then  had,  or  thereafter  might 
have,  within  his  constablewick,  by  virtue  of  the  common  law,  or  of  any  statutes  made 
or  to  be  made.  By  sect.  133,  all  actions  against  any  person  for  any  thing  done  in 
pursuance  of  the  act  shall  be  laid  in  the  county  where  the  fact  was  committed,  and  be 
commenced  within  six  months.  In  replevin,  for  unlawfully  taking  and  detaining 
goods  of  plaintiff,  it  appeared  that  the  defendant  was  a  constable  appointed  for  the 
borough,  and  took  the  goods  within  the  county  wherein  the  borough  was  situate,  but 
without  the  borough,  upon  a  charge  that  they  had  been  stolen.  Held,  that  he  was 
acting  in  pursuance  of  the  power  given  to  him  by  sect  76,  and  was  entitled  to  the 
protection  given  under  sect  133.    Mellor  v.  Leather,  xviiL  230. 

4.  Change  of  rules  of  practice  in  court  of  exchequer.  The  following  rules  of  practice 
are  laid  down  as  to  applications  for  change  of  venue,  in  the  court  of  exchequer.  First, 
it  is  more  convenient  as  a  general  rule  that  the  application  to  change  the  venue.by 
rule  or  summons  may  be  made  before  issue  joined ;  but  this  shall  not  prejudice  either 
party  from  applying  after  issue  is  joined  to  lay  the  venue  in  another  county,  if  it  shall 
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lippear  that  it  may  be  more  conyenicntly  tried  in  sacb  county.  Secondlj,  a  defendant 
in  his  affidavit  lo  obtain  the  rale  nisi  to  change  the  venue,  or  in  rapport  of  a  flrommoia 
lor  that  purpose  before  issue  joined,  should  state  all  the  circmnstanees  <m  which  he 
means  to  rely  as  the  ground  for  the  change  of  venue ;  but  he  may,  if  he  pleases,  rely 
only  on  the  &ct  that  the  cause  of  action  arose  in  the  county  to  which  he  seeks  to  have 
the  venue  changed,  which  ground  shall  be  deemed  sufficient,  unless  the  pUdntifir  Aows 
that  the  case  may  bo  more  conveniently  tried  in  the  county  in  which  it  was  originaOy 
laid,  or  other  good  reason  why  the  venue  should  not  be  changed.  Dtf  Rolhtchiid  v. 
Shilston,  XX.  51 7. 

5.  In  action  for  libeL  It  is  no  ground  for  changing  the  venue  in  an  action  for  a 
libel  contained  in  a  letter  written  and  sent  to  a  person  in  the  county  to  which  the 
Venue  is  sought  to  be  changed,  that  the  defendant  (who  has  pleaded  not  guilty  only) 
has  many  witnesses  resident  in  that  county,  whom  he  intends  to  call  in  mitigation,  and 
that  the  plaintiff  has  no  witnesses  in  the  county  where  the  venue  was  originally  laid. 
Wheatcroft  v.  Mousley,  xx.  296. 

6.  Application  for^  on  special  grounds  after  issue.  Though  a  defendant  may  ipply 
for  a  change  of  venue  on  special  grounds  after  issue,  and  afler  having  been  pat  under 
terms  to  try  in  the  county  originally  laid,  yet  his  having  accepted  that  undertakiBg 
will  be  an  answer  to  the  application  if  made  only  on  grounds  which  must  have  been 
known  to  him  at  the  time  he  entered  into  it  Application  so  made  was  refused,  thoog^ 
the  premises  lay  in  the  county  to  which  it  was  sought  to  change  the  venue,  a  view  wbs 
necessary,  and  many  of  defendant's  witnesses  lived  there.  SembUy  the  proper  coarse 
in  such  a  case  is  to  apply  for  a  view.     White  v.  Neeld,  xxx.  504. 

7.  Hdary  rules,  1853.  The  rules  of  Hilary  term,  185S,  change  the  practice  only  ts 
to  written  rules ;  and  rules  by  statute,  or  unwritten  rules,  not  inconsistent  with  the 
new  rules,  remain  unchanged.    Begg  v.  Forbes,  xxvi.  869. 

8.  The  rule,  that  the  venue  cannot  be  changed  on  the  common  affidavit  after  plea, 
being  unwritten,  is  still  in  force.    lb. 

9.  The  new  rule  as  to  change  of  venue  changes  the  practice,  so  that  the  order  can- 
not be  made  of  course,  on  the  common  affidavit,  but  must  be  made  by  the  comrl  or 
the  judge,  on  a  rule  or  summons,  so  that  it  may  be  answered  in  the  first  instance.    Ik 

10.  Semble,  that  the  venue  cannot  be  changed  on  special  grounds  till  after  issae. 
lb, 

11.  Affidavit,  Since  the  Reg.  Gen.  H.  1 1853,  r.  18,  an  affidavit,  stating  the  natare 
of  the  action,  and  that  the  cause  of  action  arose  in  the  county  into  which  it  is  sought 
to  change  the  venue,  and  that  the  case  can  be  more  conveniently  tried  there,  is  not 
the  common  affidavit,  but  is  sufficiently  special  to  support  an  order  for  the  change  cC 
the  venue  after  plea,  the  pleadings  being  before  the  judge  or  court  lb.  See  also 
Ramsden  v.  Skip,  xxii.  496. 

12.  The  venue  may  be  changed  in  an  action  upon  a  specialty,  before  issue  joined, 
upon  an  affidavit  disclositag  special  circumstances.  PashUy  v.  The  Majfor,  ffc,  pf 
Birmingham,  xxvi.  298. 

13.  One  of  two  defendants  may,  under  ordinary  circumstances,  change  the  venue 
without  the  consent  of  the  other.    Job  v.  Butterjidd,  i.  417. 

14.  A  rule  to  dischai^  a  rule  for  changing  the  venue  need  not  be  drawn  up  on 
reading  the  affidavits  on  which  the  original  rule  was  obtained.    75. 

15.  A  plaintiff  cannot  change  the  venue  upon  a  common  affidavit,  after  obtaining 
time  to  plead  upon  the  terms  of  taking  short  notice  of  triaL  Clulee  v.  Bradley,  xxiv« 
357. 

VERDICT. 

1.  Correction  of  wtistake  in.  On  the  trial  of  a  prisoner  for  felony,  a  juryman,  hy 
mistake,  delivered  the  verdict  **not  guilty,"  when  the  jury  meant  **gmlty.'*  Ae 
prisoner  was  discharged,  but  some  of  the  jury  then  interposingi  he  was  immediatofy 
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brought  back,  and  the  jury  were  again  asked  what  their  verdict  was.  They  said 
**  guilty ; "  the  prisoner  was,  therefore,  sentenced.  Held^  that  the  mistake  was  corrected 
within  a  reasonable  time,  and  that  the  conviction  was  right  Regina  v.  Vodden^  xxii. 
596. 

2.  Perverse  verdicL  A  perverse  verdict  is  where  a  jury  refuses  to  take  the  law  from 
the  judge,  but  act,  though  with  honest  intentions,  upon  their  own  erroneous  view  of 
the  law.     Per  Pollock,  C.  B.    Ih,    Saunders  v.  Davies,  xiv.  632. 

3.  Special  verdict.  A  special  verdict  must  find  the  fiicts,  and  not  consist  of  a  mere 
statement  of  evidence.    Fryer  v.  Roe,  xxii.  440. 

4.  Setting  aside  for.  perjury,  Thougk  it  is  clear  that  one  side  or  the  other  has 
committed  perjury,  the  court  will  not  disturb  the  finding  of  the  jury.  Solomon  v. 
Toddj  xxiv.  366. 

5.  Minds  of  Jurors  equally  balanced — Burden  of  proof— Question  of  tide.  Where 
the  jury,  on  the  trial  of  an  issue,  directed  by  the  court  of  chancery,  to  try  the  title  to 
land,  find  for  the  defendant,  the  judge  instructing  them,  that  if  their  minds  are 
equally  balanced,  so  that  they  cannot  make  them  up,  then,  as  the  burden  of  proof  is 
on  the  plaintiflf,  they  must  find  for  the  defendant,  on  the  ground  that  neither  party 
has  made  out  a  satisfiu^tory  title, — ^the  court  directing  such  issue  does  not  regard  the 
verdict  as  estliblishing  the  defendant's  right,  but  will  order  a  new  trial  to  settle  the 
question  of  title,  and,  as  incident  thereto,  the  question  of  possession.  The  Freemen^ 
Sfc,  of  Sunderland  v.  The  Bishop  of  Durham,  x.  210. 

6.  Interpleader  issue — Title  to  goods  taken  on  execution — Verdict  for  plaintiff  as  to 
part,  and  defendant  as  to  the  residue — Costs  In  an  interpleader  issue,  the  question 
being,  whether  goods  seized  by  the  sheriff*  for  the  defendant,  an  execution  creditor, 
were  the  property  of  the  plaintiff*,  the  claimant,  the  jury  found  "  for  the  plaintiff"  for 
the  amount  of  the  goods  she  was  possessed  of  at  A ;  and  for  the  defendant  as  to  the 
rest."  The  value  of  the  whole  of  the  goods  had  been  paid  into  court,  and  was  greater 
than  the  judgment  debt  On  application  of  the  defendant,  it  was  held,  that  the  ver- 
dict was  erroneous,  and  could  only  be  set  right  by  a  new  trial,  as  it  did  not  specify 
the  value  of  the  goods  to  which  the  plaintiff*  was  entitled,  and  it  did  not  appear  whether 
the  residue  was  more  than  sufficient  to  satisfy  the  debt  But  as  it  did  not  appear 
whether  the  value  of  the  goods  found  for  the  defendant  were  enough  to  satisfy  the 
judgment,  it  was  by  consent  referred  to  the  master  to  ascertain  their  value,  the  costs 
to  be  apportioned  by  a  judge  at  chambers.    AUsopp  v.  Briltain^  xxv.  432. 

WAR. 

1.  Declaration  of— Orders  in  council,  A  Finnbh  vessel  sailed  from  Hardepool  to 
Copenhagen  with  a  cargo  of  coals,  wluch  she  there  discharged,  for  the  use  of  the 
British  fleet,  prior  to  the  29th  March.  The  ice  having  broken  up,  she  stdled  for 
Bjomeborg  on  the  10th  April,  and  was  captured  on  the  12th.  War  was  declared  on 
the  29th  March,  on  which  day,  also,  ^n  order  in  council  was  published,  **  allowing 
Russian  merchant  vessels,  in  any  ports  or  places  within  her  Majesty's  dominions,  until 
tlie  10th  May,  six  weeks  from  the  date  hereof,  for  loading  their  cargoes  and  depart- 
ing from  such  ports  or  places."  Held,  that  the  vessel  was  not  within  the  protection 
of  this  order  in  council.     The  Phoenix,  xxviii.  594. 

2.  As  to  the  dissolution  of  a  charter-party  by  the  occurrence^(flj||^,  see  Reid  r. 
Hoskins,  XXX.  406 ;  Esposito  v.  Bowden^  xxx.  336. 

WARD  OF  COURT. 

As  to  the  eff*ect  of  the  marriage  of  a  ward  of  court  without  its  nSctibn,  see  Cave  t« 
Cave,  xix.  280 ;  Martin  v.  Foster,  xxxi.  379. 

69* 
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WAREHOUSEMAN. 

As  to  the  liability  of  wareboasemen  for  lo^  of  goods  in  tbeir  possesBion  by  aoei* 
dental  fire,  see  Morewood  y.  Pollok,  xviii.  341,  note. 

WARRANT  OP  ATTORNEY. 

1.  Warrant  with  a  defeasance*    A  warrant  of  attorney  was  given  by  the  defendant, 
with  a  defeasance,  stating  it  was  security  for  payment  of  800/.  and  interest  Jac^ment 
was  signed  and  execution  levied  for  the  full  amount    At  that  time  the  defendant 
owed  the  plaintiff  400/.,  and  the  plaintiff  had  joined  as  surety  with  him  in  a  note  of 
400/.    A.  B.  paid  out  the  execution  and  the  plaintiff  discharged  the  note.    Hie 
defendant  died  in  !May.    A.  B.  was  his  executor,  and  in  November  applied  fbr  a  role 
to  ascertain  the  amount  due  on  the  warrant,  and  cause  the  plaintiff  to  refund  the 
overplus ;  making  an  affidavit,  that  just  before  his  death  the  defendant  told  him, 
A.  B.,  that  he  owed  the  plaintiff  nothing  excepting  by  reason  of  the  note.    There 
was  no  affidavit  by  the  defendant's  attorney,  and  no  explanation  of  the  delay.    The 
plaintiff  and  his  attorney  set  forth  by  affidavits  the  facts  as  above  stated.    HMyHaX 
there  was  no  ground  for  the  application ;  that  even  the  affidavit  on  whi^h  it  was  made 
wad  insufficient,  but  that,  at  all  events,  it  afterwards  was  amply  answered ;  and  that 
the  rule  must  be  discharged,  with  costs.    Petiit  v.  Pettii,  xxv.  401. 

2.  Attestation  by  attorney,  A  warrant  of  attorney,  prepared  by  the  defendant, 
Was  addressed  to  H.,  an  attorney,  by  nam#.  The  plaintiff  introduced  H.  to  the 
defendant,  who  adopted  him  as  his  attorney  to  attest  the  execution  of  the  warrant  of 
attorney,  and  H.  accordingly  attested  it  H.  afterwards,  at  the  request  of  the  plaintiff, 
signed  judgment  and  issued  execution  on  the  warrant  as  attorney  for  the  plaintiff. 
The  court  refused  to  set  aside  the  warrant  on  the  objection  that  the  attestation  by  H. 
was  insufficient.    Levinson  v.  Syer,  viii.  378;  8.  c.  vi.  358. 

3.  Lapse  of  time,  or  fresh  dealing  between  the  parties  may,  under  some  circnm- 
stances,  render  valid  a  warrant  of  attorney  otherwise  void  by  the  statute.  Hirst  t. 
Hannah,  xxiv.  186. 

WARRANT  OP  COMMITMENT. 

1.  Form  of— Schedule  of  II  Sf  12  Vict.  c.  43.  Warrants  of  commitment,  &c.,are 
sufficient,  if  they  ccnrespond  with  the  forms  given  in  the  schedule  to  the  11  Se  19  Ykt 
c.  43.    In  re  Allison,  xxix.  406. 

2.  The  16  &  17  Vict  c.  30,  empowers  two  justices  of  the  peace  to  punish,  oa  sum- 
mary conviction  for  certain  assaults,  any  person,  **  sitting  at  a  place  where  the  petty 
sessions  are  usually  held."  Held,  that  a  warrant  of  commitment  for  such  offence,  in 
the  form  given  by  the  11  &  12  Vict  c.  43,  was  good,  although  it  did  not  state  that  ^ 
justices  were  sitting  at  a  place  where  petty  sessions  are  usually  held.    Ih. 

3.  Commitment  under  4  Geo.  IV.  c.  34,  s.  3.  A  warrant  of  commitment  of  a  serraat 
for  leaving  his  master^s  employment,  under  4  6#6.  IV.  c.  84,  s.  3,  is  bad,  if  it  does  not 
aver  either  that  the  contract  was  in  writing,  or  that  the  service  had  been  entered 
upon.    Ex  parte  Askew,  v.  354. 

4.  A  warrant  of  commitment,  under  sect  3  of  stat  4  Greo.  lY.  c.  34,  alleged  that 
the  party  did  misdemean  and  misconduct  himself  in  his  service,  by  neglecting  and 
absenting  himself  from  his  master's  service,  without  the  leave  of  his  master,  and 
without  assigning  any  sufficient  reason  for  so  doing.  On  motion  for  a  habeas  corpus 
to  discharge  him,  it  was  held,  that  the  warrant  showed  no  offence,  as  there  might  be 
-some  lawful  excuse  for  the  absence,  and  that  the  warrant  was  therefore  bad.  Prisoner 
discharged.    Ex  pdrte  Geswood,  xxii.  254. 

5.  Discharge  on  recognizance — Notice — Warrant  for  rearrest.  A  prisoner  bi 
custody,  under  a  sentence  for  a  misdemeanor,  was  discharged  on  entering  into 
recognizances  to  prosecute  a  writ  <^  error  with  effect    No  notice  was  given  to  the 
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pTosecators,  nor  were  tbe  recognizances  duly  filed.  He  iras  therefore  recommitted. 
The  judge's  warrant  under  which  he  was  retaken  directed  his  recommittal,  stating  it 
to  be  "in  execution  of  the  judgment  in  the  said  prosecution."  Held,  that  the  warrant 
was  good,  and  that  it  was  not  necessary  to  state  on  the  &ce  of  the  warrant  how  long 
the  renewed  imprisonment  was  to  continue.    DugdaU  v.  Regina,  xxix.  134. 

6.  SembU,  that  without  any  warrant,  the  jailer  would  hare  been  justified  in  retaking 
the  prisonOT  as  fbr  an  escape,  as  he  was  improperly  at  lai^    26. 

See  County  Court,  VIL 

WASTE. 

1.  Liability  of  tenant  for  life  to  rebuild,  A  house  was  deyiscd  to  A  for  life,  '*  he 
committing  no  manner  of  waste,  and  keeping  the  premises  in  good  and  tenan table 
repair."  A  became  a  lunatic  after  taking  possession ;  and  the  house  was  destroyed  by 
fire.  Heldy  that  his  estate  was  liable  to  reinstate  the  house,  and  a  reference  was 
directed  as  to  the  amount  to  be  expended,  and  from  what  fund,  with  liberty  to  the 
next  of  kin  to  take  a  case  to  law.    In  re  Skingley^  iii.  91. 

2.  Waste  by  rector  selling  timber  for  repairs.  A  rector  may  cut  timber  on  the  glebe 
lands  for  actual  repairs,  but  cannot  cut  and  sell  timber  eyen  to  apply  the  proceeds  to 
repairs,  except  in  extraordinary  cases ;  and  if  he  does,  it  is  waste,  as  much  as  in  the 
case  of  an  ordinary  tenant  for  life.     The  Dvke  of  Marlborough  v.  St,  John,  x.  146. 

3.  Interim  order  to  stay  waste.  Although  an  injunction  ex  parte  will  not  be  granted 
to  stay  waste,  yet  an  interim  order  will  be  given  with  leave  to  discharge  it,  where  the 
object  of  the  application  is  to  preserve  property  during  litigation.  Anwyl  v.  Owens, 
xix.  610. 

4.  Equitable  waste — Ornamental  timber.  In  cases  of  equitable  waste  in  respect  of 
ornamental  timber,  a  court  of  equity  confines  its  protection  to  timber  planted  or  left 
standing  for  ornament ;  and  if  the  settler  of  the  property  has  defined  a  standard  of 
beauty  or  ornament,  the  court  will  prevent  its  being  impaired.  Therefore,  where 
property  was  settled  to  the  use  of  trustees  and  successive  tenants  for  life,  with  power 
to  cut  timber  then  standing,  not  ornamental  to  the  mansion-house  or  the  pleasure 
grounds  attached  thereto,  or  the  views  or  prospects  of  the  same,  of  which  timber  it 
was  declared  enough  should  always  remain  to  preserve  the  beauty  of  the  place  unim- 
paired, the  court  granted  an  injunction  to  restrain  the  tenant  for  life  in  possession 
from  cutting  timber  which  could  not  be  cut  without  impairing  the  beauty  of  the  place 
as  it  stood  at  the  date  of  the  settlement ;  but  ordered  the  plaintifi*s  to  give  security  for 
any  damage  he  might  sustain  by  being  restrained  from  completing  the  sale  of  such 
timber ;  and  offered  the  latter  a  reference  to  the  master  to  inquire  what  timber  could 
be  cut  without  impairing  the  beauty  of  the  place.    Marker  v.  Marker,  iv.  95. 

5.  A  court  of  equity  will  not  interfere  to  make  a  tenant  for  life  liable  in  respect  of 
permissive  waste.    Powys  v.  Blagraoe,  xxviL  568. 

WATERCOURSE. 

1.  Presumptive  grant — Change  of  level  of  drain.  A  pit  in  plaindfPs  close  had 
been,  since  1796,  supplied  with  water  from  defendant's  (adjoining)  close  through  a 
tile  drain.  The  water  came  from  the  general  surface  of  defendant's  land,  which  was 
boggy,  and  aided  in  draining  it  Defendant,  to  improve  the  drainage  of  his  land, 
changed  the  level  of  his  drain  so  that  the  water  ran  out  of  plain tifi^s  pit  Held,  that 
no  grant  of  the  flow  of  the  water  to  the  plaintiff  was  to  be  presumed,  and  that  the 
plaintiff  had  no  right  of  action  against  the  defendant  for  the  diversion  of  the  water. 
Greatrex  v.  Hayioard,  xx.  377, 

2.  Where  flowage  is  above  ground,  grant  not  to  be  presumed  from  acquiescence — 
Riparian  proprietors.  The  right  to  have  a  stream  of  water  which  flows  above  ground 
running  in  its  natural  course,  is  not  by  a  presumed  grant  from  long  acquiescence  on 
the  part  of  the  riparian  proprietors,  above  and  below^  but  is  ex  jure  n€UunBf  and  an 
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incident  of  property ;  and  an  action  lies  for  infringement  of  this  right.  AUier  in  the 
case  of  underground  water ;  unless  in  the  case  of  a  suhterranean  stream  whose  conne 
is  well  known.  Dickinson  V.  The  Grand  Junction  Canal  Co.  ix.  513  ;  and  see  s.  a 
xix.  267. 

3.  Diversion  by  the  digging  of  a  well.  Where  water  is  taken  from  a  river  afler  it 
has  formed  part  of  its  stream,  not  by  the  reasonable  use  of  it  by  another  riparian 
proprietor,  but  by  the  digging  of  a  well,  an  action  at  common  law  will  lie  B^  a  riparian 
proprietor  for  injury  to  his  right,  against  the  party  digging  the  well ;  as  it  also  may 
for  the  abstraction  of  water  which  never  did  form  part  of  the  river,  but  has  been 
prevented  from  doing  so  in  its  natural  course  by  the  excavation  of  the  well ;  and  this 
whether  the  water  was  part  of  an  underground  watercourse,  or  percolated  through 
the  strata,    lb. 

4.  Quosre,  if  the  party  digging  the  well  was  ignorant  and  could  not  by  any  degree 
of  care  have  ascertained  before  making  the  well  that  it  would  have  the  effect  of 
abstracting  the  water,  and  when  he  discovered  that  it  did,  could  not  have  repaired 
the  mischief,  whether  an  action  at  common  law  would  be  maintainable  against  him  ? 
lb. 

5.  Right  of  action  by  agreement  Such  an  action  liiay  however  be  maintained  oo 
an  agreement  not  to  diminish  the  supply  of  water  of  the  river,  or  on  the  provisions 
of  a  special  act  of  parliament  to  that  effect    lb. 

6.  Right  of  action  without  actual  loss.  In  any  of  the  above  cases  the  action  is  main- 
tainable for  injury  to  the  right,  though  no  actual  loss  may  have  been  occasioned.    76. 

7.  See  The  Duke  of  Devonshire  y.  Elgin j  vii.  89 ;  Northam  v.  Hurley ,  xviii.  164. 

WATERMEN'S  ACT. 

1.  Working  steam-tug.  Section  37  of  the  Watermen's  Act  (7  &  8  Geo.  IV.  c.  75,) 
imposes  a  penalty  on  any  person  (other  than  a  freeman  of  the  watermen's  company, 
or  an  apprentice  to,  or  widow  of  a  freeman)  who  shall  work  or  navigate  "  any  wherry, 
lighter,  or  other  craft,"  from  or  to  any  place  or  places,  or  ship,  or  vessel  within  the 
limits  of  the  act  Held,  that  this  does  not  extend  to  a  person  who  wor^  a  steam-tog 
for  the  purpose  of  towing  vessels  on  the  Thames.    Reed  v.  Ingham,  xxvi.  1 64. 

2.  Western  barge.  A  barge,  of  the  build  commonly  called  a  western  barge,  is  not  a 
western  barge  for  the  purpose  of  s.  101  of  the  Watermen's  Act,  unless  navigated  from 
Kingston  or  beyond.  Therefore,  a  non-freeman  employed  as  a  servant  for  hire,  navi- 
gating such  a  barge  within  the  limits  of  the  act,  below  Kingston,  though  starting  from  a 
canal  into  the  Thames,  is  guilty  of  an  offence  under  s.  37.    Regina  v.  Tibbie,  xxx.  S7S. 

3.  By-law.  The  SSth  by-law  under  the  Watermen's  Act,  prohibiting  non-freemen 
from  narigating  any  barge,  &c.,  or  other  craft  on  certain  parts  of  the  Thames,  abso- 
lutely, is  not  therefore  bad ;  it  would  not  apply  to  rendering  assistance  to  craft  in 
peril,  &c. ;  nor  to  working  without  hire  in  a  pleasure  craft ;  but  if  it  did,  it  would  not 
be. therefore  bad.    Regina  v.  Edmonds,  xxx.  379. 

WAY. 

I.   WHAT   IS   A   HIGHWAY;   AND   HEREIN   OP  DEDICATION. 
II.    OF   PRIVATE,   FOOT,  AND   CARRIAGE   WAYS,   AND   WAYS   OP   NECESSITY; 

USER;  PRESCRIPTION, 
in.   TURNPIKE;   TOLLS. 
IV.   LIABILITY    TO     REPAIR     WAYS  ;     AND     HEREIN     OF    THE     INDICTMENT| 

INFORMATION,  PRESENTMENT,   ORDER   OP  JUSTICES,   COSTS,   &0. 
V.   LIABILITY  FC^R  NON-REPAIR. 
VL    SURVEYOR. 
Vn.  MISCELLANEOUS   CASES. 
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I.   What  is  a  Highway ;  and  herein  of  Dedication. 

1.  New  road  formed  by  railway  company,  A  new  road  fonned  by  a  railway  com- 
pany, leading  across  the  railway  on  a  level  into  an  old  highway  at  one  end  and  a 
turnpike  at  the  other,  held  a  highway,  though  the  parish  mi^t  not  be  bound  to  repair 
it    Fawceti  v.  The  York,  frc.  Railway  Co,  iL  289. 

2.  A  good  right  of  way  for  the  public,  over  private  property,  may  exist  between  a 
public  place,  which  is  a  valid  terminue  a  quo,  and  a  point  which  is  not  a  public  place ; 
provided  they  have  a  right  to  go  beyond  such  point  to  a  good  terminus  ad  quern. 
Campbell  v.  Lang,  xxviii.  80. 

3.  Paving  act — Bridge,  By  an  act,  the  owners  of  any  "  land,  tenement,  &c.,  situate 
in  any  street,  square,  or  other  public  passage  or  square,"  which  then  was  or  thereaflef 
might  be  built  upon,  were  to  pay  for  paving  such  street,  &c.  Held,  that  a  bridge,  which 
formed  part  of  a  public  highway  through  streets  conmiunicating  with  each  end  of  the 
bridge,  and  which  was  built  of  brick  over  a  canal,  and  had  brick  walls  from  four  to  five 
feet  high  on  either  side,  was  not  *'  a  passage  or  place  built  upon"  within  the  meaning 
of  the  act.    Amell  v.  The  Regenfs  Canal  Co,  xxv.  851. 

4.  Dedication — Public  user — Evidence  of.  Public  user  of  a  road  for  dome  time  is 
sufficient  prima  facie  evidence  of  a  dedication  by  an  owner  of  the  freehold  to  the 
public,  and  it  is  not  necessary  to  show  by  whom  the  dedication  was  made.  Regina  v. 
Pelricj  XXX.  207. 

5.  Thoroughfare,  A  public  highway  may,  in  point  of  law,  exist  by  dedication  over 
a  place  which  is  not  a  thorough&re.    BcUeman  v.  Bluck,  xir.  69. 

n.  Of  Private^  Foot,  and  Carriage  Ways^  and  Ways  of  Necessity ;  Prescript 

Hon;  User. 

1.  Private  way — Implied  grant,  D.  was  seised  in  fee  of  five  doses;  one  of  them, 
named  the  Kye  Holme  close,  was  separated  by  two  of  the  others  from  the  only  avail- 
able highway.  From  1823,  the  road  A.  B.  was  used  by  the  tenants  of  the  Rye  Holme, 
it  being  the  most  convenient  road  to  the  highway.  In  1839,  D.  sold  the  Rye  Holme 
to  M.,  and  the  remainder,  over  which  the  road  A.  B.  passed,  to  £.  The  deeds  of 
conveyance  bore  difierent  dates,  but  were  executed  on  the  same  day,  and  the  order 
of  priority  could  not  be  ascertained.  In  neither  of  them  was  there  any  special  grant 
or  reservation  of  any  particular  way,  but  the  conveyance  to  M.  contained  the  usual 
words  "  together  with  all  ways,  rights,  easements,  &c.,  to  the  said  close  belonging  or 
appertaining."  The  occupier  of  Rye  Holme  used  the  road  for  several  years  subse- 
quent to  the  conveyance.  In  1842,  £.  conveyed  to  the  defendant  part  of  the  land, 
over  which  the  road  A.  B.  passed,  at  which  time  the  plaintiff  was  tenant  of  the  Rye 
Holme  under  M.  In  an  action  to  try  the  right  of  the  plaintiff  to  use  the  road,  it  was 
held^  that  the  plaintiff  was  entitled  to  the  way  by  implied  grant,  if  the  conveyance  to 
M.  was  first  executed ;  or,  if  the  conveyance  to  £.  was  first  executed,  that  the  right  of 
way  was  reserved  to  D.,  and  subsequentiy  passed  to  M.,  as  appurtenant  to  Rye  Holme. 
Pinnington  v.  Galland,  xx.  661. 

2.  User  as  of  right  for  twenty  years,  A  plea  under  the  statute  2  &  3  WilL  lY. 
c.  71,  of  a  user  of  a  way  as  of  right  for  twenty  years  over  a  close,  is  not  supported  by 
proof  of  a  user  of  the  way  for  part  of  the  twenty  years  while  M.  was  the  landlord 
and  owner  as  well  of  the  messuage  in  respect  of  which  the  right  was  claimed  as  of 
the  close  over  which  it  was  exercised,  and  fi)r  the  rest  of  the  period  when  the  defend- 
ant had  acquired  the  freehold  of  the  messuage.     Winship  v.  Hudspeth,  xxvi.  481. 

3.  Carriage  and  foot  vsay — Enjoyment  for  twenty  years — Pack  way  changed  to 
carriage  way — Servient  tenement  in  lease.  Case,  brought  September  1,  1851,  for 
obstructing  a  carriage  and  foot  way,  the  plaintiff  claiming  under  an  enjoyment  of 
twenty  years.    Plea,  traversing  the  right  of  way.    On  the  trial  it  appeared  that  there 


706  WAY. 

bad  been  a  user  for  forty  or  fifty  years  of  a  tight  of  way  for  foot  passengers,  and  for 
borses  across  the  defendant's  land,  but  not  for  carts  and  carriages,  none  being  in  use 
in  the  district  forty  years  ago;  and  that  from  June,  1881,  to  Lady-day,  1846,  the 
servient  tenement  had  been  held  under  two  successive  leases  for  years,  exceeding 
three  years  each.  The  claim  of  the  right  of  way  was  not  resisted  by  the  reversioaer 
within  three  years  after  the  term  granted  by  the  second  lease.  The  court  directed 
the  jury,  that  if  a  pack  way  was  proved,  as  civilization  advanced,  and  carts  and 
carriages  came  to  be  used,  the  way  would  then  become  a  way  for  carts  and  carriages ; 
and  that  the  time  during  which  the  servient  premises  were  under  lease,  ought  to  be 
excluded  from  the  computation  of  the  twenty  years,  as  well  as  from  that  of  the  for^ 
years  under  the  2  &  3  Will.  IV.  c.  71,  s.  8.  The  juiy  found  that  there  had  been  an 
enjoyment  as  of  right  for  twenty  years.  Upon  motion  for  a  new  trial  on  the  ground 
of  misdirection,  it  was  held^  first,  that  there  was  evidence  for  the  jury  upon  the  rig^ 
as  claimed.  Secondly,  that  said  section,  which  excludes  the  time  of  enjoyment  during 
a  lease  exceeding  three  years  in  computing  the  period  of  forty  years,  did  not  9sppty 
where  the  claim  was  founded  on  an  exijoyment  for  twenty  years  only ;  and  thai  if  it 
did,  the  condition  that  the  claim  should  be  resisted  by  the  reversioner  within  three 
years  after  the  determination  of  the  term,  must  be  applied  also.  Palk  v.  Skinner^ 
xvi.  112. 

4.  The  plaintiff  sold  to  the  defendant  two  dwelling-houses,  a  coach4iou8e  and  stables, 
and  a  field,  together  with  all  ways  usually  held,  occupied,  or  enjoyed  therewith,  with 
free  liberty  of  ingress,  egress,  and  regress  for  the  defendant,  or  for  cattle  and  car- 
riages, over  the  carriage-road  leading  to  the  said  dwelling-houses  and  stables.  The 
defendant  afterwards  made  a  gate  from  the  field,  which  abutted  upon  the  carriage- 
road,  into  the  road  at  an  intermediate  part  thereof,  and  drove  horses  and  carriages 
along  the  road  into  the  field,  and  back  again.  Held,  that  he  was  liable  in  trespass, 
the  right  of  way  being  a  right  of  way  to  the  dwelling-houses,  coach-house,  and  stables 
only.     Henning  v.  Burnet,  xvi.  585. 

5.  Way  of  necessity.  A  right  of  way  of  necessity,  can  only  arise  by  grant,  express 
or  implied ;  it  does  not  exist  where  the  title  of  the  parties  is  by  escheat  Proctor  v. 
Hodgson,  xxix.  458. 

6.  Footpath — Construction  of  local  statute.  A.  was  proprietor  of  lands  adjoining 
and  bounded  by  two  public  navigable  rivers,  X.  and  Y.,  which  joined  each  other  at  a 
right  angle.  Certain  persons  representing  the  public,  claimed  a  right  of  way  from  a 
neighboring  town  through  A.*s  lands  jn  a  direction  parallel  to  River  X.  proceeding  to 
the  point  of  confluence  of  the  rivers.  A  statute  (local  and  personal)  had  been  passed 
to  improve  the  navigation  of  River  Y.,  and,  inter  alia,  to  form  a  towing-path  on  A/$ 
land  adjoining  the  River  Y.  up  to  the  confluence,  and  the  trustees  of  the  River  T. 
were  bound  to  build,  and  had  built,  a  wall  with  an  iron  railing  seven  feet  high, 
separating  the  towing-path  from  the  other  land  of  A.  A  right  of  way  over  the  wall 
was  reserved  to  A.  by  implication,  but  there  was  no  access  over  this  wall  for  the 
public  provided,  by  the  statute,  nor  was  there  any  saving  of  any  public  footpath,  and 
the  land  set  apart  for  the  towing-path  was  to  be  exclusively  appropriated  to  make 
such  towing-path.  Held,  the  statute  must  not  be  construed  strictly  as  against  the 
public,  and  that  its  provisions  were  not  incompatible  with  a  public  footpath  existing  in 
the  direction  alleged,  by  which  the  public  could  go  round  the  end  of  the  wall,  and  oa 
to  the  towing-path,  and  thence  to  public  places.     Campbell  v.  Lang,  xxviii.  80. 

7.  A  local  and  personal  act  passed  to  make  improvements,  as  between  the  trustees 
of  a  certain  navigation  and  the  owner  of  the  lands  to  be  affected  by  that  navigation, 
must  not  be  construed  in  such  a  way  as  to  annihilate  rights  of  the  public,  which  never 
came  into  contemplation.    lb. 
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m.  Turnpike;  Tolls. 

1.  Erection  of  gate — Turnpike  act  of  1840.  A  Turnpike  Act  of  1840,  which  was 
to  be  in  force  for  thirty-one  years,  proyided  that  it  should  not  be  lawful  to  continue  or 
erect  any  turnpike  gate  across  the  roads  in  the  town  of  T.,  or  any  other  town  into 
which  the  said  roads  might  pass.  .  Held^  that  the  prohibition  extended  to  the  erection 
of  a  gate  within  the  limits  of  the  town  of  T.  as  it  existed  at  any  time  during  the 
operation  of  the  act,  and  not  merely  at  the  time  when  the  act  passed.  Regina  v. 
Cott/c,iii.  474. 

2.  "  Townr  The  word  "  town,"  in  said  act,  is  to  be  taken  in  its  popular  sense  of  a 
collection  of  houses,  their  being  separated  by  gardens  not  preventing  them  from  lying 
together.    Ih. 

8.  The  hamlet  of  W.,  in  the  pansh  of  B.,  was,  by  a  local  act,  constituted  the  town 
of  W.,  and  placed  under  the  management  of  commissioners,  and  the  surveyor  of  the 
highways  was  required  to  pay  a  proportion  of  the  highway  rates  of  the  parish  to  the 
commissioners,  W.  continuing  liable  to  contribute  to  the  parish  rates.  By  another 
local  act,  7  Grea  lY.  c.  10,  "  for  maintaining  a  turnpike  road  from  W.  to  L.,  Sec.," 
trustees  were  appointed  to  carry  the  act  into  effect,  with  power  for  such  purpose  to 
levy  and  assess  rates  upon  the  owners  of  the  land ;  and  by  section  47,  the  powers  and 
authorities  conferred  by  the  former  local  act,  were  not  to  be  affected,  except  that  the 
commissioners  were  to  be  relieved  from  muntaining,  &c.,  so  much  of  the  road  as  was 
within  W.  The  Public  Health  Act,  11  &  12  Vict  c.  63,  was  afterwards  applied  to 
W.,  and  a  local  board  appointed,  to  execute  the  office  and  have  all  the  powers,  &c., 
of  surveyors  of  highways,  except  where  such  powers,  &c.,  might  be  inconsistent  with 
the  act,  and  the  inhabitants  of  any  district  were  not  to  be  liable  to  highway  rate  or 
other  payment,  not  being  toll,  in  respect  of  making  or  repairing  roads  or  highways 
within  any  parish,  township,  or  place,  situate  beyond  the  limits  of  such  district.  Por- 
tions of  the  turnpike  road  being  out  of  repair,  and  the  revenues  accruing  to  the 
trustees  under  the  local  act  being  insufficient  to  keep  it  in  repair  and  preserve  the 
embankments,  &c.,  an  order  was  made,  under  4  &  5  Vict  c.  59,  upon  the  surveyor  of 
the  highways  of  B.  for  payment  of  a  portion  of  the  highway  rates  to  the  trustees,  to 
be  laid  out  in  the  repair  of  the  portion  of  the  turnpike  road  within  the  parish  of  B. ; 
and  this  order  being  appealed  against,  it  was  Ae^,  first,  that  the  road  in  question  was 
a  turnpike  road,  within  the  4  &  6  'Vict  c.  59.  Secondly,  that,  by  the  7  Geo.  IV.  c.  10, 
the  management  of  the  road  was  transferred  from  the  commissioners  to  the  turnpike 
trustees,  the  latter  having  the  ordinaiy  right  to  seek  relief  from  the  parish  in  case  of 
the  deficiency  of  funds,  and  theMrish  being  liable  to  an  indictment  for  non-repair  of 
the  road,  lliirdly,  that,  under  the  Public  Health  Act,  the  part  of  the  paiish  without 
the  district  of  the  local  board,  in  case  of  the  deficiency  of  turnpike  funds,  was  liable 
to  contribute  to  the  repdr  of  any  part,  within  the  parish  and  not  within  the  district, 
whilst  the  district  alone  was  liable  to  contribute  to  the  repair  of  any  part  of  the  road 
within  it ;  the  fonner  powers  of  the  surveyor  of  the  parish  to  make  a  highway  rate  no 
longer  existing,  %nd  the  two  parts  of  the  parish  being  entirely  distinct,  for  the  purpose 
of  contributing  to  the  repair,  both  of  the  turnpike  road,  and  of  the  general  highways. 
Heldy  also,  that  the  local  board  of  health  were  made  the  surveyors  of  the  highways 
within  the  district,  and  empowered  to  make  a  highway  rate  for  the  purpose  of 
contributing  towards  the  deficiency  of  the  turnpike  funds;  and  that  the  order 
appealed  against  was,  therefore,  invalid.  Regina  v.  The  Worthing  and  Lancing  Turn" 
pikeSy  xxvi.  185. 

4.  Trustees  of  Turnpike — Repairs.  The  4  &  5  Vict  c.  59,  enabling  justices  to 
order  the  parish  surveyor  to  pay  a  sum  out  of  the  highway  rate  for  the  maintenance 
of  a  turnpike  road,  if  they  find  that  the  funds  are  insufiicient  for  its  repair,  does  not 
altei  the  duty  of  the  turnpike  trustees,  or  give  them  a  right  to  apply  their  funds 
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otherwise  than  as  directed  by  their  local  act    Regina  v.  The  Trustees  of  South  Shields 
Turnpike  Roads^  xxviii.  182. 

5.  The  trustees  of  a  turnpike  road  have  no  power,  cither  under  that  act  or  the 
13  &  14  Vict  c.  79,  8.  4,  to  apply  their  fUnds  in  payment  of  arrears  of  interest  upon 
moneys  secured  upon  the  tolls  in  priority  to  the  necessary  repairs  of  the  road.     iff. 

6.  Justices  of  the  peace  have  no  authority  to  make  an  order  on  the  trustees  of  a 
turnpike  road  for  the  repair  of  a  road,  under  section  94  of  Statute  5  &  6  Will.  lY. 
c.  50,  unless,  upon  examination  of  the  state  of  the  funds  of  the  trust,  they  find  that, 
after  charging  the  trustees  with  sums  received  and  giving  them  credit  for  lawful  pay- 
ments, a  balance  remains  in  their  hands  equal  to  the  sum  ordered  to  be  paid.  Regina 
y.  Hutchinson,  xxviii.  282. 

7.  A  Turnpike  Act,  8  WiU.  lY.  c.  80,  s.  12,  impropriated  die  turnpike  funds,  in  the 
first  place  to  the  payment  of  the  expenses  of  obtaining  the  act,  with  lawful  interest, 
and  directed  that  the  remainder,  after  payment  of  necessary  expenses  incidental  to 
the  execution  of  the  act,  '^  from  time  to  time  be  applied  in  keeping  down  the  interest 
of  the  principal  moneys  advanced  or  borrowed  on  account  of  the  road,"  and  in  keep- 
ing in  repair  the  road,  and  in  repaying  the  prineipal  moneys.  The  trustees,  wli3e 
the  roads  were  out  of  repair,  applied  the  tolls  in  reducing  the  arrears  of  interest  doe 
to  the  mortgagees  before  the  passing  of  the  act ;  and  justices,  at  a  special  session  for 
the  highways,  made  an  order,  under  statute  5  &  6  WiU.  IV.  c.  50,  on  the  trostees,  to 
pay  a  sum  of  money  to  the  surveyor  of  the  highways.  On  appeal,  the  Quarter 
Sessions  confirmed  the  order,  subject  to  a  case,  which  showed  that,  disallowing  the 
payments  of  arrears  of  interest,  the  trustees  had  in  hand  more  than  the  sum  whidi 
they  were  ordered  to  pay  to  the  surveyor.  Held,  that  the  obligation  of  the  trustees 
to  *^  keep  down "  the  interest  of  the  moneys  borrowed  took  precedence  of  that  to 
repair  the  road ;  but  that  the  trustees  were  not  authorized  to  pay  arrears  of  interest 
when  the  road  was  out  of  repair ;  and,  therefore,  the  court  confirmed  the  order  of 
sessions.    Ih, 

8.  Agreement  to  let  tolls.  Held,  that  an  agreement,  signed  by  the  clerk  to  trostees, 
which  recited  that  A.  B.  was  the  highest  bidder  for,  and  had  become  the  rentor  ci^ 
certain  tolls,  and  stated  that  the  clerk  on  behalf  of  the  trustees  did  thereby  agree  to 
let,  and  A.  B.  did  thereby  agree  to  take,  the  tolls  and  the  toD-bouse,  was  a  st^B^ient 
compliance  with  the  statute.  Held,  also,  that  the  8  &  9  Vict  c.  106,  s.  S,  which  pro- 
vides  that  a  lease,  required  by  law  to  be  in  writing,  of  any  tenements  or  hereditament! 
shall  be  void  unless  made  by  deed,  does  not  apply  to  agreements  fi>r  letting  tolls,  nnder 
the  8  Geo.  IV.  c.  126.    Shepherd  v.  Hodsman,  zi.  S84. 

.  9.  The  words,  "  turnpike  road,"  in  the  Railways  Clauses  Consolidation  Aet,  s.  50, 
mean  a  road  which  is  repaired  by  tolls  payable  by  g|ssenger8  for  the  use  of  the  road 
Regina  v.  The  East  and  West  India  Docks,  jrc.  Railway  Co.  xxii.  IIS. 

IV.  LiahilUy  to  repair  Ways;  and  herein  of  the  Indictment^  Jhformatioiif 

Presentment,  Order  of  Justices,  Costs,  ^c. 

1  Highway  washed  away  by  the  sea.  A  highway  which  anciently  nm  at  right  angles 
to  the  searcoast,  and  sloping  gently  down  to  the  sea,  was  so  washed  away  by  the 
encroachment  of  the  waves,  that  it  ended  abruptly  on  the  edge  of  a  cliff  twenty  fed 
above  the  beach.  Held,  that  as  the  substance  of  the  road  was  gone  beyond  the  edge 
of  the  cliff,  there  was  no  road  beyond  that  point  which  the  parish  could  be  called 
upon  to  repair,  and  that  they  were  not  bound  to  provide  any  means  of  communication 
between  the  top  of  the  cliff  and  the  beach.  Regina  v.  The  Inhabitants  of  Hornsea, 
XXV.  582. 

2.  Repair  of  bridges  in  the  Isle  of  Wight,  whether  by  the  tiihings  or  county.  The  lis 
of  Wight  is  a  division  of  the  county  of  Southampton,  but  has  no  separate  eommsarfoii 
of  the  peace.    Before  1842,  all  puUic  bridges  in  the  Isle  (^  Wight  not  repaimUe  by 
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tenure  were  repaired  either  by  the  tithings  in  which  they  were  situate^  or  by  rates  in 
the  nature  of  county  rates,  levied  on  all  the  parishes  in  the  island^  under  the  following 
arrangement.  The  Isle  of  Wight  having  been  assessed  to  the 'general  county  rate, 
and  appeals  against  such  assessment  having  been  made,  in  1774  an  arrangement  was 
made,  by  an  order  of  Quarter  Sessions,  and  by  consent,  fixing  certain  proportions  to 
be  paid  by  the  parishes  in  the  Isle  of  Wight  towards  the  general  county  rate,  but 
leaving  the  expense  of  bridges  and  houses  of  correction  to  be  raised  by  a  local  rate ; 
^'  the  said  island  being  adjudged  and  declared  not  to  be  liable  to  pay  to  the  county 
bridge  rate,  or  to  the  house  of  correction ;  the  Isle  of  Wight  agreeing  to  erect  and 
maintain  houses  of  correction  and  bridges  within  the  island  at  its  own  expense." 
Accordingly,  from  1774,  the  practice  was  for  the  quarter  sessions  of  the  county,  on  the 
application  of  the  justices  for  the  Isle  of  Wight  division,  to  lay  a  rate,  in  the  nature 
of  a  county  rate,  on  every  parish  in  the  island,  for  the  repair  of  the  bridges  and 
bridewell  in  the  island,  and  this  local  rate,  and  not  the  general  county  rate,  was  always 
expended  in  such  repairs.  In  1813,  a  local  act  of  parliament  passed,  by  which  com- 
missioners were  appointed  for  managing  the  roads  and  highways  in  the  island,  and 
which  enacted  that  all  bridges,  &c.,  which  had,  previous  to  the  passing  of  the  act, 
been  repaired  by  any  tithings,  &c.,  should  for  the  future  be  repiured  in  the  same 
manner  and  by  such  ways  and  means  as  other  bridges,  usually  called  county  bridges, 
within  the  island,  had  been  accustomed  to  be  repaired.  Held,  that  all  bridges  which, 
at  the  time  when  the  local  act  passed,  were  repairable  by  the  tithings,  were  thence- 
forward repairable  by  the  county  generally;  and  that  the  conventional  mode  of 
assessing  the  island  alone  to  a  rate /or  tA  repairs  of  its  bridges  and  bridewell,  under 
the  arrangement  of  1774,  could  not  affect  the  legal  liability  of  the  county,  or  be  any 
answer  to  an  indictment  against  it  for  non-repair  of  such  bridges.  Hegina  v.  The 
County  of  Southampton,  xiv.  116. 

3.  Rebuilding  of  bridge,  A  bridge  in  the  Isle  of  Wight  was,  afler  the  passing  of 
the  above  local  act  wholly  rebuilt  by  order  of  the  justices  for  the  island  division,  out 
of  the  island  rate  before  mentioned.  The  construction  of  the  new  bridge  was  mate- 
rially different  from,  and  it  stood  higher  up  the  stream  than,  the  former  bridge.  None 
of  the  forms  required  by  the  43  Geo.  III.  c.  49,  were  observed  in  building  the  new 
bridge.    Held,  that  the  county  remained  liable  to  repair  the  new  bridge.    Ih. 

4.  Foot-bridge,  A  foot-bridge,  formed  by  three  planks,  about  nine  or  ten  feet  long, 
and  a  hand  rail,  which  carries  a  public  £x>tpath  over  a  small  stream,  is  not  such  a 
bridge  as  the  county  is  bound  to  repair,    lb, 

5.  As  to  the  liability  of  a  township  to  repair  a  highway  which  has  never  been 
repaired,  see  Regina  t.  Tryddyn^  x.  402. 

6.  Liability  JRcUione  tenures — Usage.  The  defendant,  B,  was  indicted  for  the  non- 
repair of  a  highway,  which  it  was  alleged  he  was  liable  to  repair  ratione  ienurce. 
Evidence  was  given  of  the  conviction  of  one  A,  a  former  owner  and  occupier  of  the 
lands  in  respect  to  which  the  liability  was  said  to  arise,  for  the  non-repair  of  the  same 
highway,  showing  that  A  had  pleaded  guilty  to  a  presentment  against  him  alleging  his 
liability  to  repair  the  said  highway.  Repairs  by  occupiers  of  the  said  lands  subsequent 
to  this  conviction  were  also  proved;  and  evidence  was  given  that  the  defendant,  B, 
purchased  these  lands  afler  public  notice  of  the  liability  to  repair  the  highway,  and 
that  he  is  now  the  owner  and  occupier  of  the  same.  Heldj  by  all  the  judges,  that 
there  was  evidence  to  go  to  the  jury  of  immemorial  Outage  and  liability  ratione  tenure^ 
and,  by  Flatt,  B.,  that  the  immemorial  usage  was  not  conclusiTely  estabUshed.  Regina 
v.  Dldkemore,  ix.  Ml. 

7.  Indictment  against  a  parish  for  non-repair — Allegation  of  immemoriality — Time, 
An  indictment  agunst  a  parish  for  non-repidr  of  a  highway,  aUeged  '^  that  from  the 
time  whereof  the  memory  of  man  runneth  not  to  the  contrary,  there  was,  and  yet  is, 
a  common  and  ancient  highway,''  &c. ;  and  the  only  other  allegation  that  it  contained 
as  to  time  was,  that  a  part  of  the  said  highway,  situate,  &c,  "  on  the  1st  day  of  Jano- 
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arj,  in  the  12th  year  aforesaid,  and  continually  afterwards,  until  ilie  taking  of  this 
inquisition,  Tras  and  yet  is'*  oat  of  repair,  so  that  the  liege  subjects  of  the  Queen 
could  not  during  the  time  aforesaid,  nor  yet  can  go,  return,  pass,  &c.  Heldy  that  the 
allegation  of  immemoriality  might  be  rejected  as  surplusage,  and  that,  without  it, 
sufficient  appeared  on  the  face  of  the  indictment,  as  to  time,  to  support  the  liabHitj 
charged.    Regina  t.  Tunoeston^  L  817. 

8.  ^''Hard  material" — Road  little  used — Rate  of  fine,  A  parish  was  indicted  for 
non-repair  of  a  highway,  and  found  guilty,  and  neglected  to  repair  with  hard  mate- 
rials ;  it  was  heldy  no  answer  to  an  application  for  imposing  a  fine,  that  the  road  nerer 
had  been  repaired  with  hard  materials,  if  at  all ;  that  the  adjoining  parish,  into  which 
it  ran,  denied  it  was  a  highway ;  nor  that  it  was  so  little  used  as  not  to  be  worth  ^e 
expense.  The  fine  is  fixed  by  the  amount  required  to  put  it  in  a  substantial  state. 
Regina  t.  Claxbyy  xxx.  858. 

9.  Prior  judgment  for  non-repair — Evidence.  Upon  the  trial  of  an  indictment 
against  the  inhabitants  of  the  township  of  H.,  for  the  non-repair  of  a  highway,  a  piior 
judgment  of  quarter  sessions  upon  a  presentment,  by  a  justice  under  the  18  Goa  UL 
c.  78,  for  non-repair  of  the  same  highway  by  H.,  was  put  in.  The  pmentment 
alleged  that  the  highway  was  in  H^  and  tiiat  H.  was  liable  to  repair  it.  It  also 
appeared  by  the  judgment,  that  two  of  the  inhabitants  of  H.  had  appeared  and 
pleaded  guilty,  and  that  a  fine  was  imposed.  Held,  conclusive  evidence  that  the  high- 
way was  in  H.,  and  that  H.  was  liable  to  repair  it    Regina  v.  Haughton,  xviii.  287. 

10.  Presentment  submitted  to  by  defendants.  The  presentment  did  not  state  how  the 
township  was  liable  to  repair.  Held^  that  nhough  it  might  be  bad  for  this  reason  on 
demurrer  or  error,  yet,  that  having  been  submitted  to  by  the  defendants,  they  were 
conclusively  bound  by  it    2b. 

11.  Estoppel.  The  fact  of  the  fine  imposed  by  the  sessions  not  being  shown  to  have 
been  paid,  did  not  prevent  the  judgment  frcnn  acting  as  an  estoppel,  no  &aad  being 
imputed.    lb. 

12.  Recital  in  private  act.  A  recital  in  a  private  act,  (since  repealed,)  that  the 
road  in  question  was  in  D,  is  at  most  only  evidence  of  that  fact,  and  is  not  admissible 
against  the  estoppel.    lb. 

13.  Former  conviction  against  parish  conclusk^e  evidence  of  liability — Award  of 
commissioners.  Upon  trial  of  an  indictment  against  parish  A.  for  non-repair  of  a 
highway,  it  appeared  that  A.  had  always  repaired  the  road  in  question,  which  passed 
over  waste  ground  in  the  parish  of  B.,  and  connected  together  two  separate  portions 
of  A.  In  1785,  A.  submitted  to  an  indictment  for  non-repair  of  the  same  road,  and 
paid  a  fine.  In  1788,  commissioners  for  inclosuig  the  commons,  &C.,  within  R,  set 
out  the  road  in  question  as  situate  in  B.  and  to  be  repaired  by  B.  No  dilute  as  to 
the  boundary  of  the  two  parishes  was  brought  before  the  comnussioners,  nor  did  they 
assume  to  settle  any  question  of  boundaiy.  Afber  the  award,  as  before,  tibe  inhabitants 
of  A.  continued  to  repair.  Held,  that  the  fonner  conviction  was  conclusiTe  evidence 
against  A.  that  the  road  was  situate  in  that  parish ;  and  that  the  commissioneia,  having 
no  jurisdiction  to  set  out  a  road  not  situate  in  B.,  their  award  did  not  shifl  the  Habilttj 
from  A.  to  B.    Regina  t.  Nether  HaUam,  xzix.  200. 

14.  Order  of  justkes-^Interested  justice— 5  (r  6  WHl.  IV.  e.  50,  ss.  94,  95— Qwte. 
The  95th  section  of  the  5  &  6  WilL  lY.  c.  50,  imposes  a  ministerial,  and  not  a  judicial, 
duty  upon  justices  to  dkect  an  indictment  to  be  preferred  for  non-repair  of  a  h^ 
way,  where  the  liability  to  repair  is  simply  denied  by  the  party  summoned  before 
them.  An  order  made  by  such  justices  is  good,  although  it  subsequently  appear  that 
one  of  them  is  interested  in  the  subject-matter  of  the  order.  Regina  t.  !%£  Justices 
of  Surrey,  xL  486. 

15.  Order  directing  railway  company  to  repair  highway.  An  order  of  jostioeB  under 
Stat  8  &  9  Vict  c  20,  s.  58,  directing  a  railway  company  to  repair  damage  done  by 
them  to  a  road  in  the  course  of  mating  the  railway,  need  not  specify  the  particHlaiB 
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of  the  damage,  nor  irbat  repairs  were  to  be  done ;  it  is  sufficient  if  it  states  the  length 
of  the  damaged  part  of  the  road,  and  directs  the  company  to  make  good  all  damage 
done.     The  London  and  Northwestern  Railway  Co.  v.  WetheraU^  u,  265. 

16.  The  order  and  conviction  for  disobedience  of  it,  may  include  seyeral  highways 
in  the  same  parish.     lb. 

17.  Costs  of  an  indictment  for  non-repair.  The  costs  of  an  indictment  against  a 
parish  for  non-repair  of  a  highway  are  not  recoverable  by  distress  against  the  surveyor, 
but  are  to  be  paid  out  of  the  funds  which  the  surveyors  may  have  in  their  hands,  or 
which  they  may  levy  for  the  purpose.  In  re  The  Surveyors  of  Highways  of  Tryddyn, 
xxiv.  152. 

18.  Information  against  township — Overseers^  liabiHly  for  costs.  At  the  hearing  of 
an  information  against  a  township  for  non-repair  (^  a  highway,  the  surveyor,  on  behalf 
of  the  township,  denied  the  obligation  to  repair,  whereupon  the  justices  ordered  an 
indictment  to  be  preferred  at  the  quarter  sessions,  under  5  &  6  WilL  IV.  c.  50,  s.  95. 
The  indictment  was  preferred  against  the  township,  and  a  verdict  of  guilty  recorded, 
and  the  justices  made  an  order  for  the  payment  of  the  prosecutor's  costs  out  of  the 
highway-rate.  The  overseers  neglected  to  pay  the  costs.  Hdd,  that  section  103  did 
not  authorize  the  justices  to  issue  their  warrant  <^  distress  against  the  goods  of  the 
overseers  for  such  neglect  to  pay  the  costs.  Regina  v.  The  Justices  of  Flintshire, 
xxviiL  167. 

V.  Liability  for  Injuries  occasioned  by  Non-repair. 

1.  Trustees  for  repair  of  road — Death  by  tJieir  neglect — Manslaughter.  Trustees 
appointed,  under  a  local  act,  for  the  purpose  of  repairing  the  roads  in  the  dbtrict, 
with  power  to  contract  iot  executing  such  repairs,  are  not  chargeable  with  man- 
slaughter, if  a  person,  using  one  of  such  roads,  is  accidentally  killed  in  consequence 
of  the  road  being  out  of  repair  through  neglect  of  the  trustees  to  contract  for  repair- 
ing.   Regina  v.  Pocock,  xxiv.  190. 

2.  Non-repair  of  bridge — Action  against  county  surveyor.  No  action  will  lie  against 
the  county  surveyor  by  an  individual  to  recover  damages  for  a  personal  or  pecuniary 
injury  resulting  from  the  non-repair  of  a  county  bridge.  Makinnon  v.  Penson,  xxv. 
457. 

8.  Nor,  in  such  a  case,  are  the  inhabitants  of  the  coimty  liable  to  be  sued  through 
their  surveyor.    Makinnon  v.  Penson,  xviii.  509. 

VI.  Surveyors, 

1.  Removed  of  encroachment  vnthoui  warrant.  Where,  in  trespass  for  pulling  down 
a  cottage,  it  appeared  that  plaintiff  had  been  convicted,  under  sect  69  of  stat  5  &  6 
Will.  IV.  c.  50,  of  building  the  cottage  so  as  (o  encroach  on  the  highway ;  and  defend- 
ant justified,  as  surveyor  of  the  highways,  it  was  heldf  that  sect  69  required  the 
surveyor,  after  a  conviction,  to  remove  the  encroachment  without  a  warrant;  and 
therefore  the  conviction,  though  erroneous,  was  a  defence.  Keane  v.  Reynolds,  xxiL 
288. 

2.  Prescriptive  right  to  take  stones  for  repairs — Trespass.  A  surveyor  of  highways 
cannot  justify  a  trespass  under  a  prescriptive  right,  or  a  custom,  to  take  stones  from 
the  waste,  whether  adjoining  the  sea-shore  between  high  and  low-water  mark,  or 
otherwise,  for  the  purpose  of  repairing  the  highways  of  the  parish.  Padwick  t. 
Knight,  xvL  573. 

3.  Expenses  for  defending  appeals — Action — Public  policy — Incoming  and  outgoing 
surveyor.  The  defendant,  as  surveyor  of  highways,  had  incurred  lai^  legal  expenses 
in  defending  certain  appeals  against  orders  for  stopping  up  highways,  without  the 
orovious  sanction  of  the  parish.    At  a  meeting  of  the  vestry,  where  his  accounts  were 
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gone  into)  the  items  for  these  expenses  were  object^  to,  and  opposition  was  threatened 
to  be  made  to  his  accounts  before  the  justices.  The  defendant  ultimately  offered  to 
pay  60^  in  discharge  of  the  attorney's  bill  for  costs,  if  no  opposition  were  offered  to 
the  passing  of  his  accounts  before  the  magistrates.  The  vestry  accepted  the  offer, 
and  the  plaintiff  and  other  vestrymen  signed  a  minute  to  the  above  effect.  Tliey 
also  entered  and  signed  a  minute  at  the  foot  of  the  defendant's  accoont,  that  the  50/ 
was  to  be  paid  to  his  successor  in  office,  who  happened  to  be  the  plaintiff.  The 
accounts  were  passed  without  opposition,  but  the  defendant  did  not  pay  the  50L  The 
plaintiff  consequently  sued  him  for  it  in  the  county  court  Held,  that  ^ere  was  no 
evidence  of  any  contract  with  the  plaintiff  alone  to  entitle  him  to  maintain  an  action 
alone  for  the  50/. ;  that  if  the  50/.  was  to  be  treated  as  part  of  the  balance  of  the 
public  money  in  the  hands  of  the  outgoing  surveyor,  the  method  of  recovering  it  was 
not  by  action  but  by  summary  application  under  the  statute  5  &  6  Will.  IV.  c.  50, 
s.  103 ;  sembley  that  the  arrangement  with  the  vestry  was  illegal  as  contrary  to  public 
policy.    KiUiam  v.  Colliery  ix.  821. 

VJLL  Miscellaneous  Cases. 

1.  Appeal  from  order  of  justices.    The  Highway  Act,  5  &  G  Will.  IV.  c.  50,  s.  M, 
gives  an  appeal  from  the  order  of  two  justices,  as  to  diverting  or  stopping  xxp  a  high- 
way, provided  for  by  s.  84.    By  s.  89  the  quarter  sessions  are  to  empanel  a  jun% 
who  are  to  determine  three  points  therein  specified.    Heldy  that  an  appeal  is  given 
against  the  certificate  of  the  justices,  and  the  sessions  "have  jurisdiction  on  such 
appeal  to  decide  upon  any  substantial  defect  appearing  on  the  face  of  the  certificate, 
and  are  not  limited  to  trying  by  a  jury  the  three  questions  specified  in  section  89 
Held,  also,  that  a  certificate  under  the  statute  is  defective  if  it  does  not  state  upon  its 
face  that  all  the  particulars  required  by  section  84  have  been  complied  with.     Rcgina 
V.  The  Justices  of  Worcestershire,  xxv.  150. 

2.  Duty  of  commissioners  of  sewers  to  fence  highway.  The  defendants,  coomiis- 
sioners  of  sewers,  were  the  owners  of,  and  had  the  powers  of  control  and  repair  over, 
an  ancient,  open,  and  unfenced  sewer  which  ran  beside  a  public  highway.  Held,  that 
it  was  not  the  duty  of  the  commissioners  to  fence  the  sewer,  and  that  they  were, 
therefore,  not  liable  to  a  person  passing  along'the  highway  for  injuries  sustained  by 
him  in  consequence  of  the  want  of  a  fence.  ComweU  v.  The  Metropolitan  Commis- 
sioners of  Sewers,  xxx.  548. 

3.  Metropolitan  Building  Act.  The  provisions  of  the  Metropolitan  Building  Agt 
vested  in  the  official  referees  the  sole  jurisdiction  of  determining  questions  connected 
with  building  operations,  but  did  not  extend  it  to  the  decision  of  other  matters  in 
which  the  public  is  interested,  and,  consequently,  the  right  of  a  justice  to  give  redress 
under  the  Metropolitan  Paving  Act  in  case  of  encroachment  on  a  public  way  vested 
in  the  paving  commissioners,  was  not  taken  away  by  the  Building  Act  Regirut  v. 
Ingham,  x.  878. 

4.  Obstruction  of  private  way  by  railway  company — Action.  The  6th  and  55th  sec- 
tions of  the  Railways  Clauses  Consolidation  Act,  8  &  9  Vict  c.  20,  take  away  the 
remedy  by  action  for  an  obstruction  of  a  private  way  by  a  nulway  company,  unkas 
special  damage  has  been  suffered.  Watkins  v.  The  Great  Northern  Railway  Co.  vL 
179. 

5.  Ancient  highway  made  a  turnpike  by  statute — Tram  roads — Nuisance — Indictment 
By  act  of  parliament,  an  ancient  highway,  running  over  land  the  property  of  S.,  was 
made  turnpike.  On  each  side  of  the  road,  afler  the  passing  of  the  act,  collieries  were 
worked  by  8. ;  and  he  had  from  time  to  time  made  railways  and  tram  roads  across  the 
highway,  for  conveyance  of  the  coals  to  and  from  the  collieries,  and  to  an  adjoining 
navigable  river.  In  1  &  2  6ea  IV.  a  new  turnpike  act  passed,  for  repairing  the  same 
highway.    After  the  passing  of  this  act,  S.  continued  one  of  the  fonner  tram  road^ 
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and  made  new  rail  and  tram  roada  across  the  highway,  for  the  same  purpose  as  before. 
By  a  clause  in  this  act,  a  penalty,  recoverable  on  smnmary  conviction,  was  imposed 
on  any  person  who  should  make  any  rail  or  tram  road  upon  or  across  the  said  turn- 
pike road,  **  without  the  consent  of  the  said  trustees,  or  legal  authority,"  or  should 
continue  such  rail  or  tram  road,  after  such  consent  should  be  withdrawn.  On  indict- 
ment against  S.  for  a  nuisance  in  making  and  continuing  one  of  his  said  railroad^},  after 
the  passing  of  the  last^mentioned  act,  it  was  held,  that  such  making  and  continuing 
were  an  indictable  nuisance,  and  that  no  inference  to  the  contrary  could  be  drawn 
from  the  facts  of  the  case,  or  the  words  of  the  last  act  Regina  y.  Charlesworth,  xxii. 
235. 

6.  To  do  the  work  complained  of,  the  turnpike  road  was  dug  into,  but  filled  up 
again,  and  restored  to  its  former  state,  except  that  the  rail  or  tram  road  remained, 
forming  a  groove  of  wood,  adapted  to  the  wheels  of  carriages,  and  which  groove  was 
sunk  into  the  road,  and  did  not  anywhere  rise  above  its  level.  Held,  after  a  general 
verdict  of  guilty,  that  the  court  could  not  (on  a  special  case  empowering  them  to  draw 
inferences  as  a  jury)  pronounce  the  injury  created  by  this  work  too  slight  and  uncer- 
tain to  be  a  subject  of  indictment    lb. 

7.  The  7  Geo.  IV.  c.  117,  gives  no  power  to  commisnoners  to  alter  the  level  of 
streets.    Brown  v.  Clegg,  vL  334. 

WEIGHTS  AND  MEASURES. 

1.  Illegal  seizure  of  weighing  machine  by  inspector.  Under  the  28th  section  of  the 
5  &  6  Will.  IV.  c.  63,  an  inspector  of  weights  and  measures  is  not  authorized  to  seize 
and  take  away  as  forfeited,  a  weighing  machine  found  to  be  incorrect  and  unjust,  and 
although  an  inspector,  who  has  illegally  seized  a  weighing  machine,  under  a  bond  fide 
belief  that  he  was  acting  for  the  time  uiider  the  authority  of  the  act,  is  entitled  to  the 
protection  afforded  by  the  39th  section,  yet  under  the  40th  section  such  protection 
does  not  extend  to  entitle  the  inspector  to  a  verdict  in  an  action  against  him  for  the 
illegal  seizure.     Thomas  v.  Stephenson,  xviii.  345. 

2.  The  Weights  and  Measures  Act,  5  &  6  Will.  IV.  c.  63,  does  not  apply  to  con- 
tracts made  in  England  but  to  be  performed  in  a  foreign  country.    Rosseter  v.  CoM-^ 

man,  xviiL  565. 
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Deing  sufficient  to  satiiQr  the  court  that  the  testator's  will  was  so  set  out  as  to  enable 
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them  to  construe  it  correctly,  the  coart  required  the  production  of  tlie  original,  and 
did  not  confine  its  attention  to  the  probate.    Manning  v.  PurceU,  xxxi.  452. 

2.  Will  by  lunatic.  In  1815,  the  deceased  was  placed  in  confinement  as  a  lunatic, 
and  there  remained  till  1817,  when  he  was  released.  In  1820,  he  made  a  radonal 
will,  which  was  written  for  him  by  his  mother.  In  1822,  he  was  again  placed  in 
confinement,  and  so  remained  till  his  death,  in  1849.  In  1888,  he  was  found,  on  a 
commission,  to  have  been  of  unsound  mind,  without  lucid  interval,  since  1815.  On 
the  evidence,  the  will  pronounced  for.    Bannatyne  v.  Bannatyne^  ziv.  581. 

8.  Probate  of  unexecuted  draft — Lunatic.  A.  became  of  unsound  mind,  and  while 
in  that  state  destroyed  his  will  He  recovered,  and  gave  directions  for  the  preparation 
of  another  will,  to  the  same  effect  as  the  will  destroyed.  Before  this  was  prepared,  he 
destroyed  himself.  Probate  granted  of  the  unexecuted  draft  of  the  original  wilL  hi 
the  Goods  of  David  Downer ^  xxvi.  600. 

4.  Scotch  probate.  A  Scotch  probate  is  not  recognized  by  the  English  comt  of 
chancery.     M'Donald  v.  Bryce,  xvii.  305. 

5.  Production  of  all  the  attesting  witnesses.  The  party  propounding  a  will  is  bound 
to  produce  all,  however  numerous,  the  attesting  witnesses,  if  he  asks  for  publication 
before  the  expiration  of  the  term  probatory.     Higgins  v.  Higgins,  xxiv.  606. 

6.  Second  testamentary  paper  written  on  same  sheet  ^ith  wUL  A  will  and  second  testa- 
mentary paper  were  written  on  the  same  sheet  of  paper ;  the  will  was  duly  executed, 
but  the  other  paper  was  merely  signed  by  the  testatrix.  Probate  of  the  will  alone 
decreed.    In  the  Goods  of  Taylor^  ix.  682. 

7.  Revocation  by  codicil — Revival.  A.  D.  left  a  will  and  four  codicils.  Tlie  fint 
codicil  substituted  legacies  of  stock  for  money  legacies ;  the  second  revoked  the  ap- 
pointment of  an  executor  and  trustee,  and  named  another  person  as-  executCNr  and 
trustee  in  his  place ;  the  third  gave  legacies  to  the  executors  and  trustees  appranted 
by  the  will  and  second  codicil ;  the  fourth  directed  the  sale,  by  the  executors  and 
trustees  named  in  the  will,  of  an  estate  devised  by  the  will,  and  the  investment  of  the 
proceeds,  u(>on  certain  trusts,  and  ratified  and  confirmed  the  will  in  every  respect, 
except  as  revoked  and  altered  by  the  first  codicil.  Held,  that  the  will  and  the  fint 
and  fourth  codicils  only  were  entitled  to  probate.    In  the  Goods  of  Dendy,  vi.  584. 

8.  Will  of  wife  of  a  convict.  On  affidavit  satisfying  the  crown  that  th^  property 
passing  under  the  will  has  been  acquired  since  the  conviction  of  the  husband,  probate 
granted  of  the  will  of  a  woman,  wife  of  a  convict  who  has  received  a  ticket  of  leave. 
In  the  Goods  of  Martin,  Y.  5S6. 

9.  Reference  in  one  unll  to  another.  Reference  was  made  in  a  will  to  a  will,  probate 
of  which  had  been  granted  by  the  court  in  Dublin,  and  which  was  in  the  registry  of 
that  court,  the  legatee  for  life  under  the  former  will  being  described  as  the  tenant 
of  certain  estates  devised  in  the  latter.  In  the  circumstances,  the  court  allowed  the 
probate  of  the  former  to  pass,  containing  only  extracts  from  the  latter,  the  accuracj 
of  such  extracts  being  verified  by  affidavit  of  the  solicitor.  In  the  Goods  of  The  Do»- 
ager  Countess  of  Limerick,  v.  688. 

10.  Unexecuted  draft  of  wiU — Second  wHl — Codicils — Revocation.  A  testator  left 
an  unexecuted  draft  of  a  will,  and  also  a  will  of  later  date,  appended  to  which  were 
two  codicils.  The  first  will  had  been  destroyed  animo  revocandu  The  first  codicil 
of  the  later  will  referred  distincdy  to  the  former  will,  showing  an  intention  to  revive 
it.  Held,  that  the  codicils  alone  were  entitled  to  probate.  Semble,  that  the  draft  of 
the  first  will,  if  propounded,  would  not  be  entitled  to  probate.  Hale  v.  Tokelave,  v. 
674. 

11.  Wills  made  by  an  Englishman  in  England  and  France — Domicil.      A,  an  Eng- 
iishman  by  birth,  made  an  English  will,  in  1848,  being  then  in  England,  and  he  made 

a  French  will,  in  1848,  when  he  was  in  France.  He  possessed  laige  real  and  personal 
testate  in  England,  a  house  and  other  inconsiderable  property  in  France.  An  allega- 
tion propounding  the  will  of  1848,  and  pleading  A  to  have  been  domiciled  in  FraBC6| 
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was  admitted,  when  an  act  on  petition  was  brought  in  on  behalf  of  the  person  inter- 
ested under  the  will  of  1843,  submitting  that,  in  the  circumstances,  the  will  of  1848, 
if  valid,  did  not  revoke  the  will  of  1843.  Held^  that  the  domicil  was  the  only  question 
before  the  court,  and  that  the  bringing  in  the  petition  was  contrary  to  the  practice, 
and  must  be  rejected.    Laneuuilie  v.  Anderson^  vi.  596. 

12.  Evidence  of  one  witness  denying  presence  of  testator.  Positive  evidence  of  one 
of  the  subscribing  witnesses  negativing  the  fact  of  signing,  or  acknowledgment  of  the 
signature  by  the  deceased  in  his  presence,  in  the  absence  of  circumstances  raising  any 
presumption  of  his  being  mistaken,  will  compel  the  court  to  pronounce  against  the 
due  execution  of  a  testamentary  paper.    Noding  Y,AUiston,  iL  594. 

13.  Codicil  executed  after  testator  had  become  of  unsound  mind.  A.  duly  executed 
a  will ;  and  afterwards,  having  become  of  unsound  mind,  made  a  codicil,  by  which  he 
gave  the  whole  of  his  property  to  his  housekeeper,  naming  no  executor.  This  uni- 
versal legatee,  afler  having  been  cited  to  propound  the  codicil,  appeared  and  refused 
so  to  do,  but  consented  to  the  probate  of  the  will  alone,  and  probate  of  the  will  was 
decreed.    Knight  v.  Richards^  xxii.  635. 

14.  A  codicil  revoking  all  testamentary  instruments,  is  entitled  to  probate.  BrencUey 
V.  Lynn,  ix.  563. 

15.  Signing  on  separate  page — Wills  Act.  A  will,  written  on  six  pages  of  foolscap 
paper,  was  signed  at  the  bottom  of  each  page  by  the  testatrix ;  the  attesting  clause  was 
on  the  seventh  page,  where  her  name  was  again  written.  None  of  the  witnesses  saw 
her  sign  her  name  in  any  place  except  on  the  seventh  page.  The  will  was  refused  pro- 
bate, but  afler  the  passage  of  the  Wills  Act,  &c.,  probate  was  granted,  administration 
not  having  been  taken  out    In  the  Goods  of  Brown,  xxiv.  605. 

16.  Alterations — Signature  of  testator  and  witnesses  in  margin.  Where  the  signature 
of  the  testator  and  the  subscription  of  the  witnesses  are  made  in  the  margin  of  the 
will,  near  the  alterations,  the  court  will  decree  probate  d  the  will  with  the  alterations, 
without  requiring  any  affidavit  as  to  the  time  when  the  alterations  were  made.  In  re 
Wingrove,  i.  625.     See  also  In  re  Hinds,  xxiv.  608. 

17.  Subscription  without  words  of  attestation.  The  subscription  of  the  witnesses 
without  any  words  of  attestation  is  a  sufficient  compliance  with  the  1  Vict  c.  26,  s.  9. 
Bryan  v.  White,  v.  579. 

18.  Witnesses  unable  to  swear  to  what  testator  wrote — Paper  identified.  The  sub- 
scribing witnesses  to  a  will,  examined  two  years  after  the  transaction,  deposed  to 
seeing  the  deceased  write  on  a  paper,  and  to  their  signing  such  paper,*but  they  would 
not  swear  to  what  he  wrote  being  his  name,  nor  the  name  of  the  deceased  being  on 
the  will  when  they  so  subscribed.  They  identified  the  paper  subscribed  by  them,  on 
which  was  the  signature  of  the  deceased.  The  attestation  chiuse  was  full,  and  the 
deceased  knew  the  requisites  of  execution.  Held^  that  the  will  was  entitled  to  probate. 
Thompson  v.  Hall,  xiv.  596. 

19.  Testimonium  clause — Witness  signing  at  side  of  will.  A  testimonium  clause,  or 
any  thing  equivalent  to  it,  is  not  a  necessary  part  of  a  will ;  but  where  it  is  omitted  the 
proof  must  be  clear  that  the  witnesses  signed  as  such,  in  testator's  presence  and  at  lus 
request.  One  called  by  a  testator  to  witness  his  will  signed  his  name  at  the  side,  and 
not  below  the  body  of  the  writing.  Held^  to  be  a  "  subscribing,"  within  the  Statute 
of  Frauds.    Roberts  v.  Phillips,  xxx.  147. 

20.  Re^Ueslation — Acknowledgment.  A.  desired  the  subscribing  witnesses  to  his 
will  to  put  their  names  to  it  again,  pointing  out  to  them  certain  alterations.  They 
did  so,  but  without  A*s  again  signing.  Held,  a  good  reexecution  by  acknowledgment 
In  the  Goods  of  Devoell,  xxvi.  603. 

21.  Attesting  witness — Two  unable  to  write.  Where  a  will  was  witnessed  by  two 
persons  who  could  not  write,  and  two  other  persons  also  subjoined  their  names  as  wit- 
nesses, it  was  held,  that  the  latter  two  must  be  taken  to  have  signed,  not  as  attesting 
the  signatures  of  the  marksmen,  but  as  witnesses  to  the  will,  and  ^bat  they  consequently 
could  not  take  a  legacy  under  it     Wigan  v.  Rowland^  xxL  132. 
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22.  Signature--^  Foot  or  end**  of  toUl^inl  Vict  e,  26,  i.  9.  The  ivords  ^Ibot  or  end* 
in  1  Vict  c.  26)  8.  9,  mean  what  the  ordinary  understanding  of  manldnd  would  believe 
to  be  the  foot  or  end ;  what  might  be  fairly  deemed  the  conclasion  of  the  will.  Everj 
signature  to  a  will  is  sufficient  in  law,  where  an  ordinary  person  intending  bondjtde 
to  carry  out  the  directions  of  the  statute,  would  in  conformity  with  the  dictates  of 
common  sense,  place  that  signature.    In  the  Goods  of  Smithy  ix.  678. 

23.  Where  in  a  will  the  signature  is  below  the  attestation  clause,  but  not  on  the 
same  side  with  the  conclusion  of  the  dispositive  part  of  the  will,  or  testimonium  clause, 
the  will  is  not  duly  signed,  unless  the  attestation  clause  follow  the  conclusion  of  the 
dispositive  part,  or  testimonium  clause  inmiediately,  and  without  leaving  a  space  ibr 
the  signature  of  the  testator.     Lemann  v.  Lemann^  vi.  598. 

24.  Execution  of  hy  initials.  If  the  attestation  clause  in  a  will  recites  that  the  tes- 
tator has  made  his  mark,  it  is  good,  though  the  testator  writes  his  initials  instead  of 
making  a  mark.    In  the  Goods  of  Savory^  vi.  583. 

25.  Blank  betvoeen  end  of  wUl  and  attestation  clause.  Though  there  occurs  a  consid- 
erable blank  space  between  the  termination  of  the  body  of  a  will  and  the  attestatkm 
clause  and  signature  of  the  testator  and  witnesses,  yet  the  will  may  be  admitted  to  pro- 
bate.   In  re  Anderson^  i.  634. 

26.  Codicil  signed  on  second  page — Word  ^^untness"  on  first  page.  A  codicil,  the 
ngnature  to  which  is  on  the  top  of  the  second  page,  the  codicil  on  the  first  page,  IcKf^ 
ing  a  blank  space  more  than  sufficient  for  such  signature,  but  with  only  the  word 
^  witness "  thereon  is  sufficiently  signed  ^  at  the  foot  or  end  thereof,"  and  is  entitled 
to  probate.    Jermyn  v.  Ilervey^  L  633. 

27.  Paper  inform  of  bill  of  exchange.  £.  N.,  on  his  death  bed,  gave  directions  ibr 
the  writing  a  paper  in  the  form  of  a  bill  of  exchange  upon  his  agents,  and  this  paper 
was  signed  in  the  presence  of  two  witnesses,  who  attested  and  subscribed  the  same. 
The  allegation  propounding  such  paper  as  a  codicil  was  admitted.  Jones  v.  NichoUtg^ 
U.591. 

28.  Informal  codicil  hy  seamen  engaged  with  enemy.  An  informal  codicil  made  by 
a  seaman  engaged  with  the  enemy,  and  on  board  ship,  but  in  a  river  beyond  the  flax 
and  reflux  of  tiio  tide,  is  valid,  under  the  1  Vict  c.  26,  s.  11.  In  the  Goods  of  Austen, 
xviii.  598. 

29.  Insanity,  how  tested — Testator  a  Mohammedan.  A  native  of  England,  who  had 
lived  long  in  the  East,  and  was  familiar  with  eastern  habits  and  superstitions,  and  pn>- 
fessed  his  belief  in  the  Mohammedan  religion,  died  in  England  leaving  a  will,  which, 
after  various  legacies,  gave  the  residue  to  the  poor  of  Constantinople,  and  also  towards 
erecting  a  cenotaph  in  that  city,  inscribed  with  his  name,  and  bearing  a  light  perpetu- 
ally burning  therein.  The  prerogative  court  having,  chiefly  on  the  ground  of  this 
bequest,  and  partly  on  parol  evidence  of  the  wild  and  extravagant  language  of  the 
testator,  pronounced  him  to  be  of  unsound  mind  when  the  will  was  made,  it  was  hM^  re- 
versing that  decision,  that  as  the  insanity  attributed  to  the  deceased  was  not  mono- 
mania, but  a  general  mental  derangement,  as  the  proper  mode  of  testing  the  aUegation 
was  to  review  the  life,  habits,  and  opinions  of  the  testator,  on  such  a  review  there  was 
nothing  absurd  or  irradonal  in  the  bequest,  or  any  thing  in  lus  conduct,  at  the  date  c£ 
the  will,  indicatii^  derangement ;  and  therefore  the  will  was  admitted  to  probate. 
Austen  v.  Graham,  xxix.  88. 

30.  Seaman*s  will.  Letters  of  a  testamentary  character,  bearing  date  the  day  a 
mariner  shipped  on  board  a  vessel  that  did  not  leave  port  for  fifteen  days  after,  and 
not  proved  to  have  been  written  aboard  the  ship,  were  not  admitted  to  probate  under 
Wills  Act,  sect  11.    In  the  goods  of  Henry  Corby,  xxix.  604. 

31.  Validity.  A  bequest  is  not  void  by  reason  of  a  mistaken  supposition  on  the 
part  of  the  testator  of  being  under  legal  liability.    Ham*8  WUl,  viii.  99. 

32.  Undue  Influence.  Circumstances  under  which  it  was  held  that  the  influence 
exercised  by  the  wife  in  procuring  a  wiU  was  not  undue.    Stulz  v.  SchatJ/te,  xviiL  676, 
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88.  CorUroL  Controli  as  distinguished  from  undae  inflnencei  is  connected  with 
duress  or  fear.    lb. 

84.  Importunity.  Lnportunity,  to  have  legal  effect,  must  be  in  such  a  degree  as  to 
take  away  free  agency  from  the  testator.    lb. 

85.  Costs.  Where  unnecessary  evidence  to  a  great  amount  is  produced,  though  it 
was  necessary  to  prove  the  will  in  solemn  form,  no  costs  will  be  allowed,    lb. 

86.  WiU  prepared  by  a  medical  man /or  his  patient  for  his  own  benefit.  Where  a 
will  is  prepared  and  written  by  a  medical  man  in  attendance  on  a  testatrix,  at  that 
time  dangerously  ill,  and  without  professional  advice,  by  which  he  is  made  the  princi- 
pal object  of  the  testatrix's  bounty,  to  the  exclusion  of  her  near  relations,  a  court  of 
justice,  regarding  the  subsisting  relation  of  a  medical  man  and  patient,  will  view  his 
conduct  with  the  utmost  jealousy.     GrtviUe  v.  Ty/ee,  xxiv.  58. 

87.  Two  wills.  Evidence  may  be  admitted  to  rebut  the  presumptions  arising 
against  the  latter  of  two  wills  executed  on  two  successive  days.  Bryan  v.  Whitef  v. 
579. 

38.  Condition — Lawful  and  unlawful  means.  A  condition  in  a  will  is  not  void 
nmply  because  it  may  lead  a  party  to  attempt,  by  unlawful  means,  to  obtain  that 
which  it  was  meant  by  the  condition  that  he  should  obtain  by  lawful  means.  Other- 
wise, if  corrupt  or  unlawful  meians  are  those  which  must  necessarily  or  naturally  be 
supposed  to  be  the  ones  to  which  the  party  intends  to  resort  Egerton  v.  Brownlow^ 
vii.  170. 

89.  Restriction  against  female  legatee  becoming  a  nun — Forfeiture  of  legacy.  A  tes- 
tator declared  that  in  case  his  daughter  should  take  the  veil,  become  a  nun,  continue 
to  reside  in  a  convent,  or  in  any  other  way  associate  herself  permanently  with  any 
Roman  Catholic  establishment  of  that  nature,  she  should  forfeit  the  bequest  given  her 
by  his  will ;  and  he  thereby,  in  that  case,  rovoked  the  said  bequest ;  and  to  prevent 
any  portion  of  his  property  from  being  appropriated  to  other  purposes  than  the  benefit 
of  his  fiunily,  excluded  hb  said  daughter  from  all  reversionary  advantages  from  his 
will  The  daughter  having  associated  herself  with  a  convent,  the  trustees  piud  the 
money  into  court  under  the  Trustee  Act  Upon  petition  by  the  daughter,  it  was  heldy 
that  the  condition  imposed  was  a  lawful  condition,  although  the  will  contained  no  be- 
quest over,  and  that  the  legatee  had  forfeited  all  claim  to  the  legacy.  In  re  Dickson^ 
L149. 

40.  Condition  in  restraint  of  marriage.  A  general  condition  in  restraint  of  marriage 
is  good  with  respect  to  the  testator's  widow,  but  not  good  with  respect  to  any  other 
woman.    Lloyd  v.  Lloydj  x.  189. 

n.  Misdescription;  Unctrtatniy. 

1.  Identity  of  person.  Whero,  in  case  of  misdescription,  there  is  no  doubt  as  to  the 
identity  of  the  person,  the  intention  of  the  testator  may  be  presumed  and  the  legacy 
passes.    Ford  v.  Batleyy  xxiii.  257. 

2.  Where  a  testator  described  one  of  his  legatees  as  "  Vincent,  son  of  my  uncle 
Peter,"  and  it  was  shown  that  said  Peter  had  two  sons  only,  neither  of  whom  was 
named  ^*  Vincent,"  and  with  whom  the  testator  was  not  intimate,  but  that  another 
uncle  had  a  son  George  Vincent,  intimate  with  the  testator,  and  by  whom  he  was 
called  ^^  Vincent "  only,  the  court  held  that  said  George  Vincent  was  entitled  to  the 
legacy.    Bemasconi  v.  Atkinson^  xxiii.  207 ;  affirming  8.  0.  xvii.  108. 

3.  Specific  bequest.  A  testatrix,  the  owner  of  four  Spanish  certificates  of  inscrip- 
tion, of  the  ncMninal  value  of  1,000/.  each,  redeemable  for  550/.,  bequeathed  to  trustees 
the  sum  of  2,000/.  Spanish  bonds  or  coupons,  belonging  to  her,  in  trust  for  A  B. 
The  testatrix  had  no  Spanish  bonds  or  coupons.  She,  during  her  life,  was  accustomed 
to  describe  her  certificates  as  **  of  500/.  each,"  and  the  fi>ur  as  "  securities  for  2,000/." 
Ileld^  first,  that.the  legatee  was  entitled  to  two  only  of  the  certificates  of  1,000/.  eachy 
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the  same  being  gofficiently  described  as  bonds  or  conpons ;  and,  secondly,  tiist  evi- 
dence of  the  expressions  used  hy  the  testatrix  was  not  admissible  to  ezpUdn  tfce 
bequest    Horwood  v.  Griffith^  xxiiL  411. 

4.  Extrinsic  evidence,  A  bequest  of  5002.  to  the  Westminster  Asylum  for  pr^^iant 
women.  Held^  upon  extrinsic  evidence,  and  context  of  the  will,  without  any  inquiiy, 
a  gift  to  "  The  General  Lying-in  Hospital"  The  General  Lyin^in  Hospital  v.  Knight^ 
xi.  191. 

5.  Misdescription  of  sex.  Three  sons  and  a  daughter,  the  only  children  of  A  B 
who  were  living  at  the  date  of  the  will,  and  at  the  death  of  the  testator,  held  entided 
to  legacies  bequeathed  to  the  four  sons  of  A  B.    Lane  r.  Green,  y.  225. 

6.  A  bequest  to  one,  described  as  the  testator^s  niece,  and  daughter  of  his  late 
ristcr,  will  go  to  his  nephew,  who  is  the  only  child  which  his  only  and  deceased  sister 
ever  had.    In  re  Rickit*s  Trust,  xxi.  66. 

7.  Extraneous  evidence.  Uncertainty  in  a  will  caused  by  the  omission  of  a  chrisdaa 
name,  may  be  removed  by  evidence.    PhUlips  v.  Barker,  xxiii.  599. 

8.  The  meaning  of  the  testator,  in  case  of  doubtful  description,  must  be  gathered 
from  the  words  of  the  will,  and  not  from  extraneous  evidence ;  the  case  where  the 
words  are  equally  incorrect  as  applied  to  two  different  persons  may  be  an  exception 
to  this  rule.    Douglas  v.  Fellows,  xxiii.  2S8. 

9.  The  will  of  a  testator  contained  the  clauses  following :  **  Let  my  debts  be  paid. 
Let  all  my  goods  and  chattels  be  sold,  and  the  fund  accumulated,  except  so  far  as  is 
needed  for  the  comfortable  settlement  of  the  family,  except  200/.  a  year  to  be  laid  by 
as  a  marriage  portion  for  my  daughter  A.  A.  C.  My  son  £.  C.  C.  is  heir  to  the  whole 
real  estate."  Held,  that  the  above  directions  were  void  for  uncertainty,  and  that  the 
testator  was  to  be  taken  to  have  died  intestate,  both  as  to  his  real  and  personal  estate. 
Jackson  v.  Craig,  iii.  1 73. 

10.  The  court  will  not  adopt  an  intestacy  for  uncertainty,  except  in  the  very  last 
resort    Bemasconi  v.  Atkinson,  xvii.  108 ;  Boys  v.  Bradley,  xvii.  132. 

11.  Uncertainty  as  affecting  gift.  The  court  will  not  hold  a  testamentary  disposition 
to  be  void  for  uncertainty,  if  there  is  a  reasonable  degree  of  certainty  as  to  the  tes- 
tator's intention.  Therefore,  where  a  testatrix  bequeathed  a  legacy  to  the  wife  of  a 
person  by  the  name  of  one  of  their  daughters,  an  infant  of  tender  years,  it  was  hdd, 
on  claim  by  the  husband  and  wife,  that  they,  and  not  the  daughter,  were  entitled  to 
the  legacy,  and  that  the  gift  was  not  void  for  uncertainty.    Adams  v.  Jones,  iz.  269. 

12.  Devise  of  estate  in  B—'Ttoo  estates  in  B,  one  in  trust  A  devised  his  estate  in  B 
to  C.  It  appeared  that  he  had  two  estates  in  B,  one  of  which  both  A  and  his  father 
had  treated  as  if  held  in  trust  for  fifly  years  or  more  for  the  benefit  of  a  Catholic 
priest  Held,  that  C  took  a  beneficiary  estate,  and  that  A  must  be  tIdLen  to  hate 
devised  to  him  therefore  that  estate  which  he  held  for  his  own  benefit,  and  not  that 
which  he  held  in  trust    BlundeU  v.  Gladstone,  xii.  52. 

in.  Interlineations,  Emsures,  and  Cross  lines. 

1.  Presumed  to  have  been  made  ajter  execution.  Where  in  a  will  there  were 
erasures  and  interlineations  in  the  handwriting  of  the  testator,  it  was  held,  that  in  the 
absence  of  evidence,  they  must  be  taken  to  have  been  made  after  the  execution,  and 
to  be  void,  as  relating  to  the  real  estate.    Simmons  y.  Rudall,  ii.  97. 

2.  Change  of  name  by  direction  oftestcUrix.  The  deceased  duly  executed  her  inSLf 
using  the  name  *'  Higgins  "  in  the  body  of  the  will  and  in  the  signature.  Subse- 
quently the  writer  of  the  will,  by  her  directions,  erased  the  name  *^  Higgins,"  and 
substituted  that  of  ^^  Redding,"  and  the  deceased  re-signed  the  will,  using  the  name 
^  Redding,"  but  there  was  no  reexecution.  Held,  that,  in  the  absence  of  intention  to 
revoke,  the  will  was  entitled  to  probate  as  originally  executed.    In  re  Bedding^  L  624. 

3.  Onus  probandL    Where  an  alteration  or  interlineation  appean  upon  the  hiob  of 
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a  will,  the  presnmption  is  that  it  was  made  after  the  execution  of  the  wiU,  and  it  lies 
npon  the  partj  setting  ap  the  will  to  gire  some  evidence  to  rebut  that  presomption. 
Doe  d,  Shcdlcross  v.  Palmer^  vi.  155. 

4.  Different  pen  and  ink.  By  the  Statute  of  Wills,  1  Vict.  c.  26,  s.  1,  obliterations, 
interlineations,  or  other .  alterations  in  a  will,  after  execution,  are  Toid,  if  not  affirmed 
in  the  margin,  or  otherwise,  by  the  signature  of  the  testator,  and  the  attestation 
of  witnesses,  but  the  mere  circumstance  that  the  amount,  or  the  name  of  the  legatee 
IS  inserted  in  different  ink  or  in  a  difi*erent  hand,  does  not  constitute  an  alteration,  &c.f 
within  the  statute.  But  if  there  has  been  an  erasure  on  the  &ce  of  the  will,  and  that 
erasure  has  been  superinduced  by  other  writing,  the  onus  probandi  lies  upon  the  party 
alleging  the  alteration  to  have  been  done  prior  to  execution.   GreviUe  r.  7yee,  xxlv.  53. 

5.  In  the  absence  of  proof,  that  certain  words  in  a  will,  written  with  a  different  pen 
and  in  a  different  ink,  and  in  a  different  handwriting,  partly  upon  an  erasure,  were 
inserted  prior  to  execution,  so  much  of  such  will,  consisting  of  the  inserted  words, 
which  constituted  a  rerendonary  disposition,  pronounced  against    lb. 

6.  Probate  in  blank.  Where  a  testator  bequeathed  a  moiety  of  certain  personal  prop- 
erty to  his  son,  and  the  other  moiety  to  other  persons,  naming  the  son  as  residuary 
legatee,  and  drew  his  pen  across  the  words  containing  the  description  of  the  property 
thus  bequeathed,  and  the  will  was  proved  with  a  blank  as  to  the  description,  the  court 
held  that  it  could  consider  nothing  but  the  probate,  and,  as  the  property  was  unde- 
termined, it  must  all  go  to  the  residuary  legatee.     Taphr  v.  Richardson^  xxiii.  178. 

7.  Name  of  testator  and  witnesses  in  margin  opposite  interlineation.  In  1847,  A 
regularly  executed  his  wiU ;  two  years  afterwards  he  made  an  interlineation  in  the 
will,  in  the  margin  of  which,  and  opposite  the  interlineation,  he  and  the  subscribing 
witnesses  to  the  will  placed  their  initials.  Held^  that  the  interlineation  was  to  form 
part  of  the  probate.    In  re  Hinds,  xxiv.  608.    See  also  In  re  Wingrove,  i.  625. 

8.  Cross  lines  over  certain  bequests.  Where  cross  lines  are  drawn  over  certain 
bequests  in  a  will,  the  will  must  be  taken  to  have  been  executed  after  the  cross  lines 
were  drawn,  and  the  only  question  is,  what  is  the  meaning  of  testator ;  and,  in 
general,  such  crossed  bequests  must  be  considered  no  part  of  the  will.  Gann  v. 
Gregory,  xxvii.  459. 

9.  Cancellation — Ink  lines  drawn  across  will — PresunqHion  in  equity,  Whep  the 
ecclesiastical  court  grants  probate  of  a  will  of  personalty,  dated  nnce  the  passing  of 
the  1  Vict  c.  26,  with  lines  drawn  across  it  in  ink,  the  court  of  chancery  will  presume 
that  the  cancellation  was  made  after  execution,  and  will  treat  it  as  of  no  effect. 
Gann  r.  Gr^ory,  xix.  83. 

lY.  Setnoteness. 

1.  Gifts  to  great-grandchildren,  A  testator  gaye  his  real  estate  to  trustees  on  trust 
to  I4>ply  the  rents  to  the  use  of  his  daughter  and  her  children  and  their  issue  until 
the  death  of  the  longest  liver  of  the  said  children.  On  that  event,  he  gave  an  estate 
to  his  oldest  living  great-grandson,  the  residue  to  be  sold,  and  the  proceeds  given 
to  his  grandchildren,  the  children  of  his  daughter.  Held,  that  all  the  above  gifts  for 
the  great-grandchildren  of  the  testator  were  Toid  for  remoteness,  and  that  by  his 
grandchildren  and  children  of  his  daughter,  in  the  gift  of  the  proceeds  of  the  residue 
of  his  estate,  he  meant  great-grandchildren.    Gooch  y.  Gooch,  viii.  138. 

2.  Gift  to  son  who  may  be  called  by  a  particular  name.  In  case  of  a  gift  to  A  in 
trust  for  any  son  which  he  may  hare  called  B,  when  he  shall  have  attained  the  age  of 
twenty-two,  and  if  no  8(»  so  called  diall  attain  such  age,  then  the  gift  to  A  for  his 
own  use,  the  gift  to  B  being  void  fi)r  remoteness,  A  is  not  entitled  thereto  for  his 
use.    Joy  V.  .^spmtMiff,  xxiii.  453. 

3.  A  bequest  of  certain  sums  to  be  laTested  in  tiie  testator^s  name  forever,  the 
interest  to  be  received  by  the  testatoi^s  three  soiis,  A,  B,  and  C,  snecessively  for  life. 
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and  after  tbe  death  of  the  sunrivor  of  them,  to  the  first  and  other  sons  of  A  snc- 
cesslvely  for  life ;  then  in  the  same  manner  to  the  sons  of  B,  and  then  the  sons  of  C. 
Heldy  that  after  the  life  estates  to  the  testator's  three  sons,  the  rest  of  the  gifts  were 
void  for  remoteness.    Raphael  v.  Boehm^  xv.  531. 

4.  Bequest  to  trustees  upon  trust  to  pay  the  interest  to  A,  B,  and  C  for  their  lires, 
and  on  the  death  of  each  of  them  one  half  of  the  fund  or  share  to  the  children  of 
each  eo  dying,  at  the  age  of  twenty-one,  and  the  oUier  half  to  such  children  for 
life  only,  and  afterwards  to  their  children  at  twenty-one.  Held,  that  the  gift  to  the 
children  of  the  children  of  A,  B,  and  C  was  void  for  remoteness,  and  that  A,  B,  and 
C  did  not  take  an  absolute  interest     Whitehead  v.  Rennett,  zxL  469. 

5.  Gift  to  trustees  for  E.  W.  for  life,  and  after  his  decease  to  assign.  Sec,  to  all 
his  children  who  should  be  living  at  his  decease,  and  who  should  be  or  live  to 
attain  twenty-five,  and  to  apply  the  income  in  the  mean  time  for  their  maintenance. 
£.  W.  died  in  1837,  leaving  eleven  children;  the  testator  died  in  1845.  Four  only 
of  the  children  of  E.  W.  survived ;  the  youngest  attained  twenty-five  in  1848.  Held^ 
that  the  gift  was  not  void  for  remoteness.    Southern  v.  WoUaston,  xix.  452. 

6.  Gift  over  in  event  of  testator's  death  without  leaving  issue.  By  indenture  of  marriage 
settlement,  lands  were  settled  to  J.  J.  R.  for  life ;  remainder  to  trustees  for  securing  a 
jointure  and  certain  portions ;  remainder,  in  default  of  issue  male  of  J.  J.  R.  in  thst 
marriage,  to  J.  J.  R.  in  fee.  By  will,  dated  1816,  J.  J.  R.  devised  all  the  said  heredit- 
aments, ^*  in  the  event  of  his  death  without  leaving  issue  by  his  said  wife,"  to  his  wife 
for  life ;  remainder  to  P.  R.  for  life ;  remainder  to  trustees,  to  sell,  and  pay  to  E.,  (the 
petitioner,)  4,000/.,  at  twenty-one,  or  marriage,  '*and  to  be  a  vested  interest  then, 
though  payment  might  not  be  possible  till  after  the  deaths  of  his  wife  and  P.  R. ;  and 
to  pay  and  divide  the  residue  among  such  of  the  other  children  of  P.  R.  as  should  be 
living  at  his  decease,  or  then  dead,  leaving  issue,  the  issue  of  any  such  dead  child  to 
take  the  parent's  share.  Held,  that  the  gift  over,  in  the  event  of  the  testator^s  death 
without  leaving  issue,  was  not  void  for  remoteness.    Rye*s  Settlement,  in  re,  xvii.  43. 

7.  Failure  of  issue.  Where  the  ulterior  limitations  in  a  testator's  will  depend  on  his 
death  without  leaving  issue,  and  among  those  ulterior  limitations  there  are  provisions 
which  cannot  refer  to  a  general  failure  of  issue,  then  the  failure  will  be  taken  to  be 
atfailnre  of  issue  living  at  the  death  of  the  testator,  and  not  a  general  failure  of  issoe. 
lb, 

8.  Child  of  nephew  entitled,  A  bequest  **  to  each  child  that  may  be  bom  to  eidier 
of  the  children  of  either  of  my  brothers"  to  be  paid  to  each  at  twenty-one,  is  not  a 
gift  to  a  class,  but  to  each  individual  who  may  answer  that  description.  Under  soch  a 
bequest  a  child  of  a  nephew,  the  child  being  bom  six  months  after  the  testator's  death, 
was  held  entitled.     Storrs  v.  Benbow,  xxi.  400. 

9.  Trusts  for  maintenance  and  sale,  A  testator  devised  lands  upon  trust  to  pay  the 
rents  and  profits  to  a  tenant  for  life,  and,  after  her  decease  and  until  her  youngest  child 
should  attain  twenty-five,  to  pay  the  rents  and  profits  for  the  maintenance  of  her  chil- 
dren, and,  on  the  youngest  child  attaining  twenty-five,  to  sell  and  divide  the  proceeds 
among  all  the  children  of  the  tenant  for  life  then  living,  and  the  issue  of  such  as  should 
be  dead.  Held,  that  the  trust  for  maintenance  was  separable  from  the  rest,  and  was 
not  bad  for  remoteness,  whether  the  trust  for  sale  was  so  or  not  Gooding  t.  Read, 
xxxi.  109. 

10.  Contingencif — No  lawful  issue.  Devise  to  E.  the  daughter  of  my  said  sister  A 
fi>r  life,  and  from  and  after  her  decease  to  her  eldest  son  then  living  (if  any)  ;  **and 
in  case  of  no  lawful  issue  of  any  son,"  to  the  eldest  son  of  my  nephew  J.  W.,  then 
living,  or  unto  the  next  eldest  son  of  my  nephew,  R.,  by  lawful  issue.  *<  And  I  do 
intend  and  purpose  that  the  said  messuages  shall  not  be  sold  or  divided,  but  always 
kept  entire,  and  descend  in  perpetuity  forever  to  the  eldest  heir  at  law  of  J.  and  A" 
E.  died  a  spinster.  The  plaintifif  was  the  eldest  son  of  J.  W.,  and  alive  at  the  makiiig 
of  the  will ;  and,  J.  W.  being  the  eldest  son  oi  J.  and  A.,  and  J.  W.  being  dead,  the 
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plaintifT  was  also  tbe  eldest  beir  at  law  of  J.  and  A.  Held,  that  by  the  will,  on  thd 
death  of  £.,  a  spinster,  the  estate  passed  to  the  plaintiff;  and  that  the  devise  was  not 
void  for  remoteness.    Saxton  ▼.  Clapham^  xxviii.  143. 

11.  (rrandchildren  and  (heir  isiue.  Where  a  testator  directed  that  on  the  death  of 
each  of  his  grandchildren,  not  ncccssarilj  in  being  at  his  death,  the  issue  of  such 
grandchild  should  take  their  parent's  share  and  also  declared  other  trusts  to  take 
effect  af\er  the  termination  of  die  lives  of  the  said  grandchildren,  it  was  held  that  these 
trusts  were  all  void  for  remoteness.     Gooch  v.  Gooch,  xxi.  534. 

12.  Formedon-^Eitate  tail — Condition  precedent.  A,  by  his  will  devised  certluil 
property  to  his  executors,  to  sell  and  pay  debts ;  if  this  proved  insufficient  therefor, 
be  devised  to  them  all  his  other  hinds  to  sell  and  pay  debts,  and  divide  the  residue 
among  his  children ;  but  if  the  first  devised  property  proved  sufficient,  &c.,  he  gave  and 
devised  to  his  son  B  his  dwelling-house  for  his  natural  life,  and  afler  his  death  to  the 
issue  of  his  body  lawfully  begotten,  if  more  than  one,  equally  among  them.  A  died  in 
1797.  fi  took  possession  of  the  house,  and  in  1798  enfeoffed  R.  in  fee  thereof,  and 
died.  Writ  of  formedon  was  sued  out  within  twenty  years  thereafter.  Held,  that  the 
action  was  not  barred  by  the  statute  S  &  4  Will.  4,  c.  27,  as  the  time  of  limitation  ran 
only  from  the  death  of  B,  and  not  from  1 798,  when  B  ceased  to  receive  the  profits,  as 
B's  right  to  enter  and  receive  them  had  not  been  barred  by  a  neglect  to  enter,  but 
because  he  could  not  enter  against  his  own  feoffment ;  that  the  limitation  in  the  will 
to  B  for  life,  and  the  issue  of  his  body,  gave  B  an  estate  tail ;  that  that  limitation  was 
not  too  remote  to  be  valid,  though  it  depended  upon  the  contingency  whether  the  first 
devised  property  was  sufficient,  and  ascertained  by  a  ^e  to  be  sufficient  to  pay  the 
testator's  debts,  as  it  was  to  be  presumed  that  such  sale  would  be  made,  and  sufficiency 
or  insufficiency  ascertained  within  a  year  after  the  testator's  death.  But,  as  the  devise 
to  B  was  dependent  on  the  condition  precedent  of  the  sufficiency  of  the  first  devised 
property  to  pay  the  debts,  the  evidence  did  not  support  an  allegation  in  the  count  of 
an  absolute  devise  to  B  and  the  heirs  of  Jiis  body.    Rindngton  v.  Cannon,  xx.  249. 

13.  Estate  tail,  A  testator  gave  freehold  and  leasehold  estates  to  trustees  upon  trust 
for  A,  for  Hfe,  and  directed  them,  after  the  death  of  A,  to  pay  the  rents,  or  so  much 
thereof  as  should  be  necessary,  for  the  maintenance  of  A's  son  Robert,  and  all  other 
sons  of  A,  until  he  or  they  should  attain  twenty-five ;  and,  on  his  or  their  attaining 
twenty-five,  npon  trust  for  him  and  them  for  their  lives,  as  tenants  in  common,  and, 
after  their  decease,  in  trust  for  the  eldest  son  of  Robert  and  the  eldest  of  all  the  sons 
of  A,  and  the  heirs  of  his  and  their  bodies ;  and  for  want  and  in  default  of  such  issue, 
over ;  it  was  held,  that  the  devise  and  bequest  of  the  freehold  and  leasehold  estates  took 
effect  in  favor  of  Robert  and  such  other  sons,  and  was  not  void  for  remoteness ;  and 
that  there  was  an  estate  tail  given  to  the  eldest  son  of  Robert  and  the  eldest  of  the 
sons  of  A.    James  v.  Wyn/ord,  xvii.  444. 

14.  Cy-prls — Gift  over  valid  as  an  independent  dause^—Effeet  of  recovery  suffered. 
Bequest  of  an  estate  in  trust  for  P.  M.  for  life,  and  then  for  his  first  mm  for  life ;  then 
for  the  first  son  of  such  first  son  in  tail  male ;  in  defoult  of  such  issue,  in  trust  for  all 
and  every  of  the  sons  of  P.  M.  in  like  manner.  In  default  of  issue  of  the  body  of  P. 
M.,  then  in  trust  for  T.  11  for  lifo ;  then  to  his  eldest  son  T.  6.  M.,  for  life,  &c.  Pro- 
vided that  if  P.  M.  or  T.  M.,  or  their  issue,  should  become  entitled  to  certain  estates, 
called  Jodrell  Estates,  then  the  devised  estates  shoukl  go  to  the  next  person  entitled 
under  the  will,  &c.  Held,  that  the  limitations  to  the  issue  of  P.  M.  subsequent  to  the 
life-estate  of  his  eldest  son  were  void  for  remoteness ;  and  that  the  doctrine  of  cy^^ 
could  not  be  applied,  as  it  would  let  in  classes  of  persons  not  intended  to  be  provided 
for,  and  postpone  classes  intended  to  be  provided  for ;  and  consequenUy  that  P.  M. 
took  only  an  estate  for  life.  Held,  also,  that  the  gift  over  to  T.  M.  and  his  issue  in 
default  of  tssne  of  th%body  of  P.  M.,  &c.,  was  valid  as  an  independent  chiuse,such  pSi 
over  according  with  Hitt  previous  valid  limitations.  HM,  also,  that  il%ecovcry  suffered 
by  T.  6.  M.,  of  the  JodreQ  Sitates,  to  the  me  of  himself  in  f^  did  not  prevent  the  ahift- 
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ing  clause  as  to  tbe  deyised  estate  taking  effect ;  and  that,  consequentlj,  the  latter 
estate  passed  over  to  his  son,  the  plaintiff.    Monypenny  v.  Dering,  xv.  551. 

15.  "  Or  '*  taken  to  mean  "  and*'  In  case  of  gift  to  A  for  life,  and  at  the  end  of  tlmiy 
years,  the  property  to  be  sold  and  given  to  her,  her  children,  "  or  their  heirs,"  the  gift 
at  the  end  of  thirty  years  is  not  liable  to  objection  on  the  ground  of  remoteness,  and 
the  word  "  or  "  before  "  their  heirs  "  must  be  taken  to  mean  "  and."  Lachlan  v.  jRey- 
fuddSj  XV.  234. 

16.  Bequest  to  children  giving  present  vested  interest — Executory  bequest  void  fir 
remoteness.  A  bequest  in  trust  for  the  benefit  of  A  for  life  and  then  for  the  benefit  of 
A's  child,  or  children,  and  to  be  in  them  a  vested  interest  on  their  attaining  the  age  of 
thirty  years;  and,  in  case  of  the  death  of  any  without  attaining  such  age,  then  his  or 
her  share  to  go  to  the  survivors.  Held^  that  the  word  "  vested  **  meant  indefeasible,  so 
that  the  share  of  each  child  who  attained  thirty  was  no  longer  to  be  defeasible  by  the 
executory  bequest.  Held^  also,  that  the  original  bequest  to  the  children  gave  them  a 
present  vested  interest ;  and  that  the  executory  bequest,  on  the  death  of  any  under 
thirty  without  issue,  was  void  for  remoteness.     Taylor  v.  Frohisherj  x.  116. 

V.  Of  Powers  and  Appoiniments^  S^c. 

1.  A  testator  directed  liis  trustees  to  hold  20,000/.  bank  annuities,  and  pay  the  divi- 
dends to  his  son  for  life,  with  restrictions  on  alienation ;  provided,  that  if  his  son  should 
marry  with  the  consent  of  his  trustees,  a  settlement  might  be  made  of  the  fund,  subject 
to  the  life-estate,  for  the  benefit  of  the  wife  and  issue,  and  subject  to  the  trusts  of  such 
settlement ;  or  "  in  case  none  'shall  be  declared,"  he  directed  that  the  fund  should  go 
to  such  persons  as  his  son  should  by  will  appoint ;  provided  that  in  case  his  son  died 
unmarried,  or,  having  been  married,  without  leaving  issue,  and  without  having  ezer- 
cised  the  power  of  appointment,  the  trustees  were  to  hold  one  moiety  of  the  fiind  upon 
the  trusts  mentioned.  The  son  died  without  having  been  married,  having  by  his  will 
appointed  10,000/.,  part  of  the  fund,  to  his  two  brothers.  Held,  reversing  the  decision 
of  the  court  below,  that  the  son,  in  the  events  which  had  happened,  had  a  valid  power 
of  appointment  over  the  fund.     Sheffield  v.  Coventry,  xvii.  470. 

2.  Appointment  to  children — Children  of  deceased  child  excluded.  Where  a  testator 
gives  his  wife  the  power  of  appointing  certain  property,  limited  only  by  the  proviso 
that  B's  share  shall  not  be  smaUer  than  that  of  any  other  of  the  children,  and,  in 
default  of  appointment,  then  all  the  children  living  at  the  wife's  death,  including  B, 
if  living,  shall  share  alike ;  and,  moreover,  if  any  child  shall  die  before  the  wife,  leav- 
ing children,  then  such  child,  or  children,  shall  have  the  share  of  the  parent ;  an4  tiie 
wife  appoints  the  estate  to  all  the  children  living  at  her  death,  including  B,  the  appomt- 
ment  is  good ;  and  if  B  has  died  in  the  wife's  lifetime,  leaving  children,  such  children 
are  excluded.    Neatherway  v.  Fry,  xxiii.  252. 

3.  AppointmefU  in  favor  of  children — Void  condition  annexed,  A  testator,  having 
power  to  appoint  by  will  a  sum  of  3,000/.,  made  his  will,  giving  his  general  estate  to 
his  children  for  life,  with  remainder  to  their  issue ;  and  after  referring  to  the  above 
power,  he  appointed  the  fund  amongst  his  children,  and  requested  them  not  to  spend 
their  shares  Uiereof,  but  to  leave  the  same  for  the  benefit  of  their  children.  Held,  that 
these  words  did  not  constitute  a  trust  for  the  grandchildren,  so  as  to  put  the  chil- 
dren to  their  election,  but  that  they  amounted  to  a  condition  annexed  to  the  appoint- 
ment in  favor  of  children,  and  that  such  condition  was  void,  as  inconsistent  with  the 
power.    Blacket  v.  Lamb,  x.  5. 

4.  Words  of  limitation  necessary  to  create  a  fee  in  a  deed  of  tru^.  Power  in  a 
deed  to  a  married  woman,  to  appoint  "  in  and  by  her  last  will  or  instrument  testa- 
mentary or  in  nature  of  a  will  during  her  intended  coverture."  The  estates  by  the 
same  deed  were^  default  of  appointment,  limited  to  the  children  of  the  wife  as 
tenants  in  common,  without  words  of  limitation.    Held,  that  an  appointment  by  will 
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afler  the  decease  of  the  husband  was  void,  the  words  "  durmg  coverture"  applpng 
to  the  whole  clause,  and  that  the  children  took  only  life  estates.  HoUiday  v.  Overton^ 
X.  175. 

5.  Appointment  to  children — Dtath  of  one  child,  A  testatrix,  having  a  general 
power  of  appointment,  upon  her  death,  over  a  sum  of  2,000/.,  after  referring  to  the 
power,  directed  and  appointed  that  the  said  sum  should,  after  her  death,  be  paid  to 
her  four  daughters  and  her  two  sons,  A  and  B ;  and  the  testatrix  appointed  her  son 
B  her  executor,  and  constituted  him  her  residuary  legatee.  Before  the  death  of  the 
testatrix,  her  son  A  died,  whereby  his  sixth  share  lapsed.  Held,  that  such  sixth  share 
passed  by  the  residuary  clause  in  the  will  to  B,  under  the  provisions  of  the  Wills  Act 
In  re  Spooner^s  Trust,  ix.  101. 

6.  Liability  of  estate  for  debts,  A  testator  was  seized  of  real  estate  in  fee  simple,  and 
was  possessed  of  personal  estate,  and  had  also  a  general  power  of  appointment  over 
other  real  estate ;  he  executed  his  will,  by  which  he  devised  his  fee  simple  estate  and 
bequeathed  his  personalty,  and  also  executed  his  power  of  appointment  over  the  other 
estate ;  the  personal  estate  was  insufficient  for  the  payment  of  the  testator's  debts. 
Held,  that  the  devised  real  estate  was  primarily  liable  to  the  payment  of  the  debts, 
and  if  insufficient,  then  that  the  appointed  real  estate  was  liable,  whether  the  debts 
were  by  specialty  or  by  simple  contract.    Fleming  v.  Buchanan,  xix.  561. 

7.  Power  to  exclude  children,  A  made  his  will,  and  gave  personalty  to  B,  a  married 
woman  for  life,  and  after  her  death  as  she  should  appoint,  and  in  default  of  appoint- 
ment, to  her  husband ;  and  if  she  should  survive  him  and  make  no  appointment,  then 
to  her  children.  B  had  three  children,  and  by  her  will  she  appointed,  after  her  hus- 
band's death,  2,000/.,  between  two  of  her  children,  and  1,500/.,  to  the  other,  and  she 
appointed  the  residue  to  her  three  children  by  name,  in  such  manner  as  her  husband 
should  appoint  by  will.  He  by  his  will  appointed  500/.  to  one  of  the  children ;  (  )/. 
to  another,  and  the  residue  to  the  third.  Held,  that  the  husband  had  no  power  to  ex- 
clude either  of  the  children ;  that  his  appointment  was  therefore  bad ;  and  that  the 
appointment  of  the  wife  took  effect  in  favor  of  the  three  children.  White  v.  Wilson, 
xix.  188. 

8.  Power  of  trustees  to  advance.  A  testatrix  gave  1,000/.  to  trustees  to  pay  the  in- 
terest to  the  petitioner  for  life,  and  afterwards  the  capital  to  be  divided  between  his 
children.  There  was  also  a  power  to  the  trustees,  if  they  should  think  fit,  to  advance 
all  or  any  pordon  of  the  1,000/.  for  the  **  preferment,  advancement,  or  establishment 
in  the  world''  of  the  petitioner.  A  portion  of  the  1,000/.  had  been  advanced  under 
this  power.  The  petitioner  had  had  twelve  children,  five  of  whom  were  alive;  and, 
being  in  embarrassed  circumstances,  now  asked,  with  the  consent  of  the  children  and 
of  the  trustees,  that  the  remaining  portion  of  the  money  might  be  paid  over  to  him 
under  the  power  in  the  will.  Held,  that  this  was  not  such  a  case  as  was  contemplated 
by  the  power.    Luard  v.  Pease,  xxi.  518. 

9.  Limitations  of  rent  charge  in  favor  of  daughter's  husband,  and  sons — Power  of 
appointtnent — Avowry.  Replevin  for  an  alleged  wrongful  distress.  The  defendant 
avowed,  justifying  the  distress  in  respect  of  his  title  to  half  a  year's  rent  charge.  The 
avowry  set  out  a  will  by  which  the  testator,  amongst  other  limitations,  devised  his 
estates  in  G.  to  W.  B.  for  life,  with  a  power  of  appointment,  and  in  default  of  appoint- 
ment in  strict  settlement,  remainder  to  T.  R.  B.  and  Diana  his  wife,  one  of  the  tes- 
tator's natural  daughters,  in  the  like  strict  settlement ;  remainder  in  the  same  manner 
to  W.  L.  and  Sophia  his  wife,  another  of  the  testator's  natural  daughters ;  remainder 
**  to  the  use  and  behoof  of  Louisa  Wentworth  (the  other  of  his  natural  daughters)  or 
such  person  as  she  should  first  intermarry  with,  if  any,  before  she  attains  the  age  of 
twenty-one  years,  by  and  with  the  consent  and  approbation  of  trustees  or  the  survivor 
of  them  and  his  heirs,  and  which  person  should  also  pre^*iou8ly  make  a  competent 
settlement  upon  her,  to  the  like  approbation  of  the  said  trustees,  for  and  during  their 
joint  natural  lives  or  the  life  of  tiie  survivor  of  them,  without  impeachment  of  waste, 
and  from  and  after  the  determination  of  that  estate,  then  to  the  use  of  the  trustees  and 
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the  survivor  of  them  and  his  heirs,  for  and  daring  the  life  of  his  said  daogfater  "Loom, 
or  such  person  as  she  should  so  first  marry  (if  any)  and  the  life  of  the  longer  liver  of 
them,  upon  trust,  to  support  contingent  estates,  and  after  the  decease  of  the  longer 
liver  of  them,  his  said  daughter  Louisa,  and  of  such  person  as  she  should  ao  first  many 
(if  any)  then  to  the  use  and  behoof  of  all  and  every  or  any  the  son  and  sons  of  tiie 
body  of  his  said  daughter  Louisa  by  such  first  or  any  after-taken  husband,  with  the 
like  power  of  appointment,  and  for  all  such  and  the  like  estates  and  interests  and  with 
the  like  remaindera  and  limitations  as  aforesaid  in  relation  as  aforesaid,  wi^  remain- 
der over  in  default  of  such  issue."  The  testator  then  devised  unto  *'  J.  Cock^ntt  and 
his  heirs  one  other  annuity  or  clear  yearly  rent  charge  of  8,000/^  upon  trust  never- 
theless to  and  for  the  only  proper  use  and  behoof  of  my  aid  daughter  Louisa 
Wentworth  and  her  assigns  until  she,  his  said  daughter,  should  marry  (under  and 
with  the  restriction  above  mentioned)  or  for  and  during  the  term  of  her  natural  life, 
and  when  and  so  soon  as  she  his  said  daughter  should  marry  as  aforesaid,  then  upon 
such  trusts,  and  in  like  manner  and  with  the  like  powers  and  for  such  and  the  like 
estates  and  interests,  and  with  the  like  remainders  and  limitations,  and  subject  to  the 
same  contingencies  and  annihilations  as  is  and  are  thereinbefore  particularly  men- 
tioned, expressed,  limited,  directed  and  declared  of  and  concerning  and  in  relation  to 
the  aforesaid  rent  chai^  thereinbefore  given  unto  or  fbr  the  benefit  of  his  nid 
daughter  Sophia."  The  avowry  further  stated  that  said  Louisa  first  married  one  W. 
S.  who  died  leaving  a  son ;  and  that  the  said  Louisa  afterwards  married  one  J.  Cliflbrd. 
Plea,  setting  out  the  first  indenture,  and  alleging  in  bar  that  at  the  time  of  the  mai^ 
riage  of  Louisa  with  the  said  W.  S.  she  was  under  twenty-one,  and  that  she  so  married 
without  the  consent  or  approbation  of  the  trustees  or  either  of  them,  nor  was  any 
settlement  made  by  the  said  W.  S.  on  her  previous  to  such  marriage.  Held^  upon 
demurrer,  that  the  above  words,  "  when  and  so  soon  as  she  his  said  daughter  shoaU 
marry  as  aforesaid,"  were  to  be  taken  as  referring  merely  to  the  fact  of  marriage 
before  mentioned,  and  that  although  the  limitations  of  the  rent  charge  in  favor  of 
Louisa's  first  husband  could  not  have  taken  effect,  yet  those  in  fav(Mr  of  her  sons  by 
him  or  her  after-taken  husband  would ;  that  a  power  of  appointment  became  vested 
in  Mrs.  Clifford,  and  therefore  that  the  first  avowry  was  valid,  and  the  plea  in  bar  no 
answer  to  it.    Beaumont  v.  Squire,  ix.  380. 

VL     Congtruciion, 

1.  Absolute  bequest — Precatory  loords.  A  testator  gave  his  shares  in  certain  free- 
hold and  leasehold  property,  to  his  wife,  for  her  sole  use  and  benefit,  adding,  ^  And  I 
beg  and  request  that  at  her  death  she  will  give  and  bequeathe  the  same,  in  sadi 
shares  as  she  shall  think  proper,  unto  such  members  of  her  own  fhmily  as  she  shaD 
think  most  deserving  of  the  same."  The  testator  also  gave  to  his  wife  his  personal 
property,  for  her  sole  and  separate  use  and  benefit,  requesting  that  she  would  give 
what  should  be  remaining,  unto  such  members  of  her  own  and  his  fkmily  as  she  should 
think  most  deserving  and  entitled  to  the  same.  By  a  codicil,  he  gave  his  residuary 
estate  to  his  wife.  Held,  that  there  was  an  absolute  gift  of  all  the  testator's  pitiperty 
to  his  wife,  without  being  subject  to  any  trust     Green  v.  Marsden,  xxi.  538. 

2.  A  testator,  by  his  will,  bequeathed  all  his  property  of  whatsoever  description  to 
his  wife,  her  executors,  administrators  and  assigns,  to  and  for  her  and  their  own  use 
and  benefit,  upon  the  fullest  trust  and  confidence  reposed  in  her,  that  she  would  dis- 
pose of  the  same  to  and  for  the  joint  benefit  of  herself  and  his  children.  HM,  that 
the  widow  of  the  testator  was  entitled  to  have  the  entire  residuary  property  trans- 
ferred and  paid  to  her  for  her  own  use  and  benefit     Webb  v.  WocUs,  xiii.  68. 

8.  If  a  testator,  by  his  will,  gives  his  wife  all  his  personal  property  abeolutely,  and 
then  writes  an  informal  codicil  containing  precatory  words,  which,  if  cotistmed  as  a 
part  of  the  will,  might  be  so  far  inconsistent  with  the  midn  body  of  the  will  as  to  give 
the  wife  a  life-interest  only,  the  words  of  the  codicil  must  be  taken  to  be  merely  aa 
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expression  of  the   testator's   wL>hes,  without  meaning  to  make   them  obligatory 
WUliams  v.  WUliamSj  v.  47. 

4.  Veiling — Survivors  or  survivor — Share  and  share  alike,  A  testator  gave  a  lease- 
hold house,  which  was  let  for  twenty-eight  years,  to  trustees  to  pay  the  rents  and 
profits  for  the  benefit  of  his  five  children,  whom  he  named,  or  the  survivors  or  sur- 
vivor of  them,  in  equal  shares  and  proportions,  share  and  share  alike.  Held,  that  the 
words  "  survivors  or  survivor "  referred  to  the  death  of  any  of  them  in  his  lifetime ; 
that  the  words  "  share  and  share  alike  "  referred  to  those  children  who  should  survive 
him,  and  created  a  tenancy  in  common,  and  that  the  interests  were  vested  in  the 
children  on  the  death  of  the  testator.    Ashford  v.  Haines^  zi.  152. 

5.  Bequest  to  children  of  B  and  C^if  C  survive  B.  Bequest  of  residue  equally  be- 
tween A  and  B  (the  wife  of  C) ;  and  if  C  surviye  B,  to  him  for  life,  and  i^erwards 
to  their  four  children.  Held^  that  the  children  took  only  in  the  event  of  C  surviving 
B.     Cattley  v.  Vincent,  xv.  140. 

6.  ^^Surviving  brothers  and  sisters.**  Testatrix  gave  all  her  property  to  her  mother 
for  life,  and  at  her  decease  directed  the  residue  of  her  estate  to  be  divided  equally 
between  the  surviving  brothers  and  sisters  of  the  testatrix.  Ileldj  on  demurrer,  that 
such  only  of  the  legatees  as  survived  the  testatrix  were  entitled  to  her  residuary  estate. 
SpurreU  v.  Spurrell,  xxi.  622. 

7.  Rights  of  children  in  legacy  contingent  on  sunnving  their  mother.  Legacies  to  the 
children  of  A,  the  interest  to  be  paid  for  their  maintenance,  and  a  bequest  in  trust  for 
A  for  life,  and  from  and  after  her  decease  to  all  and  every  of  her  children  living  at 
her  decease ;  it  was  held,  that  the  rights  of  the  children  of  A  in  the  legacy  (in  trust  for 
her)  were  contingent  upon  their  surviving  their  mother.    Farrer  v.  Barker,  xv.  229. 

8.  Gift  over— Survivor.  The  testator  gave  the  income  of  a  fund  to  trustees,  in  trust, 
to  pay  the  same  to  A  B  for  life,  and  after  her  decease  to  pay  the  principal  money  to 
her  daughters,  C  and  D,  in  equal  shares ;  with  a  gifl  over  to  the  issue  of  either  of 
them  dying  in  the  lifetime  of  A  B ;  and  should  either  C  or  D  die  in  the  lifetime  of  A 
B,  without  leaving  issue,  then  the  whole  fund  was  to  go  over  to  the  survivor  of  the 
two  daughters ;  but  in  case  both  of  them  should  die  in  the  lifetime  of  A  B  without 
leaving  issue,  then  in  trust  for  W.  W.  absolutely.  The  testator  died  in  1844,  leaving 
A  B  and  her  daughter  D  surviving.  C,  the  other  daughter,  died  in  his  lifetime,  un- 
married. Held,  that,  upon  the  death  of  A  B,  the  surviving  daughter  was  entitled  to 
the  whole  fund.    Domvile's  Trust,  in  re,  xvii.  598. 

.  9.  Legacies  of  stock — Survivorship — Added  legacies.  By  a  will,  property  was  given 
to  trustees,  to  apply  the  rents,  interests,  and  proceeds  for  the  maintenance  of  the 
testator's  son  Edward,  for  his  life,  and  not  to  be  paid  to  any  person  under  an 
assignment  by,  or  execution  against^  the  son ;  and  afler  the  decease  of  the  son, 
for  the  two  daughters  of  the  testator,  absolutely.  By  a  codicil,  it  was  declared 
that,  in  case  of  assignment  by  Edward,  the  trustees  should  stand  possessed  of 
the  property  upon  trust  for  the  daughters  of  the  testator,  in  the  same  manner 
and  form  as  declared  by  his  will  in  the  event  of  the  death  of  Edward.  By 
another  codicil,  the  testator  gave  600/.  stock  to  Edward,  in  addition  to  what  he  had 
lefl  by  his  will,  subject  to  the  same  controlling  powers  and  restrictions  as  were  ap- 
pointed by  the  will ;  and  he  gave  a  like  sum  to  his  son  William,  subject  to  the  like 
control,  **  and  to  the  survivor  of  them,  and  in  the  event  of  both  their  deaths  "  for  the 
benefit  of  the  said  daughters.  Held,  that  the  true  construction  of  the  second  codicil 
was,  that,  in  the  event  of  the  death  of  either  of  the  legatees,  both  the  legacies  of  stock 
should  go  to  the  survivor,  and  not  that  on  the  death  of  either  his  legacy  should  go  to 
the  survivor,  which  would  cut  down  an  absolute  gift  into  a  life-interest  That, 
although  in  one  codicil  the  words,  **  in  the  event  of  the  death  of  Edward,**  meant 
upon  the  death  of  Edward,  it  did  not  follow  that  the  words  in  another  codicil,  "in  the 
event  of  both  their  deaths,"  meant  upon  both  their  deaths ;  for  one  expression  was 
applied  to  a  life-interest  and  the  other  to  a  cat>ital  lum ;  that  the  period  of  survivor- 
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ship  must  be  referred  to  the  period  of  distribution,  namely,  the  death  of  the  testator 
That,  therefore,  Edward,  having  survived  the  testator,  took  the  legacy  of  stock  abso- 
lutely.    Mores*  Trusty  in  re,  xvii,  677. 

10.  The  rule,  that  added  legacies  are  subject  to  the  same  conditions  as  the  legades 
to  which  they  are  added,  is  not  applicable  to  the  case,  inasmuch  as  the  application  of 
the  rule  would  alter  the  terms  of  the  additional  gift.  And  whether  the  rule  af^lies 
to  any  cases  except  where  the  original  legacy  is  absolute  or  defeasible  in  the  party  to 
whom  the  additional  legacy  is  given — qucere.  lb. 

11.  Joint  tenants — Last  survivor  authorized  to  dispose  by  will  of  estates  devUed. 
Devise  of  estates  to  the  testator's  three  daughters  ^*  to  be  jointly  and  equally  enjoyed, 
or  divided  in  the  case  of  the  marriage  of  any  of  them ;  and  they,  or  the  survivor  in 
case  of  death,  are  by  this,  my  will,  fully  authorized  to  dispose  of  the  same  by  will,  or 
assignment,  as  they  shall  think  proper."  The  testator  gave  also  personal  property  to 
be  equally  divided  among  them,  and  expressed  a  wish  that  they  should  live  together. 
None  of  the  daughters  married.  Held,  that  the  last  survivor  alone  had  the  power  of 
disposing  by  will.     Cookson  v.  Bingham,  xxiiL  27. 

12.  Lapsed  legacies.  A  testator  gave  a  sum  of  money  to  be  divided  between  the 
relations  of  his  late  wife,  in  such  shares  as  if  she  had  died  a  spinster,  and  intestate. 
The  wife  had  sixteen  next  of  kin  at  her  death,  five  of  whom  died  in  the  lifetime  of 
the  testator.  Held,  that  those  living  at  the  death  of  the  testator  each  took  a  share, 
and  that  five  shares  went  to  the  readuaiy  legatees.    Ham's  Will,  viii.  99. 

Id.  Device  of  trust  and  mortgage  estates — Disclaimer.  F.  devised  lands  to  W.  and 
S.  and  the  heirs  of  the  survivor,  upon  trusts  for  payment  of  debts  and  to  apply  the 
surplus.  S.,  the  survivor,  died  many  years  afterwards,  having  never  proved  P  's  wiD, 
nor  in  any  manner  acted  in  the  trusts.  S.,  by  his  will,  devised  all  his  mortgage  and 
trust  estates  to  L.  and  B.  L.  and  B.,  by  their  answer,  stated  that  they  believed  their 
testator  had  never  acted,  nor  claimed  any  right,  under  the  devise  from  P. ;  that  they 
did  not  make,  and  never  had  made,  any  claim ;  and  they  expressly  disclaimed.  HeU 
that,  as  S.  had  never  disclaimed,  and  as  L.  and  B.  had  accepted  the  trusts  of  S  's  will, 
the  legal  estate  of  P.'s  lands  was  vested  in  them.    King  v.  Phillips,  xv.  7. 

14.  Conditional  gift  over  in  deed — Release  by  will.  Declaration  of  trust,  by  deed, 
of  a  sum  of  stock  standing  in  the  names  of  trustees,  after  the  decease  of  the  settler 
to  sell,  and  out  of  the  proceeds  to  pay  3,0002.  to  A  for  his  absolute  use,  and  the  residue 
to  B  and  A  equally ;  and  in  case  A  survived  the  settler  and  afterwards  died  intestats 
without  leaving  a  child  or  children  then  living,  ^r  bom  in  due  time  after  his  decease, 
before  he  should  return  to  England,  then  the  whole  fund  to  B.,  his  executors,  &Cn  in 
case  he,  or  any  child  or  children  of  his  body  should  be  then  living ;  if  not,  then  aD 
to  C.  The  settler  died.  B,  in  consideration  of  an  advance,  released  all  his  interest 
in  a  moiety  of  the  fund  subject  to  the  payment  of  the  3,000^  to  the  trustees.  0 
bequeathed  all  her  personal  property  to  B,  and  died.  B  bequeathed  all  his  personal 
property  to  A,  and  died  without  leaving  any  child.  Held,  that  A  took  an  absolute 
interest  in  the  fund  under  the  deed,  for  that  the  conditional  gift  over,  if  good,  was 
released  by  the  effect  of  the  wills  of  B  and  C.    In  re  Palmer's  Trust,  xv.  310. 

15.  Condition  precedent  or  subsequent — Mortgage.  W.  D.,  having  an  absolute 
appointment  by  deed  or  will  over  an  estate,  devised  it  to  her  husband,  R.  D.,  with 
power  to  sell  and  dispose  of  the  same,  or  to  raise  any  sum  of  money  thereon  by 
mortgage,  as  he  should  think  proper,  "  provided  that  such  part  of  all  and  every  sum 
and  sums  of  money,  so  as  aforesaid  raised  by  the  said  R.  D.,  either  by  sale  or  mort- 
gage, as  shall  be  unexpended  at  my  (his)  decease,  shall  be  charged  upon  the  houses 
belonging  to  R.  D.,  situate,  &c.,  to  be  disposed  of  immediately  after  the  decease  of  die 
Siud  R.  D.,  that  sum  to  be  paid  to  my  four  nieces."  Remainder  over.  R.  D.  moii- 
gaged  the  estate,  and  died,  never  having  charged  his  houses  with  any  part  of  tho 
mortgage-money.  Held,. that  the  condition  was  not  a  condition  precedent,  and  that 
the  mortgage  by  R.  D.  was  a  valid  mortgage.     Watkins  v.  Williams^  x.  S3. 
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16.  Devise  hy  mortgagee  in  fee  of  lands  of  gavelkind  tenure,  A  mortgagee  in  fee 
of  lands  of  gavelkind  tenure  gave  and  devised  all  the  residue  of  his  estate,  which 
should  remain  after  paying  his  just  debts,  funeral  and  testamentary  expenses,  to  his 
wife  for  her  own  use  and  benefit  Held^  that  in  consequence  of  the  devise  by  the 
will,  no  estate  in  the  mortgage  premises  remained  vested  in  the  in&nt  co-heirs  in 
gavelkind  of  the  mortgagee.     Field's  Mortgage,  in  re,  vii.  260. 

17.  Widow  put  to  election — Vested  interests  in  nephews  and  nieces.  Where  a  testar 
tor,  by  will,  gives  all  his  personal  estate  and  an  annuity  to  his  wife,  and  certain  real 
estate  to  trustees,  with  the  power  to  let  the  same  until  all  his  nephews  and  nieces 
shall  be  of  the  age  of  twenty-one  years,  and  directs  the  same  to  be  afterwards  sold 
and  the  proceeds  thereof  to  be  equally  divided  among  all  his  nephews  and  nieces 
except  two ;  the  widow  will  bo  put  to  her  election  between  her  dower  and  the  benefits 
given  to  her  by  the  will ;  and  all  the  nephews  and  nieces  who  attain  twenty-one, 
except  those  specifically  excluded,  will  take  vested  interests.  Parker  y,  Sowerinf, 
xxi.  39. 

18.  All  that  is  necessary  to  raise  a  case  in  which  a  widow  must  elect  between  her 
dower  and  the  provisions  o£  the  will  is,  that  there  should  appear  upon  the  face  of  the 
will  an  intention  which  would  be  firustrated  by  the  claim  of  dower.  Parker  v.  Souh 
erby,  xxvii.  154. 

19.  Election  hy  legatee  to  take  produce  of  real  estate  as  realty.  Though  slight 
circumstances  are  sufiicient  to  raise  the  presumption  of  an  election  by  a  legatee  of 
the  produce  of  real  estate  directed  to  be  sold,  to  take  the  property  in  its  actual 
unconverted  state,  the  mere  fact  of  a  legatee  entering  into  and  continuing  in  posses- 
sion of  the  estate  until  his  death,  which  happened  within  three  years  afterwards, 
having  done  no  other  act  which  would  lead  to  the  presumption  o£  his  having  elected 
to  take  the  property  as  realty,  is  not  of  itself  sufficient  evidence  of  such  election ;  and 
therefore  such  property  did  not  pass  under  a  general  devise  of  all  his  real  estate  con- 
tained in  a  will  made  shortly  after  he  entered  into  possession.  Dixon  v.  Gayfere^ 
xxiii.  149. 

20.  Power  of  sale  and  mortgage.  Distinction  between  a  devise  of  estates  to  trustees 
upon  trusts  for  certain  persons,  subject  to  debts,  &c.,  and  a  devise  to  trustees  charged 
with  debts,  &c.,  with  a  directbn  for,  or  trusts  which  require,  an  out  and  out  conversion ; 
in  the  former  case,  a  mortgage  may  be  a  proper  mode  of  raising  the  particular  chaige, 
in  the  latter  a  sale  only  is  authorized.     StroughUl  v.  Anstey,  xii.  856. 

21.  Income  of  funds  bequeathed — Gift  over  on  decease  or  marriage.  A  testatm* 
bequeathed  the  income  arising  from  certain  funds  to  A,  a  widow,  for  life  or  until  her 
marriage ;  and  after  her  death  or  marriage,  which  should  first  happen,  he  gave  the 
principal  amongst  her  children  by  two  former  husbands.  A  married  again  between 
the  date  of  the  will  and  the  death  of  the  testator,  and  he  was  aware  of  her  marriage. 
Held,  overruling  a  decision  of  one  of  the  vice-chancellors,  that  A  was  not  entitled  to 
the  income  of  the  funds,  but  that  the  gift  over  upon  her  decease  or  marriage  came  at 
once  into  operation.    Bullock  v.  Bennett,  xxxi.  468. 

22.  What  property  passes  under  power — Consols,  ground-rents,  and  shares.  A, 
having  a  power  of  appointment  over  a  sum  of  consols,  some  leasehold  ground-rents, 
and  some  nharcs  in  an  insurance  company,  made  a  will,  by  which  she  bequeathed  all 
her  real  estate,  money,  and  securities  for  money,  to  B,  and  all  the  rest,  residue,  and 
remainder  of  her  personal  estate  to  C.  Held,  that  all  the  property  subject  to  the 
power  passed  by  the  will,  and  that  B  was  entitled  to  the  consols,  and  C  to  the  shares 
and  ground-rents.     Turner  v.  Turner,  xiii.  204. 

23.  Conditional  devise — Ejectment.  A  testator,  after  charging  certain  fee  simjde 
property  in  L.  with  an  annuity,  devised  the  same,  subject  to  the  payment  of  the 
annuity,  to  his  son  J.  D.,  his  heirs,  and  assigns  forever,  provided  J.  D.  should,  when 
requested  by  D.  D.,  another  son  of  the  testator,  convey  to  the  said  D.  D.,  his  heirs 
and  assigns  forever,  the  messuage  called  C. ;  but  if  J.  D.  should  reftue  so  to  do,  then 
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iho  testator  devised  the  lands  made  liable  to  the  annuity  to  D.  D.,  his  heirs  and 
assigns  forever.  J.  D.  was  seised  in  fee  of  the  C.  estate  at  the  death  of  the  testator, 
and  continued  so  seised  till  his  own  death,  having  demised  the  same  to  a  tenant  from 
year  to  year,  and  never  having  been  requested  by  D.  D.  to  convey  the  estate  to  him. 
By  his  last  will,  J.  D.  devised  the  C.  estate  to  his  wife  in  fee  simple,  and  D.  D.  subse- 
quently tendered  to  the  widow  of  J.  D.  a  conveyance  of  the  said  estate  to  him,  for 
her  to  execute.  On  her  refusal,  D.  D.  brought  an  action  of  ejectment  for  the  recovery 
of  the  property  in  L.,  but  it  was  held  that  it  could  not  be  maintained.  Doe  d.  Daviet 
V.  Davies,  vi.  301. 

24.  Legacy  in  trust — Cestui  que  trust  restrained  from  anticipating  or  assigning  income. 
A  legacy,  given  to  trustees  in  trust  to  pay  the  income  thereof  to  the  nephew  of  the 
testator,  at  certain  periods,  but  to  be  held  by  them  in  trust  for  other  purposes  if  the 
nephew  should  attempt  to  anticipate  or  otherwise  assign  or  incumber  the  same,  will 
not  be  forfeited  or  affected  by  an  assignment  of  those  portions  of  the  income  which 
are  already  due  and  in  arrear.    In  re  Stulz^  xxi.  80. 

25.  Perishable  property  given  to  be  enjoyed  in  succession.  The  rule  laid  down  m 
Howe  V.  The  Earl  of  Dartmouth,  7  Yes.  137,  (a,)  is,  that  where  property  of  a  perishable 
nature  is  given  to  be  enjoyed  in  succession,  the  object  of  the  testator  can  only  he 
effected  by  converting  the  property  into  permanent  annuities,  and  giving  each  person, 
in  succession,  the  dividends  of  the  fund.  This  rule  prevails,  unless  there  can  he 
gathered  from  the  will  some  expression  of  intention  that  the  property  is  to  be  enjoyed 
in  specie,  and  which  it  is  incumbent  on  those  contesting  the  application  of  the  rule  to 
point  out  Modem  cases  allow  small  indications  of  intention  to  prevent  the  applicap 
tion  of  the  rule ;  but  the  mere  absence  of  any  direction  to  convert  is  insufficient 
Morgan  v.  Morgan,  viL  216. 

26.  Bequest  of  legacy  on  trust  to  apply  interest  to  maintenance  of  grandson — Grandson 
entitled  to  interest  not  applied  to  maintenance.  A  bequest  of  a  legacy,  upon  trust  to 
apply  so  much  of  the  interest  as  the  trustees  should  think  proper  in  the  maintenance 
of  the  testator's  grandson  until  twenty-one ;  and,  upon  his  attaining  that  age,  to  pay 
the  whole  of  the  interest  of  the  legacy  to  the  grandson,  for  his  life ;  and  a  direction 
that,  afler  the  decease  of  the  grandson,  the  trustees  were  to  stand  possessed  of  the 
legacy  and  interest,  and  all  accumulations,  in  trust  for  the  grandson's  children,  with 
remainder,  in  default  of  such  issue,  over.  Held,  that  the  provision  for  the  maintenance 
of  the  grandson  during  his  minority,  out  of  the  interest  of  the  legacy,  showed  that 
the  interest  was  intended  for  him,  and  that  he  was  therefore  entitled  to  the  interest 
which  accrued  during  his  minority,  and  was  not  applied  in  his  maintenance.  In  re 
Rouse's  Estate,  xv.  183. 

27.  Cumulative  legacies.  Bequest  of  property  to  the  testator's  children,  in  equal 
shares,  the  share  of  each  daughter  to  be  invested,  and  the  interest  piud  to  her  as  it 
became  due.  By  a  codicil,  the  testator  directed  his  executors  to  transfer  a  sum  of 
consols  as  a  legacy  to  R.,  '*  my  daughter,  named  in  my  will,  in  trust  as  otherwise 
therein  stipulated,  any  thing  therein  to  the  contrary  notwithstanding."  Held,  that  the 
sum  of  consols  was  an  additional  gift,  to  be  taken  absolutely,  subject  nevertheless  to 
have  it  secured.    Ledger  v.  Hooker,  xxiii.  515. 

28.  A  bequest  of  a  trust  for  the  maintenance  of  C.  L.,  till  22,  then  to  her  for  life; 
if  she  died  without  issue,  gift  over ;  if  leaving  issue,  in  trust  for  child,  or  children 
equally.  A  clause  in  a  codicU  of  the  will  wa§  as  follows :  ^  I  have  altered  my  views 
respecting  C.  L.,  respecting  the  1,000/.,  as  led  in  my  will,  and  which  I  now  think  may 
prove  a  snare  for  her.  I  now  leave  500/."  for  her  education  and  board.  Held,  that 
the  latter  gifl  was  not  as  a  substitute  for  the  former  one,  but  cumulative  thereta 
Sawrey  v.  Rumney,  xv.  307. 

29.  S.  D.,  by  his  will,  gave  to  his  natural  or  reputed  daughter,  M.  S.,  3,000/.  for  her 
separate  use.  By  a  codicU  he  said,  "  I  add  3,000/.  to  which  M.  S.  is  entitled  under 
my  wilL"    By  the  last  codicil,  made  a  few  days  before  his  death,  and  which  in  the 
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attestation  clause  was  puUished  as  his  will,  he  said,  <*  Not  haTing  time  to  alter  my 
will,  and  to  guard  against  any  risk,  I  hereby  charge  the  whole  of  my  estates  and 
property  in  the  funds  with  the  sum  of  20,000/.  for  my  daughter,  M.  D.,"  &C.,  calhng 
her  by  his  own  name,  and  not,  as  he  had  previously  styled  her,  M.  S.  Held^  affirming 
the  decision  ^f  the  court  below,  that  the  last  legacy  of  20,000/.  was  substi^itional  and 
not  cumulative.    Russell  v.  Dickson,  xvi.  88. 

50.  Maintenance  of  chUdren'— Mother  entitled  to  rents  and  proceeds  without  account, 
A  testator  gave  his  estate  on  trust  to  assign  the  same  between  his  eight  children,  when 
they  should  attain  the  age  of  twenty-one,  and  in  the  mean  time  to  pay  to  his  wife  or 
otherwise  apply  the  rents  and  proceeds  of  the  respective  shares  for  their  respective 
maintenance  and  education ;  and  there  was  a  direction  that,  in  case  of  death  under 
twenty-one,  the  share,  with  the  accumulations,  if  any,  should  go  to  the  children  who 
did  attain  that  age.  Held,  that  the  mother,  having  maintained  the  children,  was  en- 
titled to  the  rents  and  proceeds  without  account    Brown  v.  Pati//,  i.  ISO. 

51.  General  devise — Restrictive  words,  A  testator  devised  to  J.  S.  "all  those  my 
three  messuages,  with  the  gardens,  close  of  land,  and  all  other  my  real  estate  whatsoever, 
situate  at  Little  Heath,  in  the  parish  of  F.,  now  in  the  occupation  of  myself,  A.  and  B." 
At  the  date  of  the  will,  and  at  the  death  of  the  testator,  he  was  possessed  of  three 
messuages,  with  gardens  and  a  close  of  land,  at  Little  Heath,  which  were  in  the  occupa- 
tion of  himself,  A.  and  B.  He  had  also  the  reversion  in  a  house  and  garden,  situate 
at  Little  Ueath,  which  was  in  the  occupation  of  C,  who  was  entitled  to  it  for  life. 
Besides  these,  he  had  no  other  property  in  the  parish  of  F.  Held,  that  the  house  and 
garden,  in  the  occupation  of  C.,  passed  under  the  general  devise  to  J.  S.  As  a  general 
proposition,  effect  must  be  given  to  eveiy  word  of  the  will ;  and  words  of  description, 
following  a  general  devise,  will  not  be  construed  as  restrictive,  where  the  doing  so 
would  render  the  general  devise  inoperative,  and  where  they  may  be  rejected  as  a 
false  demonstration.    Doe  d.  Campton  v.  Carpenter,  i.  807. 

32.  Subsequently  acquired  real  estate — Codicil,  A  testator,  possessed  only  of  person- 
alty, by  the  residuary  clause  of  his  will,  bequeathed  the  same  to  his  wife  for  life,  and 
after  her  decease  to  his  children  in  certain  proportions.  Having  subsequently  acquired 
real  estate,  he  made  a  codicil,  by  which  he  left  certain  shares  to  his  wife,  "  on  the 
same  terms  as  I  have  every  thing  else,  (every  thing  I  possess  I  leave  her.")  Held^ 
that  the  words  showed  a  present  intention,  and  passed  the  real  estate.  Warner  v. 
Warner,  ii.  68. 

88.  No  child  of  testator  living  at  time  of  making  will — Devise  to  nephew — Child  after- 
wards  horn,  A  testator,  by  his  will,  devised  an  estate  to  his  wife  for  life,  with  re- 
mainder in  fee  to  his  nephew,  with  a  proviso,  that  in  case  the  testator's  wife  should  at 
his  decease  be  pregnant  with  a  child,  the  devise  to  the  nephew  was  to  cease,  and  such 
child  was  to  take  the  remainder  in  fee.  At  the  time  of  making  his  will  the  testator 
had  no  child,  and  he  was  expecting  to  die ;  but  a  child  was  afterwards  bom  in  his 
lifetime,  and  the  testator  made  a  codicil  to  his  will,  devising  after-acquired  property  to 
such  child.  The  wife  was  not  enceinte  at  the  death  of  the  testator.  Held,  that  the 
child  bom  in  the  testator's  lifetime  had  no  estate  under  the  will,  and  that,  as  there 
was  no  posthumous  child,  the  devise  to  the  nephew  took  effect  Doe  d.  Blakiston  v. 
Haslewood,  ii.  308. 

84.  Income  of  residuary  estate — Surplus — Lunatic,  A,  by  will,  gave  the  income 
of  his  residuary  estate,  after  the  death  of  B,  to  tmstees  for  the  benefit  of  C,  and  died. 
B,  by  her  will,  gave  the  income  of  her  residuary  estate  to  tmstees,  upon  trust,  to  apply 
a  sufficient  part  of  the  income  for  the  maintenance  of  C  during  his  life,  and  declared 
that,  in  case  there  should  be  a  surplus  of  income,  such  surplus  should  be  considered  as 
principal,  and  invested  accordingly,  and  gave  such  principal  on  the  trusts  therein 
mentioned,  and  died.  C  was  found  a  lunatic,  and  the  annual  sums  aUowed  for  his 
maintenance  were  greater  than  the  annual  income  of  Cs  estate.  Held,  that  B  must 
be  taken  to  have  made  her  will  withoat  reference  to  Cs  other  income,  and  that  C  was 
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entitled  to  have  the  whole  income  of  B's  estate  applied  to  his  nutotenance,  in  exoIle^ 
ation  of  the  income  of  A's  estate.    Methold  v.  Turner,  iii.  168. 

35.  Marriage  settlement — Power  to  alter  securities — Bankruptcy  of  trustees.  Stodc 
was  transferred  to  trustees,  on  trusts  of  a  marriage  settlement  There  was  a  power  to 
alter  and  vary  securities  with  the  consent  of  the  husband  and  wife.  All  the  trustees 
transferred  2,000/.,  part  of  the  fund,  to  the  husband,  and  the  same  was  sold  oat,  and  the 
produce  used  by  him  and  his  copartners,  two  of  whom  were  trustees.  Tlie  husband 
and  his  copartners  became  bankrupt,  the  third  trustee  also  became  bankrupt  The 
other  and  only  solvent  trustee,  who  was  the  father  of  the  wife,  by  his  wlU,  gaTe  6,00<ML, 
new  3/.  10.9.  per  cents.,  to  the  trustees  of  the  settlement  His  will  contained  the 
following  direction :  "  For  giving  my  daughter  her  legacy  of  6,000/L,  new  3/.  lOis.  per 
cents,  I  order  and  direct,  that  whatever  foreign  bonds  A.  B.  and  Co.  should  have  of 
mine  be  sold,  and  the  produce  thereof,  with  my  balance  of  accounts  with  the  aid 
house,  shall  be  added  for  purchasing  the  said  legacy."  The  testator  also  directed  bis 
bankers  to  pay  all  his  dividends,  and  his  balance  of  accounts  with  them,  to  his  wife 
during  her  life,  afler  having  paid  his  legacy  and  debts.  A  suit  was  instituted  against 
the  executor  of  this  will  for  a  replacement  of  the  2,000/.  out  of  the  estate,  and  andtfaer 
suit  was  instituted  by  the  same  party  against  the  executor  for  payment  of  the  6,OO0fL 
legacy.  Heldy  that  the  gifl  of  the  6,000/.  was  a  satisfaction  of  the  2,000/.  and  interest 
Bensusan  v.  NehemiaSy  iv.  140. 

86.  General  words  allowed  full  effect — Whether  real  estate  passes.  No  general  rate 
applicable  to  every  case  can  be  laid  down.  The  question,  whether  real  estate  passes 
or  not  under  the  general  words  of  a  will,  is  to  be  determined  only  from  the  intendon 
of  the  testator  as  expressed  in  the  will.  All  that  can  be  done  is  to  collect  the  intentioi 
from  the  context  of  the  whole  will ;  and  it  is  the  duty  of  the  court  to  examine,  with 
this  object  in  view,  every  clause  of  the  will,  and  apply  thereto  the  general  rules  of 
construction  adopted  by  the  courts.  It  is  a  well-established  rule  of  construction,  that 
general  words  must  be  allowed  their  full  effect,  unless  it  is  perfectly  clear  that  such 
effect  is  controlled  by  the  context     Stokes  v.  Salomons,  iv.  183. 

37.  Vested  interest.  A  testator  bequeathed  his  residuary  personal  estate  to  trustees, 
upon  trust  for  ^  for  life,  and  aiVer  the  death  of  A  in  trust  for  all  and  every  the  children 
of  A,  share  and  share  alike,  to  the  son  or  sons  when  they  should  have  atUuned  the  a^ 
of  twenty-one,  and  for  the  daughter  or  daughters,  at  that  age  or  marriage ;  with  a  ^ 
over,  if  A  should  die  without  having  a  child,  or,  having  any,  such  children  should  <fie, 
being  sons  before  twenty-one,  and  daughters  before  twenty-one  or  marriage.  A  diedi 
leaving  an  only  child  B,  who  died  under  twenty-one.  Held,  that  the  trust  property 
had  vested  in  B,  so  that  the  income  between  the  death  of  A  and  the  death  of  B  be- 
longed to  B's  estate.     Ridgway  v.  Ridgway,  iv.  108. 

38.  Annual  produce  of  residue  to  children — Death  of  child — Representatives  enlidei. 
A  testator  gave  the  annual  produce  of  his  residue  to  his  three  children,  and  directed, 
that,  after  the  decease  of  any  one  or  two  of  them,  the  shares  belonging  to  the  parent 
should  go  to  the  children  of  the  parent ;  and  afler  the  decease  of  the  survivor  of  bis 
children  he  gave  the  residue  to  his  grandchildren.  One  of  the  children  died,  leaving 
issue,  who  died  in  the  lifetime  of  one  of  the  other  children.  Held,  that  the  represen- 
tatives of  the  issue  were  entitled  to  the  share  of  the  annual  produce  which  belonged  to 
the  parent     Homer  v.  Goidd,  iv.  62. 

89.  Bonus  on  shares  in  insurance  company  passing  as  income.  By  a  bequest  of  all 
the  testator's  property  to  trustees  for  the  benefit  of  the  wife  for  life,  and,  afler  her 
death,  to  the  children,  the  bonus  on  shares  in  an  insurance  company,  accruing 
after  the  death  of  the  testator,  passes  to  the  wife  as  income.  Johnson  v.  Johnson^ 
V.  164. 

40.  Bequest  to  children  to  be  afterwards  horn — Who  entitled,  A  testator,  by  a  cofr 
cil  to  his  will,  gave  legacies  of  500/.  each  to  four  children,  by  name,  of  his  niece,  Alice 
Early,  the  eldest  daughter  of  his  brother  Henry,  and  he  directed  his  executors  to  pay. 
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out  of  his  personal  estate,  the  sum  of  50QL  apiece  to  each  child  that  might  be  bom  to 
either  of  the  children  of  either  of  his  brothers,  to  be  paid  to  each  of  them  on  his  or  her 
attaining  the  age  of  twenty-one  years.  The  testator's  niece,  Alice  Early,  besides  the 
four  children  named  in  the  codicil,  had  three  other  children  living  at  the  date  thereof. 
Hekff  that  those  children  were  not  entitled  to  a  legacy  of  500^  each,  as  the  words  of 
the  codicil  contemplated  only  children  who  might  be  bom  subsequently  to  the  date  of 
it    Early  v.  Middleton,  yi.  86. 

41.  Bequest  of  interest  A  testator  bequeathed  to  his  wife  the  interest  of  the  capital 
sum  of  1,000/.,  for  her  sole  use  and  benefit,  independent  of  any  husband  she  might 
marry,  and  her  receipt  alone  to  be  a  sufficient  discharge  to  his  executors.  Held,  that 
the  gifl  of  the  interest  of  1,000/.  was  tantamount  to  an  absolute  bequest  of  the  capital. 
Humphrey  v.  Humphrey j  yL  113. 

42.  Same  meaning  to  he  given  to  words  in  different  parts  of  toiU,  When  a  word  has 
clearly  been  used  in  a  certain  sense  in  the  early  part  of  a  will,  the  same  meaning  must 
be  given  to  it  in  other  parts,  unless  the  intention  of  the  testator  clearly  appears  to  be 
different.    Doe  d.  Page  v.  Page,  vi.  846. 

43.  Interest  given  to  one  who  is  trustee  under  the  wUl,  A  testator,  by  will  made  in 
England,  left  all  his  property  in  England  and  Canada  to  trustees,  to  be  converted  and 
divided  between  certain  of  his  relations  named.  By  a  codicil,  made  in  Canada,  the 
testator  left  all  his  property  in  Canada  to  trustees,  to  be  converted  and  remitted  to  one 
of  the  trustees  named  in  his  will,  to  whc»n  he  gave  it,  to  hold  to  his  heirs,  &c.,  forever, 
and  revoked  every  thing  to  a  contrary  effect  in  lus  wilL  Held,  that  this  devisee  took 
the  proceeds  of  the  sale  of  the  property  in  Canada  beneficially.  Schqfield  v.  Cahuac, 
viii.  55. 

44.  Shifting  clause.  A  testatrix  by  her  will  devised  certain  real  estates  to  the  use 
of  M.  J.  for  life,  with  divers  remainders  over ;  among  others,  to  P.  M.  for  life,  with  like 
remainders  to  his  sons  and  daughters  in  tail ;  with  remainder  to  J.  M.,  brother  of 
P.  M.,  for  life,  with  like  remainders  to  his  sons  and  daughters  in  tail,  &c. ;  provided 
that  if  P.  M.  and  J.  M.,  or  either  oS  them,  their  or  either  of  their  issue,  &c.,  should 
become  entitled  to  certain  other  real  estates  belonging  to  R.  M.,  "  so  as  to  be  in  the 
possession  or  in  the  actual  receipt  of  the  rents  and  profits  thereof,"  then  the  said  estates 
devised  by  her  will  should  shift  from  the  person  so  becoming  entided,  in  manner 
therein  mentioned.  At  the  date  of  the  wiU,  B.  M.  was  entitled  to  real  property  in  fee 
and  in  tail.  These  estates  were  subsequently  disentailed  and  devised  and  so  came  to 
the  son  of  J.  M.,  who  was  then  entitled  to  the  other  devised  estates,  by  limitation  as 
a  purchaser,  and  not  by  inheritance  or  under  the  original  limitations  existing  at  the 
date  of  the  testatrix's  will.  Held,  that  this  did  not  prevent  the  shifting  clause  from 
taking  effect,  and  that  the  words  in  the  will  "  the  messuages,  lands,  &c.,  now  of  or 
belonging  to  R.  M.,"  meant  all  the  real  estate  held  by  him  in  fee  as  well  as  in  tail. 
Monypenny  v.  Bering,  viii.  42. 

45.  Real  estate  devised  in  trust  for  sale — Personalty.  A  testator  devised  his  real 
estate  to  trustees,  upon  trust  after  the  decease  of  his  wife,  to  receive  the  rents  and 
apply  them  for  the  benefit  of  his  son  during  his  life ;  after  the  decease  of  his  said  son, 
upon  trust  to  sell,  and  invest  the  net  proceeds  and  apply  the  income  thereof  to  the 
maintenance  of  his  said  son's  children,  &c.  If  they  died  under  age  and  without  issue, 
on  further  trusts.  Aflcr  the  death  of  the  testator  and  his  wife,  the  son  died  a  bachelor. 
Held,  that  the  trust  for  sale  was  absolute,  and  the  property  must  be  considered  as  per- 
sonalty, and  the  son  of  the  testator,  in  the  events  that  had  happened,  took  it  as  per- 
sonalty, if  he  took  it  at  all,  as  heir  of  the  testator.     White  v.  Smith,  vilL  77. 

46.  Residue  to  executrix  not  taken  benejicially.  A  testatrix,  among  other  legacies, 
gave  S.  P.,  her  sole  executrix,  3,000/.  and  a  like  sum  in  addition,  "  for  the  trouble  she 
would  have  in  acting  as  executrix ; "  then  made  other  bequests,  and  gave  the  rest  of 
her  personal  estate  to  S.  P.,  her  executors,  administrators,  and  assigns,  *'  well  knowing 
that  she  will  make  a  good  use,  and  dispose  of  it  in  a  manner  in  accordance  with  my 
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Tiews  and  wishes.**    Held,  affinning  the  decision  below,  that  the  execotrix  did  not  lake 
the  residue  beneficially.    Briggs  v.  Penny ,  viii.  231. 

47.  Words  creating  trust.  Words  accompanying  a  bequest  expresnng  confidence^ 
belief,  desire,  or  hope,  as  to  the  application  of  the  bequest,  will  create  a  tnst, 
when  they  exclude  all  discretion  in  the  donee,  the  subject  is  certain,  and  the  objects 
definite,    lb, 

48.  Gijl  over  not  taking  effect — Personal  representatives  entitled.  A  testator^s  will 
contained  a  bequest  to  trustees,  upon  trust  for  his  daughter  for  her  life,  then  to  be 
paid  to  her  children,  on  their  attsuning  twenty-one,  or  marrying.  In  case  any  of  the 
said  daughter's  children  "  should  happen  to  die  before  being  entitled  in  possession  to 
his  share,"  the  share  was  to  go  to  the  surviTor  or  surviTors.  The  daughter  had  two 
children  who  attained  twenty  one ;  one  of  them  surviired  the  testator,  but  predeceased 
her  mother.  Held^  that  the  gift  over  did  not  take  effect,  but  the  personal  representir 
tives  of  the  deceased  child  were  entitled  to  her  share.    Re  Yates,  Tiii.  224. 

49.  Bequest  to  daughter  for  life,  then  to  husband — Second  husband  not  entitled*  A 
testatrix  gav^  certain^noney  to  her  daughter  M.  for  life,  then  to  be  divided  between 
the  husbands  of  her  daughters  and  her  son,  or  such  of  them  as  might  be  living  at  the 
decease  of  her  said  daughter.  One  of  the  daughters  married  a  second  husband,  after 
the  death  of  the  testatrix,  and  he  was  living  at  the  death  of  the  tenant  for  life.  Held, 
that  the  testatrix  meant  to  designate  the  particular  husbands  living  at  the  time  she 
made  her  will,  and  that  the  second  husband  was  not  entitled  to  a  share  of  the  trust 
fund.     Ez  parte  Bryants  Trust,  viii.  253. 

50.  Lapsed  gift  as  to  moiety  of  residuary  estate — Right  of  survivorship.  A  testatrix 
gave  her  residuary  estate,  afler  the  death  of  three  persons,  upon  trust  to  pay  and 
assign  it  equally  between  G.  B.  and  E.  B.,  their  executors,  administrators,  and  assigns; 
but  if  neither  of  them  should  be  living  at  the  death  of  the  survivor  of  the  tenants  fir 
life,  she  gave  the  same  to  F.  H.  G.  B.  died  in  the  lifetime  of  the  testatrix,  bat  £.  B. 
survived  the  tenants  for  life.  Held,  that  the  gif^  lapsed  as  to  a  moiety  of  the  reddoaiy 
estate ;  that  no  joint  estate  was  created  between  G.  B.  and  £.  B. ;  that  no  right  hf 
survivorship  arose  by  implication ;  that  the  event  had  not  happened  upon  which  the 
gift  over  was  to  take  effect ;  and  that  one  moiety  of  the  residuary  estate  was  nndif- 
posed  of  and  belonged  to  the  next  of  kin  of  the  testatrix,  and  that  the  costs  most  be 
paid  out  of  her  estate.    Baxter  v.  Losh,  viii.  274. 

51.  Trust  for  benefit  of  children.  A  testator  made  his  will  in  these  terms  i  ^  I  giro 
and  bequeathe  all  my  property,  of  whatsoever  description,  to  my  wife,  for  the  maio- 
tenance  of  herself  and  our  children,"  naming  them,  and  making  her  sole  executrix. 
Held,  that  a  trust  was  thereby  constituted  for  the  benefit  of  the  children,  and  that  tbs 
executrix  was  bound  to  account    In  re  Harris,  viii.  537. 

52.  Bequest  of  leasehold  property — Liability  for  dilapidaiionS'^Pfactice.  A  testa- 
trix, by  her  will,  bequeathed  certain  leasehold  property,  being  houses,  to  A,  absolpteiy 
for  all  the  residue  of  the  term,  "  subject  to  the  payment  of  the  rent,  and  the  pei^xm- 
ance  of  the  covenants  reserved  and  contained  in  the  lease ; "  and  she  bequeathed  her 
residuary  real  and  personal  estate,  subject  to  the  payment  of  her  debts,  funeral,  tes* 
tamentary,  and  other  expenses,  to  B,  absolutely.  Held,  both  upon  principle  and  eon- 
struclion,  reversing  the  decision  of  Wigram,  V.  C,  that,  inter  se,  A,  and  not  the 
residuary  legatee,  was  liable  for  dilapidations  existing  at  the  death  of  the  testatrix; 
and  that  A  should  indemnify  the  executors  of  the  testatrix  against  liabifity  befors 
being  let  into  possession.  Held,  also,  under  the  circiunstances  of  this  case,  that  tiie 
specific  legatee  was  sufficientiy  represented  upon  the  appeal  by  the  executors  oi  the 
testatrix ;  but  time  was  given  him  to  present  a  petition  to  have  the  case  reheard,  if  he 
should  be  so  advised.    Hickling  v.  Boyer,  ix.  209. 

53.  Representatives  of  deceased  child  entitled.  A  testator  bequeathed  the  intereit 
of  3,000/.  at  5/.  per  cent,  to  his  daughter  for  life,  and,  after  her  death,  he  gave  the 
said  sum  of  3,000^  to  trustees  in  trust  for  all  the  children  of  his  danglileri  diare  aad 
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share  alike,  to  be  paid  to  sons  at  their  ages  of  twenty-one  and  daughters  at  their  ages 
of  twenty-one  or  days  of  marriage,  with  interest  in  the  mean  time  on  their  shares  for 
their  maintenance  and  education,  and  benefit  of  survivorship,  in  the  event  of  any  of 
the  said  children  dying  without  issue.  The  testator's  daughter  had  five  chil- 
dpen  living  at  his  death,  one  of  whom  attained  twenty-one  and  died  in  her  lifetime 
without  issue.  Held^  that  the  representatives  of  the  deceased  child  were  entitled  to 
his  share.     Tribe  v.  Newland,  ix.  200. 

54.  General  residvuxry  bequest.  A  specific  enumeration  of  articles,  afler  a  bequest 
to  A  of  **  all  and  every  thing  I  die  possessed  of,"  followed  by  a  declaration  that  "  I 
leave  every  thing  I  die  possessed  of  to  A,  for  her  entire  and  sole  use  and  benefit,"  was 
held  to  be  a  general  residuary  bequest    In  re  Kendall^  iz.  196. 

55.  Bequest  ofpoUcy  upon  uses — Memorandum  expressing  testator's  wishes — Dtut 
A  testator,  by  his  will,  bequeathed  a  policy  of  assurance  on  his  own  life  to  A  and  B, 
upon  the  uses  of  a  letter  signed  by  them  and  himself.  At  the  date  of  the  will  there 
was  no  such  letter.  Subsequently,  the  testator  addressed  a  note  to  his  executors  and 
signed  a  memorandum,  by  which  he  stated  his  wishes  as  to  the  disposition  of  the 
moneys  to  be  received  in  respect  of  the  policy.  The  testator  kept  the  policy  in  his 
possession  until  his  death.  Held^  that  no  trust  was  created  by  the  memorandum,  and 
that  the  policy  formed  a  part  of  the  residue.    Johnson  v.  Ball,  ix.  159. 

56.  Conversion — Annuity — Condition.  A  testator  gave  freeholds  and  leaseholds  to 
trustees,  upon  trust  to  pay  the  income  to  C.  for  life,  or  at  their  discretion  to  invest  it, 
with  remainder  to  his  children,  and  in  default  of  children,  on  trust  to  sell,  and  divide 
the  produce  in  manner  afterwards  directed.  He  made  similar  gifts  for  the  benefit  of 
his  other  children  and  their  issue,  and  directed  the  trustees  to  divide  the  produce  in 
sixths,  and  apply  one  sixth  to  the  purchase  of  an  annuity  for  G.  C.  died  without  chil- 
dren, and  the  trustees  sold.  Held,  that  the  one  nxth  of  the  product  of  the  sale  was 
undisposed  of,  and  went  to  the  next  of  kin  of  the  testator.  Walters  v.  Corpe,  v. 
225. 

57.  Memorandum  allowed  as  will  of  personalty — Settlements  of  real  estate — Election, 
A  memorandum  by  a  person  possessed  of  real  and  personal  estate  was  at  first  sup- 
posed to  be  wholly  inoperative,  but  was,  long  ilfler  his  death,  allowed  as  a  will  of  per- 
sonalty. In  the  mean  time  settlements  of  the  real  estate  had  been  made  with  a  ^lew 
to  carry  out  the  intention  of  the  memorandum  as  to  the  real  estate.  It  was  held,  that 
the  person  entitled  to  the  personal  estate  under  the  memorandum,  and  being  also 
benefited  by  said  settlements,  was  not  to  be  put  to  an  election  between  them,  as  the 
will  referred  only  to  the  personal  property.    Egremont  v.  Lee,  x.  188. 

58.  Residue  to  one  for  life,  remainder  to  missionary  societies — Railway  shares.  Be- 
quest of  the  residue  of  the  testator's  property  **  of  every  description  it  might  be  "  to 
one  for  life  and  then  to  missionary  societies.  Part  of  the  property  consisted  in  rail- 
way shares.  Held,  that  the  remainder-men  were  entitled  to  have  the  shares  sold  and 
the  proceeds  invested  in  consols,  without  any  prejudice  to  ^e  question  whether  the 
shares  were,  or  were  not,  real  estate  within  the  Mortmain  Act  Thornton  v.  EUis,  z. 
85. 

59.  Gift  to  executors.  A,  by  his  will,  directed  his  executors  to  pay  over  all 
the  residue  of  his  property  to  B ;  but  in  case  of  B's  death,  then  to  pay  ov«r  the 
same  to  "  the  executors  or  executrixes  which  B  by  her  will  might  appoint"  B'died 
before  A,  having  by  her  will  given  the  residue  of  her  property  to  G,  and  appointed  D 
her  executrix.  Held,  on  a  Inli  filed  by  D  agidnst  G,  that  D  took  the  residue  of  A's 
estate  as  part  of  the  personal  estate  of  B,  and  that  he  was  to  hold  it  upon  the  trust! 
and  for  the  purposes  of  B's  will.    Long  v.  Watkinson,  x.  70. 

60.  Bequest  to  children  of  freehold  and  leasehold  property— Issue  of  deceased  chUd 
to  take  parents  share.  A  testator  willed  and  bequeathed  freehold  and  leasehold  prop- 
erty in  manner  following:  <*I  will  and  bequeathe  to  my  eldest  son,  one  seventh  share 
of  my  property,  to  his  hein,  executors,  and  administrators.    So  to  each  of  his  other 
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nz  children.  <<  And  in  case  any  of  my  0OB8  or  daughters  die  wilihoat  issae,  that  tlieir 
fhare  returns  to  mj  sous  and  daughters  equally  among  them ;  and  in  caae  any  of  my 
sons  and  daughters  die  and  leaving  issue,  that  they  take  their  deceased  parentis  share, 
share  and  share  alike."  All  the  seven  children  of  the  testator  survived  him,  and  one 
of  them  afterwards  died,  leaving  an  eldest  son  and  several  other  children.  HM,  that 
thb  latter  clause  did  not  operate  either  by  ivay  of  executoiy  devise,  or  to  cut  down 
the  estate  of  the  parents  to  an  estate  for  life,  but  that  it  refemed  to  a  dying  of  the 
sons  and  daughters  of  the  testator  in  his  lifetime,  and  that  consequently  the  eldest  son 
of  the  deceased  child  took  the  whole  of  his  parent's  share  in  the  freeholds  as  his  heir 
at  law  and  in  the  leaseholds  as  his  administrator.  Gee  v.  Tke  Mayor ,  jrc.  of  Mem- 
Chester,  x.  450. 

61.  Passing  residuary  estate^  As  to  the  residue  <*  of  his  estate  and  effects,  whatso- 
ever and  wheresoever,  canal  shares,  plate,  linen,  china,  and  fumiture,"  the  testator 
devised  and  bequeathed  the  same  to  his  wife.  Hddf  that  the  readuary  personal  esMte 
passed,  and  that  the  general  words  were  not  limited  to  things  ejusdem  generis  with 
canal  shares,  &o,    Fisher  v.  Hepbumy  xL  836. 

62.  Interest  in  personal  estate^  A  testator  gave  his  fireehdd  estate  *'  and  propertj, 
whether  real  or  personal,"  to  A  for  life ;  and  afler  her  decease,  he  gaye  *^  all  his  mad 
freehold  estate  and  property  "  to  B  and  wife  for  life ;  and  after  their  decease,  he  gave 
'*  all  his  said  freehold  property  **  to  their  children,  "  for  an  estate  of  inheritance  in  fee- 
simple,"  and  in  default  he  gave  "  his  freehold  estate  and  property  "  to  0,  '^  his  hein, 
and  assigns,  in  fee  simple."  He  charged  his  personal  estate  with  some  legacies,  and 
he  gave  the  residue  of  which  he  should  die  possessed,  &c.  to  A.  Heldf  that  B  and  his 
children  took  no  interest  in  the  personal  estate,  which  belonged  to  A.  JloUmgswortk 
V.  Shakesha/lf  xi.  808. 

63.  Bequest  of  residue — Taking  by  implication.  Bequest  of  residue  to  John  L.,  bit 
if  he  should  die  in  the  lifetime  of  the  testatrix,  without  leaving  children,  then  to 
Charles  L.  Held^  that  the  children  of  John  L.  took  nothing  by  implication.  Addtton 
V.  Buskj  xL  304.  <* « 

64.  Bequest  to  widow  for  life^  then  to  five  persons-^Tenants  in  eommon-^Surmver' 
sJiip,  In  case  of  a  bequest  to  the  widow  of  the  testator  for  life  and  then  ^  to  F^  G.,  H., 
I.,  &  K.,  and  in  case  of  the  death  of  any  or  either  c^  them,  then  their  respective 
shares  to  their  children,  if  any,  and  if  not,  then  to  the  survivors  of  them,  ahare  and 
share  alike,"  the  estate  passes  to  F.,  G.,  &c.,  in  five  equal  shares,  as  tenants  in  cooi- 
mon ;  and  the  words  "  in  case  of  the  death,"  mean  in  case  of  death  before  the  period 
of  distribution,  and  applies  to  death  in  the  lifetime  of  the  testator,  bat  before  the 
death  of  the  widow ;  and  in  case  of  death  each  one's  share  vests  absolutely  in  such 
of  his  children  as  are  living  at  the  death  of  their  parent,  or  at  the  death  of  the  testator, 
whichever  last  happens,    Ive  t.  King,  xi.  316. 

65.  Leasehold  may  pass  under  description  of  freehold,  A  leasehold  estate  inSL  pa« 
under  the  description  of  freehold,  when  the  i^erence  to  its  name,  or  local  silnatioD, 
and  the  &ct  of  the  testator  having  no  freehold  estate  answering  thereto,  leaTe  no  doobt 
of  the  identity.    Nelson  v.  Hopkins,  xL  66. 

66.  Alternative  gift — Atfibiguity.  A  direction  in  a  will  that  trustees  should  **  divide  " 
a  reversionary  fund  equally  between  a  testator's  children  living  at  the  decease  of  the 
tenant  for  lifo,  ^  or  such  oUiers  as  would  have  been  entitled  to  it  at  the  death  of  their 
parents — held,  not  to  include  a  grandchild  whose  fiither  died  after  the  testator,  but 
before  the  tenant  for  life.    Miller  v,  Clu^pman,  xxxi.  88$, 

67.  Bequest  of  dividends^rr^Balance  at  bankers.  In  oase  of  a  bequest  to  trustees  ts 
pay  the  dividends  arising  from  the  personal  estate  of  the  testatrix  ^  invested  at  her 
decease  in  or  upon  any  stocks,  funds,  or  securities  whatsoever,  yielding  interest,"  to 
certain  persons,  a  balance  in  the  hands  of  the  bankers  of  the  testatrix,  which  balaaet 
yields  interest,  is  uudiqposed  of  by  the  terms  of  the  wUL    ArMMd  t.  Martley,  xl 
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68.  Residuary  legatees — Private  leger — SUUuie  of  Limitationg,  A  testator  gave  his 
residuaxy  estate  equally  among  his  six  children,  and  directed  that  sums  of  money  ap- 
pearing by  his  private  leger  to  be  due  from  them,  should  in  the  division  be  brought 
into  account.  Held,  that  allowance  must  be  made  for  all  sums  appearing  due,  though 
they  were  barred  by  the  Statute  of  Limitations.    Rose  v.  Gotdd,  zi.  10. 

69.  Unqualified  gift — ^Prior  restrictions.  In  general,  a  new  unqualified  gift  will 
not  be  made  subject  to  the  restrictions  imposed  on  a  prior  gift  in  the  wilL  Boodle  v. 
Partington,  t\\.  801. 

70.  Pecuniary  legacy  raisecMe  out  of  residwtry  real  estate.  A  testator,  by  his  will, 
dated  in  1889,  gave  certun  pecuniary  legacies,  and  some  interests  in  his  real  estate, 
and  then  gave  all  the  rest  and  residue  of  his  estate  and  effects,  real  and  personal,  to 
his  son,  absolutely,  and  appointed  him  sole  executor.  HM,  that  a  pecuniary 
legacy  was  raiseable  out  of  the  residuary  real  estate.  Francis  v.  Clemow,  xxiiL 
125. 

71.  Gift  to  A  for  life,  remainder  to  A's  sisters  or  their  children  living  at  A*s  decease. 
In  case  of  a  gifl  to  A  for  life,  with  remainder  in  de&nlt  of  appointment  to  the  sisters 
of  A  or  their  children  living  at  A's  decease,  the  children  of  a  sister  who  dies  in  the 
testator's  lifetime,  before  the  date  of  the  will,  take  no  interest,  and  the  children  of  the 
asters  surviving  A  take  per  stirpes.     Congreve  t.  Palmer,  zxiii.  165. 

72.  Landed  estate  given  to  one  set  of  persons,  subjected  to  pecuniary  charge  for 
benefit  of  other  interests.  Where  landed  estate  is  given  by  will  to  one  set  of  persons, 
or  for  the  purposes  of  one  set  of  limitations,  but  is  subjected  by  the  will  to  a  pecu- 
niary charge  for  the  benefit  of  other  interests,  and  those  other  interests  given  by  the 
will  do  not  exhaust  the  entire  property  in  the  money,  the  benefit  of  the  charge,  as  far 
as  it  is  not  given  away,  sinks  for  the  benefit  of  those  to  whom  the  real  estate  is 
devised,  subject  to  the  charge.    In  re  Cooper's  Trusts,  xxiii.  183. 

73.  Language  in  will  assumed  to  be  testator's.  The  court  is  bound  to  assume  the 
language  in  a  will  to  be  the  testator's  own  language ;  hence,  evidence  by  the  attorney 
who  wrote  the  will  is  not  admissible  to  show  that  certain  words  were  put  in  at  his  sug- 
gestion.   Bernaseoni  v.  Atkinson,  xxiii.  207. 

74.  Devise  of  estate  tail — Funds  in  trust  to  be  appropriated  for  benefit  of  such  estate 
— Bar  of  estate  tail.  Where  a  testator  devises  his  estate  in  tail,  and  devises  to  trus- 
tees funds  to  be  appropriated  for  the  benefit  of  such  estate  for  a  term  of  years,  and 
then  to  be  paid  over  to  the  possessor  of  the  estate,  if  of  a  cenrtain  class,  and  the  estate 
tail  is  barred  and  charged  to  one  in  fee,  and  the  purposes  of  the  trust  consequently 
fail,  then  the  owner  of  the  estate,  if  of  the  described  class,  becomes  entitled  to  an 
immediate  transfer  of  the  fund.    In  matter  of  Colson*s  Trusts,  xxiii.  222. 

75.  Bequest  of  railway  shares — Consolidated  stock.  Bequest  of  all  the  testator's 
Great  Western  Railway  shares,  and  all  other  the  railway  shares  of  which  he  might  be 
possessed  at  the  time  of  his  decease, — held,  to  pass  Great  Western  Railway  shares 
which  he  had  at  the  date  of  his  will,  and  which  were  afterwards,  by  a  resolution  of  the 
company,  made  under  the  authority  of  an  act  of  parliament,  converted  into  consoli- 
dated stock ;  but  not  to  pass  consolidated  stock  in  the  same  company  purchased  by 
the  testator  after  the  date  of  his  will.     Oakes  v.  Oakes,  xv.  193. 

76.  Misnomer.  A  gift  by  will,  to  my  nephew,  John  Henry,  and  should  ho  not 
marry,  to  be  equally  divided  between  Samuel,  *'  John,"  and  Mary,  all  of  Calcott  Hall ; 
all  of  them  must  receive  50/.  John  Henry  did  not  marry,  and  died  in  1835.  The 
testatrix  had  a  nephew  "  Thomas,"  who  now  claimed  to  participate  in  the  fund, 
together  with  Samuel  and  Mary,  his  brother  and  sister,  on  the  ground  that  the  testa- 
trix had  written  the  name  **  John  "  instead  of  Thomas.  Held,  by  the  master  of  the 
rolls,  that  Thomas  was  not  entitled.  That  the  word  ^  John  "  sufficiently  described 
John  Henry ;  that  his  being  a  legatee  of  the  whole  did  not  prevent  his  having  a  part 
of  the  fund  in  another  event ;  and  his  representativei  were  declared  entitled  to  one 
third  of  the  fund ;  bat  the  claim  of  Tbcmias  was  dismissed,  without  costs.    Upoii 
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appeal  the  judgment  was  affirmed,  dissentiente  Knight  Bruce,  L.  J.    Mostyn  t. 
Mostyn,  xix.  501.    Judgment  affirmed,  xxxi.  16. 

77.  Reference  from  one  part  of  will  to  another.  Reference  may  be  made  from  one 
part  of  a  will  to  another,  in  order  to  ascertain  the  meaning  of  each  part,  even  when 
the  rules  of  law,  as  to  construction,  are  the  best  established  and  the  most  cogent 
East  V.  Twyfordy  xxxi.  62. 

78.  Estate  tail  intended  to  be  estate  for  life.  Therefore,  where  a  testator  divided  his 
property  into  several  parcels,  disposing  of  the  first  parcel  hy  words  which  indicated 
pretty  clearly  his  intention  to  give  L.  an  estate  taU  therein,  and  in  a  subseqnent  part 
of  the  will  still  more  clearly  appointed  another  parcel  to  M.  for  life,  and  added  '^  as  in 
the  case  of  L.,"  it  was  held  that  it  must  have  been  the  intention  of  the  testator  to  give 
L.  only  an  estate  for  life,    lb, 

79.  After-acquired  real  estate,  A  testator,  then  owning  no  real  estate,  gave  and 
bequeathed  **  all  the  residue  of  his  goods  and  chattels,  stock  in  trade,  estate,  and 
effiects,  of  what  nature  and  kind  soever,"  to  B,  his  executors,  &c.,  in  trust,  to  sell  and 
pay  the  proceeds  to  his  wife  and  children.  Held^  to  pass  subsequently  acquired  real 
estate.     O*  Toole  v.  Broume,  xxv.  210. 

80.  Legacy  to  woman  whom  testator  had  deceived  by  pretended  marriage — Farmer 
codicil.  A  testator  gave  a  legacy  to  a  woman  whom  he  had  deceived  by  pretended 
ceremonies  of  marriage,  to  be  used  for  her  own  and  children's  benefit,  and  he  ap- 
pointed her  their  guardian.  Held,  with  reference  to  a  former  codicil,  to  ccnnprise  her 
child  and  the  child  of  another  woman,  both  of  whom  were  specifically  nam^  in  the 
former  codicil.    Hart  v.  TribCf  xix.  564. 

81.  Legacy y  when  vested.  A  testator  devised  real  estate  to  A,  in  fee,  chai^ged  with 
an  annuity  to  B  for  life,  and  directed  that  afler  the  death  of  B,  the  estate  should  he 
charged  with  the  payment  of  100/.  apiece  to  X,  Y,  and  Z,  and  that  the  same  should 
be  paid  to  diem  respectively  within  six  calendar  months  after  the  death  of  B,  or  such 
of  them  as  should  be  then  living.  X  died  in  the  lifetime  of  B.  Held,  that  the  legacy 
to  X  had  not  vested,  and  was  not  payable  to  his  representatives.  Goodman  v.  Dntry, 
xiii.  1S5. 

82.  Apportionment  on  deficiency,  A  bequest  of  9,900/.  to  A,  and  10,000/.  to  R 
The  first  sum  had  been  previously  given  by  deed  in  equal  mcxeties  to  the  same  per- 
sons. Held,  that  inasmuch  as  the  testatrix  supposed  that  she  still  had  the  power 
•of  appointing  both  sums,  the  legatees  must  share  the  10,000/.  in  the  proportion  of  99 
to  100.*  Laurie  Y.  Glutton,  xv.  85. 

88.  Enlarging  estate.  Where  an  estate  for  life  is  given  by  clear  words,  the  mere 
imposition  of  a  charge  on  the  tenant  for  life  will  not  have  the  effect  of  enlai^ng  the 
estate.    East  v.  Twyford,  xxxi.  62. 

84.  Devise  to  trustees  to  pay  rents  to  testator^s  daughter  for  life,  after  her  death  to  vse 
of  her  children — Survivorship — Tenants  in  common.  A  testator  devised  lands  to 
trustees  to  pay  the  rents  to  his  daughter  Anna  for  life ;  after  her  death  the  trustees 
were  to  hold  said  estate  **  and  all  accruing  share  and  interest  to  which  Anna  might 
become  entitled  by  survivorship  under  the  trusts  of  this  will  or  otherwise,"  to  the  use 
of  Anna's  children,  &c.,  or  if  none,  then  to  the  use  of  his  son  \V.  and  daughter 
Maria,  the  survivor  of  them  and  the  issue  of  such  of  them  as  had  died,  their  heirs, 
&c.,  as  tenants  in  common.  He  then  made  another  devise  in  the  same  terms  to  Maria, 
with  the  same  limitations,  mutatis  mutandis,  in  favor  of  W.  and  Anna.  Maria  died 
before  testator.  Anna  died,  leaving  a  husband  and  two  children,  the  plaintiflTs.  Held, 
that  they  were  not  entitled  as  tenants  in  common  in  fee  to  a  moiety  of  the  lands 
devised  to  Maria  for  life.     Greenwood  v.  Sutcliffe,  xxv.  266. 

85.  Devise  to  three  unmarried  daughters,  as  tenants  in  common  in  fee — Codicil  prth 
viding  for  case  of  marriage  of  daughters.  D.,  by  his  will,  devised  all  his  real  and 
personal  estate  to  his  three  unmarried  daughters,  as  tenants  in  common  in  fee ;  and, 
by  a  codicil,  desired,  **  that  if  one  of  the  three  daughters  should  get  marrie/l,  the  two 


WILLS.  787 

then  remaining  single  should,  at  the  end  of  twelve  months  after  his  decease,  pay  to 
the  nuirried  sister  500/.  in  lieu  of  all  further  claim  on  his  property ;  and  the  two  sur- 
viving daughters,  then  nngic,  should  be  sole  possessors  of  iJl  his  property."  Held, 
that  the  codicil  had  no  operation  unless  one  of  the  daughters  married  in  D.*s  lifetime, 
or  within  the  twelve  months.    JJoyd  v.  Davies^  xxv.  434. 

86.  Wu/ow's  right  to  reside  in  testator's  house — Inconsistency.  Where  a  testator,  by 
his  will,  directed  that  his  wife  might  be  allowed  to  reside  in  his  house  during  her  widow- 
hood, and  in  a  subsequent  part  of  the  same  will  directed  that  when  his  youngest 
child  should  have  attained  the  age  of  twenty-one,  then  the  house,  &c.^  should  be  sold, 
and  an  annuity  be  paid  to  the  wife,  it  was  held^  that  the  widow's  right  to  reside  in  the 
house  ceased  at  the  sale.     Chapman  v.  Gilbert,  xxxL  198. 

87.  Acceleration  of  vesting,  If^  in  a  will,  estates  are  devised  to  trustees  upon 
trust  to  pay  the  rents  and  profits  to  the  testator's  son  for  life,  and  then  to  stand  seised 
of  the  same  in  trust  for  the  first  and  other  sons  of  said  son  in  tail  general,  and  by  a 
codicil  the  gifl  of  the  rents  and  profits  to  the  son  b  revoked,  and  an  annuity  sub- 
stituted therefor,  the  effect  of  tfie  codicil,  if  such  appears  consistent  with  the  intention 
of  the  testator,  is  to  accelerate  the  vesting  of  the  remainder  in  tail  in  the  first  grand- 
ton.    Lainson  v.  Lainson,  xxxi.  200 ;  affinmng  s.  c.  xxiii.  72. 

88.  Special  occupant.  A  testatrix,  by  codicil,  devised  real  estate  to  her  daughter, 
to  hold  to  the  said  daughter,  lier  heirs,  executors,  administrators,  and  assigns,  for  and 
during  the  natural  lives  of  her  said  daughter  and  two  other  persons.  .  Held,  that  upon 
the  death  of  the  daughter  during  the  existence  of  the  other  two  lives,  her  heir  took 
as  special  occupant,  notwithstanding  the  addition  in  the  same  devise  of  the  worda 
**  executors,  administrators,  and  assigns,"  to  the  word  **  heirs."  Carpenter  v.  Duns^ 
mur€y  xxviii.  116. 

89.  Time  of  vesting.  In  case  of  a  'gift  in  trust  for  A  for  life  and  then  to  divide  six 
months  afler  A's  death,  the  residue  and  accumulation  among  the  children  of  A  and  B 
who  should  be  living,  and  have  lived  to  attain  twenty-one,  it  was  held,  that  the  word 
^  living  **  referred  to  the  time  of  the  testator's  death,  and  not  to  the  time  of  distribu- 
tion, so  that  each  child,  on  attaining  twenty-one,  took  a  vested  interest  absolutely. 
Kidd  V.  North,  xxvii.  479. 

90.  Power  to  cut  timber.  A  testator  gave  an  estate  in  trust  for  a  term  of  years, 
without  impeachment  of  waste,  with  power  to  mortgage  or  sell,  and  subject  thereto  to 
a  life  with  remainder  to  A  for  life,  remainder  to  A's  issue  in  strict  settlement ;  the 
trustees  were  to  be  allowed  to  cut  so  much  timber  as  they  should  see  fit  after  a  certain 
time  for  the  benefit  of  A.  A  died  a  few  years  afler  that  time,  the  trustees  not  having 
exercised  the  power  to  cut  timber.  After  A's  death  the  term  was  sold  for  the  purposes 
of  the  trust  Held,  that  the  purchaser  was  entitled  to  the  timber  on  the  estate  at  the 
time  of  the  sale.     Watlington  v.  Waldron,  xxvii.  281. 

91.  Direction  to  carry  on  trade.  A  direction  by  a  testator  to  his  executors,  to  con- 
tinue to  carry  on  his  trade,  does  not  authorize  them  to  embark  in  his  trade  any  of  the 
testator's  general  assets  beyond  those  already  embarked  in  it  at  ki^  death.  M*NeiUie 
V.  Acton ^  xxiii.  7. 

92.  Settlement  to  use  of  husband  and  wife  for  Itfe,  and  afler  decease  of  survivor,  to 
children — Default  of  issue — Ultimate  limitation.  By  a  marriage  settlement,  in  con- 
sideration of  the  intended  marriage  and  of  the  wife's  fortune,  certain  premises  were 
settled  to  the  use  of  the  husband  and  wife  for  life,  and  after  the  decease  of  the 
survivor,  in  case  there  should  be  only  one  child  then  living,  and  no  other  child  should 
be  dead  leaving  issue,  then  to  the  use  of  such  one  child  in  fee ;  bat  in  case  there 
should  be  more  than  one  such  child  living  at  the  decease  of  the  survivor  of  the  hus- 
band and  wife,  or  any  child  or  children  should  be  then  dead  leaving  issue,  then  to  the 
use  of  all  and  every  one  or  more  of  such  children  of  the  marriage,  and  such  children's 
children  respectively,  for  such  estates,  &c.,  as  the  husband  and  wife  or  the  survivor 
ihould  appoint,  and,  in  defiwlt  of  appointment,  to  the  use  of  all  and  every  the  chil- 
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dren  of  the  marriage  as  tenants  in  common  in  tail,  with  croe^remaioders ;  and  fat 
default  of  all  such  issue  to  the  use  of  the  wife's  brothers  and  sbters  in  fee.  There  were 
issue  of  the  marriage  two  children,  who  both  died  without  issue  before  the  survivor  of 
the  husband  and  wife.  No  appointment  was  ever  made  under  the  power.  Held,  hj 
Lord  Campbell,  C.  J.,  Coleridge,  J.,  and  Wightman,  J.,  that  the  devise  contemplated 
three  contingencies,  the  first  two  of  which  had  failed ;  and  that  the  third,  namely,  the 
default  of  all  issue  of  the  marriage  at  the  decease  of  the  survivor  of  the  husband  and 
wife,  had  taken  effect,  and  that  consequently  the  ultimate  limitation  to  the  wife's 
brothers  and  sisters  took  effect.  Heldy  by  Crompton,  J.,  that  the  ultimate  limitatioD 
to  the  wife*s  brothers  and  sisters  was  contingent  on  the  event  of  there  being  more  than 
one  child  of  the  marriage  living  at  the  death  of  the  survivor,  or  of  a  child  or  children 
of  the  marriage  being  then  dead,  leaving  issue ;  and  that  that  event  having  failed, 
ultimate  limitation  never  took  effect ;  and  that  the  words,  **  in  default  of  all  such  issue," 
did  not  mean,  "  in  the  event  of  there  being  no  chMd  living  at  the  death  of  the  survivor.'' 
Doe  d.  Lees  v.  Ford,  xxii.  302. 

93.  lUegUimate  children.  Li  case  of  a  gift  in  trust  for  A  for  life,  then  for  the  wife 
of  A,  and  after  her  death  for  the  children  of  A  then  living.  A  never  having  manned, 
but  having  illegitimate  children,  of  which  fact  the  testator  was  cognizant,  it  was  held 
that  such  children  were  excluded.     Warner  v.  Warner,  ii.  68. 

94.  Bequest  that  when  B's  first  born  son  should  attain  the  age  of  twenty-one,  thea 
half  of  the  estate  to  such  son  and  the  other  half  to  B.  An  illegitimate  son  of  B,  linng 
at  the  date  of  the  will,  and  maintained  by  the  testator,  is  not  entitled  under  such 
bequest.     Durrant  v.  Friend,  xi.  2. 

95.  Bequest  of  stock  upon  trust  to  pay  the  dividends  to  one  for  life,  and  then  to 
divide  the  capital  equally  **  between  all  the  children  of  G.  and  the  children  of  M.,  die 
wife  of  W.  B.,  who  should  be  alive  at  the  respective  deaths  of  the  said  6.  and  M." 
M.  was  married  at  the  date  of  the  will ;  she  died  afler  the  testatrix,  without  hwfiil 
issue,  but  leaving  several  illegitimate  children,  all  bom  before  the  date  of  the  will,  and 
whom  the  testatrix  believed  to  be  legitimate.  The  court  admitted  evidence  of  all  hi:iSA 
in  the  testatrix's  knowledge  at  the  time  she  made  her  will ;  but  upon  the  result  of  this 
evidence,  there  being  a  possibility  that  M.  might  have  had  legitimate  children  after  the 
date  of  the  will,  and  there  being  nothing  on  the  face  of  the  will  to  confine  the  descrip- 
tion to  the  illegitimate  children  who  were  in  existence  at  the  date  of  it,  it  was  AeU^ 
that  the  illegitimate  children  took  nothing.     OverhiWs  Trusts y  in  re,  xvii.  323. 

96.  The  court  will  not  presume  that  a  manied  woman  aged  forty-nine,  is  past  child- 
bearing,    lb.  ^ 

97.  There  is  no  inflexible  general  rule,  that  illegitimate  children  cannot  partidpatt 
in  a  gift  to  children.  An  illegitimate  child  may  take,  if  such  is  clearly  the  intentioo 
of  the  testator,  even  if  the  children  are  all  described  as  the  children  of  a  *^  present 
wife."     Oioen  v-  Bryant,  xiii.  217. 

98.  Where  a  testator  gave  a  legacy  to  all  of  the  children  of  a  late  nephew,  who  had 
died  leaving  one  legitimate  and  two  illegitimate  children,  it  was  held  that  they  were 
all  entitled  under  the  wilL    Leigh  v.  Byron,  xxi.  510. 

99.  Leaseholds  and  freeholds  to  be  converted  into  stock — Bequest  of  such  stock  to 
nephew  on  attaining  twenty-one — Petition  under  Trustee  Relief  Act.  A  testator,  hj 
his  will,  directed  the  lease  of  his  residence  to  be  converted  into  money,  and  invested 
in  stock  for  his  wife  to  receive  the  interest  for  life,  and  that  she  should  receive  all 
interest  on  all  sums  of  money  that  he  might  have  on  any  note  of  hand,  bill  or  bond, 
except  as  therein  mentioned.  The  testator  then  directed  a  freehold  estate  to  be  sold, 
and  the  produce  invested  in  stock,  and  that  his  wife  should  receive  the  interest  of  the 
same  as  well  as  of  all  stock  standing  in  his  name  at  his  death.  At  the  decease  of  his 
wife,  the  testator  directed  all  interest  and  dividends  to  be  invested  half>yearly,  and  to 
be  added  to  such  stock  which  he  bequeathed  to  his  nephew,  which  stock  and  all  acc«- 
mutations  by  the  addition  of  such  interest,  the  testator  declared  ahoold  become  tho 
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property  of  his  nephew  on  attaining  twenty-one.  The  will  did  not  contain  any  resi- 
duaiy  bequest :  Held^  on  petition  under  the  Trustee  Relief  Act,  that  the  nephew  was 
entitled  to  the  stock  in  which  the  produce  of  the  leaseholds  had  been  invested,  as  well 
as  the  stock  in  which  the  produce  of  the  testator's  freehold  estate  had  been  invested. 
In  re  Trusts  of  Courtois^s  WiUy  xxi.  500. 

100.  Bequest  of  annuity — Restraint  upon  encumbering  the  same.  A  testator  gave  all 
his  residuary  estate  to  trustees,  upon  trust  to  pay  the  proceeds  to  his  wife  for  life,  and 
after  her  decease  upon  trust  to  sell  the  property  and  to  stand  possessed  thereof,  as  to 
one  seventh  part,  in  trust  to  lay  out  and  invest  the  same  in  a  government  annuity  for 
the  life  of  his  son,  and  upon  further  trust  to  pay  such  annuity  when  and  as  the  same 
should  become  payable,  not  by  anticipation,  to  his  said  son,  for  his  life,  for  his  own 
use :  but  the  testator  declared  that  in  case  his  son  should,  either  before  or  after  his 
(the  testator's)  death,  become  bankrupt  or  insolvent,  or  should  do  any  act  to  encumber 
the  annuity,  then  the  property  was  to  go  over  to  other  persons.  The  testator's  son 
survived  the  testator  and  died  in  the  lifetime  of  the  tenant  for  life,  without  having 
become  bankrupt  or  insolvent,  and  without  having  done  any  act  to  encumber  the  an- 
nuity. Held,  that  his  personal  representatives  were  entitled  to  the  property.  Day  ▼. 
Day,  xix.  556. 

101.  Time  of  vesting.  A.  W.,  the  testatrix,  by  will,  dated  in  1798,  gave  personalty 
to  trustees  to  invest,  and  pay  the  dividends  to  H.  F.  B.  for  life ;  and  after  his  decease 

'  in  case  he  should  leave  a  child  or  children,  in  trust  for  all  and  every  the  child  and 
children  of  H.  F.  B.  equally,  payable  at  twenty-one ;  and  the  part  or  share  of  each 
such  child  or  children  was  to  be  considered  a  vested  interest  or  vested  interests  in  him, 
her,  or  them  respectively ;  and  in  case  H.  F.  B.  should  leave  no  such  child  or  children, 
then  in  trust  for  £.  L.  for  life,  with  remainders  over.  IL  F.  B.  had  one  child,  £.  B., 
who  attained  twenty-one,  and  died  in  his  father^s  lifetime,  leaving  a  widow  and  child 
him  surviving.  On  a  suit  by  the  widow  of  £.  B.,  claiming  as  his  administratrix,  insist- 
ing that  there  was  an  absolute  gift  to  £.  B. — it  was  hetd,  that  the  persons  claiming 
under  the  gift  over  were  entitled.    Bythesea  v.  Bytkesea^  xxi.  18. 

102.  Issue  taking  per  stirpes.  When  a  bequest  is  made  in  trust  to  one  for  life,  and 
upon  his  decease  to  all  his  children  equally,  who  should  be  then  living  except  one, 
and  to  the  issue  of  any  of  the  children,  who  should  then  be  dead  and  to  the  issue  of 
the  one  so  excepted,  such  issue  taking  their  respective  parents'  share,  the  issue  of  that 

-  one  so  excepted  will  take  per  stirpes  and  not  per  capita.    MincheU  v.  Lee,  xxi.  21. 

108.  Executory  devise  when  to  be  allowed.  An  executory  devise  isftin  itself  an 
infringement  of  the  rules  of  the  common  law,  and  is  only  to  be  allowed  on  considera- 
tion of  its  not  exceeding  certain  established  limits.     ChaUis  y.  Evers,  x.  429. 

104.  Executory  devise — Waiver  of  condition — Notice — Trustees.  W.  P.,  by  his  will, 
directed  his  trustees,  as  soon  as  conveniently  might  be  aft;er  his  death,  to  divide  his 
residuary  estate  into  lots,  and  set  a  value  upon  such  lots,  and  give  a  copy  of  such  par- 
ticulars of  division  and  valuation  to  his  (the  testator^s)  son ;  and  if  within  six  months 
after  delivery  of  such  copy,  the  son  should  give  notice  in  writing,  under  his  hand,  of 
his  desire  to  relinquish  all  or  any  part  of  such  real  estate,  his  interest  in  the  part  of 
the  estate  relinquished  was  to  cease,  and  become  vested  in  the  trustees,  upon  certain 
trusts,  the  effect  of  which  would  be,  out  of  the  relinquished  estates,  and  by  a  chai^ 
on  the  others,  to  put  all  the  testator's  children  on  an  equality.  Provided,  that  if  the 
son  should  neglect  to  give  "such  notice,"  or  "by  .some  notice  or  other  writing,"  to 
consent  to  hold  all  the  property  on  the  terms  thereinbefore  mentioned,  and  within  the 
time  thereinbefore  mentioned,  then,  and  so  soon  as  such  neglect  or  refusal  should  have 
happened,  the  interest  of  the  son  in  all  the  property  was  to  shift  to  the  trustees  as 
before,  the  testator's  wish  being  to  give  to  each  of  his  children,  or  their  representatives, 
one  fifth  share  of  his  property ;  and,  subject  to  these  provisions,  the  testator  devised 
the  said  estates  to  his  trustees  for  500  years,  remainder  to  his  son  in  fee.  No  allotment 
or  valuation  was  ever  made  by  the  trustees,  nor  any  notice  given  by  the  son,  but  he 
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entered  into  possession  of  the  estates,  and  accounted  for  the  rents  to  the  trustees  of  the 
father's  estates  until  his  death,  which  happened  fiye  years  and  a  half  af^er  that  of  hb 
&ther.  HeUl^  that  the  son  had  waived  his  right  to  have  the  estate  first  valued,  and 
had  elected  to  take  the  whole,  subject  to  the  charge  for  the  benefit  of  the  other  chil- 
dren.    Godwin  v.  Coulsotiy  xxi.  23. 

105-  Residuary  gift  to  a  class — Revocation  by  codicil  as  to  some  of  legatees.  Where 
a  testator  by  will  designates  certain  persons  by  name  and  certain  persons  as  a  class,  to 
be  his  residuary  legatees,  and  by  codicil  revokes  the  beqnest  to  some  of  them,  the 
remainder  of  them  will  take  tiie  whole  of  the  residuary  gift.  Clark  t.  Phillips^ 
xxL  122. 

106.  Real  estate^^Residue*  A  bequest  of  all  the  rest  and  rendue  of  the  testator's 
estate  and  efiects,  to  trustees  upon  trust  to  collect,  get  in,  and  receive  the  same,  and 
to  invest  the  same  and  every  part  thereof  in  consols,  will  pass  the  real  as  well  as  the 
personal  estate  of  the  testator.    I/Almaine  ▼.  Moseley^  xxi.  184. 

107.  A  testator  gave  his  residuary  real  and  personal  estate  to  trustees,  upon  trust, 
after  the  death  of  C,  as  to  one  fourth,  as  C  should  appoint,  and  upon  trust  to  divide 
the  rest  and  residue  between  other  persons.  Soon  after  his  death,  a  suit  was  instituted 
'for  the  administration  of  his  personal  estate,  which  continued  for  twenty-five  yciit 
after  his  death,  when  C  died  without  making  an  appointment  Held,  that  the  one 
fourth  went  to  the  heir.    Simmons  v.  RudaU,  ii.  97. 

108.  The  heir  was  made  a  party  for  the  first  time  at  the  death  of  C.  Held,  that  he  was 
barred  by  the  lapse  of  time  from  disputing  the  validity  of  the  devise  to  the  trustees,  /ft. 

109.  Description  of  houses — ^*  Strand  **-^Punctuation,  A  testator,  entitled  to  cer- 
tain houses  situate  in  Bull  Inn  Court,  Strand,  in  the  Strand  itself,  and  in  Maiden-lane, 
which  he  held  under  one  title,  devised  to  M.  and  D.  for  their  joint  lives,  and  to  ^e 
survivor  in  fee,  ^  his  f^hold  estates  situate  in  Bullen  or  Bull  Inn  Court,  Strand,  and 
Maiden-lane.*'  M.  having  died,  it  was  held,  that  the  word  "  Strand  "  was  to  be  read 
disjunctively,  and  that  the  houses  situate  in  the  Strand,  as  well  as  those  in  BuUen-cooii 
and  Maiden-lane,  passed  to  D.,  the  survivor,  in  fee.     Gaunilett  v.  Carter,  xxi.  160. 

110.  The  court  will  observe  the  punctuation,  the  articles,  and  the  use  of  words  in 
other  parts  of  the  will  in  construing  obscure  sentences  in  it    lb. 

111.  Relation  to  nearest  antecedent.  A  testator  bequeathed  life-interests  in  four 
distinct  funds  to  four  nieces  respectively,  and  directed  that,  upon  the  decease  of  any 
or  either  of  them,  the  principal  of  the  fund,  the  interest  of  which  was  to  be  received 
by  her  or  theto,  should  be  held  in  trust  for  '*  the  benefit  of  all  and  every  the  lawful 
children  of  her  or  them  so  dying,  and  of  the  survivors  or  survivor  of  my  other  lueces 
hereinbefore  named  in  equal  shares.**  One  of  the  nieces  having  died,  leaving  two 
children,  it  was  held,  that  her  fond  was  divisible  among  these  children  and  among  tke 
children  of  the  three  other  nieces ;  it  being  proper  to  give  some  force  to  the  word 
^  of,"  and  that  word  being  referable  to  the  word  **  chiktren,"  as  the  last  antecedent 
Peacock  v.  Stockford,  xxi.  20H. 

112.  Power  of  trustees  to  bequeathe  trusts.  Bequests  to  A  and  B,  their  executoit 
and  administrators,  upon  trust  B,  the  surviving  trustee,  by  his  will  bequeafJied  hif 
trust  estates  to  C  and  D,  their  heirs,  executors,  administrators,  and  assigns,  on  the 
trusts ;  and  he  appointed  C,  D,  and  £,  executors  of  his  will.  Held,  that  C  and  D 
took  only  the  legal  estate,  and  that  neither  C  and  D,  by  themselves,  nor  C,  D,  and  £, 
were  capable  of  executing  the  trusts.    In  re  RurtCs  Estate,  xxi.  289. 

113.  Time  of  vesting.  Where  a  testator  gave  his  personal  estate  to  his  wife  for  life, 
and  a  moiety  of  the  remainder  to  six  of  his  children,  and  provided  that,  if  any  one 
died  before  receiving  his  or  her  share  without  leaving  lawful  issue,  it  should  go  overt 
it  was  held,  that  the  proviso  contemplated  the  time,  when  the  children  should  be 
entitled  to  receive  their  shares,  and  not  the  time  of  actual  payment  In  re  Dodgson'i 
Trust,  xxi.  259. 

114.  Residuary  legatee  preferred  to  representatives.    In  case  of  a  bequest  to  A  lor 
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life,  and,  if  she  dies  witlioat  issae,  then  to  B  and  C,  to  be  paid  to  them  when  they  are 
twenty-one,  and  B  and  C  attain  twenty-one,  but  die  in  the  lifetime  of  A,  the  residuary 
legatee,  and  not  the  representatives  of  B  and  C,  is  entitled!  Widdicatnbe  ▼.  Muller, 
xzi.  261. 

115.  Gi/t  to  issue  or  over  on  failure  of  issue,  as  applied  to  real  and  personal 
estate — Annuitif — Joint  tenants.  Words  importing  a  gift  to  issue  or  a  gift  over  on 
failure  of  issue,  when  applied  in  a  will  to  personal  estate,  receive  a  different  construc- 
tion from  that  which  they  would  receive  if  implied  to  real  estate.  In  case  of  a  gift  of 
an  annuity  to  A  for  life  and  then  to  her  issue,  the  testator  requesting  B  and  C  to  act 
as  trustees  for  A  to  secure  the  annuity  to  her  separate  use,  A  is  entitled  to  a  life 
interest  only,  and  after  her  death  her  children  take  as  joint  tenants.  Re  Winch's 
Trusts  J  xxi.  367. 

116.  Conversion.  A  testator  gave  all  his  real  and  personal  estate  whatsoever  to  his 
wife  and  son,  whom  he  appointed  executrix  and  executor,  upon  trust,  to  permit  his 
wife  during  her  life  to  receive  the  clear  rents,  issues,  and  profits,  interest,  dividends, 
and  annual  proceeds  thereof,  subject  to  all  outgoings ;  and  upon  the  death  of  his  wife, 
then,  as  to  all  his  said  devised  and  bequeathed  freehold  and  residuary  real  and  per> 
Bonal  estate,  with  their  appurtenances,  and  of  which  his  wife  was  to  have  the  clear 
yearly  income  for  her  life,  upon  trust  for  his  son  absolutely.  Held^  that  certain  lease- 
holds belonging  to  the  testator  were  to  be  held  by  his  widow  in  specie,  no  intention  of 
conversion  being  expressed.    Harris  v.  Poyner^  xiiL  268. 

117.  AVhcre  a  testator  directs  his  real  estate  to  be  sold,  and  the  proceeds  to  go  as  his 
personal  estate,  the  conversion  will  be  absolute  for  all  the  purposes  of  the  will,  but  the 
direction  will  not  operate  so  as  to  change  the  character  of  any  share  of  the  proceeds 
undisposed  of  by  the  will     Taylor  v.  Taylor,  xxi.  363. 

118.  Apportionment  of  charges  on  red  and  personal  estate.  When  the  real  and  per- 
sonal estate  of  a  testator  are  constituted  into  one  mass,  and  subjected  to  certain 
charges,  the  charges  are  to  be  apportioned  between  the  real  and  personttl  estate,  and 
borne  by  them  pro  ratd,  according  to  their  relative  values.  Robinson  v.  The  Governors 
of  London  Hospital,  xxi.  371. 

119.  A  declaration  in  a  will  that  the  proceeds  of  the  sale  of  the  testator's  real  and 
personal  estate  shall  be  considered  to  all  intents  and  purposes  as  part  and  parcel  of 
his  personal  estate,  will  not  prevent  his  heir  from  receiving  the  moneys  arising  from 
the  sale  of  the  real  estate,  in  exclusion  of  the  testator's  next  of  kin.    lb, 

120.  Bequest  of  shares — Policy  of  assurance.  A  shareholder  in  an  unincorporated 
insurance  company,  by  whose  rules  every  holder  of  shares  was  required  to  eflect  an 
insurance  with  the  company,  by  his  will  gave  to  A  and  B  **  all  and  every  of  his  shares 
and  interest  in  the  company,  and  all  the  advantages  to  be  derived  therefrom."  The 
words  "  shares  and  interest,"  were  also,  in  other  parts  of  the  will,  used  with  reference 
to  companies  of  different  kinds.  Held,  that  the  policy  of  assurance  effected  by  the  tefr- 
tator  with  the  company,  did  not  pass  under  the  bequest    Hctrington  v.  Moffat,  xvii.  22. 

121.  Gijl  to  two  in  equal  moieties — Death  of  one.  Gift  of  personalty,  to  be  equally 
divided  between  J.  and  A.  for  the  period  of  their  natural  lives,  after  which  to  bo 
equally  divided  between  their  children.  Held,  that  on  the  death  of  A.,  J.  was  entitled 
to  a  life  interest  in  one  moiety,  the  remainder  to  be  divided  between  the  children  of 
J.  and  A.  per  capita     Abrey  v.  Neunnan,  xvii.  125. 

122.  Substitutional  words.  S.  S.,  who  died  in  1821,  bequeathed  the  interest  of 
all  her  property,  the  same  being  wholly  personalty,  to  F.  S.  for  life ;  but  in  case  she 
should  die  unmarried,  then  over  to  A.  and  B.,  or  to  their  heirs,  as  they  may  deem 
proper."  B.  died  in  1835,  leaving  a  widow  and  seven  children,  and  having  by  his 
will  bequeathed  the  residue  of  property  to  two  of  his  sons.  F.  S.  died  in  1852,  with- 
out ever  having  been  married.  Held,  that  the  words  **  or  to  their  heirs  "  were  substitu- 
tional, and  that  consequently,  as  the  property  was  personalty,  the  next  of  kin  of  B. 
took  his  share  in  equal  proportions,  the  words  **  as  they  may  deem  proper  "  having  no 
operation.    Jacobs  v.  Jacobs^  xvii.  267. 
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128.  Legal  estcUe  in  mortgaged  property,  A  testator  Veing  mortgagee  in  fee  of  aa 
estate,  bequeathed  to  trustees,  **  all  his  money  in  the  funds  and  on  Becnritiea,'*  npoa 
certain  trusts  declared  by  his  will.  Held^  that  the  legal  estate  in  the  mortgaged  prop- 
erty did  not  pass  under  these  words.    Ex  parte  Cautley^  xvii.  890. 

124.  Rights  of  crown  to  lapsed  legacy,  A  testator,  by  his  will,  dated  in  1822,  as^ 
pointed  A  (his  widow)  and  B  his  executors,  and  gave  B  a  legacy  for  his  trooble,  tM 
bequeathed  his  personal  estate  to  A  and  B,  on  the  osual  trusts  for  conyersion,  and 
directed  that  the  income  of  the  proceeds  should  be  paid  to  A  for  life,  and  thai  after 
her  death,  his  trustees,  or  the  survivor  of  them,  or  the  executors  Or  administrators  of 
such  survivor,  should  stand  possessed  of  one  half  of  the  capital  for  A,  her  executors, 
administrators,  and  assigns.  A  died  in  the  lifetime  of  the  testator.  The  testator  wm 
illegitimate.  Held^  that  the  lapsed  part  of  the  testator's  estate  belonged  to  the  crown, 
and  not  to  B,  the  executor.    Powell  v.  Marrettj  xvii.  406. 

125.  Legacy  to  executor.  A  testator  gave  to  £.  2002.,  and  appointed  him  to  be  htf 
executor ;  and  declared  that,  if  his  (the  testator's)  son  should  not  recover  fiiam  his 
then  mental  malady,  then  he  gave  E.  200/.  £.  did  not  prove  the  will.  Heldy  that  E. 
was  entitled  to  both  legacies.     Wiides  v.  DavieSf  xvii.  466. 

126.  Devise  of  residue  to  executor  in  trust — Beneficial  interest  A  testator  devised 
<<  all  my  estate,  both  real  and  personal,  to  £.  £.,  his  executors,  administrators,  and  as- 
signs, to  and  for  the  several  uses,  intents,  and  purposes  following ;  that  is  to  say :  "— 
and  then,  afler  specifying  various  objects  of  the  bounty,  appointed  *'  the  said  £.  £^ 
executor  of  this  my  last  will  and  testament  The  trusts  of  the  will  did  not  exhaust 
the  estate.  Held^  that  £.  £.  did  not  become  entitled,  for  his  own  benefit,  to  the 
personal  estate  undisposed  of,  but  was  a  trustee  thereof  for  the  widow  and  next  of 
kin  of  the  testator,  according  to  the  Statute  of  Distributions.  EUcock  t.  Mopp, 
xvL  27. 

127.  The  rule  in  such  a  case  is,  that  where  there  appears  a  **  plain  implication  Cft 
strong  presumption  **  that  the  testator,  by  naming  an  executor,  meant  only  to  give  the 
office  of  executor,  and  not  the  beneficial  interest,  the  person  named  shall  be  conndered 
a  trustee  for  the  next  of  kin  of  the  undisposed  surplus.    lb. 

128.  Trust  by  implication.  Gift  in  trust  for  A.  B.,  but  if  he  should  die  In  the  life- 
time of  the  testator  ^  without  leaving  any  child,  or,  ftc,"  then  the  residue  in  trust  for 
another  absolutely.  This  does  not  create  any  trust  by  implication  for  the  children  of 
A.  B.    Lee  v.  Busk,  xv.  880. 

129.  Residue  belonging  to  testator's  next  of  kin.  Bequest  of  residue  unto  R.  S.,  the 
son  of  P.  S.,  for  his  sole  use  and  benefit,  at  twenty<K>ne ;  fuling  him,  to  the  next  mals 
child  of  P.  S.,  who  should  attain  that  age ;  and  failing  male  children  of  P.  S.,  to  the 
seven  daughters  of  A.  B.,  the  survivors  and  survivor  of  them,  in  equal  proportioas, 
their  respective  shares  to  be  at  their  free  will  and  disposal.  R.  S.  died  before  twenty- 
one,  and  P.  S.,  having  survived  all  the  daughters  of  A  B.,  died  in  September,  1852, 
without  having  had  any  other  male  child.  Held,  that  the  residue  belonged  to  the 
next  of  kin  of  the  testator.    J^P Donald  v.  Bryce,  xvii.  806. 

130.  Wills  and  settlements.  Though  there  may  not  be  any  difierent  rule  of  con- 
struction  applicable  to  wills  and  settlements,  yet  the  different  character  of  the  instru- 
ment is  a  circumstance  to  be  weighed  in  determining  the  efiect  of  the  disposition  it 
contains.     Farrer  v.  Barker,  xv.  229. 

131.  English  will — Real  estate  in  Scotland.  The  will  of  a  testator,  domiciled  in 
England,  and  having  real  and  personal  estate  there,  and  real  estate  in  Scotland,  giving 
all  his  real  and  personal  estate  in  trust  for  the  benefit  of  all  his  children,  docs  not 
pass  the  estate  in  Scotland,  nor  is  the  eldest  son  and  heir,  according  to  the  law  of 
Scotland,  bound  to  elect  between  the  benefits  given  By  the  will  and  the  real  estate  in 
Scotland.    Maxwell  v.  Maxwell,  xiii.  440. 

182.  How  legatees  take.  If  in  a  will  there  occurs  a  limitation  in  favor  of  soni, 
accompanied  by  the  provision  that  they  shall  take  in  order  of  primogeniture,  and 


■•;^v.*f«^-v* 


WILLS.  748 

there  is  no  such  provision  as  to  grandsons,  the  sons  take  hy  particular  description  and 
the  grandsons  as  a  class.    Ea$t  v.  Twjiford,  xt.  205. 

133.  Vesting  of  legacy  in  child,  A  bequest  in  trust  to  pay  the  income  of  a  sum  of 
money  to  A  for  life,  and  then  to  transfer  the  capital  to  the  child,  or  children,  of  A, 
when  they  should  attain  the  age  of  twenty-one ;  A  had  a  child  who  attained  the  age 
o#  twenty-one,  but  died  in  her  lifetime.  Held,  that  the  legacy  had  absolutely  vested 
in  A's  child.    In  re  Thomson's  TVusto,  xv.  498. 

134.  Perpetuity.  A  testator,  by.  his  will,  bequeathed  his  personal  estate  to  trus- 
tees, upon  trust  to  pay  the  income  to  his  two  asters,  A  and  B,  for  their  lives,  and  to 
the  survivor  for  her  life ;  and  then  to  pay  the  capital  to  their  children ;  and,  in  de- 
fault of  such  children,  to  pay  the  income  to  C,  his  brother,  for  his  life,  and  then  to  pay 
the  capital  to  hb  children ;  and  in  de&ult  of  such  children,  to  the  testator^s  next  of 
kin.  The  testator,  by  a  codicil,  declared  that  he  left  hb  effects,  failing  his  brothers 
and  sisters  and  their  heirs,  to  £.  The  testator  had  two  sbters  only,  A  and  B,  and  two 
brothers  only,  C  and  D,  who  all  died  without  children.  Held^  that  the  bequest  in 
&vor  of  E  took  effect     In  re  Pattison*s  Trusts,  xv.  516. 

135.  Gift  over  upon  alternative  evenL  Though  a  gift  over  on  an  event,  expressed 
as  a  single  event,  but  comprinng  in  sense  two  branches,  will  not  be  construed  as  made 
on  two  events ;  yet  it  is  otherwise  where  the  testator  has  expressed  two  alternative 
events,  one  of  whicfi  may  be  comprehended  in  the  other.  Monypenny  v.  Bering^  xt. 
551. 

136.  A  testator,  who  in  his  will  refers  to  a  settlement,  must,  in  the  absence  of  some- 
thing to  show  the  contrary,  be  taken  to  know  the  general  effect  of  that  settlement 
Lake  v.  Currie,  xiiL  485. 

137.  Restraint  on  anticipation  or  assignment — Forfeiture  by  assignment.  Testator 
gave  2,000/.  to  trustees  upon  trust  to  pay  the  annual  income  to  C.  S.  during  his  life, 
weekly,  monthly,  or  quarterly,  as  his  trustees  should  think  fit  Testator  then  declared 
that  C.  S.  should  have  no  power  or  authority  to  anticipate  or  assign,  but  that  if  he  did 
anticipate  or  assign,  or  atten^t  to  do  so,  the  gift  to  him  should  be  void.  C.  S.,  being 
in  want,  as  was  alleged,  of  necessaries,  at  the  end  of  eighteen  months  from  the  tes- 
tator's decease  assigned  to  K«,  for  a  valuable  consideration,  aU  the  dividends  which 
then  had  already  accrued  and  were  payable,  but  not  future  dividends.  This  asngn- 
ment  recited  the  will,  and  the  conditions  against  assignment  in  it,  and  was  expressed 
to  be  "  so  far  as  C.  S.  lawfully  could  or  might,  without  working  a  forfeiture  of  his  life- 
interest  Held,  first,  on  a  joint  petition  presented  by  K.  and  C.  S.,  for  payment  to 
K.  of  the  said  annual  income,  that  nothing  passed  to  K.  Secondly,  on  another 
petition  presented  by  C.  S.,  that  he  had  comnutted  a  fbrfeiture  of  all  his  interest  under 
the  will.    In  re  Stub^  xix.  264. 

138.  Postponement  of  bequests  tiU  after  widoufs  death.  Bequests  to  the  sons  and 
daughters  of  D.  of  200/.  each,  also  the  children  of  a  son  of  D.  200/.  to  be  equally 
divided  among  them,  to  be  paid  twelve  months  afler  the  decease  of  the  testator^s 
widow.  Held,  to  be  postponed  aa  to  all  the  bequests  till  after  the  widow's  death* 
Child  v.  Elsworth,  xix.  218. 

139.  Valuation  of  residuary  estate  to  be  made  qfier  testator's  death — Charges  in  respect 
thereof  A  testator  gave  all  his  readuary  real  and  personal  estate  to  trostees,  up<m 
trust  for  his  wife  for  life;  and  afler  her  death  he  directed  that  a  just  and  true  valua- 
tion should  be  made  of  **  all  his  fi^ehold  and  leasehold  estates,  stocks,  funds,  and 
securities,  and  other  residuary  personal  estate,"  and  directed  the  same  to  be  divided, 
or  considered  as  dirided,  into  seven  equal  parts,  and  then  disposed  thereof;  and  the 
testator  directed  that  A.  B.,  one  of  his  executors,  who  was  a  surveyor  by  profession, 
<*  should  be  entitled  to  chai^,  and  should  be  allowed  aU  reasonable  charges  as  a  sur- 
veyor, in  valuing  his 'said  freehold  and  leasehold  estates,  and  in  letting  the  same,  and 
in  collecting  the  rents,  or  otherwise  in  the  management  of  his  said  estates,  whenever 
requested  or  instructed  so  to  act  by  his  eo-tnutees."    BM^  that  this  latter  elaose  ap* 
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plied  solely  to  the  valuation  and  management  of  the  freehold  and  leasehold  estates, 
and  that  A.  B.  was  not  entitled,  under  this  clause,  to  make  any  chai^ges  in  respect  of 
valuations  made  by  him  of  the  residuary  personalty  after  the  death  of  the  testaUn's 
widow.     Knott  v.  Cottee^  xiii.  304. 

140.  Expenses  of  making  good  dilapidations — Tenant  for  life  and  remainder  moL 
In  case  of  a  bequest  in  trust  to  the  testator's  wife  for  life,  and  after  to  his  son  in  trait 
absolutely  and,  afler  the  death  of  the  testator,  the  widow  is  obliged,  pursuant  to  a 
covenant  made  by  the  testator,  to  make  good  dilapidations  to  certain  leasehcdds,  these 
expenses  are  properly  chargeable  npon  the  corpus  of  the  estate  and  not  upon  the 
income  of  the  widow.    Harris  v.  Poyner^  xiii.  268. 

141.  Enjoyment  of  leaseholds  in  specie — Shares  and  bonds.  If,  by  a  will,  the  income 
of  all  the  testator's  leasehold  and  other  estates,  and  of  all  other  his  estate  and  effects, 
are  given  to  his  wife  for  life,  and  the  property  proves  to  consist  of  only  leasehold 
estates  and  certain  shares  in  companies  and  Dutch  bonds,  the  widow  is  entitled  to  the 
enjoyment  of  the  leaseholds  in  specie,  but  not  of  the  shares  and  Dutch  bonds.  BUmn 
V.  Bell,  xiii.  188. 

142.  Legacy  upon  qondition.  A  trustee,  having  doubts  as  to  the  legality  of  laying 
out  in  repairs  certain  sums  derived  from  the  sale  of  timber  from  the  estate,  his  co-trus- 
tee advised  that  it  be  done  and  promised  to  indemnify  him  and  sa^e  him  from  all  ham 
in  the  matter.  In  his  will,  the  surety  ordered  that  1,000/.,  the  sum  he  supposed  ta 
have  been  expended  in  repairs,  be  paid  to  the  persons  entitled  to  the  moneys  arisiiig 
from  the  sale  of  the  timber,  if  they  would  accept  the  same  in  lieu  of  all  claim  tiiereto. 
It  was  found  that  only  500/.  had  been  thus  expended  in  repairs.  Held,  that  the  pe^ 
sons  interested  in  the  money  arising  from  the  sale  of  the  timber,  were  entitled  to  the 
whole  sum  of  1,000/.,  if  they  would  take  it  on  the  terms  stated  by  the  wilL  Sieuart  t. 
Frankland,  xiii.  298. 

143.  Residuary  bequest — Widow  dying  or  marrying  again,  A  testator  gave  to  fail 
wife  all  his  stock  in  trade,  &c.,  for  her  life,  if  she  should  so  long  continue  his  widow; 
but  at  her  death,  or  second  marriage,  he  gave  the  said  stock  in  trade,  &c.,  to  be 
equally  divided  among  die  children  he  then  had  or  might  have.  But  in  case  his  wife 
should  not  marry  again,  then  the  testator  bequeathed  to  her  all  and  every  his  personal 
estate  and  effects  whatsoever  for  her  life,  and  the  same  to  be  equally  divided  amongit 
such  of  his  children  as  should  be  living  at  her  decease,  share  and  share  alike.  EeH 
that  the  first  clause  in  the  will  was  not  intended  to  be  a  specific  bequest,  and  the  last 
a  residuary  bequest ;  but  that  both  clauses  were  intended  to  deal  with  the  whole  prop- 
erty, and  were  applicable  to  different  events :  the  first  applying  to  the  testator's  widow 
marrying  again,  the  latter  to  her  dying  without  marrying  again ;  and  the  latter  event 
being  the  one  which  happened,  the  children  living  at  her  death  became  entitled,  tt> 
the  exclusion  of  the  representatives  of  those  who  had  died.  Wiggins  t.  Wiggins, 
xiii.  150. 

144.  Residue  to  wife  during  widowhood — Residue  consisting  in  part  of  dehi  payaUe 
by  instalments  with  interest — Who  entitled  to  interest.  A  testator  by  his  will,  be- 
queathed all  the  residue  of  his  real  and  personal  estate  to  his  executors,  upon  tnut  to 
pay  his  wife  the  income  and  profits  thereof,  so  long  as  she  should  continue  his  widow. 
A  part  of  the  personal  estate  of  the  testator,  at  his  death,  consisted  of  a  debt  of 
12,000/.  payable  by  annual  instalments  of  1,500/.,  with  interest  at  5/.  per  cent  fitn 
the  death  on  the  debt  or  such  part  as  for  the  time  being  should  remain  unpaid.  HeU 
that  the  tenant  for  life  was  entitled  to  4/.  per  cent  on  the  debt  or  such  part  as  should 
remain  unpaid,  and  that  the  other  1/.  per  cent  ought  to  be  invested  for  the  benefit  of 
the  tenant  for  life  and  those  entitled  in  remainder.    Meyer  v.  Simonson,  xiiL  133. 

145.  Period  of  division.  A  bequest  in  trust  for  a  wife  and  five  children,  with  1h» 
following  provisions  as  to  the  shares  of  the  three  daughters :  '*  But  in  case  of  tiis 
marriage  of  all  or  either  of  his  daughters,  the  child  or  children  of  either  of  them  ftat 
should  outlive  their  mother  or  mothers  should  have  his,  her,  or  their  moCherB'  ahan ; 
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and  in  the  case  of  the  death  of  <»ie  or  more  of  his  aforesaid  children  that  might  die  un- 
married, his,  her,  or  their  shares  and  share  should  be  equally  divided  among  the  sur- 
vivors of  his  aforesaid  children  or  their  children."  The  testator's  widow  died  in  1838, 
and  one  of  the  daughters  died  in  1849,  without  living  been  married.  Held,  that  the 
period  of  division  as  to  the  daughters'  shares  was  not  the  death  of  the  tenant  for  life, 
but  the  deaths  of  the  daughters ;  and  that  the  gift  over  upon  dying  unmarried  was 
not  to  be  restricted  to  dying  unmarried  in  the  lifetime  of  the  tenant  for  life.  In  re 
Walker's  Trust,  xiii.  30. 

146.  Codicil — Executory  bequest  over.  A,  by  his  will,  bequeathed  leaseholds  to  his 
daughter  M.  for  her  life,  and  after  her  decease  to  her  lawful  issue,  and  '*  in  default  of 
such  issue,"  to  his  son  G.  and  his  issue.  A  codicil,  made  by  the  testator,  recited  that 
he  had  bequeathed  the  leasehdds  to  G.  after  the  death  of  M.,  and  **  in  default  of  her 
leaving  lawful  issue."  Held,  that  the  will  might  be  interpreted  by  the  codicil,  and  that 
iJti^  gift  over  in  the  will,  ^  in  default  of  issue,"  being  therefore  capable  of  importing  a 
bequest  over  on  &ilure  of  issue  living  at  M.'s  death,  it  ought  to  be  taken  in  that  sense ; 
and  that  even  if  the  limitation  in  the  will  gave  an  absolute  interest  to  M.,  there  was  a 
good  executory  bequest  over  to  G.  and  his  issue.    Dariey  v.  Martin,  xxiv.  275. 

147.  Property  to  he  settled  on  children  after  parents  death — Cross-4imitalions  over. 
Where  property  is  directed  to  be  settled  on  children  afler  the  death  of  the  parent, 
equally,  so  that  the  issue  of  any  child  dying  in  the  lifetime  of  the  parent,  may  take  his 
or  her  deceased  parent's  share ;  and  in  de&ult  of  such  children,  over : — Held,  that 
such  children  or  issue  must  survive  the  parent ;  and  that  there  must  be  cross-limita- 
tions over,  in  the  event  of  any  child  dying  in  the  lifetime  of  the  parent  leaving  no 
issue  who  shall  survive  the  parent,  in  favor  of  the  other  children,  or  issue  of  deceased 
children,  surviving  the  parent     Turner  v.  Sargent,  xxiii.  580. 

148.  Bequest  for  benefit  of  children  and  their  issue.  Bequest  in  a  certain  event 
^  for  the  benefit  of  my  children  and  their  issue,"  with  a  reference  to  a  previous  be- 
quest to  £.  **  and  in  case  there  shall  be  no  child  of  £.  living  at  the  time  of  her 
decease,  &c.,  or,  being  any,  they  shall  all  die  under  twenty-one,  then  unto  all  and 
every  my  children  then  living,  and  the  child,  &c.,  of  such  of  my  **  said  "  children  as 
shall  then  be  dead,  per  stirpes  in  equal  shares."  Held,  that  the  children  of  a  child 
who  was  deceased  at  the  date  of  the  will  were  not  entitled.  In  re  Thompson's  Trust, 
zxiii.  570. 

149.  Bequest  to  A  and  B  of  an  estate,  each  to  have  one  half,  for  life,  and  then  the 
said  premises  to  go  to  their  children ;  B  died  without  children,  leaving  A  his  heiress  at 
law.    /f€2£f,  that  A  took  B's  moiety  as  heiress  at  law.    In  re  Laverick^s  Estate,  xxm,  A55, 

150.  Unmarried  daughters.  Where  a  testator  gave  a  legacy  to  the  son  and  un- 
married daughters  of  A  equally,  and  a  part  of  these  daughters  afterwards  married,  it 
was  held,  that  the  gift  was  not  to  a  class,  but  to  the  son  and  daughters  of  A,  who  were 
unmarried  at  the  date  of  the  will.    Hall  v.  Robertson,  xxiii.  275. 

151.  Bequest  to  husband  and  wife  and  third  person.  In  case  of  a  gift  of  personal 
property  to  a  man  and  his  wife  and  a  third  person,  the  same  rule  applies  as  in  the 
case  of  real  property,  and  the  husband  and  wife  are  entitled  only  to  a  moiety.  In  re 
Wylde's  Estate,  xv.  371. 

152.  Bequest  to  two  on  attaining  twenty-five  or  marrying — Cumulative  legacies.  Be- 
quest of  1,000/.  each  to  A  and  B  when  they  should  attain  the  age  of  twenty-five  years, 
or  marry  with  the  consent  of  the  executors ;  and  the  same  will  directed  that  1,000/. 
t)e  invested'for  each  when  she  should  arrive  at  the  age  of  twenty-five  years,  &c.  Held, 
that  the  first  legacies  vested  on  the  happening  of  either  of  the  alternatives,  and  that 
ihe  legacies  last  named  were  cumulative  to  the  first     Thompson  v.  Teuton,  xv.  458. 

153.  Specific  bequests — Bank  annuities.  In  case  of  a  bequest  of  **  1,000/.  3/.  per 
cent  consolidated  bank  annuities,  part  of  the  stock  standing  in  my  name  in  the  books 
of  the  Government  and  Company  of  the  Bank  of  England,"  in  trust  for  A  for  life, 
and  other  bequests  in  the  same  words,  it  proving  that  the  testatrix  had  no  stock  stand* 
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ing  ia  her  own  name,  but  was  entitled  to  a  som  of  consols,  insufficient  to  pay  the 
legacies,  and  to  a  sum  of  3/.  5^.  per  cent  standing  in  her  husband's  name,  it  was  held, 
that  the  legacies  were  specific  bequests  out  of  both  these  funds,  and  carried  interest 
from  the  death  of  the  testatrix.     Sa^tey  v.  Rumney,  xv.  4. 

154.  Gift  of  policies  and  shares — Policies  misdescribed.  The  testator  gave  ceitain 
**  policies  "  to  one  legatee  and  certain  **  shares  "  to  another.  The  described  policies 
could  not  be  found,  though  others  could,  but  the  shares  were  properly  described.  The 
word  *'  policies  "  passed  the  policies,  though  misdescribed,  and  the  shares  passed  ac- 
cording to  the  plsdn  construction  of  the  wilL     Waters  v.  Woody  xv.  292. 

155.  Wi/e  entitled  to  legacy  in  her  own  right,  >  A  bequest  to  B,  with  a  declaratioD 
that  if  B  died  in  the  lifetime  of  the  testator,  the  legacy  should  not  lapse,  but  go  to  B's 
representatives.  B  died,  leaving  a  wife  and  three  children,  making  a  will,  giving  all 
his  personal  estate  to  the  wife.  Held^  that  the  wife  was  in  her  own  right  entitled  to 
the  first  named  legacy.    Hewilson  v.  Todhunter,  xv.  856. 

156.  Children  entitled  to  interest  of  respective  shares  far  life — Death  of  child.  A 
testator  directed  his  property  to  be  invested  in  the  funds,  1,000/.  in  each  child's  name, 
and  1,000/.  in  his  wife's ;  the  interest  to  be  received  by  them  for  life,  and  afterwards 
to  their  descendants ;  except  his  wife's  which  was,  at  her  death,  to  be  divided  amongst 
them.  By  a  codicil,  he  alluded  to  the  funds  being  increased,  and  directed  the  same 
division  and  appropriation  to  be  made,  except  that,  as  any  share  should  fiill  in,  it  was 
to  be  added  to  the  others,  in  case  the  original  holder  should  have  no  children.  Held, 
that  upon  the  will  and  codicil  taken  together,  the  children  were  only  entitled  to  the 
interest  of  their  respective  shares  for  life,  and  that  the  share  of  any  child  dying  with- 
out children  wopld  go  over.    Bird  v.  Webster,  xvii.  451. 

157.  Residuary  legatees  entitled  to  surplus  produce  of  copyhold  estates.  A  testator, 
by  his  will,  devised  and  bequeathed  all  his  freehold  and  copyhold  estates  and  his 
personal  estate  to  trustees,  upon  trusts,  for  sale  and  conversion  into  money,  and 
directed  them  to  pay  certain  legacies,  but  did  not  make  any  residuary  bequest  The 
testator,  by  an  unattested  cc^cil,  gave  other  legacies  out  of  the  mixed  fund,  and 
appointed  A,  B,  and  C  his  residuary  legatees.  Held,  that  A,  B,  and  C  were  entitled 
to  the  surplus  produce  of  the  copyhold  estates.     Wildes  v.  Davies,  xvii.  466. 

158.  Vested  indefeasible  interests  in  children.  A  testator  gave  all  the  residne  of  his 
real  and  personal  estate  to  trustees,  upon  trust  to  convert  and  invest  his  personal 
estate,  and  to  pay  the  interest,  income,  and  rents  to  A  for  life,  and  declared  that  they 
should,  as  soon  as  conveniently  might  be  after  the  decease  of  A,  convey,  pay,  assign, 
transfer,  and  make  over  the  residuary  real  estates  and  the  trust  moneys  and  premises 
unto  and  among  all  and  every  the  child  and  children  of  A,  as  and  when  they  should 
severally  and  respectively  attain  their  ages  of  twenty-one  years,  as  tenants  in  com- 
mon, and  their  respective  heirs,  executors,  and  administrators ;  and,  if  there  should 
be  but  one  child,  then  to  such  child,  his  or  her  heirs,  executors,  and  administntors. 
A  died,  leaving  three  children,  two  of  whom  died  in  their  infancy.  Held,  that  all 
three  children  took  vested  indefeasible  interests  in  the  real  and  personal  estate.  Sing 
V.  Isaacson,  xvii.  455. 

159.  Power  to  trustees  to  convert  personalty  into  realty — Intention  to  make  two  funds 
blended  property,  A  testator  made  a  will  in  the  following  form :  **  Whereas,  I  am 
seised  in  fee-simple  of  divers  freehold  manors,  or  reputed  manors,  messuages,  lands, 
tenements,  rents,  and  hereditaments,  situate,  &c.,  and  of  a  leasehold  estate  in,  &C.,  and 
also  of  a  copyhold  estate,  situate,  &c.,  and  also  of  freehold  estates  in,  &c.,  and  of  large 
sums  in  the  funds  of  England.  Now  I  do  hereby  give  and  devise,  after  my  just  debts 
and  funeral  expenses  and  legacies  are  paid,  (which  I  order  to  be  paid  out  of  my 
personal  estate,)  all  my  estates  in  the  funds  of  England,  and  all  my  said  manors,  &&," 
unto  three  persons  in  succession,  and  their  sons  sncces^vely  in  tail  male,  in  atiict 
settlement ;  **  and  for  default  of  such  issue,  I  give  and  devise  the  same  to  my  own 
right  heirs  forever."    He  then  gave  hb  trustees  a  power,  with  the  consent  a£  the 
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person  who  might  be  in  possession,  to  hj  out  his  personal  estate  in  the  purchase  of 
freeholds,  &c.,  and  to  settle  the  same  when  purchased  to  such  uses  as  were  declared 
of  his  **  manors,  or  reputed  manors,  messuages,  lands,  tenements,  rents,  hereditaments, 
and  premises  devised  by  this  my  will,  as  shall  be  then  existing  undetermined,  or 
capable  of  taking  effect,  &c.,  to,  &c.,  for  no  other  estate,  use,  trust,  or  purpose  what- 
soever." Held,  first,  that  the  power  to  trustees  to  convert  personalty  into  realty  did 
not  operate  as  an  absolute  conversion.  But,  secondly,  that,  on  the  face  of  the  will,  it 
was  the  intention  of  the  testator  to  make  the  two  funds  a  blended  property,  and  to 
give  them  the  character  of  real  estate,  and  to  make  both  properties  go  together,  and 
to  give  both  to  persons  expressly  designated ;  and  that  such  intention  did  not  cease 
with  the  fiulure  of  issue  male  under  the  limitations,  so  as  to  make  the  real  estate  after- 
wards go  in  one  way,  and  the  personal  estate  in  another.  Beauvoir  v.  Beauuoir, 
xviii.  1. 

160.  Equality  of  division  among  children — ^^Error  scribentis.*'  A  testator  who  had 
made  equal  allowances  during  his  life  to  four  sons  for  their  maintenance,  and  had 
settled  property  of  the  same  annual  amount  on  each  of  his  three  daughters  on  their 
respective  marriages,  made  his  will,  dividing  his  real  estate  into  seven  portions,  and 
described  it  in  seven  schedules.  The  annual  rental  of  each  portion,  excepting 
"four"  and  "five"  was  of  nearly  equal  amount  The  testator  was  indebted  on 
moi%agcs  of  his  real  estates,  and  directed  the  trustees  of  his  will,  out  of  his  personal 
estate,  to  pay  to  the  son  to  whom  he  afterwards  devised  "  four,"  an  annual  sum,  while 
a  piece  of  land  which  was  comprised  in  "  four "  was  unlet  He  then  directed  the 
rents  of  "  four  "  and  "  five,"  and  equal  portions  (fifths)  of  the  rents  of  the  other  five 
properties  to  be  set  apart  to  raise  the  annual  sum,  and  to  be  accumulated  till  the 
mortgages  could  be  paid  off.  He  then  directed  that  when  the  vacant  piece  of  land 
should  be  let,  (which  the  testator  himself  estimated  would  make  the  rental  of  "  four  " 
about  equal  to  each  of  the  others  except  "  five,")  the  annual  sum  for  paying  off  the 
mortgages  should  be  raised  by  the  whole  rents  of  the  lands  comprised  in  the  "  fourth" 
schedule,  and  the  remainder  by  equal  sixth  parts  of  the  hereditaments  comprised  in 
the  other  schedules.  Held,  overruling  a  decision  of  a  vice-chancellor,  that  the  whole 
will  showed  that  the  general  intention  of  the  testator  was  equality  of  division  among 
the  seven  children,  and  that  the  word  "  fourth,"  in  the  place  where  it  was  used,  must 
be  treated  as  there  without  design,  without  meaning,  and  merum  per  errorem  scriben" 
tis ;  and  further,  that  "  fourth  "  was  written  for  "  fifth,"  and  the  will  must  be  so  con- 
strued.   Hart  y.  Tulk;  Tulk  v.  Hart,  xix.  488. 

161.  Devise  of  estates  derived  by  inheritance  does  not  embrace  estates  acquired  by 
deed  of  gift.  A  testator,  by  his  will,  gave  all  his  freehold  and  copyhold  hereditaments 
in  the  county  of  D.,  "  which  had  or  might  thereafter  come  into  his  possession  by  in- 
heritance from  his  late  father ; "  to  trustees  for  a  term  of  500  years,  ui)on  trust,  to 
provide  for  the  pa^'ment,  among  other  things,  of  an  annuity  of  8,000/.  to  his  wife.  Part 
of  the  testator's  estates  in  the  county  of  D.  were  conveyed  to  him  by  his  father  by 
deed  of  gift,  and  he  entered  into  possession  of  them  in  his  father's  lifetime.  Other 
parts  of  the  testator's  estates  in  the  county  of  D.  were  devised  to  him  by  his  father^s 
will,  he  being  his  father's  heir  at  law.  The  latter  estate  was  insufficient  to  provide 
for  the  sums  charged  upon  it  Held,  that  the  estates. acquired  by  the  testator  by  the 
deed  of  gift,  did  not  pass  by  the  devise  to  the  trustees.  Wilkinson  y.  Bewicke 
xvii.  3. 

162.  Gift  to  nieces — Children  of  deceased  niece.  Gift  by  will  to  "my  nieces,  to  be 
paid  and  divided  equally  between  them,  for  their  separate  use ;  and  in  case  of  either 
of  them  dying  in  the  life  of  A,  then  the  share  of  the  one  so  dying  to  go  to  her  children 
equally."  Afterwards,  the  testator  made  another  gift,  "  for  the  benefit  of  my  said 
nieces,  in  manner  hereinbefore  directed  as  to  the  said  first  gift."  One  of  the  nieces 
died  in  the  lifetime  of  A,  leaving  children.  Held,  that  these  children  took  no  interest 
in  the  second  gift    iMmUy  y.  Bobbins,  xix.  23. 
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168.  Legatee  of  mortgage — Unpaid  arrears  of  interest — Repairs  of  mortgaged  prem^ 
ises — Duress.  A  testator's  will  contained  the  following  claases :  ^  I  give  all  mj  inteml 
and  claim  on  household  property  in  N.,  belonging  to  the  saccesBora  of  the  late  [mort- 
gagee] on  which  I  have  a  mortgage  of  1,500/."  &c.,  **to  the  plaintiff,  his  betn,  and 
assigns  forever/'  &c.  "  My  widow  shall  pay  my  funeral  expenses  and  other  jmt  debts, 
without  interfering  with  the  legacies  to  my  family."  Held,  that  by  the  will,  not  only  the 
principal  sum  of  1,500/.,  but  also  all  unpaid  arrears  of  interest,  passed  to  the  plaintiff  as 
legatee.  That  the  plaintiff  was  not  liable  to  repay  to  the  executrix  the  som  die  had 
paid  for  repairs  of  the  mortgaged  premises  ordered  by  the  testator.  That  the  execu- 
trix was  not  justified  in  refusing  to  give  up  to  the  phdntifT  the  mortgage  deed  nntO  he 
had  paid  to  her  the  amount  of  the  arrears  of  interest  and  of  the  bill  for  the  repairs ; 
and  that,  assuming  that  she  had  assented  to  the  legacy,  and  that  the  smns  were  paid 
under  duress,  he  was  entitled  to  recover  them  back.     Gibbon  v.  Gibbon,  xx.  214. 

164.  Tenants  in  common.  In  case  of  a  bequest  upon  trust  to  pay  the  profits  for  the 
support  of  the  testator's  daughter.  A,  and  her  children,  and  when  the  youngest  of  sud 
children  should  have  attained  the  age  of  twenty-one,  then  to  pay  the  profits  to  soch 
children  equally,  with  the  benefit  of  survivorship  among  A  and  her  children,  aoid,  in 
case  of  the  death  of  any  child  leaving  issue,  such  issue  to  take  the  parent's  share,  it  wv 
held  that,  from  these  provisions  and  the  tenor  of  the  will  in  other  re^>ects,  the  chiliren 
of  A  took  as  tenants  in  common.     Gooch  y.  Gooch,  xxi.  584.  V 

165.  Demse  to  trustees  for  benefit  of  daughters  to  be  paid  to  them  at  twenty-on^ — Pro- 
vision in  case  of  marriage.  If  a  testator  gives  property  to  trustees  for  the  benefit  of 
his  daughters,  to  be  paid  and  assured  to  them  as  they  shall  attain  the  age  of  twenty- 
one,  and  provided  any  daughter  marries  under  twenty-one,  with  the  consent  of  the 
trustees,  then  they  may  pay  such  daughter  her  share  at  the  time  of  such  marriage,  of 
in  their  discretion  settle  the  same,  the  trustees  have  no  power  to  direct  a  settiement 
for  the  benefit  of  one  of  the  daughters  married  under  twenty-one  without  oonMmt 
Taylor  v.  Austen,  xxi.  270. 

166.  Power  of  sale  in  executors,  A  testator,  by  his  will,  appointed  A,  B,  and  C  to 
be  his  executors,  in  trust  to  dispose  of  his  property.  He  directed  that  all  his  debts  sfaoold 
be  discharged  and  that  the  residue  of  his  property  should  be  disposed  of  by  them  at  ^ 
time  therein  mentioned,  save  and  except  his  estate  at  M.,  which  he  ga^e  to  A  for  life. 
Held,  that  A,  B,  and  C  had  a  power  of  sale  of  the  estate  at  M.  Mather  ▼.  Norton, 
viii.  255. 

167.  Gift  of  annuity,  A  testator  gave  an  annuity  *<  to  A  for  her  life,  and  the  issue  tram 
her  body  lawfully  begotten ;  on  failure  of  which,  to  revert  to  my  heirs ;  and  I  request 
B  and  C  to  act  as  my  trustees  for  A,  so  that  the  said  annuity  may  be  secured  for  her 
separate  use."  Held,  that  A  was  entitled  for  life  only  to  the  annuity,  with  remainder 
to  her  issue.    Re  Wyneh's  Trust,  xxvii.  875. 

1 68.  **  Next  of  kin.**  A  remainder  to  the  next  of  kin  of  A,  if  A  as  not  living  on  the 
happening  of  certain  events,  moans  the  next  of  kin  of  A  at  the  time  of  his  death. 
Gundry  v.  Pinniger,  xi.  68. 

169.  Next  of  kin  ex  parte  matemd,  when  to  be  ascertained — Exclusion.  Money  ww 
lefl  to  trustees  for  the  use  of  M.  for  life,  mm  remainder  to  her  children ;  bnt  in  case 
she  should  die  without  issue,  or  they  shovild  all  die  before  their  shares  became  rested, 
then  after  the  decease  of  M.  to  **  pay,  assign,  and  transfer  "  the  stock  unto  N^  if  he 
should  be  then  living,  but  if  he  should  be  then  dead,  then  unto  the  next  of  kin  of  N. 
in  a  legal  course  of  distribution  ex  parte  matemd.  N.  died  in  the  life  of  M.,  who  wai 
then  his  next  of  kin  ex  parte  palemd  and  also  ex  parte  matemd  ;  but  upon  the  death 
of  M.  the  fund  was  claimed  by  the  next  of  kin  ex  parte  matemd.  Held,  that  the  next 
of  kin  was  to  be  ascertained  at  the  death  of  N. ;  that  the  words  ex  parte  maUrn&t 
implied  no  exclusion  of  the  next  of  kin  ex  parte  patemd,  and  thai  M.  on  the  death  of 
K.  became  absolutely  entitled  to  the  fund.     Gundry  ▼.  Pinniger^  viL  148. 

170.  Husbands  of  daughters  not  taking  as  next  of  kin.    Under  a  bequesli  in  the  evml 
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of  daughters  dying  without  leaving  issue,  in  trust  for  the  persons  who  would  at  the  time 
of  the  decease  of  such  daughters  respectively,  be  entitled,  as  next  of  kin,  or  otherwise, 
to  the  personal  estate  of  such  daughters  respectively,  under  the  statutes  made  for  the 
distribution  of  intestates'  effects,  it  was  held^  that  the  husbands  of  the  daughters  did  not 
take.    MUne  v.  GUbartj  xix.  228. 

171.  Remainder  to  ^^  personal  representatives  or  next  of  kin."  In  case  of  a  bequest  by 
a  testatrix  of  her  personal  estate  to  her  sister  for  life,  for  her  separate  use,  with  remain- 
der over  among  her  nieces,  with  remainder,  in  case  of  the  nieces  dying  without  chil- 
dren "  to  the  personal  representatives  or  next  of  kin  "  of  the  testatrix's  father,  the  next 
of  kin  of  the  father  at  the  death  of  the  testatrix  arc  entitled.    Philps  v.  EvanSy  vi.  37. 

172.  Heir  at  law,  A  testator  devised  and  bequeathed  all  his  real  and  personal 
estate  to  trustees  upon  trust  (aAer  certain  life  estates)  for  the  heir  at  law  of  his  family 
then  living,  whosoever  the  same  might  be.  Ileld^  that  the  next  of  kin  of  the  testator, 
according  to  the  Statutes  of  Distribution,  had  no  interest  under  the  above  gift.  Tet" 
low  ▼.  Ashton^  i.  164. 

1 73.  Bequest  to  class,  one  excepted.  In  case  of  a  bequest  in  favor  of  a  class  of  persons, 
the  testator  expressing  an  intention  to  except  one  of  the  class,  but  not  specifying  which 
one,  the  bequest  is  vsdid  for  the  whole  class,    lllingworth  v.  Cooke,  v.  66. 

1 74.  Devise  to  a  class,  in  part  legal  and  in  part  illegal.  In  case  of  a  devise  to  a  clasSy 
a  part  of  which  is  legal  and  a  part  of  which  is  illegal,  the  court  will  not  split  the  devise 
and  give  effect  to  that  which  is  legal.  Therefore,  in  case  of  a  residuary  gift  to  the  un- 
born children  of  A  when  they  shall  have  attained  the  age  of  twenty-three,  if  A  dies 
without  having  had  children,  though  the  latter  event  is  included  in  the  former,  yet  the 
court  cannot  hold  the  limitation  good  as  a  limitation  over  in  case  of  A's  not  having 
children.     Challis  v.  Evers,  x.  429. 

175.  Period  of  ascertaining  a  class.  A  bequest  to  A  for  life  and  at  his  death  to  his 
issue*living  at  the  time  of  his  death  and  the  issue  of  those  who  should  then  be  dead, 
(the  last  mentioned  issue  taking  by  representation  from  their  deceased  parent,)  when 
they  should  have  reached  the  age  of  twenty-one.  A  had  a  child,  B,  who  died  in 
his  lifetime,  leaving  four  children.  Two  of  these  died  in  their  in&ncy  in  the  lifetime 
of  A.  Held,  that  the  class  to  take  was  all  the  children  left  by  B,  and  that  the  gift  had 
vested  absolutelv  in  all  those  children.    Barker  v.  Barker,  xiii.  172. 

176.  Time  at  which  to  take  death  of  legatee.  Where  a  testator  makes  a  gift  to  per- 
sons of  a  class,  and  then  declares  that,  if  any  of  this  class  shall  die  without  leaving 
issue,  his  or  her  share  shall  go  to  the  survivors,  and  in  case  any  one  deceased  shall 
have  left  issue,  such  issue  shall  be  entitled  to  their  parents'  share,  the  time  of  the  death 
referred  to  must  be  held  to  be  in  the  lifetime  of  the  testator,  and,  consequently,  those 
of  the  class  surviving  the  testator  take  absolutely  shares  in  the  estate.  Wood^rne  v. 
Woodburne,  xxiii.  323. 

177.  Bequest  to  such  of  a  class  as  should  be  in  England  at  testatrisfs  death — Some  in 
Ireland  held  entitled.  Where  a  testatrix  bequeathed  her  estate  to  such  of  a  certain 
class  as  should  be  in  England  at  the  time  of  her  death,  and  to  the  children  of  persons 
of  that  class  who  should  then  be  dead,  such  children  living  in  England,  two  of  the  class, 
one  of  whom  was  staging  in  Ireland  with  her  husband,  who  was  on  duty  there,  and 
the  other  vi:<iting  the  first,  at  the  death  of  the  testatrix,  were  held  entitled  to  shares. 
Woods  V.  Townley,  xxiii.  310. 

178.  Legacies  to  some  specially  named  and  to  others  as  a  class — Exclusion  of  some. 
A  testator,  after  giving  legacies  to  various  persons,  some  of  whom  are  mentioned  by 
name  and  others  described  as  a  class,  bequeathed  the  residue  of  his  property  to  his 
several  legatees  thereinbefore  "  specially  named,"  exclusive  of  the  objects  taking  imdcr 
the  trusts  for  the  distribution  of  blankets.  Held,  that  the  testator,  by  excluding  certain 
persons  not  mentioned  by  name  from  his  residuary  bequest,  had  sufficiently  explained 
his  intention  ;  and  that  under  the  words  "  specially  named,"  those  legatees  who  were 
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not  mentioned  nominatinij  but  only  described  as  a  class,  were  entitled  to  share  eqnallj 
with  the  other  legatees.    In  re  Holmes's  Trusty  xvii.  892. 

179.  Bequest  to  such  relations  as  should  claim  within  two  months-^Class  when  atcer- 
tained.  Bequest  to  A  for  life,  and  afterwards,  in  an  event  (which  happened,)  the 
testator  directed  advertisements  to  be  made  for  his  relations,  to  snch  only  of  whom  as 
should  claim  within  two  months  he  left  the  property,  to  be  divided  according  to  the 
discretion  of  his  executors.  Held,  that  the  next  of  kin  of  the  testator,  according  to  the 
statute,  took  equally,  and  that  the  class  was  to  be  ascertained  at  the  death  of  A,  and 
not  at  the  death  of  the  testator.     Tiffin  v.  Longman^  xix.  298. 

180.  Priority.  A  testator  gave  his  estate  to  trustees,  upon  trust  to  invest,  and  out 
of  the  dividends  to  pay  two  life  annuities  to  his  daughter,  and  other  annuities  to  other 
relatives ;  he  also  gave  certain  legacies.  Held,  upon  the  construction  of  the  will,  re- 
versing the  decision  of  the  court  below,  that,  the  estate  proving  deficient,  the  annnities 
were  not  entitled  to  priority  over  the  legacies,  but  must  abate  ratably ;  and  that  they 
were  not  to  be  paid  out  of  the  corpus.    Afiller  v.  Huddlestone,  viii.  26. 

181.  Onus  of  proving  priority.  In  deciding  upon  questions  of  priority  mider  a  wiB, 
the  mere  circumstance  of  relationship  to  the  testator  is  not  entitled  to  mnch  weight 
The  onus  lies  on  the  party  seeking  priority  to  make  out  that  such  priority  was  intended 
by  the  testator,  and  the  proof  of  this  must  be  clear  and  conclusive.     lb. 

182.  Annuities — Alternative  gift — Right  of  option.  A  testatrix,  by  her  will,  dated  in 
1832,  gave  to  trustees  the  sum  of  20/.  per  annum,  bank  long  annuities,  or  *'  an  amoont 
or  yearly  sum  equal  thereto,"  upon  trust  to  pay  the  same  to  A  B  for  her  life,  and  after 
her  decease  to  transfer  the  principal  stock  or  money,  which  should  be  set  apart  for  the 
payment  of  the  said  yeariy  sum  unto  A  B's  children  who  should  be  living  at  A  B'f 
decease.  At  the  date  of  her  will,  the  testatrix  had  .50/.  long  annuities,  and  she  con- 
tinued to  possess  the  same  until  her  death.  These  long  annuities  being  terminable  in 
1860,  it  was  held,  that  the  testatrix  intended  to  give  a  permanent  annuity  of  20/4  A>>d 
that  the  trustees  were  bound  on  behalf  of  the  children  of  A  B  to  take  the  course  moit 
beneficial  for  them,  and  to  have  a  permanent  fund  invested,  producing  20/.  per  annmiL 
Haggar  v.  Neathy,  xxiii.  886. 

183.  Legacy-duty.  A  testator  gave  a  real  and  personal  estate,  subject  to  one  ^  clear  * 
yearly  rent-<:harge,  or  annuity  of  100/.  a  year  to  A.  Held,  that  it  was  to  be  paid  with- 
out any  deduction  for  legacy-duty.    Bailey  v.  Boult,  ix.  195. 

184.  Words  not  to  be  added  to  or  transposed — Annuities.  The  words  of  a  clause  in 
a  will  are  not  to  be  added  to,  nor  transposed,  if  they  are  susceptible  of  a  reasonable 
construction  as  they  stand.  Therefore,  where  several  nephews  took  gifts  of  800/.  each, 
some  to  be  sunk  in  an  annuity  for  life,  and  two  gifts  were,  "  to  A  800/.  annuity  for  hit 
life ;  to  B  the  same,"  it  was  held,  that  these  words  passed,  not  gross  sums  to  be  taken  by 
way  of  annuity,  but  annuities  of  800/.     Walker  v.  Tipping,  x.  294. 

185.  Priority  between  legatees — Clear  annuity — Legacy-duty — Surplus  income,  A 
testator,  after  bequeathing  to  pecuniary  legacies,  bequeathed  three  ^^dear**  annnitiefl 
for  the  lives  of  the  annuitants.  He  then  bequeathed  his  residuary  estate  in  trust  lo 
pay  a  clear  annuity  of  1,000/.  to  his  widow,  and  upon  trust,  after  payment  of  the  faar 
annuities,  to  pay  the  residue  of  the  income  during  the  life  of  the  widow  to  A.  The 
capital  of  the  residue,  after  the  widow's  death,  was  to  be  held,  as  to  5,000/.  upon  such 
trusts  as  the  widow  should  appoint,  and  subject  to  her  appointment  the  5,000/.  was  to 
be  held  in  trust  for  B,  for  h*fe,  and  after  her  death  to  fall  into  the  general  residue ;  and 
subject  to  such  disposition  as  aforesaid,  and  as  to  the  residue  of  the  testators  estate 
and  effects  after  the  widow's  death,  and  subject  as  to  the  5,000/.  and  the  interest 

t^thereof  as  aforesaid,  upon  trust  to  pay  certain  legacies  amounting  to  18,000/.,  with  an 

ultimate  residuary  gift  to  E.    And  there  was  a  direction  that,  upon  the  death  of  die 

-several  annuitants,  the  funds  on  which  the  annuities  were  secured  should  follow  die 

itdtimate  destination  of  the  residue.    Held,  that  the  two  first-mentioned  peconiaiy 

•egacies  and  three  annuities  had  priority  over  every  other  gift;  that  the  annuities 
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were  given  free  of  legacy-duty ;  that  the  annuities  were  charged  on  the  capital  of  the 
residue,  but  that  A  was  entitled  to  retain  the  surplus  income  paid  to  her  in  one  year, 
and  to  receive  the  surplus  for  another,  although  the  income  was  in  the  subsequent 
years  insufficient  to  answer  the  annuities ;  that  on  the  death  of  an  annuitant  in  the  life- 
time of  the  widow,  the  ultimate  residuary  legatee  did  not  become  at  once  entitled  to 
the  fund  set  a{)art  to  answer  the  annuity ;  that  aflcr  the  widow's  death,  the  5,0001. 
would  have  no  priority  over  the  other  reversionary  legacies ;  and  that  the  revendonary 
legatees  were  not  entitled  to  have  any  surplus  income,  during  the  widow's  life,  set 
apart  to  secure  payment  of  their  legacies.     Haynes  v.  Haynes^  xxvii.  410. 

186.  Annuity  by  way  of  jointure,  A.  devised  to  his  son  R.  an  annuity  of  300/.,  and 
by  a  codicil  declared  that  if  R.  should  marry,  it  should  be  lawful  for  him  to  settle  an 
annuity  of  300/.  upon  the  woman  he  should  marry  by  way  of  jointure,  to  be  charged 
upon  the  estate  like  the  800/.  devised  by  the  will,  and  if  R.  should  so  setde  an  annu- 
ity', it  should  be  a  substitution  ibr  that  given  in  the  will,  and  that  given  by  will  should, 
on  such  substitution,  cease,  meldy  that  an  annuity  settled  by  R.  on  his  wife,  in  the 
exercise  of  this  power,  took  effect  during  the  life  of  R.  and  his  wife,  and  that  the 
words  **by  way  of  jointure"  did  not  postpone  it  till  R.'b  death.  Jamieson  y.  TreveU 
yan,  xxvi.  502. 

187.  Annuitiesi perpetual  or  for  life,  A  testator,  having  some  real  property,  and 
considerable  sums  invested  in  foreign  funds,  after  having  by  his  will  given  various 
pecuniary  legacies,  said,  '*I  desire  that  my  executors  shall  purchase  annuities  for 
each  of  my  two  sisters,  E.  B.  and  H.  F.,  of  100/.  a  year  each,  the  said  annuities  to  be 
purchased  in  the  British  funds."  He  then  gave  oUier  annuities,  and  proceeded :  **  I 
direct  my  landed  property  at  O.  to  bo  sold  by  auction,  and  the  produce  to  go  to  the 
carrying  out  of  the  aforesaid  annuities  and  legacies ;  and  should  the  produce  of  the 
said  sale  not  be  found  sufficient  for  that  purpose,  I  desire  that  the  remainder  shall  be 
made  up  from  my  personal  property.  After  the  above  annuities  and  all  legacies  have 
been  paid  and  effected,  I  desire  the  remainder  of  my  personal  property  shall  be  laid 
out  in  the  purchase  of  an  annual  income  in  the  3/.  per  cent,  consols,  for  the  benefit 
of  a  cancer  ward  in  the  Middlesex  Hospital."  Held^  {dissentiente  Lord  Cranworth, 
L.  J.,)  reversing  the  decision  of  the  master  of  the  rolls,  that  the  annuities  given  to 
E.  B.  and  H.  F.  were  not  for  life  only,  but  perpetuaL  Kerr  v.  The  Middlesex  Hos- 
pitalj  xvii.  66. 

188.  British  funds,  Qucere,  what  is  the  meaning  of  "  British  funds,"  as  occurring 
in  this  wilL    lb. 

189.  Absolute  interest.  Per  the  Lord  Chancellor.  Where,  in  these  cases,  the  will 
is  fairly  open  to  the  construction  that  the  absolute  interest  passes,  the  authority  of 
parliament  in  favor  of  general  devises  of  land  ought  to  have  some  influence,    lb, 

190.  Annuity  to  separate  use  of  married  woman,  A  testator,  by  his  will,  gave  to  A, 
a  married  woman,  an  annuity  for  her  life  for  her  separate  use,  and  by  a  codicil,  gave 
to  A,  in  addition  to  the  legacy  mentioned  in  his  will,  the  sum  of  800/.  No  legacy  had 
been  given  to  A  by  the  will.  Held^  that  A  was  entitled  to  the  800/.  for  her  separate 
use.     Warwick  v.  Hawkins,  xiii.  1 74. 

191.  Residue  divided  equally  among  Jive,  Direction  in  a  will,  that  the  residue,  after 
the  death  of  the  tenant  for  life,  should  be  equally  divided  among  testator's  five 
sisters  and  their  respective  families.  Ileldy  a  gift  of  one  fifth  to  each  of  the  sisters 
and  her  children  living  at  the  death  of  the  testator  as  joint  tenants.  Parkinson,  in  re, 
ii.  104. 

192.  Next  of  kin  taking  as  tenants  in  common.  Gift  of  property  in  trust  for  one  for 
life,  and  then  to  such  person  or  persons  as  should  then  be  entitled  thereto,  as  the 
testator's  next  of  kin,  under  the  statutes  made  for  the  distribution  of  the  effects  of 
intestates.  Held,  that  the  next  of  kin  of  the  testator,  at  the  death  of  the  tenant  for 
life,  took  as  tenants  in  common,  and  not  as  joint  tenants,  the  stat.  22  Car.  U.  c.  10,  in 
this  respect  determining  the  mode  of  taking  as  well  as  the  persons  entitled.  Horn  t. 
Coleman,  xix.  19. 
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193.  Estate  for  life,  A  testator  devised  and  bequeathed  to  his  wife,  during  her  lift, 
the  interest,  or  rent  of  his  house,  together  with  all  his  other  goods  and  effects  what- 
soever, and  after  the  death  of  his  wife  he  gave  the  said  house,  together  with  all  his 
other  goods  and  effects  whatsoever,  to  his  four  children,  to  be  equally  divided  between 
them.  Held,  that  the  children  took  an  estate  for  life  only,  in  the  house.  Harding  v. 
Roberts,  xxix.  451. 

194.  Interest,  absolute  or  partial — Power  of  disposal — Discretion — Equitable  cantroL 
A  gifV  for  the  '*  present  expenses  of  a  wife  and  the  children."  Held,  that  she  was 
absolutely  entitled,  though  one  of  the  children  was  an  adopted  child,  and  was  taken 
away  from  her.     Hart  v.  Tribe,  xxiii.  897. 

195.  A  gifV  to  a  wife  **  to  be  used  for  her  own  and  the  children's  benefity^as  she  shall 
think  best,**  and  recommending  her  not  to  diminish  the  principal.  Heldj  that  the  fund 
must  bo  invested,  and  that  she  was  entitled  to  the  income  for  her  life,  and  that  the 
children  had  an  interest  in  the  capital,  and  that  the  wife  had  a  discretion  to  exercise 
in  disposing  of  it ;  and  liberty  was  given  to  apply.    -^24k 

196.  Estate  in  fee  simple.  A  testator  by  his  will  (made  before  the  pas^g  of  the 
7  Will.  IV.  and  1  Vict  c.  26,)  devised  as  follows :  **  I  give  and  bequeathe  to  my  son 
J.  W.  all  that  farm  or  estate  I  bought  of  Mr.  B.,  of  London,  containing  about  twenty 
acres,  situate  at  the  Quinton,  in  the  parish  of  H.,  in  the  county  of  S.,  and  in  tiie 
occupation  of  myself,  my  son  G.  W.,  and  W.  J.**  Held,  that  the  son  took  an  estate 
in  fee  simple  in  the  property.    Burton  v.  White,  xiv.  499. 

197.  A  testator  gave  his  estate  to  his  wife  "in  the  fullest  manner,  subject  to  the 
following  provisions."  He  then  gave  certain  legacies.  He  then  expressed  his  fleare 
as  to  the  manner  in  which  his  property  should  remain  invested,  and  should  be  di^msed 
of  by  his  wife  in  her  will.  He  then  provided  for  the  disposition  of  his  propertj,  if 
his  wife  should  be  prevented  from  making  such  will.  He  then  declared  that  the  last 
clause  was  not  to  do  away  with,  or  prevent  his  wife  from  exercising  the  entire  light 
over  his  property,  should  she  be  enabled  to  carry  it  into  effect  in  the  way  he  had 
'*  Icfl  it  to  her,  or  in  any  other  most  agreeable  to  herself."  Held,  that  the  widow  took 
the  whole  absolutely,  subject  to  the  payment  of  the  legacies  previously  given,  and 
that  the  desires  expressed  were  "  precatory."    Huskisson  v.  Bridge,  iii.  180. 

198.  Estate  for  life,  A  testator  devised  his  real  estates  to  J.  B.  for  life,  remainder 
to  his  first  and  other  sons  "  in  tail  male ;  and  in  default  of  such  issue,  to  the  daughter 
or  daughters  of  the  said  J.  B.,  to  hold  to  them,  if  more  than  one,  and  their  heirs,  as 
tenants  in  common,  and  not  as  joint  tenants ;  and  in  default  of  issue  of  the  said  J.  B., 
to  and  for  my  own  right  heirs  forever."  Held,  that  J.  B.  took  an  estate  for  life  only 
under  the  will.    Baker  v.  Tucker,  ii.  1. 

199.  Fee  given  by  vested  limitation — Remainder — Gift  over — Contingent  remainders. 
Although  where  a  fee  is  given  by  a  vested  limitation,  a  remainder  upon  it  must  be  an 
executory  devise,  and  if  it  be  too  remote,  this  and  all  subsequent  renuunders  are 
void ;  if  a  fee  be  limited  in  contingency,  and  the  estate  is  given  over  upon  a  contin- 
gency devesting  the  fee,  if  the  fee  so  limited  never  vests,  the  gift  over  takes  effect  as  a 
contingent  remainder.    Doe  d.  Evers  v.  ChaHiis,  iL  215. 

200.  A  testator  gave  real  property  to  his  daughter  Elizabeth  for  life,  and  after  her 
decease  to  such  of  her  children,  if  a  son  or  sons,  who  should  live  to  att^n  the  age  of 
twenty-three  years,  and  if  a  daughter  or  daughters  who  should  live  to  the  age  of 
twenty-one  years,  their  respective  heirs  and  assigns,  as  tenants  in  common;  with 
limitation  over  to  his  son  John  and  his  daughters  Sarah  and  Anne,  and  their  children, 
upon  terms  and  conditions  similar  to  those  of  the  devise  to  Elizabeth  and  her  children; 
and  in  case  of  the  death  of  his  said  son  or  of  cither  of  his  said  two  last-mentioned 
daughters  without  leaving  a  child  who  should  fulfil  the  condition,  he  gave  the  part 
and  parts  such  children  or  child  would  be  entitled  to,  as  aforesaid,  unto  the  child  or 
children  of  his  said  son  and  two  last-mentioned  daughters  havii^  issue  which  ahonld 
^Ifil  the  condition.    All  the  children  of  the  testator  named  in  the  will  sarviyed  him. 
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Elizabeth  died,  nerer  having  had  a  child ;  Anne  survived  Elizabeth,  and  died,  never 
having  had  a  child ;  Sarah  died,  leaving  seven  children,  all  of  whom  ^attained  the 
prescribed  ages ;  John  had  two  children,  who  attained  the  prescribed  ages  in  his  life- 
time. Hddy  that  in  the  events  which  happened,  the  limitation  subsequent  to  the  death 
of  Elizabeth  without  issue  took  effect  by  way  of  contingent  remainder,  supported  by 
her  life  estate  and  vesting  immediately  on  its  determination,  and  that  upon  the  death 
of  Anne  without  issue,  each  of  the  children  of  John  took  one  twelfth  of  the  property 
originally  devised  to  Elizabeth.  Held^  also,  that  the  gift  over  took  effect  upon  the 
death  of  Anne  without  ever  having  had  any  issue,  equally  as  upon  her  having  children 
who  did  not  live  to  attain  the  prescribed  ages.    Ih, 

201.  Eslate^ail — Power  of  3ale  in  trustees.  J.  W.  by  will  directed  that  certain 
property  should  come  into  the  possession  of  his  son  John,  when  he  attained  twenty- 
five  years  of  age ;  in  language  creating  an  estate-tail ;  with  remainder  to  his  daughter 
Ann,  subject  to  the  same  limitations.  He  then  says :  ^  Thirteenthly,  now  if  it  should 
please  God  to  take  away  both  Ann  and  John  under  age,  or  without  leaving  lawful 
issue,  I  give  and  bequeathe  to  my  brother  Joseph  Westerman  and  his  heirs  forever  all 
those  cottages,**  &c. ;  and  then,  "  I  order  all  that  is  left  to  be  immediately  sold ;''  and 
the  will  then  directed  certain  payments  "  out  of  the  monejrs  arising  from  such  sale." 
J.  W.  was  illegitimate.  Ann  died  an  infant  and  unmarried.  John  survived  the 
testator,  was  his  heir  at  law,  attained  the  age  of  twenty-five,  and  died,  leaving  two 
children,  who  died  infants.  By  will  he  devised  away  all  his  real  estates.  Held,  first, 
that  the  devisees  of  John  had  no  estate  in  the  hereditaments  devised  by  J.  W. ; 
secondly,  that  Joseph  Westerman  had  an  estate  in  fee  in  remainder,  under  the  13th 
clause ;  and  thirdly,  that  the  trustees  had  the  power  of  sale  of  the  renuuDdcr  in  the 
other  tenements  not  comprised  in  the  ISth  clause,  afler  the  death  of  John.  Mortimer 
v.  Hartley,  iii.  532. 

202.  Absolute  interest  in  personalty  and  estate  tail  in  realty,  A  testator  left  his 
fortune  between  his  two  daughters  A  and  B,  limiting  the  share  of  his  daughter  A,  in 
case  of  her  dying  without  children,  to  B  and  her  children.  B  had  children  at  the 
date  of  the  will.  A  died  without  ever  having  had  a  child.  Held,  that  A  took  an 
absolute  interest  in  the  personalty  bequeathed  her,  and  an  estate  tail  in  the  realty 
Bacon  v.  Cosby,  iii.  186. 

203.  Gift  of  interest  to  one  till  she  attains  twenty^ree,  then  principal  to  her  for  life 
and  to  children  afterwards.  Testator  gave  a  legacy  to  A.  Afterwards,  by  a  codicil, 
he  directed  that  she  should  only  have  the  interest  of  a  portion  of  the  sum  until  she 
attained  twenty-three,  but  that  then  the  whole  should  be  "  settled  upon  her  for  her 
life,  and  after  her  death  to  her  child  or  children,  in  equal  proportions,  so  that  no 
husband  of  hers  may  spend  it."  A  attained  twenty-three,  and  died  without  having 
had  a  child,  and  without  the  executors  having  made  any  settlement  of  the  legacy. 
Heldy  that  the  legacy  was  a  gift  in  which  A  took  an  absolute  interest,  subject  to  the 
interests  of  her  children,  if  she  has -had  any.    Bell  v.  Jackson,  viL  92. 

204.  Vested  interest  in  child  not  defeated  by  dying  without  issue.  A  testator  at  his 
decease  left  a  widow  and  three  children,  all  of  whom  attained  twenty-one  and  survived 
the  wife.  By  his  will,  he  gave  real  and  personal  estate  to  trustees  "  to  transfer  to 
each  of  his  children  their  share  after  the  death  of  his  wife,  or  as  soon  as  they  arrived 
to  twenty-one  years,  but  if  one  of  the  three  children  should  die  leaving  no  children, 
his  or  her  share  should  be  equally  divided  between  *the  other  two,  and  their  heirs 
forever."  One  of  ihe  testator's  children  married,  and  died,  leaving  no  children,  but 
leaving  his  wife  surviving.  Held,  that  he  took  a  vested  interest  in  his  share  of  the 
testator's  property  not  liable  to  be  defeated  upon  his  afterwards  dying  without  leaving 
a  child  surviving.    Edwards  v.  Edwards,  ix.  232. 

205.  Estate  in  fee  to  son,  with  executory  devise  over  in  the  event  of  son's  dying  without 
issue.  A  testator  gave  the  residue  of  his  property,  both  real  and  personal,  to  his  son 
A,  his  heirs,  executon,  adnunistraton,  and  assigns,  with  a  proviso  that,  in  caw  A 
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should  die  without  leaving  lawful  issue,  such  part  of  his  residuary  estate  as  might  he 
in  the  nature  of  freehold  should,  at  his  death,  be  divided  into  two  equal  parts,  one 
half  part  whereof  he  gave  to  his  son  B,  and  the  other  to  his  daughter  C-  Hdd,  that 
A  took  an  estate  in  fee  in  the  freeholds,  with  an  executory  devise  over,  to  take  effect 
in  the  event  of  his  dying  without  issue  living  at  the  time  of  his  death.  Ex  parte 
DavieSy  ix.  88. 

206.  Heirs  ex  parte  materncL  Testator,  by  will,  gave  and  directed  his  real  estates 
to  be  sold,  and  the  interest  of  the  proceeds  of  the  sales  to  be  paid  to  his  daughter  for 
life,  with  remainder  as  she  should  appoint  by  will,  and,  in  de&ult  of  appointment  by 
her,  then,  to  his  own  heirs,  ex  parte  maternct.  By  a  codicil,  he  directed  the  trustees 
(if  his  said  daughter  required  it)  to  sink  the  whole  or  part  of  the  same  property  in  aa 
annuity  for  her  for  life,  to  be  paid  to  her  sole  and  separate  use,  without  power  of 
anticipation.  The  testator  lefl  his  daughter,  his  only  child  and  heir  at  law,  him  sur- 
viving. Held,  that  she  was  absolutely  entitled  to  the  real  estates.  Rawlinson  v.  Wa$s, 
X.  118. 

207.  Tenants  in  common — ^^ Respective."  Bequest  of  personalty  to  trustees,  in  trust 
to  pay  the  income  to  A  and  B  for  their  lives,  with  provisions  for  the  maintenance  of 
their  children,  if  any,  and  against  alienation ;  and  after  the  decease  and  failure  of 
issue  of  A  and  B,  the  trustees  were  to  c'ontinue  the  payments  to  any  husband  A  and 
B  might  respectively  have,  during  the  life  of  such  husband ;  and  after  the  decease  of 
the  respective  husbands  of  the  said  A  and  B,  then  the  testatrix  gave  the  whole  of  the 
said  funds  over  to  C.  A  died  without  leaving  a  husband  or  issue.  Held,  that  B  did 
not  take  the  whole  for  her  life,  but  that  C  took  A's  share  immediately  on  her  decease. 
Ewington  v.  Fenn,  x.  235. 

208.  Devise  of  interest  of  stock  to  one  for  life  and  after  his  death  the  principal  to  kis 
children —  Vested  interest.  Upon  a  devise  of  interest  of  stock  to  one  for  life,  and  after 
his  death  the  principal  to  his  children,  a  child  dying  in  his  father's  lifetime,  takes  a 
vested  interest  But  in  case  of  a  similar  devise  to  three,  and  their  children,  and  upon 
the  death  of  either  of  the  three  without  issue,  his  share  to  be  payable  to  the  survivors 
and  their  issue,  the  interest  of  a  child  of  one  of  the  three  dying  in  his  parent's  lifetime 
is  devested.     Westwood  t,  Southey,  x.  241. 

209.  Life  estate  with  proviso  annexed  restraining  alienation.  A  proviso  restraining 
alienation,  annexed  to  a  life  estate,  is  void,  as  much  as  if  annexed  to  an  estate  in  fee. 
Rocl^rd  v.  Hackman,  x.  64. 

210.  A  life  estate,  given  in  the  prior  part  of  a  will,  may  be  well  determined  hy  an 
apt  limitation  over,  contained  in  the  subsequent  part  of  the  will.    Jb. 

211.  The  court  must  look  to  the  previous  part  of  the  will  to  ascertain  what  interest 
the  testator  intended  to  give,  and  to  the  ulterior  part  to  see  in  what  events  that 
interest  is  given  over.    76. 

212.  Estate  for  life  with  power  of  appointment — Joint  tenants — Precatory  words. 
In  case  of  a  bequest  of  the  testator's  property  to  his  widow,  her  heirs,  &c.,  for  her 
sole  benefit,  in  full  confidence  that  she  would  apply  the  same  for  the  benefit  of  his 
children,  the  widow  takes  only  an  estate  for  life  with  power  of  appointment  in  &vor 
of  the  children,  and,  in  default  of  appointment,  the  children  take  as  joint  tenants 
Wace  V.  Mallard,  xi.  4. 

213.  Devise  in  trust  to  pay  rents  to  testator's  daughter  for  her*Ufe,  then  to  apprO' 
priate  the  same  for  education  of  children — Life  estates  in  children.  Devise  to  trustees 
of  a  house  and  premises  upon  trust  lo  pay  the  rents  to  the  testator's  daughter  for  her 
life,  and  then  to  appropriate  the  same  for  the  education,  &c.,  of  her  children  during 
their  minority ;  and  when  the  daughter's  youngest  child  shall  have  attained  the  age 
of  twenty-one,  then  as  follows :  '*  I  give  and  devise  the  said  house  and  prenuses  unto 
the  said  children,  who  shall  then  be  living,  in  equal  shares  and  proportions."  Hdd, 
that  the  estate  given  to  the  trustees  was  limited  to  the  life  of  the  daughter  and  the 
minorit}'  of  her  children,  and  that  the  said  children  then  took  life  estates  as  tenanti 
ji  conunon.    Doe  d.  Kimber  v.  Cafe,  xL  576. 
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214.  Joint  tenants.  In  case  of  a  bequest  of  the  testator's  estate  to  A,  B,  and  C,  as 
tenants  in  common,  and  if  any  of  the  devisees  die  in  his  (the  testator's)  lifetime,  then 
the  estate  and  interest  "  shall  go  to  the  survivor  or  survivors  of  them,  and  his  or  their 
heirs,"  &c.,  and  A  dies  in  the  lifetime  of  the  testator,  then  B  and  C  take  as  j<nnt 
tenants  the  share  intended  for  A.    Leigh  v.  Mosley,  xi.  884. 

215.  Bequest  to  feme  covert  to  her  separate  use — CodiciL  By  will,  the  testatrix 
gave  a  share  of  her  property  to  B,  a  feme  covert,  for  her  separate  use  during  her  life, 
with  remainder  to  her  children.  By  codicil,  revokirig  this  disposition,  the  testatrix 
declared  that  B  should  have  her  share,  "  to  be  at  her  own  disposal,  independent  of  her 
children,  so  that  no  part  of  it  should  be  put  under  trust,  as  mentioned  in  the  will,  but 
to  be  entirely  at  her  (B's)  own  disposal,  to  give  to  any  of  her  children  (the  R's)  who 
may  be  kind  and  dutiful  to  her."  Held^  that  B  took  an  estate  for  her  separate  use 
during  her  life.    Ker  v.  Ruxton,  xi.  220. 

216.  Estate  on  condition — Absolute  interest  on  becoming  tteenty-one.  If  A  leaves  an 
estate  to  B  on  the  condition  that  if  B  shall  die  before  arriving  at  twenty-one,  or  after 
arriving  at  twenty-one  and  without  issue  or  disposing  of  the  estate  by  will  or  otherwise, 
it  shall  go  to  C,  B  takes  an  absolute  interest  on  becoming  twenty-one.  In  re  Yalden, 
xii.  74. 

217.  Vested  share  in  residuary  estate,  A  gift  of  remduary  estate  to  A,  and  such  of 
the  children  of  B  as  should  be  living  at  the  death  of  C  their  respective  heirs,  executors, 
&c.,  in  equal  shares,  as  tenants  in  common,  and  not  as  joint  tenants;  but  if  any  such 
children  should  die  under  twenty-one,  their  shares  to  be  in  trust  for  the  survivor  or 
survivors,  and  other  or  others  of  them  the  said  children  of  B  and  the  said  A,  living  at 
the  decease  of  C,  and  lus  and  their  respective  heirs,  executors,  &c.,  in  equal  shares, 
as  tenants  in  common,  and  not  as  joint  tenants,  so  and  in  such  manner  that  the  children 
of  B  attaining  twenty-one  and  surviving  C  and  the  said  A,  in  case  A  survive  C,  should 
take  equally  per  capita.  Held,  that  A,  surviving  the  testator,  and  dying  in  the  lifetime 
of  C,  took,  nevertheless,  with  the  children  of  B  who  survived  C,  a  vested  share  in  the 
residuary  estate.    Falkner  v.  Chrace,  xii.  218. 

218.  What  is  not  a  devise  in  fee.  The  words  "  I  bequeathe  to  my  sons,  A  and  B, 
and  likewise  constitute  and  ordun  them  my  sole  executors  of  this  my  will,  all  and 
singular  my  lands,  messuages  and  tenements,  with  all  my  goods  and  chattels,  by  them 
freely  to  be  possesse'd  and  enjoyed,"  were  held,  not  to  be  a  devise  in  fee.  Brontitt  t. 
Moor,  xii.  241. 

219.  Gi/l  to  a  "  Husband  and  wife  for  their  lives."  Where  there  is  a  gift  by  wiU 
to  a  husband  and  wife  for  their  lives,  with  remainder  to  the  testator's  grandchildren, 
and  the  wife  survives  the  husband,  she  takes  an  estate  for  life,  and,  after  her  death, 
the  estate  is  to  be  equally  divided  among  the  grandchildren  of  the  testator.  Moffatt  v. 
Bumie,  xxiii.  67. 

220.  Rule  in  SheUeifs  case,  A  testator,  by  his  will,  devised  all  his  real  estate  to 
A.  B.,  his  eldest  son,  for  ninety-nine  years,  if  he  should  so  long  live,  and  subject  thereto 
to  trustees  and  their  heirs  during  A.  B.'s  life,  in  trust  only  to  support  contingent  re- 
mainders, with  remainder  to  the  heirs  of  the  body  of  A.  B.,  and  for  want  of  such  issue 
to  his  second  son,  in  like  terms.  By  a  codicil,  the  testator,  after  confirming  his  wiU, 
devised  his  real  estate  to  trustees  upon  certain  trusts  for  the  payment  of  debts  and 
securing  a  jointure  for  his  wife.  Held,  that  the  trustees  were  bound,  after  providing 
for  the  jointure  and  debts,  to  convey  the  estates  to  the  same  uses  as  those  declared  by 
the  will ;  that  the  heirs  of  the  body  of  A.  B.  took  by  purchase,  and  that  no  equitable 
freehold  resulted  to  A.JB.,  so  as  to  attract  the  operation  of  the  rule  in  Shelley's  case, 
and  create  an  esCate  tail  in  A.  B.  Semble,  the  rule  in  Shelley's  case  applies  only 
where  the  reminder  is  created  by  the  same  instrument  which  creates  the  particular 
estate.     Coape  t.  Arnold,  xxxL  188. 

221.  Contingent  remainder — Failure  of  UmitcUian  over.  A  testatrix  devised  to  T. 
for  life,  and  at  his  death,  to  his  second  son  on  hit  attaining  twenty-one ;  but  in  default 
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of  there  being  a  second  fion  of  T.,  to  the  second  son  of  C.  on  attaining  twentf-one. 
Afler  her  death,  T.  had  sons,  the  second  of  whom,  6.,  died  before  he  attained  twentj- 
one  years.  T.  died  intestate.  Held,  that  G.  did  not  take  in  fee  with  an  executory 
devise  over,  but  took  a  contingent  remainder,  and  that  the  contingency  of  G.'s  at- 
taining twenty-one  years  not  having  happened  at  the  death  of  T.,  the  limitation  over 
failed,  and  the  heir  at  law  was  entitled.    Alexander  v.  Alexander,  xxx.  485. 

222.  Legal  and  equitable  estate — Pauper — Settlement  On  an  appeal  from  an  order 
removing  a  pauper  from  M  to  B,  it  appeared  that  M,  by  his  will,  devised  a  house  and 
land  in  W.  to  his  wife  for  life,  and  **  after  my  wife  is  deceased  the  same  shall  be  sold 
within  six  months,  and  be  equally  divided  between  my  ax  children ;  and,  providing 
any  of  them  should  be  dead,  their  father's  or  mother's  share  to  be  equally  divided 
between  their  children,  whereof  I  choose  for  executors  or  executrixes,  A.  M.,  my  wife, 
and  W.  H.,  my  son-in-law,  whereof  they  shall  be  paid  their  reasonable  expenses.* 
Some  of  the  grandchildren  of  the  testator,  issue  of  one  of  his  deceased  daughters,  were 
minors  at  the  time  of  his  death.  The  pauper,  one  of  the  daughters  of  M.,  and  her 
husband,  occupied  the  house  and  land  at  the  time  of  his  death,  in  August,  1844,  and 
until  they  were  sold  under  the  will,  in  April,  1845.  Heldy  that  the  legal  estate 
coupled  with  an  equitable  interest  descended,  under  the  will,  to  the  pauper  joindj 
with  the  other  heirs  at  law  of  the  testator,  and  that  she  had  therefore  such  an  estate 
as  gave  her  a  settlement  in  W.    Regina  v.  Burgate^  xxvL  220. 

228.  **  D^ng  toithout  leamng  issue"* — Estate  tail  with  cross  remainders  in  tail.  A  devised 
freehold  and  leasehold  proper^'  to  his  son  John,  his  heirs  and  executors,  so  ^u*  as  the 
nature  of  the  property  would  admit,  and  in  case  of  his  decease  without  leaving  israe, 
gave  the  same  to  his  son  William  and  his  heirs.  He  devised  other  property  to  his  son 
William  and  his  heirs,  with  a  similar  proviso  in  favor  of  John.  And  in  the  event  of 
the  decease  of  both  John  and  William  without  leaving  issue,  he  gave  both  properties 
to  his  daughter  M.  Held,  that  the  combination  of  personalty  and  realty  in  the  same 
gift  was  not  sufficient  to  vary  the  settled  construc^on  of  the  words  '*  dying  witboot 
leaving  issue "  in  the  case  of  realty,  and  that  JcAn  and  William  took  estates  tail 
in  the  freeholds  respectively  devised  to  them,  with  cross-remainders  in  tail  in  the  same. 
Bamford  v.  Chadwick,  xxvi.  802. 

224.  Joint  tenancy.  Where  there  is  a  bequest  of  personalty  to  A  for  life  and  then 
the  principal  to  A's  lawful  child,  or  children,  if  any,  the  children  of  A  take  as  jomt 
tenants.    Kenworthy  v.  Ward,  xxiii.  22. 

225.  Absolute  or  contingent  bequest  A  testator  bequeathed  the  interest  of  his 
property  in  the  funds  to  his  wife  for  life  or  widowhood,  and  the  capital,  at  her  death, 
in  equal  shares,  unto  and  among  the  children  <^  his  brothers  J.  and  £.  and  of  his  late 
brother  S.,  as  should  be  living  at  the  death  or  second  marriage  of  his  wi^  By  a 
codicil,  he  declared  it  to  be  his  wish,  that  H.  M.  M.  (a  niece)  might  have  her  share 
equally  with  his  brothers  £.  and  S.'s  children.  Held,  that  H.  M.  M.  took  her  share 
absolutely  and  not  contingently  upon  her  surviving  the  tenants  for  life.  Bipgs  t.  Gitk, 
xix.  848. 

226.  Absolute  bequest  of  residue  of  personal  estate.  A.  B.  devised  all  the  residiie  of 
her  real  estate  to  M.  S.,  her  heirs  and  assigns,  and  she  directed  her  executors,  after 
payment  of  her  debts,  to  pay  to,  or  permit  and  suffer  M.  S.  to  take  the  interest, 
dividends,  and  profits  of  her  personal  estate ;  and  she  bequeathed  to  certain  paitieii 
after  the  death  of  M.  S.,  the  sum  of  1,000/.,  and,  subsequently,  by  a  codicil,  ahe  be- 
queathed, afler  the  death  of  M.  S.,  1,000/.,  SL  10s.,  per  cents.  Held^  that  M.  S. 
took  the  residue  of  the  testatrix's  personal  estate  absolutely.  Jenings  v.  BaUif, 
xix.  84. 

227.  <<  Or'*  held  to  mean  '' and  "—Condition^  Vesting.  A  testatw  having  devised 
an  estate  in  fee,  to  his  son,  to  have  possession  of  the  same  at  the  age  of  twentpKiae 
years,  and  by  codicil  provided  that  if  he  **  should  die  without  issue  or  before  he  shoidd 
attain  the  age  of  twenty-one  years,"  then  the  property  should  go  over  to  other  pemat 
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deagnated;  it  was  hdd  that  the  word  "  or  "  should  be  read  "and,"  and  that  the  son 
having  attained  the  age  of  twenty-one,  took  an  indefeasible  estate.  Morris  v.  Morris, 
xxi.  152. 

S28.  Oift  to  cousins — Vested  interests.  A  testator  gave  pro|>ert7,  after  the  failure 
of  prior  limitations^  *'  nnto  my  first  cousins  by  my  mother^s  side,  and  the  issue  of  such 
of  them  as  may  happen  to  be  dead,  per  stirpes^  and  to  their  heirs,  executors,  adminis- 
trators, and  assigns  forever,  as  tenants  in  common."  Held,  that  the  words  **  and  the 
issue,"  &c.,  did  not  make  the  class  ascertainable  in  futuro,  but  that  the  fiVst  cousins  ex 
parte  matemd,  living  at  the  testatot^s  death,  took  vested  interests,  liable  to  be  devested 
pro  tanto,  so  as  to  let  in  all  other  first  cousins  bom  before  the  period  of  distribution. 
Baldwin  v.  Rogers,  xvii.  248. 

229.  Estate  in  fee  with  executory  detfise  over — Estate  tail  Devise  made  in  1826,  in 
these  terms :  **  I  give  and  devise  unto  my  wife,  Elizabeth,  the  lands,  &c.,  to  hold  the 
same  unto  her  and  her  assigns,  for,  and  during  her  natural  life,  and  after  her  decease, 
I  give  and  devise  the  same  to  my  nephew,  S.  J.^  his  heirs  and  assigns  forever ;  pro- 
vided always,  and  my  will  is,  that  in  case  it  should  happen  that  my  said  nephew  shall 
depart  this  life  before  he  shall  have  attained  the  age  of  twenty-one  years,  and  if  after 
he  shall  have  attained  such  age  of  twenty-one  years  he  shall  die  unmarried,  or,  having 
been  married,  without  lawftil  issue,  then  I  give  the  sAme  unto  my  brothers,  T.  J.  and 
J.  J.,  &c.,  and  their  heirS  forever,  as  tenants  in  common.  Held,  that  the  testator*s 
nephew,  S.  J.,  did  not  take  an  estate  tail,  but  an  estate  in  fee  simple  in  the  lands,  with 
an  executory  devise  oret  to  the  testator^s  brothers  in  the  event  of  S.  J.  dying  under 
twenty-one,  or  after  that  age  d3ring  without  leaving  lawful  issue  at  the  time  of  his 
death.    Doe  d.  Johnson  v.  Johnson,  xvL  550. 

230.  Estate  for  life.  Bequest  that  after  payment  of  debts^  &c.,  all  the  estate  and 
effects  should  go  to  the  wife  and  at  her  death  the  residue  to  certain  named  per- 
sons. Held,  that  the  wifb  was  entitled  to  an  estate  for  life  only.  Constable  v.  Bull, 
XV.  424. 

231.  Life  interest  with  gift  over  to  issue.  Bequest  of  leaseholds  in  trust  for  F.  for 
life,  and  after  his  decease,  for  the  issue  of  the  body  of  F.,  if  any  such  there  should  then 
be.  If  F.  died  before  twenty-one,  or  afterwards  without  issue,  gift  over.  Held,  to 
confer  a  life  interest  on  F.,  with  a  gift  over  to  his  issue,  meaning  descendants  who 
should  be  living  at  his  death,  as  joint  tenants.    Hill  v.  Nalder,  xv.  816. 

232.  Equitable  estate  in  fee.  A  bequest  of  legflcies,  then  the  residue  of  effects 
real  and  persoiial,  to  A  and  B,  an  annuity  to  Cf  and  then  all  certain  lands  with 
personal  estate  to  trustees,  their  heirs,  &c.,  in  trust  for  the  purposes  above  mentioned. 
Held,  that  A  and  B  took  an  equitable  estate  in  fbe  in  said  lands.  Lord  Torrington  v. 
Botoman,  xv.  447. 

233.  Rents  and  profits  of  real  estate.  A  devise  of  rents  and  profits  of  real  estate 
carries  with  it  the  property  in  the  land,  but  an  order  to  trustees  to  pay  to  A.  the 
dividends  of  stock  is  not  an  order  to  pay  her  the  corpus  ot  the  stoek.  Blann  v.  Bell, 
XV.  448. 

234.  Oift  not  conditional  hiU  absolute.  A  provinon  in  a  wiH  that  the  testator's  sons 
shall  take  absolutely  when  they  shall  have  arrived  at  the  age  of  twenty-one,  if  they 
are,  in  the  opinion  of  the  trustees,  of  competent  understanding,  &c.,  to  manage  the 
same,  does  not  make  the  gift  conditional,  but  the  estate  vests  absolutely  in  the  sons. 
Wright  V.  Wright,  xiii.  165. 

235.  Unqualijied  gift  of  income  of  fund — Intention  of  testator.    Though  the  general 
rule  is  that  the  unqualified  gift  of  the  income  of  a  fund  confers  an  absdute,  and  not 
merely  a  lifb  interest  in  the  principal,  yet  the  intention  of  the  testator  is  carefully  to- 
be  considered.    Blann  v.  Bell,  xiii.  188. 

236.  Absolute  interest.  A  testator  bequeathed  the  interest  of  certain  personal  prop- 
erty to  his  wife  for  life ;  ^  at  her  death  one  half  of  the  property  I  give  to  my  son  6;  M.,. 
the  remaining  half  to  \m  equally  divided  between  my  two  datqihters,  and  at  their 
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deaths  such  shares  to  be  equally  divided  among  their  children  respectively."    J9etf, 
that  the  son  took  an  absolute  interest  in  the  moiety.    Scrivener  v.  Smithy  xix.  173. 

237.  A  testator,  by  his  will,  gave  a  legacy  to  his  daughter  for  life,  for  her  separate 
use,  with  remainder  to  her  children.  By  a  codicil,  headed  as  '*  instructions  to  his  soli- 
eitor,"  to  add  to  his  will,  he  gave  another  legacy  "  to  his  daughter  and  chUdren,  for 
their  sole  use  and  benefit,  &c.,  &c^,"  and  one  third  of  the  residue  '*  to  his  daughter  and 
children  for  their  sole  use  and  benefit"  Heldy  that  the  daughter  took  a  life  interest 
in  the  gifls  by  the  codicil.     Color  v.  Cator^  xi.  806. 

238.  Life  estates — Remainder  in  tail.  Under  a  devise  to  A  for  life,  and  after  his 
decease  to  the  first  son  of  the  body  of  A  for  life,  and  after  the  decease  of  the  last- 
mentioned  first  son  of  A,  to  the  first  son  of  the  body  of  such  last-mentioned  son,  with 
remainder  to  the  second,  third,  and  all  other  sons  of  the  body  of  such  last-mentioned 
son  forever,  the  elder  being  always  preferred  to  the  younger;  and  in  de&ult  of  all 
such  issue,  the  estate  to  go  and  descend  to  the  testator's  own  right  heirs  forever,  it  was 
heldy  that  A's  first  son  took  only  an  estate  for  life,  with  remainder  in  tail  to  his  fint 
and  other  sons,  with  an  ultimate  reversion  to  the  right  heirs  of  the  testator.  Kershaw 
V.  KershaWy  zxvi.  127. 

239.  Bequest  to  "  Issue  **— Limitations— ^^  Share  and  Share  alike.'*^Estaie  tail  By 
his  will,  a  testator  devised  a  particular  estate  to  his  widow  and  granddaughter  for 
their  lives ;  and,  if  his  widow  should  marry  again,  the  same  estate  was  given  to  her  for 
her  life ;  and,  if  the  granddaughter  should  die  leaving  issue,  then,  after  the  death  of 
the  widow,  the  same  estate  and  other  lands  were  devised  to  them,  share  and  share 
alike ;  but,  if  the  granddaughter  should  die  leaving  no  issue,  then  over.  The  widow 
married  again.  Heldy  that  the  granddaughter  took  an  estate  tail,  and  not  merely  an 
estate  for  life.    Kavanagh  v.  Morlandy  xxiii.  582. 

240.  Remainder  to  children — Fee  simple.  A  testator  gave  all  his  estate,  real  and 
personal,  to  his  wife  for  life ;  and  after  her  decease  all  the  houses  (before  named,)  &C., 
*^  and  all  property  whatever  that  should  be  remaining  at  her  decease  **  he  gave  unto 
and  equally  among  his  children.  Heldy  that  the  children  took  a  fee  simple  in  the  real 
estate.    Footner  v.  Cooper y  xxiii.  261. 

241.  Estate  for  life — Stock  or  stirps — Primogeniture,  Bequest  of  property  to  L. 
•  and  afterwards  to  his  eldest  lawftiUy  begotten  son,  &c.,  remainder  to  others  in  succes- 
sion ;  with  a  direction,  that,  in  case  of  the  decease  of  an  eldest  son,  in  any  of  the  cases, 
then  the  property  to  go  to  the  second  son,  and  so  on  according  with  primogeniture ; 
but  in  every  case  a  grandson  to  inherit  before  a  younger  son,  and  before  the  next 
named  in  the  entail,  or  any  of  his  sons.  Heldy  that  the  testator  did  not  regard  L.  as 
the  stock  or  stirps,  but  looked  to  the  sons  of  L.  as  the  parties  from  whom  the  property 
was  to  devolve  in  succession ;  and  that  L.  took  an  estate  for  life  only.  East  v.  Twf- 
fordy  XV.  205. 

242.  Estate  tail  in  realty  and  absolute  property  in  personalty.  A  testatrix,  by  a  will 
made  before  1838,  devised  a  house  and  lands  to  her  granddaughter,  M.  A.,  and 
bequeathed  to  her  2002.  due  on  a  bond ;  and  the  will  then  proceeded :  <<  but  in  the 
event  of  M.  A.  dying  without  having  any  lawful  issue,"  the  house  and  lands,  and  the 
said  200^,  to  revert  to  other  grandchildren,  &c.  Heldy  that  M.  A.  took  an  estate  taU, 
and  not  an  estate  for  life  in  the  realty,  and  the  absolute  property  in  the  personalty. 
Cole  V.  Gobley  xx.  234. 

243.  Impeachment  of  waste — Estate  tail.  An  estate  was  devised  to  A,  for  life,  with- 
out impeachment  of  waste,  with  remiunder  to  his  issue  in  tail ;  with  remainder  to  B, 
for  life,  without  impeachment,  &c. ;  with  remainder  to  his  issue  in  tail  A  had  no 
issue,  and  his  assignees  having  committed  equitable  waste,  it  was  held,  that  the  right 
to  the  produce  could  not  be  determined  until  the  death  of  A,  as  he  might  have  issue 
who  possibly  would  be  entitled  to  an  interest  in  such  produce.  Lushington  v.  Botdero, 
xvii.  507. 

244.  Devise  of  real  estate  charged  with  annuities — Provision  in  case  annuitant 
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Vive  devisee — Estate  tail.  Testator  deyised  to  S.  K,  certain  real  estate  for  life,  charged 
with  the  annuities  mentioned  in  his  will,  and  then  proceeded :  "  But  in  case  the  afore- 
said annuitants,  or  any  of  them,  shall  survire  the  said  S.  E.,  I  then  give  the  afores^dd 
estate  unto  the  eldest  surviving  son  of  S.  K.,  charged  with  the  aforesaid  annuities ; 
but  in  default  of  issue  male,  I  give  the  above-demised  premises  unto  his  brother  T.  K., 
charged  in  like  manner  with  the  aforesaid  annuities,  and  unto  his  eldest  surviving  son 
on  the  same  conditions ;  but  in  de&ult  of  issue  male,  my  will  is,  that  the  aforesaid 
demised  premises  do  descend  unto  my  heirs  at  law,  chai^ged^Psvertheless  with  the 
above-mentioned  annuities."  S.  E.  survived  all  the  annuitants  mentioned  in  the  will, 
and  after  his  death,  J.  E.,  his  eldest  son  and  heir  at  law,  enjoyed  the  estate  during  his 
life,  and  then  died,  leaving  a  widow  and  an  only  daughter.  Heldf  first,  that  the  dis- 
positions of  the  devised  estate  after  the  death  of  S.  E.  were  not  meant  to  be  con- 
tingent on  his  being  survived  by  all  or  any  one  of  the  annuitants  mentioned  in  the 
will.  Secondly,  that  S.  E.  took  an  estate  in  tail  male,  and  that  this  estate  not  having 
been  barred  either  byihimself  or  by  his  eldest  son,  J.  E.,  his  second  son,  S.  E.,  was 
entitled  to  the  estate  as  tenant  in  tail  male,  subject  to  the  dower  of  cF.  EL's  widow. 
Keyy,Kei/,xix.6n, 

245,  Bequest  to  married  teaman — Personal  representative  entitled — Residue  undis' 
posed  of.  B.  H.  bequeathed  2,000/.  consolidated  annuities  unto  M.  W.  and  her 
children,  and  directed  that  the  residue  of  his  property  should  be  invested,  and  the 
interest  thereof  paid  half-yearly  to  M.  W.,  for  her  use  and  her  children,  until  £.  P.  H. 
should  be  married,  and  her  first  child,  that  livted  to  be  one  year  old.  The  testator 
then  directed  that  all  the  consolidated  annuities  remaining  in  his  name  should  be 
equally  divided  between  M.  W.  and  £.  P.  H.,  for  theu*  use  and  their  children,  share 
and  share  alike ;  and  in  case  £.  P.  H.  should  leave  no  issue,  then  the  remaining  con- 
solidated annuities  should  devolve  to  M.  W.'s  children.  M.  W.  had  only  one  child, 
^ho  died  under  age,  in  1790,  a  few  months  before  the  testator.  E.  P.  H.  married, 
and  had  only  one  child,  who  died  in  1805,  aged  seven  years.  £.  P.  H.  died  in  1809, 
and  M.  W.  died  in  1837.  Held^  that  the  personal  representative  of  M.  W.  was 
entitled  to  the  2,000/.  consolidated  annuities,  and  that  the  residue  of  the  testator's  estate 
was  undisposed  of,  and  belonged  to  his  next  of  kin.    Mason  t.  Clarke^  xix.  58. 

VII.  Interpretation  of  particular  Words  and  Phrases, 

1.  The  following  devise,  ^  I  leave  my  wife,  R.  H.,  to  receive  all  moneys  npon  mort- 
gages," gives  the  wife  the  legal  estate  in  the  mortgaged  premises.  Doe  d.  Guest  v. 
Bennett,  v.  536. 

2.  ^'Property;*  "Interest,"  '* Dividends,"  A  testator,  by  his  will,  devised  his  "  prop- 
erty," and  referred  to  the  income  by  the  words  "  dividends  "  and  "  interest"  Held, 
that  his  real  estate  was  included  in  the  word  "  property,"  notwithstanding  the  use  of 
the  other  words.    Morrison  v.  Hoppe,  ▼.  199. 

3.  "All  my  estate  and  effects"  A  gifl  by  a  will,  within  the  operation  of  stat  7, 
Will.  IV.  &  1  Vict  c.  26,  of  "  all  my  estate  and  effects,  whatsoever,  and  wheresoever, 
and  of  what  nature  or  kind  soever,"  unless  restrained  by  the  context,  will  pass  after 
acquired  real  estate  of  which  the  testator  dies  seised.    Stokes  v.  Salomons,  iv.  183. 

4.  A  bequest  of  all  personal  estate  and  effects  **  whatsoever  and  wheresoever,"  and 
of  every  kind  soever,  which  the  testatrix  should  be  possessed  of,  or  entitled  to,  at  the 
time  of  her  death,  in  "  possession,  remainder,  reversion,  or  expectancy,"  does  not  pass 
real  estate.    Gillies  v.  Longlands,  v.  59. 

5.  "Dying  without  leaving  issue"  A  testator,  by  his  will,  gave  certain  shares  of  his 
residuary  personal  estate  to  certain  legatees.  He  then  directed  that  **  the  whole  of 
the  legatees  should  have  the  benefit  of  survivorship  between  them,  in  the  event  of  any 
one  or  mom  of  them  dying  without  leaving  issue.  HeUl,  that "  the  dying  without 
leaving  issue  "  did  not  refer  to  death  in  the  lifetime  of  the  testator.  Smith  t.  Stewart^ 
iiL  175. 
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6.  ^^ Issue,"  Under  a  bequest  for  all  and  every  the  "^  Issue  "  of  A.  fiving  at  tilt 
decease  of  her  and  her  husband ;  but,  if  any  of  the  issue  of  A.  should  die  in  the  life* 
time  of  the  survivor  of  A.  and  her  husband,  leaving  issue,  the  issue  of  such  isioa^ 
so  dying,  should  take  the  share  his  parent  would  have  been  entitled  tou  Heldf  that 
the  word  '*  issue  "  meant  children,  and  not  descendants.    Pope  v.  Pope,  ix.  193. 

7.  In  a  will,  the  word  "  issue  "  is  not  a  technical  expression  implying,  prima  faid^ 
words  of  limitation,  J>ut  will  yield  to  the  intention  of  the  testator  to  be  collected 
from  the  words  of  fP  'v^-  ^  WyncVs  Trust,  xxvii.  875.  Bryan  t.  Mantkm^  zt. 
455. 

8.  ^^ Leaving  issue"  A  gave  an  estate  to  B  for  life,  remahider  to  the  uae  of  C ; 
and  in  case  C  should  die  before  B,  or  aflerwards,  leaving  issue,  tben  such  issoe 
should,  on  attaining  twenty-one,  take  C^  part.  A  child  of  G  attained  twenty-one, 
surviving  B,  but  dying  in  the  lifetime  of  C.  Held,  that  such  child  of  C  took  a  vested 
interest  in  the  estate.    BouUon  t.  Beard,  xxvii.  431. 

9.  ^^Having "  or  ^  leaving  issue"  Bequest  to  the  testator^Maughtar  lor  life  aad 
then  to  her  children  as  tenants  in  common ;  in  case  she  has  only  oae  child,  to  that 
child  in  fee ;  but  in  case  she  should  die  not  leaving  issue,  then  to  the  testator's  other 
children.  The  daughter  had  two  children,  both  of  whom  died  during  her  life,  one 
leaving  issue.  Held,  that  the  word  '^  leaving "  might  be  construed  as  *'*'  having  "  aad 
that  the  daughter's  two  children  took  absolute  and  devisable  estates  in  remainder 
under  the  will.    In  re  Twtkexfs  Trust,  xi.  60. 

10.  Vested  remainder  in  fee,  subjed  to  life  estate — ^^For  defauH  ofstteh  issue,"  mea»f 
i^g  of—^^lssue  of  their  bodies,"  meaning  of,  A  testator  by  his  will  devised  certain 
lands  upon  trust,  whilst  his  grandson  M.  was  under  twenty-one  years,  to  recetve  tht 
rents,  &c.,  and  invest  the  same  fer  the  benefit  of  his  grandson  W. ;  and  after  M. 
should  have  attained  the  age  of  twenty-one  years,  to  permit  him  and  his  assigns,  fer 
and  during  his  natural  life,  to  receive  the  said  rents,  for  his  and  their  own  use  and 
benefit ;  and  after  the  decease  of  M.,  to  and  for  such  uses,  &0.,  as  he  should  by  fte., 
direct,  limit,  or  appoint  unto  or  amongst  the  child  or  children  of  the  body  c^  M.  law- 
fully issuing ;  and  for  defeult  of  any  such  direction,  &c.,  to  the  use  of  all  the  children, 
both  sons  and  daughters,  of  the  body  of  M.  lawfUUy  issuing,  equally  to  be  divided 
amongst  them,  if  more  than  one,  as  tenants  in  common,  ifbd  their  heirs  forever ;  and 
for  default  of  such  issue,  to  the  use  of  all  the  children,  both  sons  and  daughters,  of  the 
testator's  brothers  and  sister,  as  tenants  in  common,  and  their  heirs  forever.  The 
testator  then  devised  the  residue  oi  his  real  estates  in  the  same  terms  to  his  grandson 
W. ;  and  then  followed  the  proviso,  **  that  in  case  either  of  my  grandsons  should 
happen  to  die  without  issue  of  their  bodies  lawfully  begotten,"  the  trustees  to  stand 
seised  of  the  estates  devised  to  the  deceased,  to  and  for  the  like  uses  and  trosts,  he 
the  benefit  of  the  survivor.  M.  survived  the  testator,  and  had  a  daughter,  deceased, 
whose  hpir  at  law  the  defendant  was.  Held,  that  under  the  first  limitation  Che 
daughter  of  M.  took  on  her  birth  a  vested  remainder  in  fee,  subject  to  the  life-estate 
of  M.,  the  words  "for  default  of  such  issue  "  being  necessarily  taken  to  mean  ^fer 
default  of  children  of  M.,''  in  whom  the  remainder  in  fee  would  vest  Held  aUo,  tint 
the  words  *^  issue  of  their  bodies,"  &c.,  in  the  proviso,  meant  such  issue  as  was  before 
expressed ;  and  that  the  proviso  had  not,  therefore,  the  efiect  of  cutting  down  the 
devise  in  fee  to  the  daughter  of  M.  Foster  v.  Hayes,  xx.  72 ;  affirmed  on  error,  xxx. 
287. 

11.  ^^  Children  " — Estate  tail,  A  life  interest  in  two  i^hold  houses  was  devised  to 
£.  D.,  and  "  should  she  marry  and  have  issue,  then  to  go  to  her  children ;  if  Ae  have 
no  issue,  then  to  go  to  F.  W."  Held,  that  £.  D.  took  an  estate  tail,  the  word 
<*  children  "  being  used  synon3rmously  with  the  word  "  issue.**  Voller  v.  Carter,  xxfiii. 
867. 

12.  ^'^ Leaving  children,"  Bequest  in  trust  for  A  fer  life,  and  if  he  should  leave  a 
child  or  children,  in  trust  for  such  child,  &c,  equally  at  twenty-one,  the  share  of  wsA 
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child  to  be  considered  a  vested  interest  in  him  or  her ;  in  case  A  should  leave  no 
child,  then  remainders  over.  A's  only  child  died  in  his  father's  lifetime,  leaving  a 
widow  and  child.  Held,  that  the  expression,  ^^  leaving  children,"  must  be  used  in  its 
ordinary  sense,  and  that  the  persons  claiming  under  the  gifl  over  were  entitled. 
Bythesea  v.  Bythesea,  xxvii.  402. 

13.  ^^ Surviving  children"  meaning  of.  A  testatrix  by  her  will,  bequeathed  " to  my 
sister  C.  N.'s  surviving  children  SO/,  each,'*  and  subsequently  proceeded  as  follows : 
**  I  give  and  bequeathe  unto  my  sister  C.  N.,  the  interest  of  my  funded  property,  for 
and  during  her  natural  life,  and  af\er  her  decease  such  property  to  be  equally  diWded 
between  her  surviving  children."  One  of  C.  N.'s  children,  who  survived  the  testatrix, 
died  in  C.  N.'s  lifetime.  Held,  that  "  surviving  children,"  in  the  second  gift,  meant 
children  surviving  C.  N.,  although  in  the  first  gift  it  meant  surviving  the  testatrix. 
Neathway  v.  Reed,  xvii.  150, 

14.  ^'^ Heirs**  Although  there  be  a  limitation  in  a  will  in  which  taken  by  itself,  the 
word  "  heirs  "  must  be  construed  to  mean  "  heirs  general,**  and  to  give  a  fee  simple,  if 
there  be  a  subsequent  limitation  in  the  will  which  can  have  no  operation  if  this  effect 
is  given  to  the  word  "  heirs,"  it  shall  mean  "  heirs  of  the  body,"  and  cut  down  the 
prior  gift  to  an  estate  tail.    Foster  v.  Hayes,  xx.  72  ;  affirmed  on  error,  xxx.  267. 

15.  ^^  Heirs  of  body,**  Where  personalty  is  given  by  will  to  a  person,  and  in  the 
event  of  that  person's  death  to  "  the  heirs  of  her  body,"  all  the  children  of  the  party  are 
entitled  to  take  equally.    Paitenden  v.  Hobson,  xvii.  16. 

16.  ^^Heir  male"  Where  a  testator  gives  property  to  his  heir  male,  he  must  be 
taken  to  mean  his  heir  male  at  common  law.     Thorp  v.  Owen,  xxiii.  313. 

17.  ^^ Servants"  A  devise  "to  each  servant  in  my  domestic  establishment"  does 
not  include  a  head  gardener,  but  a  servant  hired  by  the  year  and  paid  weekly  would 
not  be  excluded.     Ogle  v.  Morgan,  x.  92. 

18.  Testator  bequeathed  "  to  all  my  servants  living  with  me  at  my  decease,  and  who 
shall  have  then  lived  in  my  service  for  three  years,  one  year's  wages.  Held,  first,  that 
this  bequest  extended  to  servants  who  were  in  the  employment  of  the  testator,  though 
not  resident  in  the  same  house ;  but,  secondly,  that  it  did  not  include  any  servants 
who  had  never  entered  into  any  contract  or  yearly  hiring,  or  in  which  yearly  wages 
was  agreed  upon ;  and,  therefore,  a  gardener,  who  was  engaged  at  a  fixed  sum  per 
week,  although  paid  at  irregular  intervals,  was  not  included.  Blackwell  v.  Pennant^ 
X.  270. 

19.  A  servant,  who  has  the  charge  of  the  gardens  at  the  mansion,  but  who  lives  in 
a  cottage  in  the  garden,  and  has  an  annual  sum  from  hb  employer  in  addition  to  his 
yearly  wages,  does  not  come  within  the  description  of  a  domestic  servant  of  the 
testator  living  with  him,  or  in  his  service,  at  the  time  of  his  death.  Vaughan  ▼.  Booths 
ziii.  351. 

20.  Gift  to  issue — Whether  substantive  or  substitutionary — Period  for  ascertaining 
class — "  Then  living  " — "  Dying  in  the  lifetime  of*  A  testatrix  devised  and  bequeathed 
her  real  and  personal  estate  to  trustees,  upon  trust  to  pay  the  income  to  M.  W.  for  her 
life,  and  then  to  M.  W.'s  mother  for  her  life,  (in  case  she  survived  M.  W.,  and  M. 
W.  left  no  issue  surviving ;)  and  after  the  decease  of  M.  W.,  and  also  after  the 
decease  of  her  mother,  in  case  the  gift  to  the  mother  should  take  effect,  upon  further 
trust  to  sell  the  real  estate.  The  testatrix  then  directed  the  sale-moneys  to  form  part 
of  her  residuary  personal  estate ;  and  in  the  event  of  M.  W.,  dying  leaving  no  issue, 
(which  event  happened,)  she  gave  one  moiety  of  her  residuary  personal  estate,  from 
and  after  the  decease  of  the  survivor  of  M.  W.  and  M.  W.'s  mother,  unto  and  among 
the  child  and  children  then  living  of  A.  A.,  and  the  issue  then  living  of  any  child  or 
children  of  the  said  A.  A.  dying  in  the  lifetime  of  the  said  M.  W.,  and  to  their  re- 
spective executors,  administrators,  and  assigns,  share  uid  share  alike,  the  issue  of  any 
such  deceased  child  or  children  of  the  said  A.  A.  takmg  only  the  share  or  shares  that 
their  respective  parent  or  parents  would  have  taken  if  living  at  the  death  of  M.  W. 

64* 
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And  the  testatrix  declared,  that  if  all  or  any  one  or  more  of  the  children  d  the  aud 
A.  A.  should  die  without  issue  in  the  lifetime  of  M.  W^  then  she  gaye  Uie  share  or 
shares  of  him,  her,  or  them  so  dying  nnto  and  among  the  child  and  children  t)f  M.  H. 
who  should  he  living  at  the  death  of  M.  W.,  and  to  their  respective  executors,  admin- 
istrators, and  assigns,  equally  to  be  divided  between  them,  share  and  share  alike.  The 
testatrix  died  in  1825.  M.  W.  died  a  spinster  in  1880.  M.  W.'s  mother  died  in 
1850.  A.  A.  had  seven  children,  of  whom  the  said  Bl  H.  was  one.  Hve  of  them  had 
died  without  issue  before  the  date  of  the  will  M.  H.  was  dead  at  the  date  of  the  will, 
but  left  children,  all  living,  except  one  H.  C.,  who  survived  M.  W.,  and  died  in  the 
lifetime  of  M.  W.'s  mother,  leaving  two  children,  who  survived  M.  W.'s  mother.  HM, 
first,  that  the  words  '*  then  living  "  referred  to  the  period  of  distribution,  and  that  H. 
C.  took  nothing,  as  she  did  not  survive  that  period.  Secondly,  that  H.  C.'s  childreB 
took  nothing,  as  she  did  not  die  in  the  lifetime  of  M.  W.  Thirdly,  that  the  words 
"  dying  in  the  lifetime  of  the  said  M.  W."  were  not  confined  to  death  afler  the  date  of 
the  will ;  and  that  although  M.  H.  was  dead  when  the  will  was  made,  her  ehOdicn, 
who  survived  the  period  of  distribution,  were  objects  of  the  gift,  and  took  among  them 
one  half  of  the  above-mentioned  moiety  of  the  trust-fimd.  Fourthly,  that  in  the 
events  which  had  happened,  the  other  half  of  that  moiety  was  undisposed  of.  CMh 
hurst  V.  Carter^  xL  243. 

21.  *^And  "  to  be  read  "  or  " — Felled  timber — Apportionment  of  rent,  A  testator  be- 
queathed all  the  rents  and  arrears  of  rent,  with  timber  felled,  and  other  annual  profits 
due  to  him  at  the  time  of  his  decease,  fh)m  his  Berwick  Hill  estate,  unto  the  person  or 
persons  who  should  be  entitled  to  the  freehold  "  and  "  inheritance  of  the  same  estate 
in  possession  at  his  decease.  On  th^  death  of  the  testator,  his  brother  became  tenant 
for  life  of  this  estate.  Held^  that  the  words  **  fVeehdd  and  inheritance  "  must  be  read 
<*  freehold  or  inheritance,"  and  that  the  tenant  for  life  was  entitled  to  the  renta,  kD^ 
specified  in  the  above  clause.    Stapleton  v.  Stapleton,  xL  90. 

22.  ^^ Moneys.**  A  balance  in  the  hands  of  bankers  on  a  common  banking  accoimfti 
and  sums  in  banks  as  deposits,  for  which  deposit  notes  are  held  and  interest  is  received, 
may  pass  by  the  word  *'  moneys  "  in  a  will.  But  a  sum  deposited  by  the  testator  ia 
the  hands  of  stakeholders  to  await  the  result  of  a  bet  will  not  pass  under  the  word 
"  moneys."    Manning  v.  PurceU^  xxxi.  462. 

23.  Stock  does  not  pass  under  a  ffSt  of  '<  money  "  in  a  will.  Lowe  v.  ThamaSf  zxvil 
238.    But  see  Waite  v.  Combes^  xiii.  192. 

24.  ^^Household  Furniture**  Articles  of  furniture  in  an  inn  or  tavern  which  are 
used  only  to  carry  on  the  business  do  not  pass  under  the  words  "  household  fumitore,'' 
but  only  those  articles  which  were  used  for  the  personal  convenience  and  comfiMct «( 
the  testator  and  his  family.    Manning  v.  Purcell,  xxxi.  452. 

25.  '*  Worldly  Goods,**  Testator  gave  all  his  worldly  goods  whatsoever,  and  when- 
soever they  might  be  found,  to  trustees,  upon  the  trusts  and  conditions  in  his  will,  hit 
wife  to  have  possesion  of  all  while  she  lived,  but  if  she  married,  to  quit  possesBMfr 
He  then  gave  to  his  eldest  son,  and  his  heirs  and  assigns  forever,  20/.  and  a  close  of 
land ;  and  to  the  rest  of  his  children,  the  rest  of  his  worldly  goods.  Held,  that 
"worldly  goods"  passed  all  the  lands  not  specifically  devised.  Wright  t.  Sheltm, 
xxiii.  509. 

2^.  **  Surviving  sister,**  A  testator  gave  to  each  of  his  daughters,  5,000iL,  the  in- 
terest to  be  paid  to  her  for  her  life,  and  if  she  should  have  children,  the  principal  to 
be  divided  among  them  if  they  should  attain  twenty-one ;  if  not,  it  was  to  b^  divided 
among  her  surviving  sisters.  A  daughter.  A,  died,  leaving  two  children,  both  of  whoa 
I  died  under  twenty-one.  Held,  affirming  the  decidon  of  the  master  of  the  roUa,  that  a 
sister  of  A,  who  survived  A,  but  died  in  the  lifetime  of  the  survivor  of  A's  childre&i 
'was  not  a  **  surviving  sister  "  los^n  the  meaning  of  the  will.  Carver  t.  BurgesSy 
:S29. 

27.  "  Unmarried"    The  word  "  unmarried,"  as  used  in  a  will,  ordinarily 


WILL8.  768 

*^  never  having  been  married.'^    Hall  v.  Bobertsonf  rod.  504.    In  re  TkMethwaytt^B 
Trtai,  xxxL  547. 

28.  ^^Lasi  will,"*  The  term  <*  last  will  **  is  not  sywmymaoB  with  the  term  *<  sole  will." 
Freeman  v.  Freeman^  xxvii.  351. 

29.  ^ Manor.**  If  there  is  nothing  inconsistent  with  such  construction  the  word 
**  manor ''  in  a  will  must  have  its  legal  effect    Hicks  v.  SaUUt,  xxvii.  212. 

80.  "  Vested,**  A  testator  gave  all  his  real  property  to  his  sons,  in  e(]ual  shares,  as 
tenants  in  common,  to  be  vested  in  them,  as  to  one  moiety,  when  each  son  should 
attain  the  age  of  twenty-one,  and  as  to  the  other  when  the  youngest  son  for  the  time 
being  should  attain  twenty-one ;  and  in  case  any  of  them  should  die  befbre  his  respec- 
tive moieties  became  vested,  he  gave  the  unvested  share,  which  should  belong  to  such 
son,  to  hb  other  sons.  And  he  directed  the  guardians  appointed  by  the  will,  to  receive 
the  rents  of  the  shares  during  the  minority  of  his  sons,  and  apply  the  whole  or  any 
part  to  their  respective  educations.  Held^  that  "  vested  **  must  be  taken  to  mean 
*^  not  liable  to  be  devested,'  or  "  vested  indefeasibly.**    Poole  v.  B<At^  xviL  13. 

31.  The  testator  directed  the  trustees  not  to  pay  over  the  shares  of  the  sons,  or 
permit  them  to  enter  upon  the  real  estate^  until  they  had  given  bonds  not  to  marry  or 
illegally  cohabit  with  the  daughters  of  a  person  named.  The  court  declined  on  the 
application  of  a  party  having  a  remote  interest,  to  direct  such  bonds  to  be  given.    /5. 

82.  ''^Next  of  kin"  Under  a  bequest  in  trust  for  the  testator's  daughter,  and,  "  in 
case  of  her  dying  without  issue,  then  to  her  next  of  kin  or  otherwise,  in  the  same 
manner  as  the  estate  would  pass  under  the  Statute  of  Distributions,''  the  husband  of 
the  daughter  so  dying  is  not  entitled.  MUne  v.  Oilberiy  xxvii.  844. 
*  38.  Wife  is  not  one  of  the  next  of  kin  of  husband  under  stat.  22  Car.  11.  c.  10. 
Horn  V.  Coleman^  xix.  19. 

34.  Annuity  *^for  life  of  two  sisUrs,**  Where  a  testator  directed  the  purchase  of 
an  annuity  '*  for  the  life  of  his  two  sisters,"  it  was  held  that  the  annuity  was  to  con- 
tinue only  fbr  their  joint  lives.     Chrant  v.  Winholt,  xxiii.  312. 

35.  ''^Nearest  of  kin  in  the  male  line,**  Gift  by  will  of  personalty,  to  be  accumulated 
for  twenty-one  years,  and  then  to  be  paid  to  testator's  **  then  nearest  of  kin .  in  the 
male  line,  in  preference  to  the  female  line."  Held,  to  be  for  the  benefit,  not  of  the 
testator's  couan,  the  nearest  male  relation  at  the  period  mentioned  claiming  through  a 
continuous  line  of  males;  nor  of  his  nephews,  his  then  nearest  of  kin  being  males; 
but  of  his  then  surviving  sister,  being  the  then  nearest  of  blood  in  the  paternal  line  to 
the  testator.    Boys  v.  Bradley,  xix.  73 ;  affirming  s.  c.  xvii.  182. 

36.  '*  Male  line,"  when  a  testator  dies  without  children,  held  equivalent  to  **  «x 
parte  paternd,*'  Inheritor,  heir,  party,  &c.,  are  nouns  of  number,  and  do  not  exclude 
females,  nor  a  plurality  of  takers.    Boys  v.  Bradley,  xvii.  182. 

37.  General  gift — Articles  ejusdem  generis.  A  testator,  by  his  will,  gave  the  residue 
of  his  personal  estate  to  A,  B,  and  C,  to  be  equally  divided  by  them.  By  a  codicil, 
he  gave  A  the  arrears  of  rent  due  to  him  fbr  his  real  estate,  and  the  amount  of  any 
salary  due  to  him,  and  also  bequeathed  to  A  all  his  clothes  and  any  other  property, 
goods,  and  articles  belonging  to  him  at  the  time  of  his  death.  By  another  codicil,  he 
revoked  the  bequest  made  to  B  by  his  will.  Held,  that  the  gift  to  A,  by  the  first 
codicil,  was  a  general  one,  and  that  the  words  ^  property,  goods,  and  articles  "  were  not 
to  be  confined  to  articles  ejusdem  generis  with  clothes,  and  that,  consequently,  A  was 
entitled  to  two  thirds  and  C  to  one  third  of  the  residue.  EveraU  v.  Browne,  xvii. 
369. 

38.  **  Wife "  and  '^  children  "  wiean  lawful  wife  and  children.  Bequest  of  stock, 
afVer  the  death  of  the  testator's  widow,  upon  trust  to  pay  the  dividends  to  G.  for  life, 
and  then  to  his  wife  for  life,  and  afier  the  decease  of  iJie  survivor,  to  divide  the  capital 
among  the  children  of  O.  G.  had,  from  a  time  previous  to  the  date  of  the  will,  up  to 
the  death  of  the  testator,  been  living  with  a  woman  who  was  believed  to.  be  his  wif^s, 
and  by  whom  he  had  several  children.    G.  was  never  married;  he  died  after  the  death 
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of  the  testator,  in  the  lifetiine  ot  the  testator's  widow.  Held,  that  the  description  k 
the  will  applied  to  a  lawful  wife  and  children  whom  6.  might  hare  had  after  the  dali 
of  the  will,  and  to  no  others.    Davenports  Trusts^  in  re,  xviL  298. 

89.  Bequest  to  ''^family  of  G."  not  void  for  uncertainty.  A  beqoest  to  the  &niOj  of 
G.  was  held  not  to  be  void  for  uncertainty ;  but  construed  to  be  a  gift  to  the  childrea 
of  G.,  (an  uncle  of  the  testator,  known  to  and  on  terms  of  intimacy  with  him,)  as 
joint  tenants,  and  not  to  include  the  parents  or  their  gnuddchildzea.  Gregory  t.  SmiA^ 
XV.  202. 

40.  Promissory  note  passes  as  property,  A  promissory  note  due  to  a  testator,  domi- 
ciled in  England,  by  a  person  resident  at  the  Cape,  passes  by  the  words,  ^  proper^  1 
shall  leave  in  the  Colony."    Scorey  v.  Harrison,  zviL  46. 

41.  For  the  meaning  of  words  ^  son,"  "grandson,"  and  "inherit,"  see  East  v.  Twy- 
fordj  xxxL  62. 

42.  "  Imprimis,"  Semble,  that  if  a  testator  sayi  "  imprimis,"  or  "  in  the  first  {dace  I 
give  "  such  a  legacy  that  amounts  only  to  the  order  in  which  he  expresses  his  gifts  ia 
the  will, — nothing  more ;  otherwise,  if  he  says  "  to  be  paid  in  the  first  place."  MBer 
T.  Huddlestone,  viiL  26. 

Vlll.  Debts  and  LegacieSy  an  what  Estate  a  Charge. 

1.  Specific  legacies  held  to  be  exonerated  fix>m  payment  of  debts  by  devised  xesl 
estates.    Plenty  v.  West,  xv.  288. 

2.  Real  estate  charged  as  a  subsidiary  fund  with  debts  and  legacies.  A  testator 
directed  his  debts  to  be  paid,  and  then  gave  all  his  real  and  personal  estate  to  tmste& 
upon  trust  to  pay  certain  legacies,  and  then  declared  certain  trusts  of  aU  the  reft, 
residue  and  remainder  of  his  freehold,  copyhold,  and  leasehold  estates,  and  all  other 
his  estate  and  effects.  Held,  that  the  personal  estate  was  the  primary  fund  for  die 
payment  of  the  debts  and  legacies ;  and  that  the  real  estate  was  only  charged  with 
them  as  a  subsidiary  fund.    Blann  v.  Bell,  xiiL  188. 

8.  Charging  estate  with  debts  and  funeral  expenses,  £.  H.  after  chai^ging  aU  hit 
estate  with  the  payment  of  his  debts,  fimeral,  and  testamentary  expenses,  &C.,  gate 
and  devised  the  rents  and  profits  of  all  his  tenements,  &c.,  except  his  Bala  houses,  to  A 
H.,  his  wife.  He  also  gave  her  his  personal  estate,  and  appointed  her  executrix. 
Held,  that  the  Bala  houses  passed  to  the  heir  at  law  of  £.  H.,  subject  in  equity  to  a 
charge  for  funeral  and  testamentary  expenses,  but  that  A.  H.  had  no  power  to  sell  or 
mortgage  the  estate.    Jones  v.  Hughes,  iii.  554. 

4.  Annuity  charged  on  freeholds  and  moneys  in  funds — Copyholds.  G.  T.  was 
entitled  to  a  life  interest  in  freehold  and  copyhold  estates,  and  also  in  three  sums  of 
stock  ;  the  legal  estate  in  the  freeholds  was  vested  in  trustees,  but  the  copyholds  had 
never  been  surrendered  to  them,  and  many  of  the  freehold  and  copyhold  lands  were 
let  together ;  the  three  sums  of  stock  were  in  the  names  of  the  trustees.  G.  T.  was 
also  absolutely  entitled  in  remainder  to  a  moiety  of  the  freehold  and  copyhold  estates,  and 
the  stock.  G.  T.,  upon  his  second  marriage,  by  a  covenant  and  his  bond,  secured  aa 
annuity  to  his  wife  for  life,  and  by  his  will  confirmed  the  settlement,  and  said,  ''I 
charge  all  and  every  my  freehold  hereditaments  and  estate  and  moneys  standing  in 
my  name  in  the  public  funds  with  the  payment  of  the  annuity,  to  my  wife ;  and 
subject  to  the  said  annuity,  I  devise  and  bequeathe  the  same  freehold  hereditamenti 
and  estate  and  moneys  in  the  funds  to  my  niece  and  godchild,  S.  Q.,  her  heirs,  exeeih 
tors,  administrators,  and  assigns,  with  remainder  to  her  two  sisters,  &c.  All  the  rest 
and  residue  of  my  real  and  personal  estate,  subject  as  to  my  personal  estate  to  the 
payment  of  my  just  debts,  &c.,  and  legacies,  I  devise  and  bequeathe  unto  my  wife, 
her  heirs,  executors,  administrators,  and  assigns."  The  testator  had  no  moneys  stand- 
ing in  his  name,  and  upon  a  suit  by  the  devisee,  it  was  hM,  that  the  testator  meaat 
his  interest  in  the  stock  standing  in  the  name  of  the  trustees,  to  which  he  was  entMod 
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in  remainder ;  that  the  personal  estate,  as  the  primary  fand  for  payment  of  the  an- 
nuity, was  not  exonerated  by  the  charge  made  upon  the  freeholds  and  the  moneys  in 
the  funds ;  also,  in  the  absence  of  any  intention  apparent  on  the  will,  that  the  word 
^*  estate  **  did  not  include  the  copyholds,  and  that  they  did  not  pass.  Quenndl  ▼. 
Turner,  iv.  84. 

5.  Deficiency  of  residue  after  specific  legacies  given.  Where  a  testator,  intending 
to  dispose  of  a  fund  the  amount  of  which  is  yet  unascertained,  gives  a  specific  sum  to 
each  of  two  persons  and  the  residue  to  a  third,  and  there  proves  to  be  only  enough 
to  pay  the  testator's  debts  and  the  specific  legacies,  if  it  does  not  appear  from  the 
words  of  the  will  to  have  been  the  intention  of  the  testator  that  charges  on  the  fund 
should  be  borne  equally  by  all,  the  loss  caused  by  the  payment  of  creditors  is  to  be 
borne  wholly  by  the  r^iduary  legatee.    Petre  v.  Petre,  v.  146. 

6.  Deficiency  of  estate  bequeathed  to  pay  legacies.  A  gave  legacies  to  several  persons 
by  name,  and  added,  "but  if  the  personid  estate  and  effects  I  became  entitled  to  under 
the  will  of  £.  H.  should  fall  short  in  paying  these  legacies,  my  desire  is  that  500/.  out 
of  any  other  part  of  my  personal  estate  shall  be  applied  for  that  purpose."  The 
legacies  given  amounted  to  more  than  the  personal  estate  received  from  £.  H.  with 
the  500L  additional.  Held,  that  the  genend  personal  estate  of  the  testator  was  not 
liable  to  make  up  the  deficiency.  That  the  personal  estate  received  from  £.  H.  and 
the  500/.  were  alone  applicable  to  pay  the  legacies,  and  that  they  must  abate  propor- 
tionately.   Read  v.  Strangways,^ y'li,  87. 

7.  Heal  estate  taken  as  auxiliary  fund  for  payment  of  debts  and  legacies,  except  life 
estate  in  one  parcel.  A  testatrix  devised  her  estate  real  and  personal  for  the  payment 
of  debts  and  legacies,  and  aflerwards  devised  one  parcel  of  real  estate  to  one  for  life, 
then  to  be  sold  for  payment  of  legacies.  The  personal  estate  proving  insufficient  for 
payment  of  debts  and  legacies,  it  was  held,  that  her  real  estate  was  to  be  taken  as  an 
auxiliary  fund  for  that  purpose,  excepting  the  life  estate  in  the  parcel  above  mentioned. 
Whieldon  v.  Spode,  x.  130. 

8.  Charge  on  corpus  of  an  estate.  Where  there  is  a  direction  that  certain  costs  and 
expenses  shall  be  paid  out  of  the  rents  and  profits  of  the  demised  premises,  and  shall 
be  charged  on  the  premises,  then  the  charge  is  on  the  corpus  of  the  estate,  and  the 
corpus  may  be  sold,  if  necessary,  to  get  rid  of  the  chai^  Dixon  v.  Wilkinson,  xxi. 
450.  ^^ 

9.  Debts  of  testator^s  father  charged  on  real  estate.  Where  a  son  who  has  promised 
to  pay  his  Other's  debts,  though  not  liable  to  do  so,  declares  in  his  will,  "  I  hereby 
charge  all  my  just  debts,  and  abo  all  the  debts  of  my  late  father,  which  shall  renuun 
unpaid  at  the  time  of  my  decease,  upon  all  and  every  my  real  estate,"  those  debts 
of  the  father  which  were  not  barred  at  the  time  of  his  (the  fiftther's)  death,  are  to  be 
charged  on  the  son's  real  estate.     O'Connor  v.  HasUm,  xxxi.  88. 

10.  When  descended  estates  liable  to  charge.  Where  an  estate  is  devised  subject  to 
a  mortgage,  those  words  are  descriptive  merely,  and  the  descended  real  estate  is  to  be 
applied  in  discharge  of  the  mortgage,  that  is,  if  the  personal  estate  be  not  sufficient 
to  pay,  then  the  real  estate  must  make  good  the  difiTerence.  Goodwin  v.  Lee,  xxxi. 
560.  ' 

11.  Devise  of  estates  subject  to  debts — Contribution.  If  a  testator  devises  one  estate 
subject  to  debts,  &c.,  to  A  for  life,  with  remainders  over,  and  another  estate  subject  to 
debts,  &c.,  to  A  absolutely,  and  subsequently  mortgages  the  first  estate,  then,  on  a 
deficiency  of  personal  estate,  both  estates  must  contribute  ratably  towards  payment 
of  the  mortgage.    Middleton  v.  Middleton,  xxi.  542. 

12.  Charge  of  debts  on  copyhold  estates.  A  bequest  to  the  testator's  daughter,  so 
long  as  she  should  continue  single,  of  all  his  copyhold  estates,  furniture,  moneys,  ftc, 
after  payment  of  just  debts,  and  if  she  diould  marry  after  his  death,  or  die  unmarriedf 
the  whole  of  the  estates  with  the  furniture,  stock,  &c.,  should  be  sold  and  the  proceedf 
divided  between  B,  C,  and  D.  Held,  that  the  copyhd4  estates  were  charged  with  th^ 
payment  of  his  debts.    Mocres  v.  Whittle^  xv.  488.  . 
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13.  Survivor,  Bequest  to  one  for  life,  and  then  to  be  diyided  among  four  Ic; 
equally,  as  tenants  in  <;ommon ;  if  either  died  in  the  life  of  the  tenant  for  life,  his  sh 
be  divided  among  his  children ;  if  either  died  during  that  period  without  leaving 
then  his  share  to  go  to  the  survivors  or  survivor  of  them.  One  died  leaving 
children,  and  then  another  died  without  issue,  and  then  the  tenant  for  life 
Htldj  that  the  children  of  the  legatee  who  died  first  topk  no  interest  in  the 
of  the  one  who  died  afterwards  without  Issue.    Moate  v.  Moate,  xiii.  475. 

14.  Legacies  and  annuity  a  charge  on  real  estate.  J.  6.  gave  all  her  real  and 
flonal  estate  to  trustees,  upon  trust  to  convert  the  personal  estate  into  money,  an 
debts,  &c.,  and  a  legacy  of  10/.  to  M.  H.,  and  to  stand  possessed  of  the  residue  < 
money,  and  seised  of  all  the  real  and  leasehold  estate,  upon  trust,  out  of  the 
&c.,  to  pay  and  discharge  such  debts,  &c.,  as  the  personalty  should  be  insuffici< 
satisfy ;  and  subject  thereto,  in  trust  for  three  grandchildren.  J.  G..  by  a  C( 
directed  that  the  "trustees  acting  under  such  will  should  pay  M.  H.  40/.  in  ad< 
to  the  former  legacy,"  and  also  pay  to  S.  G.  during  her  life  an  annuity  of  100/. 
personal  estate  being  insufficient  to  pay  the  legacies  and  annuit}*^,  it  was  held^  thai 
were  a  charge  upon  the  real  estate.     Gallemore  v.  6ri//,  xxiii.  512. 

15.  Derive  of  real  estate  charged  with  payment  of  certain  sum.  A  devised  hi 
estate  to  B  in  fee,  charged  with  the  payment  of  6,000/.  to  C,  and  directed  tha 
should  die  without  leaving  issue  living  at  his  death,  this  sum  should  form  a  part 
^the  testator's)  personal  estate,  and  then  gave  all  his  personal  estate  to  B .  I 
veyed  these  real  estates  to  certain  uses,  subject  to  the  charge  of  6,000/.  After 
C  died  ^-ithout  issue,  and  then  B  died.  The  money  had  not  been  raiscKi.  Held 
this  sum  of  6,000/.  was  a  subsisting  charge,  and  that  the  personal  represent 
of  B  were  entitled  to  have  it  raised  out  of  the  real  estates.  Johnston  v.  Wtbjtter, 
410. 

16.  Fine  payable  out  of  general  personal  estate  in  exoneration  of  lecacholds. 
was  at  the  time  of  her  decease  possessed  of  a  lease  from  charity  trustees,  for  forty  ; 
of  certain  lands  held  by  them  for  lives,  renewable  when  the  cestuis  que  vie 
reduced  to  five.    A.  B.  had  in  her  sub-lease  covenanted  to  pay  the  fine  on 
renewal.     By  her  will,  after  devising  her  freehold  estate,  she  bequeathed  '*  al 
leasehold  at  11.  or  elsewhere,  and  all  her  shares  in  the  C.  W.  Company,  and  al 
stocks,  funds,  and  securities  for  money,  and  all  other  her  personal  estate  and  eff 
to  trustees,  ui)on  certain  trusts  as  to  each  moiety  thereof,  being  for  her  two  nieci 
life,  with  remainder  to  their  children,  with  cross-remainders  over  in  default  of 
The  testatrix  gave  to  her  trustees  special  powers  of  leasing,  cutting  timber,  &c. 
testatrix  died  in  September,  1826.    In  the  month  of  July,  1825,  the  numix 
charity  trustees  had  been  reduced  to  five,  and  the  fine  therefore  became  pay 
but,  in  consequence  of  disputes  as  to  the  amount,  no  trustees  were  admitted 
1835.     In  1850,  the  number  agun  became  reduced  to  five.     Held,  first,  that  the 
which  became  payable  in  the  ti>statrix's  lifetime  was  payable  out  of  her  general 
sonal  estate  in  exoneration  of  the  leaseholds.     And,  secondly,  that  the  second 
which  accrued  after  the  testatrix's  decease,  was  not,  as  between  the  legatee  o 
leaseholds  and  the  general  personal  estates  payable  out  of  the  latter,  but  the  le; 
took  the  leaseholds  cum  onere.    Fitzwilliams  v.  Kelly,  xvii.  218. 

17.  Devise  of  leasehold  mines — Charge  of  debts  on  net  produce  of  mines.  A  tei 
seised  of  real  estate,  and  leasehold  and  i)ersonal  estate,  and,  among  other  pro| 
of  leasehold  collieries  or  mines,  gave  certain  real  estates  to  his  son  ;  he  devised 
bequeathed  all  his  other  real  and  personal  estate  upon  trusty  with  the  approl 
of  his  son,  at  some  convenient  and  proper  period  to  sell  and  convert  the  same 
to  invest  and  apply  1,000/.,  part  thereof,  for  his  granddaughter;  and  after  giving 
small  annuities,  in  trust  to  pay  to  his  daughter  200/.  a  year;  but  that  what  he  c 
produce  of  his  personal  estate  was  not  to  be  taken  as  the  income  derived  froo 
mines,  but  the  profit  arising,  after  laying  by  10/.  per  cent  to  pay  back  the  capita 
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pended  in  plant,  &c. ;  and  subject  to  these  gifts  and  devises,  he  gave  all  his  real  and 
personal  estate  to  his  son ;  the  son  was  appointed,  with  the  trustees,  executor ;  thej^ 
•  disclaimed  and  renounced^  and  he  entered  into  sole  possession.  In  taking  the 
accounts  of  the  testator's  estate,  it  was  heldy  that  the  son  had  a  right  to  apply  in  pay- 
ment of  debts,  all  pennanent  personal  property  before  disposing  of  the  mines.  That, 
having  paid  off  with  his  own  moneys  debts  which  could  not  have  been  paid  off  without 
resorting  to  the  mines,  the  debts  so  kept  alive  in  his  hands  were  a  charge  on  the  net 
produce  of  the  mines,  and  that  he  was  entitled  to  interest  on  the  same ;  that  the 
accumulations  of  the  10/.  per  cent  were  a  fund  liable  to  the  debts  in  exoneration  of 
the  mines ;  that  Uie  1,000/.  legacy  to  the  granddaughter  was  a  charge  on  the  real  and 
personal  estate  jsro  ratd.    Lord  v.  Wightwickj  xxi.  299.    See  B.  c.  xxiii.  267. 

18.  Devise  to  widow  for  lifSf  remainder  to  another  tenant  for  life,  with  remainders 
over — Charge  of  legacy  on  specified  part  of  lands  devised — Receiver.  A  testator  in 
possession  of  lands  devised  the  same  to  his  widow  for  life,  remainder  to  another  tenant 
for  life,  with  remainders  over ;  and  he  gave  to  the  plaintiff  200/.,  which  he  charged 
on  specified  land,  part  of  his  lands  devised,  payable  after  the  widow's  death.  The 
widow  was  possessed  for  her  life,  and,  on  her  death,  a  stranger  entered  into  and 
kept  possession  of  the  lands  of  the  testator.  The  plaintiff  by  his  bill,  to  which  the 
tenants  for  life,  and  in  remainder,  and  the  stranger,  were  defendants,  adccd  tliat  the 
200/.  legacy  might  be  raised  out  of  the  specific  land.  The  tenant  for  life  disclaimed. 
The  stranger  alleged  a  title  paramount  to  that  of  the  testator,  and  objected  that  he 
ought  not  to  be  a  party.  Held,  that  the  stranger  could  not  be  sued  in  Equity  by 
any  person  claiming  under  the  will,  and  he  was  dismissed  with  costs ;  and  the  court 
declared  the  plaintiff  entitled  to  his  legacy,  appointed  a  receiver,  and  ordered 
that  the  plaintiff  should  be  at  liberty  to  bring  such  action  as  he  should  be  advised,  for 
the  recovery  of  the  specified  land  in  the  names  of  the  tenants  for  life  and  in  remain- 
der, upl5n  an  indemnity.    Daniel  v.  DavieSy  xix.  311.  ^ 

19.  Two  funds — Legacy  thrown  upon  real  estate.  Where  one  legatee  has  two  funds 
to  resort  to  for  the  payment  of  his  legacy,  in  full,  and  another  legatee  has  only  the 
personal  estate  or  one  fund  to  resort  to,  die  court  presumes  that  the  intention  of  the 
testator  is,  that  all  should  be  paid  in  full,  and  therefore  marshals  the  assets,  throwing 
the  particular  legacy  upon  the  real  estate.    Scales  v.  Collins^  xv.  187. 

IX.  ChariiahU  GifU. 

1.  Annual  bequest  for  repair  ofiomh.  An  annual  bequest  for  the  repair  of  a  tomb 
is  not  bad  as  a  charity ;  and,  if  it  proceeds  out  of  a  life  interest,  it  is  not  void  as  a 
perpetuity.    Lloyd  v.  Lloyd,  x.  139. 

2.  A  devise  of  rents  to  a  minister  and  churchwardens,  for  the  purpose,  first,  of 
taking  5/.  for  themselves,  and  then  for  repairing  a  tomb,  is  void.    I  b. 

8.  Bequest  to  the  governors  of  a  society  instituted  for  the  '^  increase  and  encourage- 
ment of  good  servants,"  &c.  &c.  No  such  institution  could  be  found.  Held,  that  the 
gift  was  charitable,  and  did  not  fail.    Loscomb  v.  Wintringham,  vii.  164. 

4.  A  gifl  towards  contributions  for  the  political  restoration  of  the  Jews  to  Jerusalem 
not  a  charitable  legacy,  and  held  to  be  void.    Habershon  v.  Vardon,  vii.  228. 

5.  A  gift  towards  the  fund  for  the  bishopric  of  Jerusalem  agreed  to  be  a  good  char- 
itable legacy.    lb. 

6.  Charitable  gift  to  corporation — Increased  rents,  right  to  surplus  of  A  testator 
devised  property  producing  47/.  a  year  to  a  corporation,  "  in  trust  and  confidence,"  to 
pay  three  sums  of  20/.,  10/.,  and  10/.  to  three  charitable  objects ;  and  so  long  as  certain 
taxes  continued,  what  the  corporation  could  not  spare  **  out  of  the  overplus  of  the 
rent,"  viz. :  7/.,  should  be  deducted  out  of  the  two'  sums  of  10/.  and  10/.  The  rental 
increased,  and  it  was  held,  that  the  corporation  took  merely  seven  forty-sevenths  of 
foch  increase,  and  that  subject  to  the  payment  of  the  ordinary  repairSi  &C.,  of  the 
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property ;  and  that  the  charities  were  entitled  to  the  residae.  Semlle^  that  ihi 
which,  in  a  axx  where  the  whole  profits  of  an  estate  are^ven  to  a  charity,  an 
rents  are  al^erwanls  increased,  gives  the  charity  the  benefit  of  the  surplus  rem 
plies  also  where  the  only  portion  of  the  rents  not  directly  given  to  the  charity  is 
to  exonerate  the  estate  from  burdens  to  which  it  is  subject  The  Attorney-Gem 
The  Corporation  of  Beverley^  xxxi.  498.  See  also  The  Mayor  of  South  Afoiton  i 
Attorney-General ^  xxvii.  17. 

7.  Gift  of  dividends  forever.  A  gif>,  aflcr  the  death  of  a  tenant  for  life,  c 
dividends  of  stock  forever  to  a  charitable  institution,  is  a  g^ft  of  the  corpus  of  the 
to  the  institution.     Tyrrell  r.  Clarkf  xxiii.  5S6. 

8.  Charitable  uses.  A  gifl  of  pure  personalty  for  the  purpose  of  establish 
school,  the  testatrix  expressing  in  her  will  that  the  legacy  was  not  to  be  employ i 
the  purchase  of  land,  or  the  erection  of  buildings,  her  "  expectation  being  that 
persons  would,  at  their  expense,  purchase  the  necessary  land  and  buildings,**  i 
against  the  policy  of  the  statutes  relating  to  charitable  uses,  but  is  valid.  Caen 
Thompson^  xxi.  31. 

9.  Taking  hen^f  daily  and  not  as  trustees.  Af>er  giving  charitable  legacies  b 
will,  a  testatrix,  by  codicil,  declared  that  if  any  of  them  should  fail,  by  reason  oJ 
part  of  her  estate  being  of  such  a  nature  as  could  not  legally  be  made  applical 
charitable  pur|X)scs,  she  gave  such  part  to  A  and  B,  for  their  absolute  use  and  be 
having  full  (confidence  that  they  would  desire  to  carry  out  her  intentions,  but  si 
dared  that  that  should  not  have  the  effect  of  imposing  a  trust  upon  them,  or  it 
manner  qualify  their  interest  in  the  be(|uest.  Held,  that  A  and  B  took  benefit 
and  not  as  trustees  for  the  next  of  kin.     Ih. 

10.  Conversion.  A  testatrix  gave  charitable  legacies,  and  the  residue  to  her  i 
who  sunivod  hor,  and  also  made  several  bequests  to  charities.  Held,  that  the  id 
personalty,  which  the  sbter  took  under  the  former  will,  and  kept  unconvcrtea 
her  death,  was  not  to  be  treated  as  converted  for  the  purpose  of  the  charitable  lej 
in  her  own  will,    lb, 

11.  Failure  of  Where  there  is  a  gifl  by  will  to  a  particular  charitable  institi 
and  that  fails,  then  the  gifl  falls  into  the  residue  of  the  estate.  But  if  the  gift 
a  general  charitable  purpose,  and  one  mo«le  fails,  then  another  may  be  selected  to 
out  the  general  purpose.     Clark  v.  Taylor,  xxi.  308. 

1 2.  Charitable  legacy  chargeable  on  pure  personalty  and  general  legacies  on  persi 
savoring  of  realty.  AVhere  a  testator  gave  a  charitable  legacy  "  to  be  raised  and 
out  of  such  part  of  his  ready  money,  goods  and  personal  effects,  as  he  could  b 
charge  with  the  payment  of  the  same,"  and  his  estate  consisted  partly  of  pure 
sonalty  and  partly  of  personalty  savoring  of  realty,  the  latter  being  more  than 
cient  for  the  {layment  of  the  general  legacies,  it  was  heldf  that  the  general  Iq 
ought  to  be  paid  out  of  the  personalty  savoring  of  realty,  so  as  to  leave  the  pure 
sonalty  for  the  payment  of  the  charity  legacies.  Held,  also,  though  not  as  the  gr 
of  the  decision,  that  in  the  present  case  the  charity  legacies  were  analogous  tc 
had  the  same  incidents  as  demonstrative  legacies  to  individuals,  except  so  far  i 
garded  the  right  of  satisfaction  out  of  other  assets  than  the  fund  out  of  which 
were  directed  to  be  paid,  a  right  from  which  they  were  debarred  by  the  Stat  9 
IL  c.  36.    Robinson  v.  Geldard^  xii.  63. 

1 3 .  Charity  legacy — Pure  person  ally  insufficien  t  to  pay  debts — Apportionment  he 
personal  and  mixed  estate.  In  case  of  a  gifl  of  real  and  personal  estate  to  trust< 
sell,  and,  af\er  payment  of  debts,  to  pay  certain  legacies,  one  of  which  is  a  cl 
legacy,  and  to  divide  the  residue  among  certain  persons,  and  the  pure  personal  ( 
is  not  suflicient  to  pay  the  debts,  but  the  mixed  estate  is  ample,  then  the  cl 
legacy  does  not  fail  altogether,  but  there  ought  to  be  an  apportionment  accordi 
the  proportion  which  the  value  of  the  pure  personalty  bean  to  the  mixed 
Briggs  r.  Chamberlain^  xxiii.  87. 
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X.  Revocation  and  Cancellation, 

1.  JBy  conveyance.  Where  real  estate  is  contracted  to  be  purchased,  and  the  pur- 
chaser then  makes  a  will  devising  all  his  real  estate  which  he  had  contracted  to  buy, 
upon  trusts  for  sale,  and  subsequently  takes  a  conveyance  to  the  ordinary  uses  to  bar 
dower,  it  was  held,  affirming  the  decree  below,  that  the  conveyance  operates  as  a  revo- 
cation of  the  devise  of  this  estate.    Plowden  v.  Hyde,  ix.  238 ;  xiii.  175. 

2.  By  reconveyance*  Where  an  estate  stood  limited  to  the  ordinary  uses  to  bar 
dower,  and  the  owner  mortgaged  it  in  fee,  with  a  proviso  for  redemption,  that  on  pay- 
ment the  estate  should  be  conveyed  to  the  mortgagee,  his  heirs,  appointees,  or  assigns, 
or  to  such  uses  as  he  or  they  should  direct,  and  he  then  made  his  will,  devising  all  his 
real  estate  upon  trust  for  sale,  and  afterwards  the  mortgagee  reconveyed  to  the  mort- 
gagor to  the  ordinary  uses  to  bar  dower,  it  was  held,  reversing  the  decree  below,  that 
the  reconveyance  was  not  a  revocation  of  the  will  as  to  this  estate.  Plowden  v.  Hyde^ 
xiii.  175. 

8.  By  subsequent  teiU,  without  express  clause  of  revocation.  Prior  wills  of  real  estate 
held  to  be  revoked  by  a  subsequent  will,  although  tl^c  latter  contained  no  express 
clause  of  revocation,  and  the  result  of  the  decision  was  a  partial  intestacy.  Plenty  r. 
West,  XV.  283. 

4.  Testator*s  name  torn  from  some  of  the  pages.  A  left  a  will ;  from  the  bottom  of 
the  several  pages  of  this  will,  the  name  of  the  testator  had  been  torn  or  cut ;  part  of  one 
page  had  also  been  torn  off,  but  was  reannexed  by  a  pin.  The  signature  of  the  tes- 
tator and  the  subscribing  witnesses  at  the  end  of  the  will  remained.  Held,  that  the 
will  was  not  revoked  partially  or  entirely.     Clarke  v.  Scripps,  xxii.  627. 

5.  By  second  will  Where  a  second  will  (not  expressly  revoking  the  first)  does  not 
dispose  of  the  whole  property,  the  disposition  of  the  first  will  may  be  valid  so  far  as 
it  is  consistent  with  the  second.  Two  wills  may  stand  at  the  Same  time.  Freeman  v. 
Freeman,  xxvii.  851. 

6.  Two  testamentary  papers.  E  lefl  two  testamentary  papers,  neither  tenncd  a  last 
win,  but  with  different  executors.  There  was  no  revoking  clause  in  the  latter  paper, 
nor  any  disposition  of  residue.  Two  of  the  three  residuary  legatees  under  the  first 
paper  died  before  the  date  of  the  second.  Held,  that  the  intention  of  the  testatrix 
was  that  both  should  operate,  and  that  both  were  entitled  to  probate.  Richards  v.  The 
Queen* s  Proctor,  xxviii.  610. 

7.  Express  revocation  necessary.  A  will  under  the  1  Tict  c.  26,  s.  11,  remains 
operative,. unless  expressly  revoked,  although  the  maker  of  such  will  lives  in  England 
several  years  after  the  date  of  the  wilL    In  the  Goods  of  Leese,  xxii.  686. 

8.  Revocation  by  codicil — Partial  revocation*  A  testator,  by  his  will,  devised  certain 
houses  to  his  son  A  for  life,  and  after  his  death  unto  his  children  then  bom,  or  there- 
after to  be  bom,  upon  their  attaining  a  certain  age  as  tenants  in  common,  and  in  case 
of  the  death  of  any  of  them  under  the  specified  age,  the  share  and  shares  of  the  child 
or  children  so  dying  to  go  to  the  survivors  and  survivor,  and  in  case  of  the  death  of 
all  of  such  children  under  that  age,  then  to  trustees  to  permit  the  testator's  three 
daughters,  B,  C,  and  D  to  receive  the  rents  during  their  lives  in  equal  shares,  and 
after  their  decease  to  their  children  in  fee.  The  testator  made  a  codicil  in  these 
words :  **  I  likewise  revoke  that  part  of  my  last  will  and  testament  whereby  I  give 
(the  houses  in  question)  unto  my  son  A  and  to  his  heirs,  ai^d  my  will  is  that  my  daugh- 
ters C  and  D,  should  enjoy  them,  and  I  hereby  give  and  bequeathe  the  sud  freehold 
ground  and  houses  to  my  said  daughters  C  and  D  equally  and  jointly  between  them 
and  to  the  survivor  dT  them,  and  after  their  decease  to  their  child  or  children 
equally,  and  if  they  should  both  die  leaving  no  child  or  children,  then  the  said  free-^ 
holds  to  go  as  ordered  by  my  said  win."  The  daughters  C  and  D  died,  leaving  no 
child.  A,  the  son,  died  in  1850,  leaving  a  daughter,  his  only  surviving  child,  (one  of 
the  lessors  of  the  pUdotifr,)  who  was  bora  in  the  testatoi'fl  lifi»time  and  attained  the 
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required  age.  A  had  another  daughter  born  in  the  teatat 
ried  and  had  a  son,  but  the  and  her  aon  both  died  in  the  lift 
third  daughter,  B,  died,  leaving  children,  who  were  the  d 
codicil  operated  aa  a  revocation,  only  so  far  as  to  eSectuat 
tator  to  prefer  C  and  D  and  their  children  to  A  and  hb  c 
the  lessors  of  the  plaintiff  were  entitled  to  a  moiety  of  llu 
d,  Eren  v.  Ward,  ix.  418. 

9.  Bequest  of  a  successive  life-interest  in  personal  pn 
afler  the  death  of  the  survivor  to  the  eldest  son  then  livi 
By  a  codicil,  the  testator  revoked  so  much  of  his  will  ai  r 
of  D,  leaving  C,  on  the  death  of  A  and  B,  in  posseasion. 
ated  as  a  revocation  not  only  of  E's  interest,  bat  also  th 
WtlU  V.  Welis,  xxiLi.  4. 

10.  Lapse  by  revocation,  A  testator  gave  his  real  and  pi 
his  eight  nephews  and  nieces  by  name,  with  a  piaviso,  tha 
and  nieces  died  in  his  lifetime,  without  leaving  issue,  thei 
survivon,  in  the  same  manner  as  the  original  shares.  By 
shares  given  to  two  of  the  nephews.  One  of  the  nephews 
in  the  lifetime  of  the  testator.  Htlil,  that  the  shares  o: 
nephews  lapsed  by  the  revocation,  and  that  the  share  of  I 
five  nephews  and  nici'cs.     Boutcott  v.  Boulcotl,  xxiii.  128. 

11.  Second  revocation — Vint  gift  not  revioed.  Where 
legacy  to  a  certain  person,  and  afterwards,  by  a  codicil,  rev< 
therefor  another  gifY,  and  by  a  still  later  codicil  revoked  It 
the  first  gift  was  not  revived  by  the  revocation  of  the  secon 

12.  Unrevoked  gift  of  tiOiei—"  Seal  eilales."  Atestator.l: 
"  ail  and  every  my  shares,  parts,  aud  proportion  of  and  ii 
growing,  and  renewing  within  the  parish  of  L.,  and  the  ti 
and  eiLcept,  &c.,  to  hold  the  same,  with  the  appurtenances," 
Ject  to  the  proviso  that,  in  a  certain  contingency,  said  shares, 
of  the  testator  for  life,  and  "  then  and  afler  the  expiration 
wons  and  uses  herein  expressed  and  contained  of  and  e 
In  a  subsc<|uent  part  of  the  will,  the  testator  gave  and  d 
of  what  nature  or  kind  soever  aud  wheresoever  utuate,  sub 
just  debts,  &e.,in  aidof  my  personal  estate  as  aforesaid,"  to  i 
in  stnct  settlemenL  The  testatOT  made  four  codicils  to  his 
cil,  after  providing  for  the  payment  of  certain  annuities,  I 
real  estates  of  what  nature  or  kind  soever,snbjccttothe  chs 
to  the  defendant,  in  strict  settlement ;  and  on  failure,  &C., 
all  his  said  real  estates  in  such  manner  as  in  that  behalf 
declaring  it  to  be  his  will  that  the  devises  thereinbefore  n 
precedence  to  the  devises  of  his  real  estates  in  his  said  i 
who  shoidd  become  entitled  in  possession  to  his  real  estat 
thereby  made  should,  within  twelve  calendar  months,  obtai 
the  surname  of  Evans,  &c.  Held,  that  the  gift  of  the  tithes 
unrevoked,  there  being  nothing  to  show  that  it  was  the  )nt« 

'  the  words  "  real  estates  "  in  the  fourth  codicil  in  a  diSerei 
they  were  used  in  the  will.  WUlianu  t.  Eeans,  iviiL  329. 
IS,  Revoking  codicii.  Where  a  will  was  ctwceivcd  in  sue! 
whether  or  not  afler  acquired  property  was  intended  to  pai 
wards  contracted  for,  and  a  codicil  was  then  mode  directii 
the  purchase,  &c.,  which  was  afterwards  done  by  the  testate 
as  the  codicil  had  been  revoked  as  to  the  newly  aequirei 
construed  as  to  that  estate  as  if  (here  had  been  no  codiciL 
197. 
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14.  Revocation  of  devise  by  codicil — TViutee,  In  case  a  testator  gives  his  estate  to 
A  and  B  in  trust,  and  then  by  a  codicil  appoints  **  C  to  be  trustee  and  executor  in 
place  of  A,"  whom  he  does  *'  not  wish  to  act  as  executor,"  the  codicil  operates  as  a 
revocation  of  the  devise  to  A.    In  re  Hough's  Estate^  vi.  61. 

15.  A  testator,  by  his  will,  devised  and  bequeathed  the  residue  of  his  real  and  per- 
sonal estate  to  his  wife,  J.  G.  and  another  party,  upon  trust  to  sell  and  convert  as 
therein  mentioned,  and  appointed  his  wife,  J.  (t.,  sole  executrix.  The  testator,  by  a 
codicil,  revoked  the  appointment  of  his  wife  as  executrix,  *'  as  the  duties  were  too 
arduous  for  a  lady  to  perform,"  and  appointed  three  other  parties,  "executors  in 
trust "  of  his  will.  Held,  that  the  testator  did  not  revoke  the  appointment  of  his  wife 
as  trustee.     Graham  ▼.  Graham,  xix.  242. 

16.  Devise  to  the  children  of  A  held  not  to  be  revoked,  by  an  expression  in  a  codi- 
cil that  they  were  not  intended  to  take  any  beneficial  interest  under  the  will  or  codiciL 
Cleohurey  v.  Beckett,  xi.  329. 

1 7.  Revocation  by  subsequent  will — Parol  evidence.  A.  duly  executed  a  will  in  1825, 
leaving  B.  his  sole  executrix,  and  this  was  the  only  will  found  at  his  death  in  1858. 
6.,  a  party  hostile  to  the  will,  alleged  that,  in  1852,  A.  executed  a  subsequent  will,  and 
proved  this  by  witnesses,  who  recollected  seeing  the  will,  but  could  speak  to  none  of 
its  contents,  except  that  it  began,  they  thought,  "  this  is  the  last  will  and  testament  of 
me,  A."  This  will  was  not  found  afler  A.'s  death.  Held,  reversing  the  judgment  of 
the  prerogative  court,  that  the  onus  lay  on  G.  to  prov^that  the  later  will  expressly 
revoked  the  former,  and  was  of  different  contents ;  that  the  mere  words  "  this  is  the 
last  will "  were  not  of  themselves  sufficient  for  that  purpqse ;  and  that,  as  the  evidence 
failed  to  establish  this,  the  former  will  remained  valid.  Cutts  v.  Gilbert,  xxix.  64, 
revei-sing  decree  below,  xxix.  597. 

18.  No  authority  lays  down  the  proposition,  that  the  execution  of  a  subsequent  will, 
destroyed  animo  revocandi  by  the  testator,  the  contents  of  which  are  not  known, 
revokes  a  prior  will.  On  the  contrary,  in  the  case  where  a  rev6cation  has  been  held 
to  be  effective,  there  has  been  proof  of  a  difference  of  disposition.    lb, 

19.  To  revoke  an  existing  instrument  by  parol  evidence  that  another  will  has  been 
executed,  and  by  such  evidence  alone,  though  the  law  may  admit  of  that  course  of 
proceeding,  is  one  attended  with  danger,  and  consequently  the  oral  evidence  produced 
must  be  strong  and  conclusive.    lb, 

20.  Repetition  of  legacies — Proof  of  fraud,  B.  made  her  will,  in  which  she  gave  T. 
a  legacy  of  500/.  and  appointed  him  executor  thereof,  jointly  with  A.  C.  and  L.  C. 
By  a  codicil,  B.  revoked  the  appointment  of  A.  C.  and  L.  C.  as  executors,  and  ap- 
pointedT.  sole  executor,  and  gave  him  50/.  for  his  trouble  as  such.  Xh^  capacity  of 
B.  was  admitted,  and  A.  C.  and  L.  C.  prayed  probate  of  the  will,  without  the  legacy 
of  500/.,  and  of  the  codicil  without  the  appointment  of  T.  as  sole  executor  and  the 
legacy  of  50/.,  on  the  ground  that  the  legacies  and  the  appointment  of  T.  were  fraud- 
ulently inserted  without  the  knowledge  of  B.  T.  prayed  probate  of  the  will  and  codicil, 
with  the  legacies  and  appointment  Held,  on  the  evidence,  that  B.  was  aware  that  the 
will  and  codicil  contained  the  legacies  and  appointment  of  T.  as  sole  executor,  and 
probate  decreed  accordingly.     Clearson  v.  Teague,  vi.  586. 

21.  Cancelling,  The  deceased  duly  executed  his  will  in  1846  ;  in  1850  circumstances 
occurred  which  rendered  this  will  inoperative,  except  as  to  a  legacy  of  100/. ;  and  in 
December  he  drew  a  pen  across  the  will,  and  wrote  at  the  top  of  each  sheet  "  cancelled," 
and  also  at  the  end  of  the  will,  he  wrote,  "  cancelled  by  me,  this  Ist  day  of  December, 
1850."  Held  that  the  will  was  not  revoked,  under  1  Vict  c.  26,  s.  20,  and  probate 
was  decreed.    Jn  the  goods  of  Far y,  ix.  600. 

XI.  ThellH$9on  Act, 

1.  A,  the  mother  of  ^,  by  her  will,  directed  trustees  to  invest  50,000/.,  and  to  pay  a 
competent  part  of  the  income  for  the  benefit  of  B,  for  his  life,  and  to  invest  the  tur- 
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J  plus  of  the  income,  to  the  intent  that  it  might  accumulate  for  the  benefit  of  the  pe 

j|  -whOf  under  the  will,  should  be  entitled  to  it ;  and.  afler  the  death  of  B,  to  appl 

said  sum  and  acfumuIationSf  or  a  competent  |)art,  for  the  children  of  B,  daring 
j  minoritit's,  or  until  their  portions  should  become  payable;  and,  when  the  chi] 

;  should  atUiin  twtMity-one,  to  divide  the  said  sum  and  accumulations  among  such 

;  dren  er|ually.     A  died  in  1831.     B  was  living.     Beld^  that  the  trust  for  accumul 

)  came  within  the  excc[)tion  to  the  2d  section  of  the  Thelluason  Act,  and  was  not 

]  MidtUeton  v.  I^sh^  xvii.  42S. 

1  2.  A  testator  gave  the  residue  of  his  persona!  estate  to  tmsteet,  in  trust,  to  u 

and  accumulate  the  income  from  time  to  time  during  the  life  of  his  niece,  and 
^  her  death  to  transfer  the  securities  and  accumulations  to  her  children  in  equal  sh 

~  the  sharcji  of  male  children  to  be  vested  at  twenty-one,  and  those  of  females  at  tw< 

one  or  marriage.  Then  followed  other  provisions  with  regard  to  what  the  tes 
sometimes  called  the  ^'  portions  **  and  sometimes  the  **  shares  "  of  such  children,  a 
maintenance  and  education,  and  if  the  trusts  for  the  benefit  of  the  children  of  his  i 
should  fuil,  there  were  similar  trusts  for  the  benefit  of  the  children  and  issue  of  < 
parties,  and  failing  those  trusts,  for  his  own  next  of  kin.  The  testator's  niece  wai 
living,  and  had  sur\-ived  the  period  of  twenty-one  years  from  the  death  of  the  tesi 
Utld^  that  this  provision  was  not  one  for  raising  portions  within  the  meaning  of  tl 
section  of  the  Thellusson  Act ;  that  from  the  expiration  of  twenty-one  years  froo 
testator's  rleath,  the  tru«t  for  accumulation  was  void ;  and  that  from  that  time  til 
death  of  the  niece,  the  legal  i>ersonal  representative  of  the  testator  ^as  entitled  i 
accumulations,    lioume  v.  Buckton,  ix.  144. 

8.  A  testator,  after  disposing  of  parts  of  his  real  and  personal  estate  for  the  \x 
of  his  granddaughter,  F.  E.,  for  life,  and  after  her  death  for  her  childn*n  at  tw< 
one,  gave  all  the  residue  of  his  real  and  personal  estate  to  trustees,  upon  tni 
accumulate  the  income  and  transfer  one  moiety  of  the  corpus  and  accumulations  t< 
children  of  F.  E.,  and  the  other  moiety  to  the  children  of  his  nephew,  C.  W.  C, 
shares  to  be  transferred  to  them  at  their  respective  ages  of  twenty-one  years, 
twenty-one  years  after  the  testator's  death  expire<l  in  1847.  Upon  a  bill  fik 
F.  £.,  who  never  liad  any  children,  it  was  held,  that  the  direction  to  accumulate  be 
the  twentv-one  ye^irs  from  the  testator's  de<ith  was  void  under  the  Tliollusson  Act; 
such  accumuLitions  were  not  within  the  2d  section  of  the  act ;  that  they  were  u 
posed  of;  and  th«it,  at  the  expiration  of  the  twenty-one  years,  the  income  of  the 
estate  Ix'longed  to  the  testator's  heir  at  law,  and  the  income  of  the  personalty  t 
testator's  next  of  kin.     Edtcards  v.  Tuck;  xvii.  485.     See  p.  774. 

4.  A  direction  to  accumulate  is  only  valid  for  one  of  the  periods  mentioned  ii 
Thellusson  Act.     Wilson  v.  WUson,  iii.  188. 

5.  Accumulations  directed  by  will  and  resulting  by  operation  of  law.  If  a  tei 
directs  that  to  be  done  which  as  a  necessar)'  consequence  leads  to  an  indefinite  i 
mulation,  he  must  be  taken  to  have  directed  accumulation  within  the  meaning  o 
**  Thellusson  Act."  SemUe,  that  the  distinction,  that  where  the  accumulations  din 
by  a  will  are  such  as  would  result  by  operation  of  law  from  the  dispositions  conta 
in  the  will,  independently  of  directions  to  accumulate,  they  are  not  prohibited  b; 
statute,  is  not  a  sound  distinction.     Tench  v.  Cheese,  xxxi.  392. 

6.  Ceitser  of  accumulation — Payment  of  portions — Accumulation  for  payment  ofi 
By  a  nuirriage  settlement  of  1823,  family  estates  at  B.,  of  which  Lord  B.  was  tt 
for  life  in  remainder,  were  charged  with  a  sum  varying  from  20,00lV.  to  40, 
according  to  the  number  of  younger  children  of  Lord  B.,  for  their  portions,  which 
tions  were  to  be  divided  and  payable  among  the  younger  children,  as  Lord  B.  si 
by  deed  or  will  appoint ;  and  in  default  of  appointment,  equally  to  be  di\*idcd  ai 
them,  and  payable  at  the  decease  of  Lord  B.,  with  a  power  in  Lord  B.  of  advai 
any  (rhild's  portion  in  his  lifetime.  The  Bishop  of  D.,  the  great  uncle  of  Lord  I 
hb  will,  dated  in  1825,  reciting  the  setdement  of  1823,  bequeathed  15,00<M.  to  tmi 
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upon  trust  to  accumulate  the  same  during  the  lifetime  of  Lord  B.,  or  if  he  should  die 
within  the  term  of  twenty  years  from  the  decease  of  the  testator,  for  such  further  period 
as  should  make  up  the  fidl  term  of  twenty  years  from  the  decease  of  the  testator ;  and 
upon  completion  of  the  accumulation,  to  apply  the  same,  or  a  competent  part  thereof, 
in  discharge  of  the  said  portions,  when  and  as  the  same  respectively  shall  become  pay- 
able, and  in  exoneration  of  the  hereditaments  charged  therewith;  with  a  proviso, 
**  that  if,  before  the  expiration  of  the  period  for  accumulation,  the  accumulated  fund 
should  be  of  sufficient  amount  for  the  purposes  aforesaid,  then  the  accumulation  shall 
thereupon  immediately  cease.**  The  testator  also  gave  certain  chattels  to  go  as  heir- 
looms with  the  settled  estates,  and  bequeathed  S0,000/.  for  building  a  mansion-house 
upon  the  same.  The  testator  died  in  1826.  The  number  of  Lord  B.'s  younger  children 
was  such  that  40,000/.  would  be  raisable  under  the  marriage  settlement  In  1847, 
twenty-one  years  afler  the  testator's  death,  the  accumulated  fund  amounted  to  35,622/. ; 
at  the  time  of  the  institution  of  this  suit  it  amounted  to  43,643/.  Lord  B.  was  still  liv- 
ing, and  had  only  appointed  a  small  sum,  by  way  of  advancement,  to  one  of  his  younger 
children.  Held^  first,  upon  the  construction  of  the  will,  that  the  proviso  as  to  the  cesser 
of  accumulation  applied  to  the  period  of  Lord  B.'s  lifetime,  as  well  as  to  the  twenty 
years  from  the  testator's  death.  Secondly,  assuming  this  case  to  be  within  the  1st  sec- 
tion of  the  Thellusson  Act,  39  &  40  Geo.  III.  c.  98,  (reversing  the  decision  below,)  that 
the  sum  accumulated  within  the  twenty-one  years  was,  so  soon  as  the  40,000/.  was  accu- 
mulated, a  fund  applicable  to  the  payment  of  any  of  the  younger  children's  portions 
which  were  then  payable,  and  would  be  applicable  to  the  rest  of  the  portions  when 
they  should  become  payable;  and  that  the  latter  part  of  the  1st  section  would  be  satis- 
fied by  giving  the  residuary  legatees  the  difference  between  the  35,622/.  and  the 
40,000/.,  which  was  the  limit  of  accumulation.  Thirdly,  (reversing  the  decision  be- 
low,) that  this  was  a  case  within  the  exception  in  the  2d  section  of  the  act,  it  being  a 
provision  for  raising  portions  for  children  of  a  person  taking  an  interest  under  the 
devise ;  and  that  the  whole  accumulation  directed  was  valid.  SenMey  contrd.  the  dicta 
of  the  court  below,  (xiii.  445) — First,  tbat  the  exception  in  the  2d  section,  as  to  accu- 
mulation for  payment  of  debts,  is  not  confined  to  the  debts  of  the  person  directing  the 
accumulation,  but  extends  to  a  provision  for  payment  of  the  debts  of  any  person  or 
persons  ^  and  it  extends  to  past  and  future  debts.  Secondly,  that  to  bring  a  case  within 
the  exception  in  the  2d  section,  it  is  not  necessary  that  the  parent  of  the  portioned 
child  should  take  an  interest  in  the  same  real  or  personal  estate,  the  income  of  which 
is  directed  to  accumulate.  And,  contrtk  Bourne  v.  Buckton,  2  Sim.  K.  B.  101,  s.  c. 
9  £ng.  Rep.  152,  that  it  is  not  necessary  that  the  parent  should  take  an  interest  under 
the  particular  clause  directing  the  accumulations;  but  that  ^such  devise"  means 
"such  will."    Barrington  v.  Liddell,  xvii.  188. 

7.  Condition  precedent.  In  case  of  a  gift  to  A  of  a  certain  sum  upon  her  marriage, 
with  all  the  accumulations  thereon  from  the  death  of  the  testator,  and  the  income  of  the 
residue  of  the  estate  of  the  testator  to  B  for  life  with  remainders  over,  the  marriage 
of  A  is  a  condition  precedent  to  the  vesting  of  the  legacy  in  her ;  and  in  the  event  of 
her  not  marrying,  B  is  entitled  to  the  interest  of  the  legacy  from  the  death  of  the 
testator.  But  in  such  case  the  accumulation  of  interest  after  the  expiration  of  twenty- 
one  years  is  prohibited  by  the  Thellusson  Act    Morgan  v.  Morgan,  ii.  35. 

8.  Tenant  for  life.  A  testator  gave  a  legacy  of  5000/.  to  A  on  her  marriage,  and 
gave  the  residue  of  his  personal  estate  to  B  for  life,  with  remainder  to  C,  and  died  in 
1825.  Upwards  of  twenty-one  years  elapsed  from  the  death  'of  the  testator,  and  A 
was  not  married.  B  died  in  1838,  and  the  twenty-one  years  from  the  death  of  the 
testator  expired  in  1846.  At  this  time  the  legacy  fund  consisted,  first,  of  the  original 
legacy ;  and,  secondly,  of  the  interest  on  the  legacy  accumulated  for  the  twenty-one 
years,  called  "  the  accumulation  fund."  Held,  that  the  interest  of  the  5,000/.  accrued, 
and  to  accrue,  between  1846  and  the  death  or  marriage  of  A,  belonged  to  C ;  that 
the  interest  on  such  part  of  ^  ^e  accumulation  fund  "  as  was  produced  between  1825 
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«nd  1838,  accrued,  and  to  accrue,  between  1846  and  tlie  deotb  or  maniage  a£  A 
lougod  to  the  perBonal  represeatativeB  of  B;  and  that  the  interest  on  the  reniai 
part  of  "the  accumulation  fund'  accraed,  and  to  accrue  ia  like  mauaer,  belongi 
C.     Morgan  v.  Morgan,  ri.  130, 

9.  Portion,  what  if.  Wheu  a  testator  gave  a  sum  to  accumulate  for  a  chil 
children  who  should  live  to  be  twenty-one,  and  made  the  parent  of  mch  childrei 
residuary  legatee,  it  was  held  that  this  sum  was  not  a  "  portion  "  witkin  the  meanii! 
the  exception  of  portions  in  the  Thelluasoa  acL     Jona  v,  Maggt,  x.  159. 

10.  SemUe,  a  "  portion,"  within  the  act,  is  a  sum  cf  none}'  (ecored  to  a  child  a 
property,  the  income  of  which  is  giTcn  to  the  parent    ib. 

11.  If  a  testator  directs  hit  property  to  be  sccumnlated  dnriog  the  lives  o 
childreo  named  in  the  will,  and  the  life  of  the  surTivor,and  then  to  be  divided  eqi 
Bmou]^  all  bis  grandchildren,  if  more  than  one,  and  if  but  one,  then  all  to  that 
the  shares  of  the  grandchildren  are  not  portions  within  the  KCtmd  aectitm  d 
ThellusBOn  Act.     Burt  v.  Slurt,  xxi.  615. 

13.  Dirtclion  for  raiiing  portion.  A  gift  of  a  residue  to  accvmnlate  for  chih 
Beld,  not  to  be  a  direction  for  runng  "  portions,"  within  the  meaning  of  the  Sd  eei 
of  the  39  &  40  Geo.  IIL  c.  38.  SmMt,  per  die  lord  chancellor,  that  where  the 
ia  of  a  residue  for  the  children  of  a  person  who  takes  any  thing  under  the  will 
parent  must  be  considered  to  be  a  person  taking  an  interest  under  each  devise,  w 
the  meaning  of  the  last  part  of  the  2d  secticm.     Edwareb  v.  Tuck,  xxi.  138. 

13.  Cioaa-rtmainder.  A  testator  haWng  directed  bis  property  to  be  divided 
two  moieties,  giving  one  <^the  moieties  to  the  children  of  F.  E.  u  tenants  in  comi 
to  bct^ome  vested  at  twenty-one,  and  giving  the  other  moiety  to  the  childrei 
C.  W.  C.  in  the  same  manner,  declared  that  the  share  and  shares  provided  fof 
children  of  C.  W.  C.  and  F.  E.  rcspecdvely,  shoidd  be  vested  at  twenty-one  or 
riage,  ■'  and  that  if  any  such  child  or  children  should  die  without  having  obtain 
vested  interest  in  his  or  her  share,  the  share  of  every  such  child  so  dying,  A 
accrue  and  bobng  to  the  survivors  or  survivor  gf  the  said  children.  Held,  by  Tui 
L.  J.,  that  this  clause  must  be  read  distributively,  and  that  it  did  not  create  c 
remainders  between  the  children  of  C.  W.  C.  and  F.  K    lb. 

14.  Accumulation.  A  testator  devised  and  bequeathed  all  his  freehold  and  e 
hold  estates  and  bis  personal  estate  to  trosteee,  upon  trust,  out  of  the  inccm 
pay  400f.  a  year  for  the  maintenance  of  his  wo  D,  until  his  death  or  recoverf  I 
a  mental  malady,  and  to  accumulate  the  rest  of  the  money ;  and  directed  thei 
his  son  should  so  recover,  to  pay  him  all  the  accumnlatioDS ;  and,  if  bis  son  A 
die  without  having  so  recovered,  to  apply  the  accumulations  as  tfaereia  mentioi 
and  appointed  A,  B,  and  C  his  residuary  legatees.  TtiA  son  lived  more  than  twe 
one  yean  afler  the  death  of  his  father.  Held,  that  the  truA  for  acenmnlatkn 
vend  at  the  end  of  the  twenty-one  years  from  the  death  of  the  testator,  and 
the  accumulations  arising  from  the  rents  tStei  that  time  belonged  to  the  heir,  and 
to  the  residuary  legatee.     Wildet  v.  Daina,  xvii.  466. 

15.  Income  to  be  applied  in  payment  of  premium*  on  polteiei  of  li/e  asttmnce. 
testator  diroctod  by  his  will  that  the  income  of  his  property  should  be  apjdied  in 
ment,  among  other  things,  of  the  premiunu  on  certain  pdicies  of  anarance  for 
lives  of  his  sons.  Held,  that  such  direction  did  not  constitute  an  accumulatiDn  a 
oome  within  the  meaning  of  the  Thellnsson  Act    BattU  y.  Litler,  viL  157. 

XIL    WiUtJct 

1.  The  Willi  Act  does  not  do  away  with  the  distinction  between  real  and  pen 
-property,  and  (except  where  it  is  otherwise  expressly  enacted,)  it  leaves  the  opon 
of  words  in  a  will  the  same  as  before  it  passed.     ffTooU  *.  Brownt,  xzv.'SlO. 

2.  Chote  m  action,    Hie  Wills  Act  (1  Tict.  c.  26,;^  does  not  enable  a  teetatc 
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bequeathe  a  chose  in  action  so  as  to  paas  the  right  of  suing  to  the  legatee.    Bishop  t* 
Curtis  J  xiv.  49. 

S.  Oeneral  devise  of  lands  including  leaseholds.  A  testator  by  his  will,  devised  "  all 
and  singular  his  manors  or  lordships,  rectories,  advowsons,  messuages,  lands,  tenements^ 
tithes,  and  hereditaments,  situate,  &c.,  at  or  near  W.,  in  the  county  of  D.,  and  B.,  in 
the  county  of  Y.,  and  all  other  his  real  estates  in  the  said  counties  and  elsewhere,  and 
all  his  estate  and  interest  therein,"  to  uses  in  strict  settlement  In  1841,  the  testator 
made  a  codicil  ratifying  and  confirming  his  will.  At  the  time  of  his  making  his  will 
and  of  his  decease,  the  testator  was  possessed  of  freehdd  estates  in  the  county  of  D., 
and  of  some  church  leases  in  the  same  county,  which  were  usually  renewable  every 
seven  years ;  in  some  instances  the  leaseholds  were  let  and  occupied  with  the  free* 
holds,  at  undivided  yearly  rents.  Upon  part  of  the  leaseholds,  nearest  to  the  freehold 
mansion,  ornamental  cottages  were  built,  as  well  as  buildings  occupied  by  persons 
employed  about  the  m&nsion  and  freehcdd  estate.  Held,  that  under  the  1  Vict  c.  26, 
§  26,  passed  in  1838,  which  provides  that  a  devise  of  the  land  of  the  testator,  or  of  the 
land  of  the  testator  in  any  place,  or  in  the  occupation  of  any  person  mentioned  in  his 
will  or  otherwise  described  in  a  general  manner,  and  any  other  general  devise  which 
would  describe  a  customary  copyhold  or  leasehold  estate,  if  the  said  testator  had  no 
freehold  estate  which  could  be  described  by  it,  shall  be  construed  to  include  the 
customary  copyhold  and  leasehold  estates  of  the  testator,  or  his  customary  copyhold 
and  leasehold  estates,  or  any  of  them,  to  which  such  description  shall  extend,  as  the 
case  may  be,  as  well  as  freehold  estates,  unless  a  contrary  intention  shall  appear  by 
the  will,  the  leaseholds  passed  under  this  general  devise,  and  that  no  contrary  intention 
appeared  upon  the  will  so  as  to  prevent  the  operation  of  that  section.  Wilson  v.  Eden^ 
xiv.  41,  affirming  s.  c.  ii.  845. 

4.  Lapse  of  legacies.  The  provisions  in  the  Wills  Act  against  the  lapse  of  legacies 
given  to  children,  render  it  necessary  for  a  testator,  intending  that  a  legacy  to  one 
child  shall  go  over  to  another  in  the  event  of  the  death  of  the  first  legatee,  to  express 
that  meaning  by  his  wilL    In  the  Matter  of  Mores* s  Trust,  zviL  577. 

5.  Execution  of  powers  over  real  and  personal  estate.  The  Wills  Act,  7  Will.  IV, 
&  1  Vict.  c.  26,  has  not,  by  making  the  will  ^eak  as  from  the  date  of  the  death  of  the 
testator,  and  thereby  passing  real  estate  of  which  he  was  not  possessed  at  the  date  of 
the  will,  assimilated  the  doctrine  as  to  the  execution  of  powers  over  real  estate  to  that 
of  the  execution  of  powers  over  personal  estate.    Lake  v.  Currie,  xiii.  485. 

6.  Estate  for  life  in  copyholds.  Before  the  passage  of  the  Wills  Act,  a  testator  gave 
**  all  his  copyhold  estate  called  M."  to  S.  for  life,  charged  with  an  annuity  to  the 
testator's  brother ;  and,  after  the  death  of  S.,  *'  the  same  copyhold  hereditaments  "  to 
the  children  of  S.,  in  equal  shares.  A  subsequent  clause  gave  ^  all  his  other  copyhold 
messuages,  &c."  to  A.  in  fee.  There  was  a  reriduary  devise  of  **  all  his  real  estates, 
not  otherwise  disposed  of  to  V.  in  fee.  S.  and  her  child  being  dead,  it  was  held,  that 
the  children  of  S.  took  only  a  life-estate  in  the  copyhold  M. ;  and  that  the  remainder 
upon  that  estate  passed  to  V.  and  not  to  A.     Vick  r.  Sueter,  xxt.  71. 

7.  The  24th  section  of  the  Wills  Act,  1  Vict.  c.  26,  which  enacts  that  a  will  is  to  be 
construed  to  speak  as  if  executed  immediately  before  the  death  of  the  testator,  does 
not  apply  to  the  objects  of  a  testator's  bounty  who  are  to  take  the  real  and  personal 
estate  given  by  the  will,  but  only  to  the  real  and  personal  estate  comprised  in  the  wilL 
Bullock  T.  Bennett,  xxxi.  468. 

8.  The  Mauritius— Unattested  will  and  codicil  Deceased,  domiciled  at  the  Mauri- 
tius, lefl  an  unattested  will  and  codicil,  which  were  duly  registered  in  the  proper  court 
there.  Probate  of  both  papers  was  allowed  to  pass,  the  Wills  Act  not  extending  to 
the  Mauritius.    In  the  Goods  of  Smith,  iL  598. 


Xin.  MtteeOaneaut  Ctue$. 
1.  Codicil— Revival  of  legacy.    The  confirmation  of  ft  will  by  ft  codicil  does  not 


776 


mLLS, 


DiH 


revive  &  legacy  adeemed  in  the  interval  between  tlie  will  &nd  codiciL     Monlagt 
Montague,  x\\.  S75. 

2.  Douhlt  portions.  The  presumption  is  against  double  portions,  and  the  In 
of  proof  lies  on  thoac  who  contend  for  two  portioDS,  to  show  that  this  presnmpti 
rebutted.    lb. 

3.  DevUe  to  ton  on  condition  ofmaldng  weddy  payment  to  hit  mothtr — County  i 
— Ctrtim-ari  Devise  by  a  testator  to  bis  son  of  certain  freehold  aod  leasehold  es 
and  chattels  as  follows:  "  On  condition  of  my  son  paying  the  following  suns,  nai 
inter  alia,  I  will,  order,  and  direct  bim  to  pay  unto  his  mother  the  sum  of  4*.  a  i 
weekly,  and  every  week  during  her  natural  life.  Held,  that  this  was  not  a  claim 
legacy  within  the  63tb  section  of  the  County  Courts  Act,  9  &  10  Vict.  c.  95,  but 
debt,  and  an  action  having  been  brought  in  the  county  court,  the  court  grant 
certiorari.     Longboltom  v.  LongboUom,  xvi.  528. 

4.  A  codicil  docs  not  for  all  purposes  republish  a  will  so  M  td  make  it  speak  al 
time  of  the  testator's  death.     StUuxli  v.  Metlersh,  t.  IS5. 

5.  Will  delivered  out  Co  the  foreign  secretary,  for  the  purpose  of  being  given  t< 
legal  authoriliee  in  France.     In  the  mailer  of  Napoleon  Bonaparte,  xviii.  599. 

6.  Trial  of  validity  of  will.  It  is  at  the  option  of  the  heir  at  law  to  have  the  val 
of  a  will  tried  in  an  action  of  ejectment,  or  by  an  issue  devitavil  vet  non.  Gro 
Toang,  vr.  38. 

T.  Decitable  interetl.  Where  a  testator  has  a  right  to  set  aside  a  voidable  con 
ance,  this  is  an  equitable  estate  in  him,  descendible  to  his  heir,  and  which  he  may 
pose  of  by  bis  will.     Slump  v.  Gaby,  xvii.  357. 

e.  As  to  what  is  a  devisable  interest— see  Morgan  v.  Hol/ord,  xvii.  174. 

9.  Declaration!  ofleslalor  before  and  after  execution  of  will.  Declarations  mad 
the  testator  before  the  execution  of  his  will,  that  he  intended  to  make  provision  & 
in  whose  &vor  certain  alterations  appear  in  the  wiU,  may  be  given  in  evidenc 
prove  Ibat  the  alterations  were  made  before  the  execution  of  the  will ;  but  mi 
that  declaratione  made  by  a  testator  after  the  time  when  the  will  is  executed,  tha 
bad  provided  for  a  person  whose  name  occurred  on  an  interlineation,  would  not,  1 
ever,  be  evidence  that  the  interlineation  was  made  before  execution.  Doe  d.  ShalU 
V.  Palmer,  vi.  155. 

10.  Delegation  of  Iratl.  A  testator  gave  and  devised  the  residue  of  his  real 
personal  estate  to  A,  B,  and  C,  iheir  heirs,  executors,  and  administrators,  upon 
tain  trusts,  and  empowered  his  said  trustees,  and  the  survivors  and  survivor  of  tl 
bis  heirs,  executors,  or  administrators,  to  sell.  The  surviving  trustee  devised 
trust  estate,  and  his  devisees  contracted  to  sell  it.  Held,  that  there  was  so  much  it 
■bout  their  having  the  power  to  sell,  that  the  court  would  not  compel  the  purchase 
perform  the  contract     Wilton  v.  Bennett,  xiiL  431. 

11.  A  residuary  bequest  is  a  legacy  within  the  9  &  10  Tlct  c.  95,  s.  65,  A  beq 
(^  money  may  be  a  legacy  within  the  meaning  of  that  section,  although  pay 
through  the  intervention  of  a  trustee.     Peart  v.  Wilton,  vi.  445. 

12.  Execulort  directed  to  carry  on  trade — WItal  ettate  liable  for  debts  incurred  ti 
by— Equitable  mortgage.  'Where  a  testator  by  his  will  directs  bis  executors,  to  wl 
he  has  given  all  his  estate  in  trust  for  hia  son,  subject  to  an  annuity  to  his  widov 
carry  on,  for  a  limited  time,  a  certain  business,  freeing  them  from  all  personal  liaU 
for  debts  incurred  thereby,  without  specifying  what  Assets  shall  be  so  liable,  all 
real  and  pcisooal  estate,  against  which  are  also  other  legal  liabilities,  will  be  t 
liable  therefor.  And  a  deposit  of  title  deeds,  by  the  executors,  to  secure  a  loan  n« 
sary  for  the  carrying  on  of  said  business,  will  constitute  an  equitable  mor^ 
iCNeiliie  v.  Acton,  xxi.  3.  , 

13.  Bequest  of  chattels  subsequently  last  al  sea-~Interett  in  irmtrance  monejr.  ] 
testator  bequeathe  chattels  to  A,  and  afterwards,  having  insured  them  against  loss 
■ea,  embark  with  them  in  a  ship  and  is  lost  irith  them,  then  A  has  no  intenst  in 
nsiinuice  money  reoorered  by  the  executon.    Durrata  v.  Friend,  xi  9. 
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14.  Direction  by  testator  to  raise  moneys  by  mortgage — Master^s  report  in  favor  of  sale* 
A  testator  directed  moneys  required  for  the  purposes  of  his  will  to  bo  raised  by  mort- 
gage of  part  of  his  real  estate ;  the  master  reported  that  the  money  could  be  more 
advantageously  raised  by  a  sale  of  part  of  the  estate ;  but  the  court  declined  to  direct 
a  sale.    Drake  v.  Whitmore,  xix.  316. 

15.  Evidence — Presumption  of  survivorship — Shipwreck.  A  testator,  by  his  will| 
gave  all  his  real  and  personal  estate  to  W.,  in  trust  for  his  wife  absolutely,  "  and  in 
case  my  said  wife  shall  die  in  my  lifetime,  then  in  trust  for  such  of  them  my  three 
children  A,  fi,  and  C|  as  shall  attain  the  ago  of  twenty-one,  or  marry  under  that  age ; 
or  in  case  all  of  them  shall  die  under  the  age  of  twenty-one  years,  being  sons,  or  under  that 
age  and  unmarried,  being  a  daughter,"  then  he  gave  all  his  property  to  W.  absolutely. 
The  testator,  his  wife,  and  children,  were  drowned  at  sea ;  the  testator,  his  wife,  and 
two  of  his  children,  B  and  C,  being  washed  off  the  deck  of  the  ship  by  the  same  wave, 
and  A  was  proved  to  have  survived  the  others.  W.,  as  executor,  proved  the  will. 
Upon  a  bill  by  the  administratrix  of  A,  claiming  as  under  an  intestacy,  it  was  held^ 
that,  in  the  absence  of  evidence,  the  court  would  not  presume  that  the  testator  sur^ 
vived  his  wife ;  and  that  as  against  the  next  of  kin,  the  onus  of  proof  rested  upon  the 
person  claiming  under  a  will  to  make  out  a  perfect  title,  by  analogy  to  the  rule  as  to 
the  heir  at  law  in  the  case  of  real  estate ;  and  the  fact  of  survivorship  not  being 
proved,  the  property  would  go  to  the  next  of  kin ;  and,  also,  upon  the  construction  of 
the  will,  that  the  benefits  given  to  W.  were  to  be  dependent  upon  the  survivorship  of 
the  husband.     Undenoood  v.  Wing,  xxxi.  293. 

16.  Incapacity  of  executor.    The  residuary  clause  in  a  will  was  altered  by  striking 
,  out  the  words  '^  to  A  in  trust,"  and  substituting  "  to  B."    A  was  named  executor.    Ad- 
ministration with  the  will  as  altered  annexed  granted  to  B,  as  interested  in  the  resi* 
due,  A  being  incapable  of  acting,  and  proceedings  being  taken  in  chancery  to  ascer- 
tain the  construction  of  the  residuary  clause.    In  the  Goods  of  Boschetti,  xiv.  600. 

WINDING-UP  ACTS. 

I.   WHAT   COMES   WITHIN   THEM. 

IL   LIABILITIES    OF   DIBECTORS,   icC, 
m.   OF   CLAIMS. 
lY.   WHO   MAY   BE   MADE   CONTBIBUTORIES,  &C. 

V.   OF   CALLS. 

TI.   PRACTICE,   AND   HEREIN    OF   OFFICIAL   MANAGERS;   COSTS. 
TIL   MISCELLANEOUS    CASES. 

I.   What  comes  tmthin  them, 

1.  Club — Association.  A  club  is  not  a  company  within  the  meaning  of  the  Joint- 
stock  Companies  Winding-up  Acts ;  and  although  it  is  an  **  association,"  yet  it  is  not 
an  *'  association  "  within  the  meaning  of  the  12  &  13  Vict  c.  108,  that  act  pointing  at 
^  associations  "  established  for  profit    In  re  St,  Jameses  Ciubf  xiiL  589. 

2.  Company  for  commercial  or  trading  purposes.  Semble^iliBt  a  body  of  person^ 
associated  to  obtain  an  act  of  pariiament  to  enable  them  to  act  as  a  company  for 
"  commercial  or  trading  purposes,"  whose  ultimate  though  not  immediate  purpose  is 
commercial  or  trading,  is  within  the  7  &  8  Vict.  c.  111.  But  it  is  well  settled  at  law 
that  there  is  no  partnership  between  such  an  association,  **  no  common  power  of  bind- 
ing each  other  merely  by  such  a  rehition ;  each  binds  himself  by  his  own  acts  only.** 
Bright  v.  Huiton,  zii.  1. 

8.  Object  of  loan  society  being  pro/it — Order  granted  whether  beneficial  or  not.  In 
a  petition  for  winding-up  a  loan  society  whoso  business  had  virtually  come  to  an  end, 
it  was  held,  that  the  petitioner,  being  a  member,  was  entitled  to  present  the  petitiooi 
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4.  The  mere  presence  of  a  person  at  a  meeting  does  not  make  him  responsible  for 
a  resolution  there  passed,  if  he  protests  against  it  And  where  a  director  of  a  com- 
pany opposed  a  resolution  at  a  meeting  of  the  subscribers,  but  finding  himself  in  a 
minority,  insisted  on  the  insertion  of  certain  terms,  believing  that  those  terms  would 
prevent  the  plan  of  the  majority  from  being  carried  out,  it  was  held,  that  he  was  not 
responsible  if  the  phm  was  carried  out  on  those  terms.  Re  The  Direct  East  and 
West  Junction  Railway  Co,  xxxL  430. 

III.  Of  Claims. 

1.  Claim  hy  secretary  for  his  salary.  On  the  formation  of  a  company  it  was  re- 
solved that  no  director  should  be  personally  responsible  for  the  salaries  of  the  officers^ 
and  that  no  officer  should  obtain  payment  foi  his  services  until  a  sufficient  sum  should 
have  been  obtained  by  the  funds  of  the  company  for  that  purpose.  It  was  also  agreed 
that  the  officers  should  receive  half  their  salaries  until  it  might  be  convenient  to  the 
company  to  pay  the  whole.  Upon  the  company  being  wound  up,  the  master  disallowed 
the  claim  of  the  secretary  for  salary  during  the  two  years  he  had  acted  as  such,  and 
one  year  afterwards  for  default  of  notice.  Hetd,  that  the  claim  for  the  full  amount  of 
salary  for  two  years  only  must  be  allowed.     Cope,  ex  parte,  i.  87. 

2.  By  committee  appointed  to  wind-up,  A  committee  appointed  by  the  shareholders 
of  a  dissolved  trading  company,  for  the  purpose  of  winding-up  the  concern,  incurred 
expenses  in  procuring  the  insertion  of  certaitf  clauses  in  a  general  act  of  parliament 
which  had  the  effect  of  making  it  applicable  to  the  winding-up  of  the  particular  con« 
cem.  Held,  affirming  the  decision  below,  that  these  expenses  were  not  payable  out  of 
the  assets  of  the  company^  the  committee  not  having  been  authorized  by  the  share- 
holders to  incur  them.    Ex  parte  Cropper,  x.  29 ;  s.  c.  ii.  72. 

3.  Winding-up  acts — Claims  under.  A  claim  was  not  admitted  as  a  proof,  since 
it  did  not  establish  a  debt  against  any  particular  persons,  or  against  the  whole  class  of 
the  contributories.    Lloyd,  ex  parte,  iiL  279. 

4.  Jurisdiction  of  master — Allegation  of  claim.  Where  a  company  or  association  is 
ordered  to  be  wound  up,  the  master  has  no  jurisdiction  under  the  order  to  take  cogni- 
zance of  a  claim  not  alleged  to  be.  due  from  the  company,  but  only  from  individual 
members  of  it,  and  it  makes  no  difference  that  the  money  was  applied  for  the  purposes 
of  the  company.    Ex  parte  Wryghte,  xiii.  182. 

5.  Claim  by  trustee  of  company  having  borrowed  money  on  his  own  bond.  If  a  trus- 
tee of  a  company  borrow  money  for  the  company  on  his  own  bond,  and  it  be  decided 
against  the  company  that  he  had  a  right  to  borrow  the  money,  he  is  entitled  to  clmm 
the  bond  debt,  and  the  costs,  charges,  and  all  expenses  growing  out  of  his  endeavors  to 
recover  the  same  from  the  company,  which  had  lefl  him  to  pay  the  bond  debt.  In  re 
The  Oundle  Union  Brewery  Company,  xiii.  402. 

lY.  Who  may  he  made  CaniribtUories,  Sfc, 

1.  Provisional  committee-man.  A  provisional  committee-man  of  an  abortive  company 
who  pays  his  assessment  on  the  number  of  shares  which  the  managing  committee 
resolve  shall  be  assessed  to  him,  and  who,  at  the  time  of  payment,  is  assured  that  .he 
will  be  protected  from  creditors,  cannot  be  held  to  be  contributory.  Robertas  case^ 
xui.  7. 

2.  Member  of  a  provisional  committee  not  liable  to  other  members,  A  person,  by  be- 
coming a  member  of  a  provisional  committee  in  a  railway  or  other  company  in  the  course 
of  being  formed,  does  not  thereby  make  himself  liable  to  the  other  members  of  the  pro- 
visional committee,  or  to  any  of  the  officers  of  the  association,  in  respect  of  the 
dealings  between  those  other  members  or  their  officers,  and  third  parties,  strangers  to 
the  association.     CottUf  ex  parte,  i.  9. 
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3.  A  member  of  tlie  prOTiaional  committee  accepting  ibarea  allotted  bim  id 
cliaracter,  b  liable  as  a  contributory,  although  there  is  no  proof  of  tho  pnUicatio 
any  prospectus  with  hia  name,  or  any  other  publication  or  pledging  of  bis  credit  b 
world.     Niehoiay'i  case,  iv.  24. 

I.  Non-acceptance  of  shares  hy  commillee-man.  A  provinonal  committee-man, 
liaa  not  accepted  or  bound  himself  to  take  sbarerin  the  compaaj'  about  being  for 
nor  in  any  manner  authorized  expenditure  on  his  behalf,  is  not  liable  to  coutH 
towards  expenses  incurred  in  preparing  to  establish  tbe  company.  Carmichtu 
parte,  i.  66. 

5.  Allotment  of  shares  to  provisional  and  managing  eommiltee-men.  A  and  B 
provt^onal  and  managing  commitlee-men  of  an  abortive  company.  Before  tlicy 
become  so,  it  was  resolved  that  a  cert^n  nomber  of  shares  should  be  allotted  to 
member  of  the  two  committees.  Subsequently,  it  was  determined  that  a  leas  noj 
shotild  be  allotted  for  the  time  being  to  the  members  of  the  provisional  commi 
and  the  other  shares  were  kept  in  reserve.  A  and  B  executed  the  deed  of  settle) 
fer  this  smaller  number  of  shares.  Held,  that  A  and  B  were  liable  only  in  rcspe 
the  shares  allotted  and  for  which  they  executed  the  settlement  Et  parte  Sk: 
xii.  261. 

6.  Attendance  upon  one  meeting,  but  lalinij  no  shares.  H.  vras  a  member  oi 
provisional  committee  of  a  railway  company,  and  attended  one  meeting,  at  whic 
mored  a  resolution  for  the  appmntmcnt  qf  the  officers  of  the  company.  He  had  t 
no  shares  and  bad  not  signed  the  subscribers'  agreement  There  being  no  evid 
that  any  expenses  remained  unpaid  which  had  Ix^en  incurred  with  bis  8Bnction,.it 
held,  that  his  name  had  been  improperly  placed  upon  the  list  of  contributoriea. 
parte  Might,  xii.  671. 

7.  Attendance  at  a  meeting  of  the  provisional  eommillee — Abandonment  of  pr\ 
A  was  a  member  of  a  provisional  committee  of  a  projected  railway  company,  an 
■nch,  attended  a  meeting  of  the  provisional  committee,  and  concurred  in  the  app 
meat  of  a  number  of  gentlemen  as  a  committee  of  maDagement.  This  committe 
mana^ment,  immediately  on  their  appointment,  undertook  the  exclusive  cod 
of  the  affurs  of  the  company,  and  gave  orders  to  engineers  to  make  surveys,  bi 
the  name  of  the  company,and  incurred  con  sidemble  expenses  in  respect  of  die  ni 
taking,  but,  afler  some  time,  abandoned  the  concern.  The  provisional  comm 
after  such  abandonment,  held  a  meeting,  at  which,  under  the  impression  that 
were  personally  liable,  they  came  to  certain  resolutions  as  to  contributions  ai 
tlieniselves  in  respect  to  the  expenses  incurred.  A  attended  this  meeting,  and  toe 
active  part  in  carrying  out  tbe  resolutions.  Held,  that  A  was  not  liable  as  a  mm: 
ntory.     Ex  parte  Tanner,  ix.  163. 

8.  Having  taken  shares  and  been  on  proeiaiontJ  commitlee.  A  parCy  was  held  I 
to  be  placed  on  the  list  of  contributories  from  having  taken  shares  and  been  oi 
provi«on^  committee,  though  he  never  executed  the  subscriben'  agreement,  iril 
which  it  was  expressly  stated  he  could  take  uo  interest  in  the  company.  Brioai 
pane,  vii.  28. 

9.  Non'ollolmenl  of  shares — Taking  no  part  in  any  of  Oie  proceedings.  A  me: 
of  the  provisional  committee  of  an  association  to  form  a  railway  company  which  U 
applied  by  letter,  t^g^ng  that  shares  might  be  allotted  to  him.  The  shares  wen 
allotted.  He  took  no  part  in  any  of  the  proceedings,  nor  attended  any  of  llitt  i 
ings.  Held,  that  he  was  not  a  contributory,  the  circumstances  being  In  these  re^ 
different  from  UpfiWs  cate.     Conway's  case,  viij.  250. 

10.  Content  to  have  name  plac«d  on  provisional  commitlee.  A  person  conaendi 
have  his  name  placed  upon  the  provisional  conunittee,  but  not  othenriM  interest! 
the  company,  and  giving  no  authotity  for  the  incurring  any  expeues,  is  not  Ual 
contribute  towards  the  expenses  of  the  company.     Clarke,  ex  pane,  i,  69. 

I I.  Content  to  be  nominaUd — Declining  to  take  tharei.   B,  consented  to  be  noout 
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a  provisional  committee-man  of  a  projected  company,  upon  an  assurance  that  he 
would  incur  no  liability,  nor  be  bound  to  take  any  shares.  By  a  letter  to  the  secretary 
he  aflerwards  declined  to  take  shares,  and  requested  that  his  name  might  be  taken 
from  the  list  The  letter  was  laid  before  the  managing  committee,  who  resolved  that 
the  secretary  should  be  instructed  to  inform  B.  that  his  wish  should  be  complied  with. 
Ailer  the  scheme  had  been  abandoned,  B.,  in  ignorance  of  the  resolution,  attended 
meetings,  at  which  it  was  agreed  to  pay  certain  sums,  and  afterwards  paid  them,  but 
upon  Uie  faith  that  no  further  claim  would  be  made  upon  him.  Held^  that  B.'s  conduct 
prior  to  the  abandonment  did  not  render  him  liable  to  the  creditors  of  the  concern,  or 
to  contribute  to  the  indemnity  of  those  who  were  liable  to  the  creditors ;  that  the 
partial  payments  made  by  him  ailer  the  abandonment  did  not  render  him  liable  to 
further  payments ;  and  that  ho  was  not  properly  on  the  list  of  contributories.  Ex 
'  parte  Besly,  iv.  149. 
-  12.  Liability  to  contribute  beyond  deposit.  A.,  a  member  of  the  provisional  committee 
in  a  projected,  but  abandoned  company,  who  was  not  present  at  the  meeting  when 
the  managing  committee  was  appointed,  and  who  never  acted  in  the  affairs  of  the 
company,  but  who  accepted  shares  as  a  provisional  ccnnmittee-man,  and  paid  his 
deposit  thereon,  is  not  liable  at  law  to  a  creditor,  on  the  employment  of  the  managing 
committee,  for  work  done,  necessary  for  obtaining  the  proposed  act  of  parliament 
And  held,  that  A.  is  not  liable  in  equity  to  contribute,  beyond  his  deposit,  towards  the 
expenses  of  the  company.  BriglU  v.  Matson,  xii.  1.  See  Upjtlts  case,  i.  13;  s.  c. 
iv.  128. 

13.  Shares  allotted  in  trust.  A  provisional  conunittee-man  who  has  accepted  shares 
allotted  to  him  in  **  that  character"  is  liable  as  a  contributory.     Sichets  case,  i.  194. 

14.  Taking  shares.  A  consented  to  become  a  provisional  committee-man  on  condi- 
tion that  he  should  not  incur  any  liability.  Afterwards  he  took  shares  in  the  company 
without  repeating  the  stipulation.  Held,  that  by  taking  shares  he  became  liable  as  a 
contributory,  under  the  authority  of  Upfilts  case.    Ex  parte  Markwell,  xiii.  456. 

15.  The  mere  fact  of  a  person  consenting  to  be  nominated  a  member  of  a  provis- 
ional committee  does  not  authorize  the  committee  to  pledge  his  credit  Ex  parte 
Besly,  iv.  149. 

16.  Extent  of  liability.  If  A  agrees  to  take  certain  shares  in  a  company  about  to 
be  formed,  and  acts  as  provisional  committee-man  in  the  attempted  formation,  which 
is  not  successful,  he  cannot  be  compelled  to  act  as  contributory  any  &rther  than  to 
the  extent  of  his  positive  agreements.    Ex  parte  Stocks,  xv.  438. 

1 7.  A  member  of  the  provisional  conmiittee  of  a  company  was  held  liable  to  con- 
tribute to  the  expenses  of  the  committee  incurred  between  the  day  on  which  he 
accepted  his  shares  and  the  day  on  which  the  company  ought  to  have  taken  certain 
steps  in  order  to  become  established,  which  steps  were  never  taken.  BrighCs  case, 
vii.  133. 

18.  A  person  accepted  shares  in  a  projected  company  and  pidd  the  deposit  upon 
them,  but  did  not  belong  to  the  provisional  committee ;  the  company  never  came 
actusdly  into  existence,  owing  to  the  requisite  amount  of  capital  not  being  paid  up ;  it 
was  held  that  he  did  not,  by  taking  such  shares,  render  himself  liable  for  any  expenses 
incurred  without  his  sanction.    Maudslay,  ex  parte,  i.  61. 

19.  Subscribing  deed  of  settlement — No  stipulation  as  to  time  of  payment.  If  one 
subscribes  the  deed  of  settlement  of  a  joint-stock  insurance  company  for  a  given 
number  of  shares  at  a  given  price,  and  no  stipulation  be  made  that  the  sum  shall  be 
payable  at  any  fixed  period,  or  by  instalments,  nor  the  subscription  be  in  any  way 
modified,  and  the  company  become  bankrupt  and  wind  up,  the  subscriber  must  con- 
tribute to  the  amount  of  his  subscription.    Ex  parte  Lord  TaXbot,  xiii.  205. 

20.  Resignation  of  agent  of  company.  If  the  resignation  of  an  agent  of  a  com- 
pany who  has  accepted  shares,  but  paid  nothing  on  them,  be  accepted  as  to  the 
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•gcuc}',  but  not  as  to  the  sliarea,  ho  laay  be  held  contri 
xiii.  435. 

SI.  Motmtnt  of  ihara— Assent  to  ochunaUdgtMnl  of  n 
pcnon  who  has  applied  tbr  sharua  in  a  componj',  rocdre 
depo«t  on  Buch  allotment,  and  aflcrwards  assented  to  a  coi 
the  receipt  of  such  deposit  bj  tho  company,  is  a  member 
to  be  made  contributory,  evcu  if  he  has  not  gono  through 
by  tho  deed  of  BCltlemcnt  of  the  company.     Ex  parte  Yei 

22.  Aitotment — Non-payment  of  depaiitt — Preliininarg 
■hares  have  been  applied  for  in  a  projected  company,  bul 
mode  in  acconianee  with  the  reqjisitioa  for  that  purpt 
intonning  the  applicant  of  the  allotment  of  shat«a  to  him, 
cant  is  not  a  contributory  towards  preliminary  expenses. 

23.  A  person  who  has  accepted  shares  in  a  projected  coi 
the  deposit  on  them  or  not,  is  not  rcspou^ble  or  liable  to 
incurred  in  the  process  of  the  formation  of  such  compau, 

2-1.  Acceptance  and  aUotmeitt  of  tharei — Variation  oj 
raiiteas-  Where  there  iras  an  offer  to  A  of  shares  in  s 
them  and  subsequent  allotment,  but  no  dcpoat  pfud,  it  wa 
contribulory,  though  before  the  contract  was  complete  th 
the  projected  plan  by  adding  a  branch  railway.    Manwari 

25.  In  answor  lo  a  letter  from  the  secretary  of  a  compan 
take  a  hundred  shaivs,  he  wrote,  "  I  have  to  request 
reserved  for  me."  Tho  court  directed  an  issue  to  try  d 
shares.     Oiiimia'  ease,  vii.  61. 

26.  Acceptance  by  letter.  The  managing  committee  of 
that  each  provisional  committee-man  should  be  offered  2 
biMly,  was  by  letter  offered  that  number,  which  he  by  lei 
sliares  wltc  allotted.  He  did  no  other  act  than  write  Jo  ai 
never  accepted  the  100  shares,  /ft/d,  that  although  the  cov 
a  second  letter,  Wating  that  the  renmning  150  shares  wc 
mitteo  of  management  were  able  to  effect  it,  ho  was  not  a  i 
i.  190. 

27.  Acceptance  of  tbaret  and  payment  of  deponlM.  Ti 
payment  of  depoNia  cannot  make  a  man  liable  to  help 
formadon  of  a  company  in  which  he  had  i^reed,  when  f( 
parte  Beardikato,  xt.  330. 

2S.  Taking  part  ill  proeeeilingi — Acceptance.  A  accept 
and  afterwards  took  part  in  proceedings  in  which  500  i 
Held,  that  his  name  should  remain  on  the  list  of  eontribn 
besides  the  original  100.     Morriton,  ex  parte,  iil  129. 

28.  Want  of  signature  lo  sybtcr'dters'  agreement.  In  a 
been  paid  by  a  party  applying  for  shares,  but  no  ugnature 
scribers'  agreement  or  parliamentary  contract,  it  was  held, 
make  the  party  a  contributory;  that  this  was  the  law  p 
c.  110,  and  the  proviiuous  of  that  statute  have  made  no  all 
rciipects.     Hiilton  t.  Thompson,  v.  i. 

30.  Conditional  acceptance  of  tharet.  A  request  to  ha 
pany  reserved,  in  answer  to  an  offer  of  albtment  of  such 
an  acceptance,  and  a  subsequent  promise  to  pay  the  de 
does  not  bind  the  promisor,  until  it  is  shown  that  tho  con 
with.     Manfcaring't  ease,  z.  222. 
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81.  An  allottee  is  not  a  contributoiy  merely  because  he  may  be  entitled  to  receive 
back  what  he  paid  as  deposit     Carrick^s  casey  t.  114. 

82.  A  committee-man  is  not  a  contributor}'  unless  he  authorized  expenses  to  be 
incurred.    76. 

88.  Shareholder  who  h€U  paid  up  in  full,  A  shareholder  in  a  joint-stock  company 
(completely  registered)  who  has  paid  up  the  full  amount  of  his  shares  in  such  company, 
18  stilMiablc  as  a  contributory  under  the  Winding-up  Acts,  to  pay  the  necessary  calls 
to  defray  the  expenses  of  winding  up  the  company.  The  same  rules  apply  to  such 
shareholder  as  to  partners  in  a  conmion  partnership,  wound  up  under  a  decree  of  the 
court ;  and  it  is  not  competent  to  parties  entering  into  a  joint-stock  company  to 
stipulate  that  they  will  not  be  liable  to  the  costs  of  any  proceedings  that  may  be  insti- 
tuted against  them.  The  effect  of,  and  t^e  construction  to  be  put  upon  the  Registra- 
tion Act,  7  &  8  Vict  c.  110,  considered  with  reference  to  the  rights  and  liabilities  of 
sharehdiders.     GreenwoodCs  case,  xxiii.  422. 

84.  Shares  improperly  giverij  and  recalled  by  directors.  The  directors  having 
improperly  given  shares  to  the  managing  director,  he  induced  his  brother  to  execute 
the  deed  in  his  name  for  part  of  these  shares.  The  directors  subsequently  recalled 
these  shares.    Held,  that  the  brother  was  a  contributory.    Holts  case,  iii.  208. 

35.  Prospectus  of  company.  The  prospectus  of  a  railway  company  sot  forth  that 
"  power  is  hereby  given  to  the  provisional  committee-men  to  apply  the  funds  received 
in  payment  of  expenses  of  plans,"  &c.  The  scheme  proved  abortive.  An  allottee 
of  shares  was  held  not  to  be  a  contributory.    Ex  parte  Hirschel,  vi.  101. 

36.  Deposits  paid,  but  recovered  back  at  law.  E.  had  taken  shares  in  a  joint-stock 
company  and  paid  the  deposit,  but  had  since  recovered  back  the  denpsit  in  an  action 
at  law  against  one  of  the  directors.  Held,  that  she  was  not  liable  as  a  contributory 
under  the  Winding-up  Act     Walstab,  ex  parte,  i.  170. 

37.  Agreement  to  take  back  shares.  The  directors  of  a  joint-stock  company  passed 
a  resolution  in  1840,  to  take  a  number  of  shares  among  them,  and  signed  letters 
agreeing  to  take  them.  One  of  them  signed  a  letter  for  100  shares,  and,  on  a  call 
being  made,  gave  his  promissory  note  for  the  amount  The  deed  of  setticment  con- 
tained a  power  for  the  directors  to  buy  shares,  and  a  provision  that  a  shareholder 
transferring  should  be,  as  between  him  and  the  company,  exempt  from  all  demands 
up  to  that  time.  This  party,  in  1842,  retired  from  the  direction,  and  applied  to  have 
the  100  shares  taken  back,  which  was  agreed  to,  and  his  letter  of  application  and  prom- 
issory note  delivered  up  to  him.  Held,  that  he  was  not  a  contributory  Cockbum^ 
ex  parte,  i.  139. 

88.  Deposits  paid,  but  deed  not  executed,  A  party  took  shares  in  a  joint-stock  com- 
pany, paid  deposit  and  calls,  but  did  not  execute  the  deed.  Having  neglected  to  pay 
a  call,  the  directors,  in  pursuance  of  a  clause  in  the  deed,  resolved  that  his  shares 
were  forfeited,  and  communicated  this  resolution  to  him.  The  company  being  ordered 
to  be  wound  up,  the  master  placed  this  person's  name  on  the  list  of  contributories ; 
but,  upon  appeal,  it  wiis  declared  that  he  was  not  a  contributory.  BaUy,  ex  parte, 
I  141. 

89.  Director  of  banking  company  agreeing  to  lake  additional  shares.  A  director  of  a 
joint-stock  banking  company  held  twenty  shares  as  a  qualification,  and  executed  the 
deed  in  respect  of  them.  The  directors  having  subsequentiy  agreed  that  each  should 
take  a  number  of  additional  shares,  this  director  signed  a  letter  agreeing  to  take  100 
more  shares,  and  gave  a  promissory  note  for  them.  The  deed  was  never  executed  in 
respect  of  these  shares,  nor  were  the  shares  ever  allotted.  Debtor  and  creditor  entries 
were  made  in  the  bank  ledger  conQeming  the  dividends  on  the  shares,  and  the  interest 
on  the  note.  The  note,  when  due,  was  not  honored.  The  master  included  the  ex- 
ecutor of  this  director  in  the  list  of  contributories  in  respect  of  the  whole  120  shares, 
and,  on  appeal,  his  decision  was  affirmed.    Exports  Robinson,  iv.  88. 

40.  Another  director  in  the  same  company,  having  qualified  in  the  same  manner, 
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and  having  agreed  to  take  500  additional  shares,  as  in  the  iMt  CMe,  and  haTing  | 
a  promisor}'  note  for  5,000/.,  afterwards,  before  the  note  became  due,  died,  no  «l 
being  allottod.  His  executors  applied  to  the  directors  to  know  the  nomber  of  »\ 
held  by  him,  and  were  told  twenty  shares,  which  twentf  shares  the  executors  nU 
transferred  in  due  form.  The  directors  afterwards  cancelled  the  500  shares  and 
note.  Held,  that  the  executors  were  not  properljr  m  the  list  of  contribatwn 
respect  of  these  500  shares.     Ex  parte  Meux'i  Extculon,  iv,  40, 

41.  AuenI  of  executor.  A  proprietor  of  shares  bequeathed  them  to  .an  nomai 
lady,  who  subsequently  married.  Neither  on  the  death  of  the  testatrix,  nor  on 
marriage  of  the  legatee,  were  the  regulations  of  the  deed  of  a^ement  cocn| 
with.  The  court  was  of  opinion  that  there  was  no  snfficieitt  evidence  of  the  ai 
of  the  exccator  of  the  testatrix  to  the  legacy,  or  that  the  directort  of  the  coBj 
had  approved  of  the  legatee  and  her  husband  or  all  <^  tbem,  as  proprietors  or 
prietor  of  the  shares;  and,  therefore,  it  was  held,  that  the  legatee  and  ber  hn«l 
•  were  not  liable  as  con tribn tones,  and  that  the  liability  of  the  executor  not  b^ 
ceased,  his  name  was  properly  placed  on  the  list  (tf  conbribntMies,  witboat  qu 
cation.     Ei  parte  Wood,  xvii.  236. 

i2.  EiecutoTi — Pouxr  of  matter  to  review  hit  own  deeitiont,  A  B  owned  tl 
■hares  in  a  Joint-atock  banking  company.  He  died,  havtog  by  bis  will  appoint 
D  and  E  F  executors,  who  proved  the  will,  and  in  1840  the  probate  was  enl 
in  the  books  of  the  bank.  The  name  of  C  D  appeared  as  executtn'  on  the  divii 
lists  of  1845  and  1S46,  but  on  the  warrants  his  name  appeared  without  any  addi 
and  notices  were  addressed  to  him  alone.  In  bis  letters  to  the  secretary  be  s] 
of  himself  as  cxqcutor  of  A  B.  In  1645,  he,  in  his  character  of  exccDtor,  transfe 
fiilecn  of  the  shares  to  a  purchaser.  The  master  placed  C  D's  name  alone  on 
list  of  contributorics,  excluding  £  F,  but  on  reviewing  his  decision  included  I 
Held,  that,  under  the  ITth  section  of  the  act  of  1849,  the  mast«r  had  jnrisdictio 
■review  his  decision,  and  that  the  name  of  E  F  was  properly  on  the  list  £1  j 
Crosfeld,  iv.  125.     See  also  a.  c.  xiii.  281. 

43.  Transfer  of  thares — Power  of  directors.  Some  of  the  shareholders  of  ao 
prosperous  company  paid  a  sum  to  the  directors,  which  sum  was  accepted,  and 
were  discharged  from  all  liabilities,  their  shares  being  transferred.  The  court 
that  the  directors  bad  no  power  to  grant  such  a  discharge,  and  all  the  sharehol 
were  made  contributories.     Ex  parte  Bennett,  xxvii.  672. 

44.  Poteert  of  directort — Execators.  The  directors  of  a  company  may  do  acta  I 
ing  upon  the  whole  body,  such  as  wmve  formalities  in  regard  to  the  transfer  of  shi 
and  if  the  dividends  on  shares  be  paid  to  one  of  two  co-executors,  when  tbe  com) 
had  a  right  to  retain  them  till  certain  formalities  were  gone  throngh,  it  is  a  privi 
granted  alike  to  both  executors,  although  the  one  not  receiving  any  of  tbe  dividi 
supposed  that  the  company  had  insisted  upon  its  rights,  and  that  the  other  exec 
had  become  a  member  of  the  company  with  respect  to  the  shares  held  by  the  tesli 
Hence  bo^  might,  in  such  case,  be  made  contributory.  Ex  parte  Cnafield, 
284. 

45.  Waieer  of  formality  in  tramftr  of  tharei.  In  cases  where  formality  ii 
transfer  of  shares  has  been  waived  by  the  purchaser,  then  the  purchaser  cai 
placed  on  the  list  of  contributories  when  the  company  is  wound  up.  Ex  parte . 
nard,  xl  128. 

46.  Udbility  of  Irantftrrer  of  sharei.  If,  by  the  deed  of  settlement  of  a  comp 
it  be  provided,  that,  in  case  of  any  complete  and  effectual  transfer  of  shares  from 
holder  to  another  [lerson,  then  the  liabilities  of  the  first  owner  shall  ceaae  and 
purchaser  shall  become  a  proprietor  in  said  company,  with  all  the  rights  and  liatal 
of  the  ])revious  owner,  the  transferree  becomes,  in  respect  to  the  transfarred  shi 
subject  to  all  the  liabilities  of  the  company,  as  well  those  incurred  before,  a*  i 
incurred  alter  the  transfer.     Ex  parte  Cape's  Executor,  uiL  335. 
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47.  Rules  of  mining  company — Trans/erree  of  shares.  Where  the  rules  of  a  miiuDg 
company  provided  that  any  shareholder  might  determine  his  liability  by  giving  notice 
to  the  purser  of  his  intention,  depositing  the  transfer  and  signing  a  relinquishment  of 
all  claims  upon  the  company,  and  S.,  a  shareholder,  entered  into  a  contract  with  M.  to 
ftell  him  his  shares,  M.  to  take  them  subject  to  all  tlie  conditions  on  which  they  were 
lield,  and  the  two  parties  went  together  to  the  office  and  deposited  the  transfer, 
without  having  given  any  previous  notice,  and  the  company  was  afterwards  wound 
up,  it  was  heidj  that  M.  was  liable  as  a  contributor}',  and  his  liability  was  not  limited  to 
the  time  from  which  he  took  the  shares.    Ex  parte  Mayhew,  xxxi.  931. 

48.  Mining  company — ^Relinquishment  of  claims  on  company.  Where  it  was  pro- 
vided by  one  of  the  rules  of  a  mining  company  that  any  shareholder  might  determine 
his  liabilities  by  giving  notice  to  the  purser,  depositing  with  him  a  transfer,  and  sign- 
ing a  relinquishment  of  claims  on  the  company,  and  one  of  the  adventurers  signed  a 
document  furnished  him  at  the  office,  relinquishing  his  claims  in  respect  of  shares,  it 
was  held,  that  the  company  being  afterwards  wound  up,  such  adventurer  was  not 
liable  to  be  made  contributory.    Ex  parte  Fenn,  xxi.  331. 

49.  Purchaser  of  shares.  By  a  clause  in  the  deed  of  settlement,  shareholders  were 
allowed  to  sell  and  transfer  their  shares  with  the  consent  of  the  directors,  "  such  con- 
sent to  be  testified  by  the  managing  directors  signing  their  names  in  the  margin  of  the 
instrument  of  transfer."  In  the  present  case  it  was  not  done,  but  across  the  notice  to 
the  dire(rtor8  of  the  vendor's  intention  to  sell  was  written  the  word  "  transferred," 
signed  by  a  director.  The  deed,  which  was  executed  in  the  place  of  the  deed  of  settle- 
ment, was  not  signed  by  the  purchaser,  but  in  his  name  by  a  member  of  his  family, 
who  was  in  the  habit  of  signing  for  him,  but  this  was  unknown  to  the  directors ;  and 
the  purchaser  subsequently  received  regularly  the  dividends  upon  the  shares.  The 
deed  of  settlement  contained  a  clause,  that "  all  sales  and  transfers  of  any  shares  not 
made  conformably  to  the  provisions  of  the  deed  of  settlement,  and  according  to  the 
regulations  of  the  directors,  shall  be  invalid  at  law  and  in  equity."  Heldy  all  matters 
of  substince  having  been  complied  with,  and  the  deed  which  was  executed  being 
considered  equivalent  to  an  execution  of  the  original  deed  by  the  purchaser,  that  the 
purchaser  was  properly  placed  on  the  list  of  contributories.  Ex  parte  Straffon's 
Executors,  x.  275. 

50.  Estoppel.  The  doctrine  of  estoppel  applies  to  questions  as  to  contributories 
under  the  Winding-up  Acts,  as  well  as  to  any  other  cases.    76. 

51.  If  a  man,  who  is  bound  to  execute  a  particular  deed,  executes  another  deed  at 
the  request  of  the  persons  who  have  a  right  to  call  upon  him  to  execute  the  particular 
deed,  and  the  deed  he  executes  contains  a  covenant  that  he  will  perform  all  the 
covenants  in  the  principal  deed,  he  is,  by  infusion  as  it  were,  as  much  a  party  to  the 
prin'cipal  deed  as  if  he  had  executed  that  deed.    Jh, 

52.  Want  of  formality,  Semble,  if  any  formalities  have  been  wanting  upon  a  sale 
and  transfer  of  shares,  either  the  seller  or  the  purchaser  has  a  right  in  this  court  as 
against  the  other  to  compel  him  to  do  all  acts  necessar}* ;  as  to  tJie  seller,  to  relieve 
him  from  all  liability  as  owner ;  as  to  the  purchaser,  to  clothe  him  with  the  complete 
legal  interest.    lb, 

58.  Liability  of  vendor  of  shares,  A  shareholder  in  a  joint-stock  company  sold  his 
shares  to  a  trustee  on  behalf  of  the  company,  taking,  pursuant  to  a  resolution  of  the 
company,  a  loan  note,  at  a  certain  rate  of  interest,  at  five  years'  date.  A  regular 
certificate  of  transfer  was  given,  and  entry  made  of  the  substituted  shareholder's 
name.  Held,  that  the  vendor  of  the  shares  was  still  a  contributory,  without  qualifica- 
tion.   Lawes,  ex  parte,  ii.  1 06. 

54.  Transfer  by  an  agent,  A.  purchased  120  shares  in  a  joint-stock  company.  The 
deed  of  transfer  of  ten  of  these  was  executed  by  an  agent  No  other  deed  of  trans- 
fer was  executed.    The  purchaser  received  the  dividends  upon  tlie  whole.    EkldyihtX 
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h«  iraa  a  contributory  in  respect  of  the  wbole  120  ghares,  a 
on  the  list     Slraffrm's  Ezecatora,  ex  parte,  iii.  101. 

55.  Lossts  hefore  irannfer^Eiiidence  of.  The  bolder  of 
ferred  them.  Before  the  transfer  balance-fiheots  were 
appeared  that  there  had  been  considerable  profits.  Aflei 
•nspcnded  payments,  and  an  order  for  winding  up  irae  nu 
the  transferrer  on  the  list  of  contributories,  (he  affidavit  o1 
pared  the  balance  sheets  was  not  admitted  to  prove  that,  i 
giderable  losses  before  the  transfer.    Motion  refused.    Holn 

56.  Liabitily  after  transfer.  In  the  deed  of  paiftenhip 
directors  were  ordered  to  present  at  each  semi-annual  mee 
ing  the  condition  of  the  company ;  and  that  this  batadce-i 
the  shareholders,  unless,  &c.  lu  case  of  transfer,  the  trar 
from  all  obligation  as  to  subsequent  losses,  Ik.,  but  not  froJ 
period. of  the  transfer.  The  dtreetora  for  several  years  e: 
meetings,  very  erroneous  balance-sheets,  purporting  to  sh 
bad  been  made ;  and  they  declared  dividends,  when,  in  fac 
bad  been  sustained.  A  shareholder  sold  and  transferred 
of  the  directors,  more  than  three  years  before  the  order  fc 
H^d,  that  the  losses  to  which  a  transferrer  of  shares  wouU 
must  be  taken  to  mean  such  as  appeared  upon  the  bala: 
iouea  appeared  upon  tbem,  it  was  not  competent,  by  othei 
ence  of  such  bsses ;  and  that  the  balance-sheet  was  bindin 
Ex  parte  Holmt,  xiii.  S41. 

67.  Adoancemeni  at  a  loan — Fraud  on  parliamenL  Y/. 
holders  of  a  projected  company  were  paid  back  their  full 
they  had  advanced  money  only  as  a  loan  to  the  company,  ii 
ing  order  of  the  house  of  commons,  it  was  held,  that  such 
house,  such  shareholders  were  liable  as  contributories.  Cli 
G8.  Gieing  promissory  note  in  payment  fur  sharet.  A-  1 
joint-stock  banking  company,  was  a  subscriber  for,  and  e 
ment  in  respect  of  twenty  Bhares  of  the  company,  each  dii 
twenty  shares  as  a  qualiGcation.  The  directors  subsequf 
privity  of  the  shareholders,  to  appropriate  to  themselves  a  c 
or  credit  shares,  which  they  were  to  pay  for,  by  giving 
amount  for  whicb  each  subscribed.  A.  B.  agreed  to  take 
note  in  payment  for,  100  of  such  credit  shares;  be  also  s 
■elf  to  pay  the  deposit  and  calls  on  them,  but  did  not  exet 
tbem.  Eight  years  after  the  exccutioa  of  the  promissor 
having  paid  any  interest  on,  or  any  part  of  the  principal  ■ 
in  the  books  of  the  company,  credit  was  given  to  him  in 
credit  shares,  and  he  was  charged  interest  upon  the  promias 
being  wound  up,  I'l  teas  held,  that  his  executor  was  right!] 
tributorics,  not  only  in  respect  of  the  twenty  shares,  but  alsc 
shares,  although  the  creation  of  the  credit  shares  wa«  not ' 
were  they  in  fact  ever  issued  or  allotted.  Robinton's  Exec 
S9.  C.  D.  agreed  to  take  500  of  such  additional  shares,  ai 
;pa)'ab1e  in  five  years,  for  the  amount;  he  also  signed  a  lei 
:the  deposit  and  calls  on  them,  but  did  not  execute  the  dot 
'died  three  months  afterwards.  Within  one  month  froit 
executors  applied  to  the  directors  of  the  company,  to  asci 
terest  in,  or  liability  to,  the  company.  In  answer  to  tht! 
formed  that  their  testator  held  twenty  shares,  which  were 
to  a  purchaser ;   the  directors  afterwards  cancelled  the  I 
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promissory  note.  Eight  years  after  the  death  of  C.  D.,  the  company  was  woand  up. 
Held,  tliat  the  executors  of  C.  D.  ought  not  to  be  placed  on  the  list  of  contributories 
and  that,  although  his  estate  might  have  been  bound,  if  the  claim  had  been  promptly 
asserted  at  the  instance  of  the  shareholders,  yet  that  so  long  afler  the  distribution  o£ 
his  assets,  the  loss  resulting  from  the  misrepresentation  of  the  directors  must  fall  upon 
themselves  and  the  company,  and  not  upon  the  estate  of  C.  D.  Meux*i  Executors^ 
case,  xix.  210. 

60.  Party  having  signed  subscribers'  agreement — Deposit  unpaid.  A  person  to  whom 
shares  have  been  allotted  in  a  projected  railway  company,  and  who  has  signed  the 
subscribers'  agreement  and  parliamentary  contract,  but  who  has  not  received  his 
shares  or  paid  his  deposit,  is  liable  to  be  placed  on  the  list  of  contributories.  Ex 
parte  Bowen,  xxi.  422. 

61.  Agreement  to  take  shares.  A  person  who  agrees  to  take  shares  in  a  projected 
company,  which  becomes  abortive,  and  to  pay  a  preliminary  deposit  on  them,  is  not 
thereby  rendered  a  contributory  even  with  respect  to  the  deposit     Capper's  case^  ii.  77. 

62.  Registration^  evidence  of.  The  master,  upon  winding  up  a  company,  excluded 
certain  shareholders  from  the  list  of  contributories,  on  the  ground  that  the  recjuisitions 
of  the  statute  in  regard  to  the  deed  of  incorporation,  had  not  been  complied  with 
before  the  certificate  of  complete  registration  was  obudned.  Held,  that  the  certificate 
of  the  registrar  was  sufficient  evidence  of  complete  registration,  although  all  the 
requisite  provisions  might  not  have  been  fully  complied  ^^th.    Bird,  ex  parte,  i.  90r 

63.  Limiiation  of  three  years — Executrix.  An  original  shareholder  in  a  joint-stock 
banking  company  died  possessed  of  shares,  and  his  executrix  received  in  that  capacity 
the  dividends  for  four  years,  but  did  not  take  the  steps  for  becoming  a  member  in  her 
own  right.  By  the  deed  of  copartnership  each  shareholder  was  to  partake  propor- 
tionately of  the  profits  and  losses ;  and  each  shareholder,  his  heirs,  executors,  &c.y 
were  to  observe  the  stipulations  in  respect  of  shares  remaining  part  of  his  assets. 
The  master  struck  out  the  name  of  the  executrix  from  the  list  of  contributories,  upon 
the  ground  that  more  than  three  years  having  expired  since  the  death  of  the  share- 
holder, his  estate  was  not  liable.  Held,  first,  that  the  limitation  of  three  years,  con- 
tained in  the  7  Gea  IV.  c.  46,  s.  13,  applied  to  claims  by  creditors  only,  and  not  to 
claims  for  contribution  as  between  the  partners.  Secondly,  that,  in  the  absence  of 
any  proof  that  the  executrix  had  done  any  thing  which  could  have  the  effect  of  con- 
stituting her  a  member  in  her  own  right,  she  ought  to  be  on  the  list  of  contributories 
in  her  representative  character.     Gouthwaite,  ex  parte,  u.  57. 

64.  Company  not  to  treat  transaction  with  shareholder  as  void.  A  company  after 
having  dealt  with  a  shareholder  for  the  purchase  of  the  shares  held  by  him,  cannot 
treat  the  transaction  as  void  for  a  non-observance  of  forms  which  they  had  rendered  it 
impossible  to  observe,  and  such  shareholder's  name  is  rightly  excluded  from  the  list  of 
contributories.    Ex  parte  Bagge,  iv.  72. 

65.  Devisee  not  liable  at  law.  In  a  case  where  a  devisee  would  not  have  been  liable 
at  law,  it  was  held,  that  he  was  not  liable,  under  the  Joint-stock  Companies  Wind- 
ing-up Acts,  as  a  contributor}'.    Hamer,  ex  parte,  iii.  177. 

66.  Set-off  of  advances  made  by  contributories.  Directors  and  shareholders  in  an 
unincorporated  company  made  bon6,  fide  advances  of  money  for  the  purpose  of  carry- 
ing on  a  mine  established  abroad,  and  without  which  advances  the  property  would 
have  been  wholly  ruined.  The  money  was  applied  to  purposes  for  which  these  parties 
and  the  other  shareholders  were  jointly  personally  liable.  The  company  was  ordered 
to  be  wound  up,  and  the  master  made  a  call  on  these  directors  and  shareholders  and 
the  other  shareholders,  as  contributories,  and  he  allowed  these  parties  their  several 
advances  as  set-off  a^rainst  their  calls  as  contributories.  Held,  on  appeal,  that  the 
master  was  correct.     The  German  Mining  Company,  in  re,  xix.  591. 

67.  Authority  of  manager.  A  manager  of  a  mine  is  authorized  to  incur  debts  for 
trages  and  goods  necessary  for  carrying  on  the  mine.  Ih. 
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6S.  Committee  of  managemenL  A  member  of  the  comn 
abortive  railwa;  company  attended  many  of  the  meetings, 
only  meeting  at  irtucb  the  only  unMtisficd  debt  of  the  cc 
engineer)  iras  contracted ;  he,  however,  attended  a  subseq 
report  of  the  engineer  was  received  and  adopted.  Held,  t 
of  the  engineer  was  a  liability  of  the  company  within  the  [ 
Acta ;  and  that,  although  the  member  was  cot  directly  lit 
liable  to  the  peraona  liable  to  the  engineer,  to  contribute  r 
member'a  name  was  retained  on  the  list  of  contribulo 
M2. 

69.  Contributory  may  attend  meeting  w  master's  office. 
applied  under  sect.  38  of  the  JoinC-^tock  Companies  ^ 
right  (but  at  his  own  expense}  to  be  served  with  notice 
meetinga  in  the  master'a  office  in  relation  to  the  iriadin 
when  there  is  itrong  ground  for  suspecting  that  his  preiei 
ous  to  the  estate.     Ex  parte  Slatlery,  viii.  133. 

TO.  Alleged  contributory — Witneit — Coats.  Where  an 
name  ia  not  finally  settled  on  the  liitof  contributoriesof  a  j 
to  be  wound  up,  ia  summoned  to  attend  before  the  master 
the  act  of  18*8  (II  &.  12  Vicl.  c.  45)  :  temble,  (per  Lord 
entitled  to  have  hia  travelling  expenses  tendered  to  him  at 
the  summons.     Ex  parte  Mercer,  xxiiL  339. 

71.  Liability.  The  liabilities  of  persons  concerned  in  k 
companiea  are  not  altered  by  the  Begistration  or  Windln 
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V.   0/ Calls. 


1.  Call  made  ahUe  debts  are  due  Ike  company.  Where  i 
company  have  signed  an  agreement  to  contribute  ratabl 
fbrtning  the  company,  and  thus  made  themselves  liable 
should  be  made  upon  them  while  debts  remun  dne-lo  the 
anch  expenses,  from  persons  who  are  solvent.    Ex  parte  0\ 

2.  To  prov'ule  for  payment  of  claims.  In  proceedings  ui 
the  master  cannot  make  a  call  to  provide  a  fund  for  payi 
not  been,  but  which  may  be,  allowed.     Ez  parte  The  Sari 

a.  Cbitt.  The  master  cannot  make  a  call  for  costs,  unl 
fWim  which  to  infer  that  the  sum  rtuaed  will  be  necessary. 

4.  Bankruptcy  of  contributory.  The  master  may,  in 
account  the  bankruptcy  or  insolvency  of  some  of  the  contri 

5.  Call  on  provisional  and  tnanaging  commiUee-mtn.  An 
ally  registered,  but  no  deed  of  settlement  was  executed 
wonnd  up.  The  matter,  by  hii  report,  found  that  the  oi 
viaional  and  managing  committee-men,  who  had  agreed 
become  liable  ei]nally  among  them  to  the  expenses  of  fonn' 
expenses  of  ita  being  wound  op ;  that  the  greater  part  of 
by  means  of  calls  and  other  payments;  but  for  paying  i 
coats  of  winding  up,  &c.,  which  he  estimated  at  a  certain  : 
by  a  call  of  GOf.  on  each  of  the  contributories.  He  accord! 
call,  dated  the  same  day  as  his  report.  Held,  that  each  con 
the  call ;  that  the  principle  on  which  the  master  had  pnx 
was  DO  objection  to  the  call  that  if  all  the  contributoric 
would  be  raised ;  and  that  it  was  unimportant  whether  the 
or  unliquidated.  Held,  (^o,  that  the  call,  being  founded  o 
tlibulories  had  an  opportunity  of  questioning,  but  which  t 
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not  bo  impeached  on  the  ground  of  any  invalidity  of  the  report    Ex  parte  Daley 
ix.  255. 

6  CaU  made  for  costs  before  priority  of  contributorie^  lidbiliiy  is  ascertained.  The 
master  to  whom  is  committed  the  winding  up  of  an  abortive  association  for  the  forma- 
tion of  a  railway  company,  in  an  urgent  case,  may  make  a  call,  for  costs  incurred  by 
the  official  manager  for  the  common  benefit  of  all  the  contributories,  upon  contribu- 
tories  clearly  liable  as  such,  although  there  may  possibly  be  a  certain  class  of  them 
primaVily  liable,  the  question  of  prior  liability  being  left  to  be  afterwards  determined. 
But  it  seems  that  such  a  call  ought  not  to  be  made  to  pay  the  debts  of  the  com- 
pany until  the  question  of  primary  liability  is  determined.  Ex  parte  Gay,  viii. 
173. 

7.  Indemnity  of  shareholder  by  directors — Primary  liability.  The  provisional  direc- 
tors of  a  projected  railway  company,  pursuant  to  a  resolution,  transmitted  a  circular 
letter  to  M.,  amongst  others,  by  which  they  undertook  to  return  to  the  subscribers  the 
whole  deposit  in  case  they  should  not  be  able  to  obtain  their  act  of  parliament.  On 
the  faith  of  this  letter,  M.  subscribed  for  shares  and  paid  the  deposit  and  executed 
the  subscribers'  agreement,  a  deed  under  seal,  which  contained  a  covenant  by  the  sub- 
scribers to  pay  the  expenses  of  the  provisional  directors,  whether  the  act  passed  or 
not  The  company  failed  to  obtain  their  act,  and  it  was  ultimately  ordered  to  be 
wound  up.  M.  was  placed  upon  the  list  of  contributories ;  and  the  master  made  a 
general  call  upon  all  the  contributories,  for  the  purpose  of  defraying  the  expenses  of 
the  company.  The  vice-chancellor  refused  to  discharge  that  call  as  against  M.  Held^ 
upon  appeal,  discharging  the  order  against  JVL*  that  the  provisional  directors,  by 
sending  that  letter  to  M.,  had  as  between  themselves  and  M.,  rendered  themselves 
primarily  liable  to  the  expenses ;  and  that  the  call  ought  to  be  made  in  the  first  in- 
stance exclusively  against  those  primarily  liable,  except  in  the  case  where  they  were 
confessedly  insolvent,  or  there  was  difficulty  in  recovering  the  money  from  them. 
Ex  parte  Mowatt,  xix.  414. 

8.  Scripholders  who  have  received  back  part  of  deposit.  The  subscribers'  agreement 
of  an  intended  railway  company  provided  that  the  committee  of  management  might 
dissolve  and  wind  up  the  affiurs  of  the  company  at  any  time  before  the  act  of  incor- 
poration was  obtained ;  under  these  powers  the  committee  of  management  dissolved 
the  company,  and  proposed  to  return  to  each  scripholder  a  certiun  amount  of  the  de- 
posit Before  such  amount  was  received  by  any  scripholder,  ho  had  to  sign  an  assent 
to  the  cancellation  of  his  scrip,  and  he  became  entitled  to -receive  such  further  sum  as 
the  committee  of  management  might  declare  payable  after  a  final  settlement  of  all 
claims  upon  the  company.  The  company  being  subsequently  wound  up  under  the 
Winding-up  Acts,  a  list  of  contributories,  divided  into  several  classes,  was  settled,  and 
a  call  was  made  for  the  costs  incurred  in  the  winding-up.  Heldj  that  the  master  was 
not  justified  in  making  the  call  exclusively  on  that  class  of  the  ^ontributories  which  in- 
cluded those  scripholders  who  had  received  back  part  of  the  deposit,  but  that  such 
class  being  entitled  to  participate  in  any  further  sum  which  might  be  declared  pay- 
able, was  liable,  paripassu,  with  all  the  other  contributories,  to  l^e  call  made  to  dis- 
charge the  expenses  incidental  to  the  winding-up.  Preece's  case,  xix.  168.  See  8.  c. 
iv.  161. 

9.  Joint-stock  company — Contributory.  Where  no  debts  have  been  established 
against  a  contributory,  though  costs  have  been  incurred  in  winding  up,  a  call  cannot 
be  made  on  the  contributory.    Hunter^s  case,  iv.  164. 

10.  The  placing  of  a  person's  name  on  the  list  of  contributories  decides  only  that  he 
is  liable  to  the  payment  of  some  debt  of  a  company,  but  does  not  at  all  show  the  extent 
of  his  liability,  and  no  call  can  be  made  on  any  contributory  until  it  has  been  ascer- 
tained to  which  of  the  debts  or  liabilities  proved  such  cpntributory  is  liable.  Upjilfs 
case^  iv.  1 28. 

11.  Suitors*  fee  fund.     In  winding  up  joint-stock  companies,  certain  claims  of 
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>  to  ba  set  oir  against  calbi,  and  the  an 
'  ore"  fee  fund.     The  North  ofl 


contribuforics  n 
iTom  peruentago  t 
iu.  94. 

12.  Judgment  creditor.  A  penon  nlio  had  obtained  jo 
manager  was  allaircd  to  proceed  at  law  against  the  com] 
but  the  court  irould  not  make  a  call  for  payment  of  the  dei 
xxvii.  371. 

13.  Notice  ofcaU.  The  provisbn  with  rcj|ard  to  service 
c  48,  B.  lOS,  is  not  complied  with  by  sending  a  notice  of 
address"  in  England  of  the  person  mu^ht  to  be  madec 
known  that  surh  person  is  abroad  doing  military  duty.    Ei 


VI.  Practice,  and  herein  of  Official  Manag 

1.  Official  manager  m»g  defend  in  hit  official  name.  Ai 
omtributor}-  of  a  joint-stock  company,  is  not  an  action 
person  authorized  to  be  sued  as  nominal  defendant,  uni 
Winding-up  Act,  (11  fc  12  Viet  c.  45,)  and,  therefore,  ne 
the  ofGeial  manager  appointed  uniler  the  act.  An  action 
under  the  C2d  station,  which  enables  the  ofRcial  manage 
defend  such  action  in  his  oflitial  name,  or  in  the  name 
BeurdihaK  v.  Loril  Londfiboro'igi ,  vii.  JSS. 

S.  Pending  mil.  Win<ling-up  order  refused,  on  the  gro 
a  suit  was  pending  for  ihc  same  purpow.     I'hillipp*,  ex  pat 

S.  Delag — I'elilinn.  A  petition  to  discharge  a  windin 
costs,  on  account  of  delay  in  presenting  it  In  matter  of 
^.  Railicag  Co.  xi.  3SI. 

4.  Diterttion  of  mafti-r — Iteiererd  bidding.  The  roaxtcr 
a  company  :s  eouiniitte'I  has  no  iliscretion,  under  the  Wi: 
official  manager  to  attend  him  for  the  purpose  of  fixing 
intended  sale  of  the  company's  property,  priTstely,  wltboi 
Iributorics,  or  allowing  them  to  be  present.  Se  The  In 
viii.  49. 

5.  Masltr't  order  to  n  eredilnr  to  bring  tult  cgainti  officii 
orders  a  creditor,  who  wished  to  prove  against  a  company 
an  action  against  the  official  manager,  it  is  an  action  nndc: 
of  184S,  for  the  pur{iose  of  ascertaining  the  quantum  of  tl 
u  improper  to  onlcr  the  edmis9ion  that  the  debt,  if  due 
pany,  that  point  being  .estalilished  in  the  winding  up.    E. 

6.  Order  obtained  by  one  memher  of  managing  committee, 
hg  other  memben.  If  an  order  is  obtained  by  one  of  Ihc 
abortive  railway  company  to  wind  up  the  concern,  and  hi 
concurrence  of  the  otlicr  members  of  the  committee,  whoi 
taining  the  order,  the  other  members  cannot  move  to  dischc 
all  rightfully  made  responsible  far  the  expenses.     Ex  parte 

7.  Simple  order  sidtnliluted  for  masler't — Coals.  Whei 
call  did  not  seem,  under  the  circumstaDces,  justifiable,  a  sii 
discharging  that  made  by  the  master,  and  giving  all  parties 
Ex  parte  Careio,  xxrii.  93. 

8.  Order  gning  begond  notice.  The  cireumstinee  thai 
beyond  the  notice  of  motion  on  which  it  is  made,  however  I 
who  have  appeared  and  taken  part  in  the  discussion  upoi 
those  parties  interested  in  the  subjeet-malter  of  the  mot! 
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notice  thereof,  did  not  appear  thereon,  for  these  are  entitled  to  rest  on  their  right 
to  assume  that  nothing  beyond  what  is  contained  in  the  notice  will  be  asked  upon  the 
motion,    lb, 

9.  Order  of  inquiry  directed  to  master,  A  sharehdder  in  a  railway  company  had 
concurred  in  its  dissolution,  but  afterwards,  being  dissatisfied  with  the  directon' 
accounts,  petitioned  for  an  order  for  the  dissolution  and  winding  up  of  the  company, 
or  for  winding  it  up  if  it  had  been  already  dissolved.  The  court  refused  to  make  the 
order  at  once,  and  directed  the  master  to  inquire  and  state  whether  it  was  necessary 
or  expedient  that  the  company  should  be  dissolved  and  wound  up,  or  wound  up. 
Williams,  ex  parte,  iiL  215. 

10.  Informal  certificate — Amendmenti  The  master  certified  that  lie  had  included 
A's  name  in  the  list  of  contril^utories,  not  as  a  shareholder,  but  as  a  contributory  in 
respect  of  any  expenditure  which  he  might  be  proved  to  have  authorized.  The 
court  held  the  certificate  to  be  informal,  and  directed  the  master  to  review  it  Riddell^ 
ex  parte,  vii.  65. 

11.  Of  appeal  from  master's  order,  A  pezaon  who  has  been  placed  on  the  list  of 
contributories  may  appeal  from  the  decision  of  the  master  even  after  ho  has  paid  the 
first  call,  supposing  it  to  be  the  last,  if  he  can  show  that  he  has  good  grounds  for  an 
appeal,  and  there  has  not  been  a  too  great  delay.    Exparie  Holroyd,  v.  150. 

12.  The  name  of  a  person  who  had  purchased  shares  in  a  joint-stock  bank  was,  after 
the  stoppage  of  that  bank,  placed  on  the  list  of  contributories,  but  only  from  the  date 
at  which  he  made  the  purchase.  An  appeal  was  presented  by  the  official  managers 
against  this  qualification  of  his  liability.  When  the  case  was  called  on,  this  qualifica- 
tion was,  by  agreement,  struck  out,  and  the  order  of  the  court  bdow  varied  in  that 
respect    Henderson  v.  Sanderson,  xviii.  80. 

13.  Stay  of  proceedings — Prosecution  of  claim  continued.  Where  a  company  had 
commenced  to  wind  up,  but  proceedings  were  stayed,  a  claimant  who  had  commenced 
to  prosecute  his  claim  was  allowed  to  proceed,  and  a  solicitor  also  to  finish  the  taxation 
of  costs  which  he  had  commenced.  ^  Ex  parte  Clifton,  zxxi.  223. 

14.  Motion  to  stay  pending  proceeding  in  equity.  A  bill  was  filed  by  the  sharehold- 
ers of  a  company  against  the  directors,  containing  allegations  of  ftaud,  and  praying  an 
account,  &c.  The  proceedings  were  continued  and  answers  got  in  even  after  the 
defendants  obt^dned  an  order  for  winding  up.  Afterwards  the  plaintiffs  moved  to  have 
the  proceedings  in  the  suit  stayed,  which  motion  was  refused.  Dedts  v.  Stanhope,  v. 
97. 

15.  Interim  manager  not  an  official  manager — Stay  of  proceedings  in  suit  against 
company.  An  interim  manager  appointed  under  the  Winding-up  Act  is  not  an  official 
manager  within  the  73d  section  ;  and,  therefore,  the  court  will  not,  under  that  section, 
stay  proceedings  in  an  action  against  the  company  ordered  to  be  wound  up,  or  other 
person  representing  the  company,  unless  an  official  manager  has  been  appointed. 
Brettle  v.  Dawes,  viii.  539. 

16.  Judge* s  ordei'  to  stay  proceedings*  When  a  judge's  order  is  made  under  the 
Joint-stock  Companies  Winding-up  Act,  11  &  12  Vict  c.  45,  to  stay  proceedings  until 
after  the  plaintiff  shall  have  '*  made  or  exhibited  prooT*  of  his  debt  or  demand  before 
the  master  in  chancery ;  on  allowance  of  that  proof  by  the  master  in  chancery  tlie 
power  of  the  judge  to  stay  proceedings  is  at  an  end.    Prescott  v.  Hadow,  L  487. 

17.  Order  refused,  though  a  creditor  was  in  a  position  to  issue  execution  against  the 
company,  or  individual  members.  Where  a  company  had  ceased  to  carry  on  business, 
but  the  governing  body  were  bond  fide  putting  in  execution  their  powers,  under  the 
deed  of  settlement,  to  wind  up  the  affairs  of  the  company,  the  court  refused  .to  make 
an  order  under  the  provisions  of  the  li^nding-up  Acts,  although  a  creditor  of  the  com- 
pany to  a  large  amount  was  in  a  pontion  to  issue  execution  for  his  claim  against  the 
company,  and  if  not  successful  by  such  means,  then  against  the  membcn  individoally 
In  re  The  British  AlkaU  Co.  xiiL  412. 
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18.  Judgment  agatntt  company — Scire  fac'ua  for  execution  againtl  iharel 
Wlicre  a  creditor  had  obtained  a  judgment  against  a  company  which  had  been  m 
to  be  wound  up  under  the  II  &  12  Vict.  c.  45,  having  flrBt  proved  hia  debt  befb 
master,  and  execution  had  been  inefrectuall;  issued  against  the  companj,  and 
was  DO  prospect  of  B  payment  being  made  to  tbe  creditors  out  of  the  funds  in 
under  the  Winding-up  Act  witbin  a  reasonable  period,  the  court  granted  a  icire^ 
for  execution  upon  the  judgment  agfunst  a  shareholder.  JUaclenzie  t.  7%e  S 
Shannon  Kailmay  Co.  xxviii.  21S. 

19.  A  sum  of  money  was  placed,  without  notice,  in  the  official  manager's  book 
debit  of  certain  persons,  and  then  they  received  notice  to  discharge  themsctv 
other  moneys  on  a  certain  day.  Held,  that  tbe  entry  must  be  rennved,  irithoat 
^co  to  any  (juestion.    Ex  parte  Chadwiek,  v.  89. 

20.  Second  stimnwni.  When  the  master  has  specially  excluded  the  name  ( 
person  ftcm  the  list  of  contributoriei  in  respect  of  any  shares,  that  person  cannot 
be  summoned  before  the  master  in  respect  of  the  same  shares.     Beat"*  case,  i.  191 

31.  Discretion  of  court — Application  by  tingle  shareholder.  Stat  11  &  12  TicL 
gives  the  court  a  discretion  in  the  case  of  an  application  from  a  single  shareholc 
a  banking  company,  to  wind  up  the  concern,  and  the  coatt  may  allow  the  shar 
ers  and  creditors  time  to  settle  their  affairs  by  compromise,  or  otherwise.  R 
Monmouthshire  and  Glamorganshire  Banking  Co,  xv.  90. 

22.  Fraud— Bill  by  one  in  behr^/o/seprral—O^cial  managers.  Abillwaafiledl 
a  subscriber  to  an  abortive  railway  company,  on  behalf  of  himself  and  others,  a 
the  defendants,  (the  promoters,  directors,  and  secretary,)  alleging  a  fraudulent  is 
spurious  shares,  upon  which  no  deposit  had  been  paid,  but  in  respect  of  which  a  i 
ment  of  a  pretended  deposit  was  made ;  and  pmiing,  among  other  things,  that  al 
fraudulent  payments  might  be  made  good  by  those  charged  with  the  fraud.  T 
a  subscriber  for  forty  shares,  and  had  paid  H.  2s.  per  share  deposit  It  was  resol' 
wind  up ;  half  the  deposit  of  2(.  2s.  was  repaid,  and  subsequently  a  furflier  return 
3d.  per  share  was  made  to  (he  scripholdcrs,  and  they  signed  a  memorandum  engif 
release  the  promoters.  Afterwards,  however,  the  bill  was  filed,  and  in  the  cou 
the  suit  an  official  manager  was  appointed.  In  July,  1849,  an  order  wtu  ob 
for  the  official  manager  to  carry  on  the  suit  in  the  place  of  W.  Held,  first,  tfa 
could  not  have  maintained  a  suit  if  he  Had  still  continued  the  nominal  pi 
Secondly,  that  the  official  manager  was  not  in  a  better  podtion  to  maintwn  tl 
than  W.,  the  original  plundff;  in  adopting  tbe  suit,  he  took  it  with  all  its  infin 
The  Grand  Trvnh  Stafford,  §-c.  Eailicay  Co.  v.  Brodie,  xiii.  I. 

33.  Oocrdrawing  bank  account — Admission  of  debt.  If  a  jcunt-etock  company 
dtaw  its  account  with  its  banlcers,  and  the  amount  of  the  debt  he  disputed,  the 
may  be  admitted,  and  the  public  officer  of  the  bank  have  liberty  to  bring  snch 
l^ainst  such  persons  as  he  should  be  advised.  Ex  parte  The  East  of  England 
ing  Co.  xiiL  194. 

S4.  Casts.  A  suit  was  instituted  before  the  passing  of  the  J(»nt-«tock  Comj 
Winding-up  Acts,  for  the  winding  up  the  afiairaof  a  company.  Tbe  lull  waa  dtsn 
with  costs,  as  gainst  some  of  tbe  defendants.  An  order  was  afterwards  made 
the  Jmntrstock  Companies  Winding-up  Acts  for  the  winding  up  of  the  com 
affairs,  and  the  official  manager  petitioned  to  have  the  money  in  court  in  the  soi 
to  him.  The  defendants,  against  whom  the  bill  had  been  dismissed,  with  costs,  app 
although  not  served  with  the  petition,  and  asked  for  payment  of  those  costs  out  < 
fund,  on  the  ground  that  they  had  no  means  of  getting  them  from  the  pluntifi 
the  court  ordered  those  costs,  and  also  their  costs  of  appearing  on  the  petition, 
paid  out  of  the  fund  accordingly.     Walicorth  v.  HoU,  vi.  60. 

35.  Costs  incurred  by  official  managers  in  suits  for  the  beuefitof  their  companie 
be  paid  out  of  the  estate.  The  Grand  Trattk  Stafford,  jv.  SaUmay  Oe.T.£ 
xiiL  1  ;  Sobertt'i  case,  xiii.  T. 
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26.  A  petition  for  winding  up  or  inquiring  into  the  expediency  of  winding  up  a 
company  was  dismissed  for  want  of  ground ;  and  the  petitioner  was  ordered  to  pay  the 
respondent's  costs,  although  the  respondent  was  not  liable  as  a  contributory,  nor  had 
been  served  with  the  petition,  but  appeared  voluntarily.    James,  exporter  iii.  218. 

VIL  MUceUaneoui  Cases. 

1.  Bill  by  shareholder  against  fitiance  committee — Chancery  jurisdiction.  On  demnr- 
rer  to  a  bill  filed  by  a  shareholder  in  a  projected  company,  on  behalf  of  himself  and  all 
other  shareholders  except  the  defendants,  who  were  called  "  the  finance  committee," 
stating  that  he  and  other  shareholders  had  paid  their  deposits,  that  the  finance  commit- 
tee had  the  sole  control,  and  that  1 75.  6{f.  had  been  repud  on  some  of  the  shares,  and 
praying  an  account  and  an  apportionment  of  the  surplus  between  the  plaintiiT  and  the 
other  shareholders,  it  was  held,  that  rendering  an  account  by  the  defendants  upon  their 
own  representations  was  not  sufficient,  that  the  jurisdiction  of  the  court  of  chancery  was 
not  ousted  by  the  Winding-up  Act,  and  that  Uie  plaintiff  was  not  bound  to  proceed 
under  it,  and  that  no  other  parties  were  necessary.     Clements  v.  Bowes,  riii.  238. 

2.  Upon  the  formation  of  a  jointp^tock  company,  two  of  the  members  advanced  part 
of  the  purchase-money  for  the  land  required  for  the  concern,  upon  a  ooortgage  made 
to  a  trustee  for  them,  when  the  land  was  conveyed  in  trust  for  the  company.  The 
mortgage  was  afterwards  transferred  to  strangers.  The  company  being  wound  up 
under  the  Winding-up  Acts,  the  transferrees,  by  arrangement  with  the  official  mana- 
ger, sold  the  land,  which  did  not  realize  sufficient  to  pay  the  mortgage  debt,  and 
proved  for  the  deficiency  as  creditors.  Being  unable  to  obtain  payment  from  the 
official  manager,  they  filed  a  bill  against  him.  Held,  upon  demurrer,  that  payment 
of  the  debt  was  properly  enforceable  by  suit  in  equity  against  the  official  manager, 
and  that  the  plaintiffs  were  not  precluded  from  instituting  such  a  suit  by  the  proceed- 
ings under  the  Winding-up  Acts.     Thompson  v.  Norris,  xix.  341. 

3.  Shareholders  of  provisionally  registered  railway  company,  privity  between,  after 
abandonment  of  scheme — Power  to  sue  by,  after  appointment  of  official  manager  under 
Winding-up  Acts,  After  the  abandonment  of  a  provisionally  registered  railway  com- 
pany, there  is  still,  as  in  the  case  of  a  conmion  partnership,  a  privity  amongst  the 
shareholders,  for  the  purpose  of  winding  up  the  affairs  of  the  concern ;  and  where  the 
affairs  of  such  a  company  had  been  ordered  to  be  wound  up  under  the  Winding-up 
Acts,  and  an  official  manager  had  been  appointed,  it  was  held,  that,  notwithstanding 
such  appointment,  a  shareholder  might,  with  the  sanction  of  the  master,  institute  a  suit, 
on  behalf  of  himself,  and  all  the  other  shareholders  of  the  company,  for  the  recovery 
of  a  sum  of  money,  as  having  been  affected  with  a  trust  for  the  company,  and  in  the 
recovery  of  which  all  the  shareholders  had,  in  their  character  of  contributories,  a  com- 
mon interest    Bryson  v.  The  Warwick,  (fc.  Canal  Navigation  Co,  xxiii.  91. 

4.  Judgment  against  official  manager — Enforcement  of,  against  shareholder.  The 
7  &  8  Vict  c.  110,  s.  66,  provides  that  judgments  obtained  against  a  completely  regis- 
tered company  may  be  enforced  against  shareholders.  The  11  &  12  Vict.  c.  45,  s.  50, 
provides  that,  after  the  appointment  of  an  official  manager,  actions  which  might  be 
brought  against  a  company,  or  any  person  authorized  to  be  sued  on  behalf  of  the  com- 
pany, shall  be  brought  against  the  official  manager.  The  57th  section  provides  that 
judgments  against  the  official  manager  shall  have  the  like  effect  on  shareholders  as  if 
the  judgment  had  been  against  the  company,  or  a  person  authorized  to  be  sued  on  its 
behalf.  The  12  &  13  Vict  c.  108,  s.  1,  extends  the  operation  of  the  former  act  to  all 
companies  of  more  than  seven  members.  Held,  that  as  the  57th  section  of  the  11  &  12 
Vict  c.  45,  must  be  construed  with  reference  to  the  50th,  a  judgment  obtained  against 
the  official  manager  of  a  company  only  provisionally  registered  could  not  be  enforced 
against  a  shareholder,  as  the  action  could  not  have  been  brought  against  the  company, 

EMO.  REP.  DIQ.  67 


TM  mxtmQ'Vr  acts. 

or  «  p«TW)a  Tepiweatiiig  theH.    PricAard  t.  Ti«  Bimui^lan  fxtmrioM,  j%.  JI 
Co.  UTiii.  SSI. 

Jf.  ii^it  of  eon^att)  Ut  rank  at  tpteM  ertdUon,  If  a  contnbntoiy,  nnd 
Windiog-ap  Act,  coTensnta  in  »  deed  of  traDsfer  with  reqiect  to  a  pait  of  the 
only  that  he  hu  agreed  to  take,  tlie  company  are  entitled  to  rank  u  specialty  en 
only  to  the  extent  of  the  said  covenant.     Hay  t,  Wiiicugkby,  it.  164. 

6.  Effect  of  Irarut/er.  The  transfer  of  sharea  in  a  company  for  making  a  fi 
■ulvay  ia  the  equitable  transfer  of  the  right  to  recover  back  the  depoait  on  the  I 
of  the  tchenie,  and  lo,  even  if  the  scnpholders  are  not  all  eontiibnloriea.  /n  > 
Madrid  and  Valencia  BaUwas  Co.  xiii.  9U. 

T.  Joint  liabmif  «/ managing  eommiUet  and  finance  eoaimiKea  Jbr  frtnid.  If,  1 
directioB  of  the  numaging  ooounittee  of  a  winding-up  rwlway  company,  tlie  fi 
oommittee,  conaistiDg  of  fire  memberi  of  the  managing  committee,  expend  c 
nuni  in  boying  up  iharea  in  the  market,  the  finance  comnuttee  cannot  alone  be 
le^Mniible,  but  rather  all  thoae  who  were  implicated  in  the  tmnsaction,  and  i 
Bponsibilily  i*  jwnt  and  feveraL    Ex  parte  Carpenter's  Exeenlori,  xUi.  301. 

8.  Lialnlity  of  nwnhen  at  large  after  disMottitian.  The  members  at  targe  of  a 
pauyare  not  liable  fbr  the  lent  of  office*  aoeniing  after  the  dimohitioo  <^the  con 
the  leaie  of  the  premises  haiiog  been  takes 'by  the  prondonai  directors,  or  the  tri 
Ex  parte  Jamei,  vi.  95. 

9.  The  official  manager  of  a  winding-np  company  baa  the  rig^t  to  prove  befo 
assignees  of  a  bankrupt  ihareholder.     Ea  parte  Niciolat,  xiiL  6S6. 

10.  Contract  ofindtmnih/.  Flaintiffand  defendant  wore  both  on  the  cominitti 
proposed  company,  which  was  abandonedafter  certain  expenses  had  been  incurred 
a  consideration,  defendant  agreed  to  save  plaintiff  haiialesi  trwa  all  debts  men 
in  a  schedule  annexed.  Subsequently,  by  an  order  under  the  MTinding-np  Act, 
liff  was  ordered  to  pay  a  certain  sum  as  his  contribntion  to  the  anumot  of  on 
in  the  schedule  and  of  the  expenses  of  the  order,  which  he  did,  and  sued  on  th 
tract  of  indemnity.  Defendant  paid  into  court  more  than  the  debt  itself.  Heit 
the  indemnity  did  not  extend  to  the  costs  and  expenses  incidental  lo  the  proce' 
■Oder  the  Winding-up  Act     Tanner  t.  Woolmer,  xx.  491. 

11.  Inipeelion  of  docttmentt.  Creditors  of  a  company  ordered  la  be  wound  i 
entitled,  under  some  circumstances,  lo  inspect  doonmeols  in  the  hands  of  the  i 

EaparU  Walker,  ri.  fit. 

WITNESa 
See  ETiDBKoa. 
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